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PREFACE 


The  Mississippi  Code  of  1972,  which  became  effective  on  November  1, 
1973,  is  the  culmination  of  nearly  four  years  of  effort  on  the  part  of  the 
Legislature,  the  Attorney  General's  office  and  the  publishers,  which  brings 
together  provisions  of  general  statutory  law  having  a  common  subject  matter 
into  a  more  orderly  and  logical  framework  of  code  titles  and  chapters,  and 
employing  a  modern  and  effective  section  numbering  system.  A  major  by- 
product of  the  code  revision  will  be  the  state-owned  magnetic  computer  tape 
containing  the  Mississippi  Code  of  1972,  which  will  be  of  invaluable  assistance 
to  the  Legislature  and  to  the  state. 

The  enabling  act  for  the  code  was  a  recommendation  of  the  Mississippi 
State  Bar,  which  resulted  in  the  consideration  and  passage  of  Senate  Bill  1964, 
Chapter  465,  Laws  of  1970,  signed  into  law  by  Governor  John  Bell  Williams. 

The  Code  Committee  provided  for  in  that  act  was  comprised  of  A.  F. 
Summer,  Attorney  General,  Heber  Ladner,  Secretary  of  State,  Representative 
Edgar  J.  Stephens,  Jr.,  Chairman,  House  Appropriations  Committee,  Senator 
William  G.  Burgin,  Jr.,  Chairman,  Senate  Appropriations  Committee,  Repre- 
sentative H.  L.  Meredith,  Jr.,  Chairman,  House  Judiciary  "A"  and  Judiciary  en 
banc  Committees,  Senator  E.  K.  Collins,  Chairman,  Senate  Judiciary  "A"  and 
Judiciary  en  banc  Committees,  Representative  Ney  McKinley  Gore,  Jr., 
Chairman,  House  Judiciary  "B"  Committee,  and  Senator  William  E.  Alexander, 
Chairman,  Senate  Judiciary  "B"  Committee.  In  1972,  Representative  Marby 
Robert  Penton  and  Senator  Herman  B.  Decell,  Chairman  of  House  and  Senate 
Judiciary  "B"  Committees,  respectively,  became  members  of  the  Committee, 
replacing  Representative  Gore  and  Senator  Collins,  Senator  Alexander  having 
been  appointed  Chairman  of  Senate  Judiciary  "A"  and  Judiciary  en  banc 
Committees.  The  Deputy  Attorney  General,  Delos  H.  Burks,  served  the  Code 
Committee  as  Secretary.  Special  Assistant  Attorney  General  Fred  J.  Lotterhos, 
under  the  supervision  of  the  Attorney  General,  was  assigned  the  principal 
responsibility  for  the  supervision  of  the  recodification,  including  the  consider- 
ation and  treatment  of  some  16,000  sections  of  code  manuscript. 

Final  legislative  approval  was  given  to  the  Mississippi  Code  of  1972  by 
passage  of  Senate  Bill  2034,  Laws  of  1972,  which  was  signed  by  Governor 
William  L.  Waller  on  April  26,  1972.  A  copy  of  that  act  is  set  out  in  Volume  1, 
following  the  Publisher's  Foreword. 

The  Code  Committee  is  of  the  opinion  that  the  recodification  has  been 
thoroughly  and  well  accomplished,  and  will  result  in  a  greatly  improved 
repository  of  the  general  statutory  law  of  the  state. 

A.  F.  Summer 
Attorney  General 
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PUBLISHER'S  FOREWORD 


This  2013  Replacement  Volume  11  of  the  Mississippi  Code  of  1972 
Annotated  represents  material  appearing  in  the  original  1973  bound  volume, 
the  2001  Replacement  Volume  11,  the  2005  Replacement  Volume  11,  and  the 
2009  Replacement  Volume  11,  as  well  as  reflecting  amendments,  repeals,  and 
new  Code  provisions  enacted  by  the  Mississippi  Legislature  through  the  2013 
Regular  Legislative  Session  and  the  1st  and  2nd  Extraordinary  Sessions. 

This  volume  contains  the  text  of  Title  41,  of  the  Mississippi  Code  of  1972 
Annotated,  as  amended  through  the  2013  Regular  Legislative  Session  and  the 
1st  and  2nd  Extraordinary  Sessions. 

Case  annotations  are  included  based  on  decisions  of  the  State  and  federal 
courts  in  cases  arising  in  Mississippi.  Many  of  these  cases  were  decided  under 
the  former  statutes  in  effect  prior  to  the  enactment  of  the  Code  of  1972.  These 
earlier  cases  have  been  moved  to  pertinent  sections  of  the  Code  where  they 
may  be  useful  in  interpreting  the  current  statutes.  Annotations  to  collateral 
research  references  are  also  included. 

To  better  serve  our  customers  by  making  our  annotations  more  current, 
LexisNexis  has  changed  the  sources  that  are  read  to  create  annotations  for  this 
publication.  Rather  than  waiting  for  cases  to  appear  in  printed  reporters,  we 
now  read  court  decisions  as  they  are  released  by  the  courts.  A  consequence  of 
this  more  current  reading  of  cases,  as  they  are  posted  online  on  LexisNexis,  is 
that  the  most  recent  cases  annotated  may  not  yet  have  print  reporter  citations. 
These  will  be  provided,  as  they  become  available,  through  later  publications. 

This  publication  contains  annotations  taken  from  decisions  of  the  Missis- 
sippi Supreme  Court  and  the  Court  of  Appeals  decisions  and  decisions  of  the 
appropriate  federal  courts.  These  cases  will  be  printed  in  the  following 
reporters: 

Southern  Reporter,  3rd  Series 
United  States  Supreme  Court  Reports 
Supreme  Court  Reporter 

United  States  Supreme  Court  Reports,  Lawyers'  Edition,  2nd  Series 
Federal  Reporter,  3rd  Series 
Federal  Supplement,  2nd  Series 
Federal  Rules  Decisions 
Bankruptcy  Reporter 

Additionally,  annotations  have  been  taken  from  the  following  sources: 

American  Law  Reports,  6th  Series 
American  Law  Reports,  Federal  2nd 
Mississippi  College  Law  Review 
Mississippi  Law  Journal. 

Finally,  published  Opinions  of  the  Attorney  General  and  opinions  of  the 
Ethics  Commission  have  been  examined  for  annotations. 
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A  comprehensive  Index  appears  at  the  end  of  this  volume. 

Visit  the  LexisNexis  website  at  http://www.lexisnexis.com  for  an  online 
bookstore,  technical  support,  customer  support,  and  other  company  informa- 
tion. 

For  further  information  or  assistance,  please  call  us  toll-free  at  (800) 
833-9844,  fax  us  toll-free  at  (800)  643-1280,  e-mail  us  at 
customer.support@bender.com,  or  write  to:  Mississippi  Code  Editor, 
LexisNexis,  701  E  Water  Street,  Charlottesville,  VA  22906-5389. 

September  2013  LexisNexis 
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User's  Guide 


This  guide  is  designed  to  help  both  the  lawyer  and  the  layperson  get  the 
most  out  of  the  Mississippi  Code  of  1972  Annotated.  Information  about  key 
features  of  the  Code  and  suggestions  for  its  more  effective  use  are  given  under 
the  following  headings: 

—  Advance  Code  Service 

—  Advance  Sheets 

—  Amendment  Notes 

—  Analyses 

—  Attorney  General  Opinions 

—  Code  Status 

—  Comparable  Legislation  from  other  States 

—  Court  Rules 

—  Cross  References 

—  Editor's  Notes 

—  Effective  Dates 

—  Federal  Aspects 

—  Index 

—  Joint  Legislative  Committee  Notes 

—  Judicial  Decisions 

—  Organization  and  Numbering  System 

—  Placement  of  Notes 

—  Replacement  Volumes 

—  Research  and  Practice  References 

—  Source  Notes 

—  Statute  Headings 

—  Tables 

If  you  have  a  question  not  addressed  by  the  User's  Guide,  or  comments 
about  your  Code  service,  you  may  contact  us  by  calling  us  toll-free  at  (800) 
833-9844,  faxing  us  toll-free  at  (800)  643-1280,  e-mailing  us  at 
customer.support@bender.com,  or  writing  to  Mississippi  Code  Editor, 
LexisNexis,  701  E  Water  Street,  Charlottesville,  VA  22902-5389. 

ADVANCE  CODE  SERVICE 

Three  times  a  year,  at  roughly  quarterly  intervals  between  delivery  of 
Code  supplement  pocket  parts,  we  publish  the  Mississippi  Advance  Code 
Service  pamphlets.  These  pamphlets  contain  updated  statutory  material  and 
annotations  to  Attorney  General  opinions,  research  and  practice  references, 
and  recent  court  decisions  construing  the  Code.  Each  pamphlet  is  cumulative, 
so  that  each  is  a  "one-stop"  source  of  case  notes  updating  those  in  your  Code 
bound  volumes  and  pocket  parts. 

ADVANCE  SHEETS 

The  Advance  Sheets  consist  of  a  series  of  pamphlets  issued  in  the  spring. 
The  series  reproduces  the  acts  passed  by  the  Mississippi  Legislature  and 
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approved  by  the  Governor  during^  the  legislative  session.  Features  include 
tables  showing  the  impact  of  legislation  on  sections  of  the  Mississippi  Code  of 
1972  Annotated,  and  a  cumulative  index.  These  pamphlets  enable  the  user  to 
receive  a  preview  of  approved  legislation  prior  to  supplement  availability,  and 
serve  as  an  excellent  source  of  legislative  history. 

AMENDMENT  NOTES 

Every  time  a  Code  provision  is  amended,  we  prepare  a  note  describing  the 
effect  of  the  amendment.  By  reading  the  note,  you  can  ascertain  the  impact  of 
the  change  without  having  to  check  the  former  statute  itself. 

Amendment  notes  are  retained  in  the  Supplement  until  the  bound  volume 
is  replaced,  at  which  time  notes  from  all  but  the  last  two  years  are  deleted. 

Amendment  notes  are  available  online  from  1991  until  the  present  in  the 
Mississippi  Legislative  Archive. 

ANALYSES 

Each  title,  chapter,  and  article  appearing  in  a  bound  volume  or  supple- 
ment is  preceded  by  an  analysis.  The  analysis  details  the  scope  of  the  title, 
chapter,  and  article  and  enables  you  to  see  at  a  glance  the  content  of  the  title, 
chapter,  and  article  without  resorting  to  a  page-by-page  examination  in  the 
bound  volume  or  supplement. 

ATTORNEY  GENERAL  OPINIONS 

Opinions  of  the  Attorney  General  for  the  State  of  Mississippi  have  been 
read  for  constructions  of  Mississippi  law.  Notes  describing  the  subject  matter 
of  the  opinions  have  been  placed  under  relevant  Code  provisions  under  the 
heading  "Attorney  General  Opinions."  The  citation  at  the  end  of  each  note 
refers  to  the  person  requesting  the  opinion,  the  date  of  the  opinion,  and  the 
opinion  number. 

CODE  STATUS 

The  Mississippi  Code  of  1972  Annotated  is  Mississippi's  official  code  and  is 
considered  evidence  of  the  statute  law  of  the  State  of  Mississippi  (see  §  1-1-8). 
The  Code  was  enacted  by  Chapter  394  of  the  Laws  of  1972,  which  was  signed 
by  the  Governor  on  April  26,  1972. 

Title  1,  Chapters  1  through  5  of  the  Code  contain  statutes  governing  the 
status  and  construction  of  the  Code. 

COMPARABLE  LEGISLATION 
FROM  OTHER  STATES 

Notes  to  comparable  legislation  from  other  states  appear  for  uniform  laws, 
interstate  compacts,  statutory  provisions  pertaining  to  reciprocity  and  coop- 

viii 


User's  Guide 


eration  with  other  states,  and  various  important  statutes  of  general  interest. 
Other  states'  statutes  that  are  similar  in  subject  matter  and  scope  to  those  of 
Mississippi  are  cited,  generally,  under  the  first  section  of  the  chapter  or  article 
to  which  they  pertain.  Occasionally,  comparable  legislation  pertains  to  only 
one  section,  in  which  case  it  is  cited  under  that  section  rather  than  at  the 
chapter  or  article  level. 

See  also  Federal  Aspects. 

COURT  RULES 

The  Mississippi  Court  Rules  are  published  separately  by  LexisNexis  in  a 
fully  annotated  softcover  volume  which  is  replaced  annually  and  supple- 
mented semi-annually. 

The  Court  Rules  volume  contains  statewide  rules  of  procedure  of  the  state 
courts,  the  local  rules  of  the  United  States  district  courts  and  bankruptcy 
courts  for  Mississippi,  and  the  rules  of  the  United  States  Court  of  Appeals  for 
the  Fifth  Circuit.  Rules  are  received  from  the  courts  and  edited  only  for 
stylistic  consistency.  For  further  information,  see  the  Preface  to  the  Mississippi 
Court  Rules  volume. 

CROSS  REFERENCES 

Cross  references  refer  you  to  notes  under  other  Code  sections,  that  may 
affect  a  law  or  place  it  in  context.  Cross  references  also  are  used  under  repealed 
provisions  to  refer  you  to  an  existing  law  on  a  similar  subject.  Cross  references 
do  not  cite  all  related  statutes,  however,  since  these  can  be  identified  by  using 
the  General  Index. 

See  also  Comparable  Legislation  from  other  States  and  Federal  Aspects. 

EDITOR'S  NOTES 

Editor's  notes  are  notes  prepared  by  the  Publisher  that  contain  informa- 
tion about  important  or  unusual  features  of  a  law,  or  special  circumstances 
surrounding  passage  of  the  law,  that  are  not  apparent  from  the  law's  text. 

See  also  Effective  Dates. 

EFFECTIVE  DATES 

Absent  a  specific  effective  date  provision  within  an  act,  Mississippi  laws 
generally  take  effect  upon  approval  date,  which  is  the  date  the  act  is  signed 
into  law  by  the  Governor.  Acts  affecting  voting  rights  and  procedures  take 
effect  on  the  date  the  United  States  Attorney  General  interposes  no  objection 
under  §  5  of  the  Voting  Right  Act  of  1965. 
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FEDERAL  ASPECTS 

Notes  to  federal  legislation  that  is  similar  in  subject  matter  and  scope  to 
the  laws  of  Mississippi  are  referenced  throughout  the  Code.  In  addition,  the 
Code  contains  the  United  States  Code  Service  citation  for  any  federal  law  that 
is  referred  to  in  a  Mississippi  statute  by  its  popular  name  or  by  its  session  law 
designation. 

See  also  Comparable  Legislation  from  other  States. 

INDEX  . 

The  Code  is  completely  indexed  in  two  softcover  Index  volumes,  which  are 
updated  and  replaced  annually.  In  addition,  each  volume  of  the  Code  is 
followed  by  its  own  index.  As  accurate  and  thorough  as  the  Index  is,  your  best 
defense  against  index  wild  goose  chases  is  familiarity  with  indexing  tech- 
niques. To  that  end,  an  explanatory  Foreword  to  the  Index  appears  in  the  first 
Index  volume. 

JOINT  LEGISLATIVE  COMMITTEE  NOTES 

Joint  Legislative  Committee  notes  are  included  in  the  Code  to  describe 
codification  decisions  made  by  the  Mississippi  Joint  Legislative  Committee  on 
Compilation,  Revision  and  Publication  of  Legislation.  Examples  of  Committee 
actions  that  warrant  the  inclusion  of  a  note  are  the  integration  of  multiple 
amendments  to  a  single  Code  section  during  the  same  legislative  session,  and 
the  correction  of  typographical  errors  appearing  in  the  Code. 

JUDICIAL  DECISIONS 

Every  reported  case  from  the  Supreme  Court  of  Mississippi,  the  Court  of 
Appeals  of  Mississippi,  federal  district  courts  for  Mississippi,  the  federal  Fifth 
Circuit  Court  of  Appeals  and  the  United  States  Supreme  Court  has  been  read 
for  constructions  of  Mississippi  law.  These  constructions  are  noted  under 
pertinent  sections  of  the  statutes  or  Mississippi  Constitution  provisions,  under 
the  heading  "Judicial  Decisions."  Where  a  decision  has  been  reviewed  by  a 
higher  court,  subsequent  judicial  history  and  disposition  is  noted  in  the  case 
note  if  such  disposition  has  any  bearing  on  the  annotated  material.  Where  two 
or  more  decisions  state  the  same  rule  of  law,  the  case  citations  are  cumulated 
under  one  case  note. 

Case  notes  are  grouped  together  under  headings  called  "catchlines."  The 
catchlines  identify  the  basic  subject  matter  of  the  case  notes  and  assist  the  user 
in  locating  pertinent  notes.  Catchlines  are  numbered  and  arranged  themati- 
cally,  with  "In  general"  first.  Where  there  are  two  or  more  catchlines,  an 
analysis,  listing  all  the  catchlines,  precedes  the  annotations. 

Frequently,  statutes  carry  notes  to  cases  that  arose  under  earlier  laws  on 
the  same  subject.  Case  notes  are  retained  so  long  as  the  editor  believes  the  note 
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will  have  some  relevance  under  current  law,  though  of  course  the  relevance 
may  be  diminished  by  later  changes  in  the  law.  These  case  notes  appear  under 
the  heading  "Decisions  under  former  law." 

ORGANIZATION  AND  NUMBERING  SYSTEM 

The  Code  is  organized  by  titles,  chapters,  articles,  subarticles, 
undesignated  centered  headings  and  sections.  Analyses  at  the  beginning  of 
each  title,  chapter,  article,  and  subarticle  help  you  understand  the  internal 
arrangement  of  each  Code  unit  (see  Analyses). 

Odd  numbers  are  generally  used  for  the  numbering  of  titles,  chapters  and 
sections.  Even  numbers  have  been  used  for  some  chapters  and  sections  so  that 
a  particular  new  chapter  or  section  might  be  logically  placed  with  other 
chapters  and  sections  dealing  with  the  same  or  similar  subject  matter. 
Similarly,  the  use  of  numbers  with  decimal  points  has  been  used  for  some 
sections  in  order  that  they  may  be  inserted  among  other  sections  pertaining  to 
the  same  subject. 

The  title,  chapter,  and  section  for  each  Code  section  is  revealed  by  its 
section  number.  Thus,  in  the  designation  "§  1-3-65,"  the  first  digit  ("1")  means 
the  provision  is  in  Title  1  ("Laws  and  Statutes");  the  second  ("3")  indicates 
Chapter  3  ("Construction  of  Statutes");  and  the  last  two  digits  ("65")  mean  the 
65th  section  in  that  chapter  ("Construction  of  terms  generally"). 

Articles  and  subarticles  are  not  reflected  by  section  number  designations. 

Within  sections,  subsections  and  paragraphs  usually  are  designated 
following  this  pattern:  (l)(a)(i)l.  or  (l)(a)(i)A.  A  distinctive  indention  scheme  is 
applied  to  suggest  the  relative  value  of  each  unit  within  this  hierarchy. 

PLACEMENT  OF  NOTES 

Where  a  note  pertains  to  a  single  statute  section,  it  will  of  course  be  set  out 
following  that  section.  In  many  instances,  however,  a  note  applies  equally  to 
several  statute  sections  or  to  an  entire  chapter  or  article.  If  the  pertinent 
sections  are  scattered,  or  few  in  number,  the  note  will  be  duplicated  for  each 
section.  But  where  the  note  applies  to  all  or  most  of  the  sections  in  a  chapter 
or  article,  we  prevent  the  space-consuming  repetition  of  notes  by  placing  the 
note  at  the  very  beginning  of  the  chapter  or  article. 

REPLACEMENT  VOLUMES 

The  Code  is  periodically  updated  and  streamlined  by  the  replacement  of 
volumes.  Although  a  current  set  of  the  Code  contains  all  currently  applicable 
statutes,  we  encourage  you  to  retain  replaced  volumes  and  their  supplement 
pockets  parts  for  historical  reference. 
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RESEARCH  AND  PRACTICE  REFERENCES 

Citations  to  references  in  American  Jurisprudence,  American  Jurispru- 
dence Pleading  and  Practice,  American  Jurisprudence  Proof  of  Facts,  Ameri- 
can Jurisprudence  Trials,  American  Law  Reports,  First  through  Sixth  Series, 
ALR  Federal,  Corpus  Juris  Secundum,  various  other  treatises  and  practice 
guides,  and  Mississippi  law  journals  are  given  under  this  heading,  wherever 
the  references  appear  to  discuss  the  statute  under  which  the  citation  appears, 
or  a  topic  related  to  the  statute.  These  citations  are  intended  only  to  give  you 
a  starting  point  for  your  library  research.  The  Mississippi  law  journals  include 
Mississippi  Law  Journal  and  Mississippi  College  Law  Review. 

SOURCE  NOTES 

Each  section  of  the  Code  is  followed  by  a  brief  note  showing  the  acts  of  the 
Legislature  on  which  it  is  based,  including  the  act  that  originally  enacted  the 
section  and  any  subsequent  amendments. 

The  source  note  follows  the  section  text,  preceding  any  other  annotations 
for  the  section.  Information  in  the  source  note  is  listed  in  chronological  order, 
with  the  most  recent  information  listed  last.  If  a  section  has  been  renumbered, 
the  former  number  will  appear  in  the  source  note.  : 

The  tables  volume  should  also  be  consulted  when  researching  the  history 
of  a  statutory  section,  since  it  contains  cross  reference  tables  that  provide  a 
statutory  citation  for  each  section  of  the  session  laws  and  the  date  each  act 
went  into  effect. 

STATUTE  HEADINGS 

Headings  or  "catchlines"  for  Code  sections  and  subsections  are  generally 
created  and  maintained  by  the  publisher.  They  are  mere  catchwords  and  are 
not  to  be  deemed  or  taken  as  the  official  title  of  a  section  or  as  a  part  of  the 
section.  Your  suggestions  for  the  improvement  of  particular  catchlines  are 
invited. 

TABLES 

The  Mississippi  Code  of  1972  Annotated  contains  several  tables  that  can 
assist  you  in  your  research.  These  are  published  in  the  Statutory  Tables 
volume  of  the  Code,  and  include  the  following: 

•  Sections  of  the  Code  of  1930  carried  into  the  Code  of  1942. 

•  Sections  of  the  Code  of  1942  carried  into  the  Code  of  1972. 

•  Allocation  of  Acts  of  Legislature,  1931  —  1972. 

•  Allocation  of  Acts  of  Legislature,  1972  —  present. 

•  Consolidated  Tables  of  amendments  and  repeals  of  1942  Code  sections. 
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•  Consolidated  Tables  of  amendments  and  repeals  of  1972  Code  sections. 
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GENERAL  OUTLINE  OF  TITLES 
AND  CHAPTERS 

Constitution  of  the  United  States    Volume  1 

Constitution  of  Mississippi    Volume  1 


Chapter 


TITLE  3. 

Chapter 


Chapter 


Chapter 


Chapter 


TITLE  1.    LAWS  AND  STATUTES 

Beginning 
Section 

1.    Code  of  1972    1-1-1 

3.    Construction  of  Statutes    1-3-1 

5.    Session  Laws  and  Journals    1-5-1 

STATE  SOVEREIGNTY,  JURISDICTION  AND  HOLIDAYS 

1.    State  Sovereignty  Commission  [Repealed]    3-1-1 

3.  State  Boundaries,  Holidays,  and  State  Emblems  3-3-1 
5.    Acquisition     of    Land     by     United  States 

Government    3-5-1 

TITLE  5.    LEGISLATIVE  DEPARTMENT 

1.    Legislature    5-1-1 

3.    Legislative  Committees    5-3-1 

5.    Interstate  Cooperation    5-5-1 

7.  Lobbying  [Repealed]    5-7-1 

8.  Lobbying  Law  Reform  Act  of  1994    5-8-1 

9.  Agency  Review   5-9-1 

11.    Abolishment  of  Agencies    5-11-1 

TITLE  7.    EXECUTIVE  DEPARTIVIENT 

1.    Governor    7-1-1 

3.    Secretary  of  State    7-3-1 

5.    Attorney  General    7-5-1 

7.    State  Fiscal  Officer;  Department  of  Audit    7-7-1 

9.    State  Treasurer    7-9-1 

11.    Secretary  of  State;  Land  Records    7-11-1 

13.    Mississippi  Administrative  Reorganization  Act  7-13-1 
15.    Executive  Branch  Reorganization  Study  Com- 
mission [Repealed]    7-15-1 

17.    IMississippi  Executive   Reorganization  Act  of 

1989    7-17-1 

TITLE  9.  COURTS 

1.    Provisions  Common  to  Courts    9-1-1 
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TITLE  9.    COURTS  (Cont'd) 

Beginning 
Section 


3.  Supreme  Court    9-3-1 

4.  Court  of  Appeals  of  the  State  of  Mississippi    9-4-1 

5.  Chancery  Courts    9-5-1 

7.  Circuit  Courts    9-7-1 

9.  County  Courts    9-9-1 

11.  Justice  Courts    9-11-1 

13.  Court  Reporters  and  Court  Reporting    9-13-1 

15.  Judicial  Council  [Repealed]    9-15-1 

17.  Court  Administrators    9-17-1 

19.  Commission  on  Judicial  Performance    9-19-1 

21.  Administrative  Office  of  Courts    9-21-1 

23.  Drug  Courts    9-23-1 

TITLE  11.    CIVIL  PRACTICE  AND  PROCEDURE 

Chapter      1.  Practice  and  Procedure  Provisions  Common  to 

Courts    11-1-1 

3.  Practice  and  Procedure  in  Supreme  Court    11-3-1 

5.  Practice  and  Procedure  in  Chancery  Courts  ....  11-5-1 

7.  Practice  and  Procedure  in  Circuit  Courts   11-7-1 

9.  Practice  and  Procedure  in  County  Courts  and 

Justice  Courts    11-9-1 

11.  Venue  of  Actions   11-11-1 

13.  Injunctions    11-13-1 

15.  Arbitration  and  Award    11-15-1 

17.  Suits  to  Confirm  Title  or  Interest  and  to  Remove 

Clouds  on  Title    11-17-1 

19.  Ejectment    11-19-1 

21.  Partition  of  Property    11-21-1 

23.  Trial  of  Right  of  Property    11-23-1 

25.  Unlawful  Entry  and  Detainer    11-25-1 

27.  Eminent  Domain    11-27-1 

29.  Sequestration    11-29-1 

31.  Attachment  in  Chancery  Against  Nonresident, 

Absent  or  Absconding  Debtors    11-31-1 

33.  Attachment  at  Law  Against  Debtors    11-33-1 

35.  Garnishment    11-35-1 

37.  Replevin    11-37-1 

38.  Claim  and  Delivery    11-38-1 

39.  Quo  Warranto    11-39-1 

41.  Mandamus;  Prohibition    11-41-1 

43.  Habeas  Corpus    11-43-1 

44.  Compensation  to  Victims  of  Wrongful  Conviction 

and  Imprisonment   11-44-1 
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TITLE  11.    CIVIL  PRACTICE  AND  PROCEDURE  (Cont'd) 

Beginning 
Section 


45.  Suits  by  and  Against  the  State  or  Its  Political 

Subdivisions    11-45-1 

46.  Immunity  of  State  and  Political  Subdivisions 

From  Liability  and  Suit  for  Torts  and  Torts  of 

Employees    11-46-1 

47.  Lis  Pendens   11-47-1 

49.    Rights  and  Duties  of  Attorneys,  Generally    11-49-1 

51.    Appeals    11-51-1 

53.    Costs    11-53-1 

55.    Litigation  Accountability  Act  of  1988    11-55-1 

57.    Structured  Settlements    11-57-1 

59.    Uniform  Interstate  Depositions  and  Discovery 

Act    11-59-1 


TITLE  13.    EVIDENCE,  PROCESS  AND  JURIES 

Chapter      1.    Evidence    13-1-1 

3.    Process,  Notice,  and  Publication    13-3-1 

5.    Juries   13-5-1 

7.    State  Grand  Jury  Act   13-7-1 


TITLE  15.   LIMITATIONS  OF  ACTIONS  AND  PREVENTION  OF 

FRAUDS 

Chapter      1.    Limitation  of  Actions    15-1-1 

3.    Prevention  of  Frauds    15-3-1 


TITLE  17.    LOCAL  GOVERNMENT;  PROVISIONS  COMMON  TO 
COUNTIES  AND  MUNICIPALITIES 

Chapter      1.    Zoning,  Planning  and  Subdivision  Regulation  ..  17-1-1 


2.  Building  Codes    17-2-1 

3.  Promotion  of  Trade,  Conventions  and  Tourism  17-3-1 

5.    Jails,  Waterworks  and  Other  Improvements    17-5-1 

7.  Removal  of  Local  Governments  in  Emergencies  17-7-1 
9.    Lease  of  Mineral  Lands  other  than  Sixteenth 

Section  or  "In  Lieu"  Lands    17-9-1 

11.    Gulf  Regional  District  Law    17-11-1 

13.    Interlocal  Cooperation  of  Governmental  Units  17-13-1 

15.    Human  Resource  Agencies    17-15-1 

17.  Solid  Wastes  Disposal    17-17-1 

18.  Mississippi  Hazardous  Waste  Facility  Siting  Act 

of  1990    17-18-1 
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TITLE  17.   LOCAL  GOVERNMENT;  PROVISIONS  COMMON  TO 
COUNTIES  AND  MUNICIPALITIES  (Cont'd) 

Beginning 
Section 


19.    Appropriations  to  Planning  and  Development 

Districts    17-19-1 

21.    Finance  and  Taxation    17-21-1 

23.    Rural    Fire    Truck    Acquisition  Assistance 

Programs    17-23-1 

25.    General  Provisions  Relating  to  Counties  and 

Municipalities    17-25-1 

27.    Municipal  Historical  Hamlet  Act    17-27-1 

29.    Mississippi  Entertainment  District  Act    17-29-1 

TITLE  19.    COUNTIES  AND  COUNTY  OFFICERS 

Chapter      1.    County  Boundaries    19-1-1 

2.  County  Government  Reorganization  Act    19-2-1 

3.  Board  of  Supervisors    19-3-1 

4.  County  Administrator    19-4-1 

5.  Health,  Safety  and  Public  Welfare    19-5-1 

7.    Property  and  Facilities    19-7-1 

9.    Finance  and  Taxation    19-9-1 

11.    County  Budget   19-11-1 

13.    Contracts,  Claims  and  Transaction  of  Business 

with  Counties    19-13-1 

15.    Records  and  Recording    19-15-1 

17.    County  Auditors    19-17-1 

19.    Constables    19-19-1 

21.    Coroners    19-21-1 

23.    County  Attorneys    19-23-1 

25.    Sheriffs    19-25-1 

27.    Surveyors  and  Surveys   19-27-1 

29.    Local  and  Regional  Railroad  Authorities    19-29-1 

31.    Public  Improvement  Districts    19-31-1 

TITLE  21.  MUNICIPALITIES 

Chapter      1.    Classification,      Creation,      Abolition,  and 

Expansion    21-1-1 

3.    Code  Charters    21-3-1 

5.    Commission  Form  of  Government    21-5-1 

7.  Council  Form  of  Government    21-7-1 

8.  Mayor-Council  Form  of  Government    21-8-1 

9.  Council-Manager  Plan  of  Government    21-9-1 

11.    Municipal  Elections  [Repealed]    21-11-1 

13.    Ordinances    21-13-1 
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TITLE  21.    MUNICIPALITIES  (Cont'd) 

Beginning 
Section 

15.    Officers  and  Records    21-15-1 

17.    General  Powers    21-17-1 

19.    Health,  Safety,  and  Welfare    21-19-1 

21.    Police  and  Police  Departments    21-21-1 

23.    Municipal  Courts    21-23-1 

25.    Fire  Departments  and  Fire  Districts    21-25-1 

27.    Public  Utilities  and  Transportation    21-27-1 

29.    Employees'  Retirement  and  Disability  Systems  21-29-1 

31.    Civil  Service   21-31-1 

33.    Taxation  and  Finance    21-33-1 

35.    Municipal  Budget    21-35-1 

37.  Streets,  Parks  and  Other  Public  Property    21-37-1 

38.  Acquisition  or  Lease  of  Real  Property  from  Fed- 

eral 

Government    for    Parks,    Recreation,  and 

Tourism    21-38-1 

39.  Contracts  and  Claims    21-39-1 

41.    Special  Improvements    21-41-1 

43.    Business  Improvement  Districts    21-43-1 

45.    Tax  Increment  Financing    21-45-1 

47.    Delta  Natural  Gas  District    21-47-1 

TITLE  23.  ELECTIONS 

Chapter      1.    Qualification  of  Candidates  and  Registration  of 

Political  Parties  [Repealed]   23-1-1 

3.    Corrupt  Practices  [Repealed]    23-3-1 

5.    Registration  and  Elections  [Repealed]    23-5-1 

7.    Voting  Machines  and  Electronic  Voting  System 

[Repealed]    23-7-1 

9.    Absentee  Ballot  [Repealed]    23-9-1 

11.    Presidential  Election  Law  [Repealed]    23-11-1 

13.    Mississippi  Presidential  Preference  Primary  and 

Delegate  Selection  Law  [Repealed]    23-13-1 

15.    Mississippi  Election  Code   23-15-1 

17.    Amendments  to  Constitution  by  Voter  Initiative  23-17-1 

TITLE  25.    PUBLIC  OFFICERS  AND  ElMPLOYEES;  PUBLIC 

RECORDS 

Chapter      1.    Pubhc  Officers;  General  Provisions    25-1-1 

3.  Salaries  and  Compensation    25-3-1 

4.  Ethics  in  Government    25-4-1 

5.  Removals  From  Office    25-5-1 
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TITLE  25.    PUBLIC  OFFICERS  AND  EMPLOYEES;  PUBLIC 

RECORDS  (Cont'd) 


Beginning 
Section 

7.    Fees   25-7-1 

9.    Statewide  Personnel  System    25-9-1 

11.    Social  Security  and  Public  Employees'  Retire- 
ment and  Disability  Benefits    25-11-1 

13.  Highway  Safety  Patrol  Retirement  System    25-13-1 

14.  Government  Employees  Deferred  Compensation 

Plan  Law    25-14-1 

15.  Group  Insurance  for  Public  Employees    25-15-1 

17.    Cafeteria  Fringe  Benefit  Plans    25-17-1 

19.    Public  Employer- Assisted  Housing  Program    25-19-1 

31.  District  Attorneys    25-31-1 

32.  Public  Defenders    25-32-1 

33.  Notaries  Public    25-33-1 

41.    Open  Meetings    25-41-1 

43.    Administrative  Procedures    25-43-1.101 

45.    Permit  and  Licensing  Procedures    25-45-1 

51.    State  Depository  for  Public  Documents    25-51-1 

53.    Mississippi  Department  of  Information  Technol- 
ogy Services  (MDITS)    25-53-1 

55.    Lost  Records    25-55-1 

57.  Destruction  of  Records  [Repealed]    25-57-1 

58.  Geographic  Information  System    25-58-1 

59.  Archives  and  Records  Management    25-59-1 

60.  Local  Government  Records    25-60-1 

61.  Public  Access  to  Public  Records    25-61-1 

63.    Digital  Signature  Act    25-63-1 

65.    Agency,  University  and  Community/Junior  Col- 
lege Internal  Auditing  Program   25-65-1 

TITLE  27.    TAXATION  AND  FINANCE 

Chapter      1.    Assessors  and  County  Tax  Collectors   27-1-1 

3.  Department  of  Revenue    27-3-1 

4.  Board  of  Tax  Appeals    27-4-1 

5.  Motor  Vehicle  Comptroller    27-5-1 

7.  Income  Tax  and  Withholding    27-7-1 

8.  Mississippi  S  Corporation  Income  Tax  Act    27-8-1 

9.  Estate  Tax    27-9-1 

10.  Uniform  Estate  Tax  Apportionment  Act    27-10-1 

11.  Amusement  Tax  [Repealed]    27-11-1 

13.    Corporation  Franchise  Tax   27-13-1 

15.    Statewide  Privilege  Taxes    27-15-1 
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TITLE  27.    TAXATION  AND  FINANCE  (Cont'd) 

Beginning 
Section 

17.    Local  Privilege  Taxes    27-17-1 

19.    Motor  Vehicle  Privilege  and  Excise  Taxes    27-19-1 

21.    Finance  Company  Privilege  Tax   27-21-1 

23.    Chain  Store  Privilege  Tax  [Repealed]    27-23-1 

25.    Severance  Taxes    27-25-1 

27.    Vending  and  Amusement  Machine  Taxes    27-27-1 

29.    Ad  Valorem  Taxes — General  Provisions    27-29-1 

31.    Ad  Valorem  Taxes — General  Exemptions    27-31-1 

33.    Ad  Valorem  Taxes — Homestead  Exemptions    27-33-1 

35.    Ad  Valorem  Taxes — Assessment    27-35-1 

37.  Ad  Valorem  Taxes— Payments  in  Lieu  of  Taxes  27-37-1 

38.  Ad  Valorem  Taxes — Telecommunications  Tax 

Reform   27-38-1 

39.  Ad  Valorem  Taxes— State  and  Local  Levies    27-39-1 

41.    Ad  Valorem  Taxes— Collection    27-41-1 

43.    Ad  Valorem  Taxes — Notice  of  Tax  Sale  to  Owners 

and  Lienors    27-43-1 

45.    Ad  Valorem  Taxes — Redemption  of  Land  Sold  for 

Taxes    27-45-1 

47.    Ad  Valorem  Taxes — Assignment  of  Tax  Liens  ..  27-47-1 

49.    Ad  Valorem  Taxes — Insolvencies    27-49-1 

51.    Ad  Valorem  Taxes— Motor  Vehicles    27-51-1 

53.    Ad  Valorem  Taxes— Mobile  Homes   27-53-1 

55.    Gasoline  and  Motor  Fuel  Taxes    27-55-1 

57.    Tax  on  Oils    27-57-1 

59.    Liquefied  Compressed  Gas  Tax    27-59-1 

61.    Interstate  Commercial  Carriers  Motor  Fuel  Tax  27-61-1 

63.    Motor  Vehicle  Fueling  Centers  [Repealed]    27-63-1 

65.    Sales  Tax    27-65-1 

67.  Use  or  Compensating  Taxes    27-67-1 

68.  Uniform  Sales  and  Use  Tax  Administration  Law  27-68-1 

69.  Tobacco  Tax    27-69-1 

70.  Nonsettling-Manufacturer  Cigarette  Fee    27-70-1 

71.  Alcohohc  Beverage  Taxes    27-71-1 

73.    Tax  Refunds    27-73-1 

75.    Reciprocal  Collection  of  Taxes    27-75-1 

77.    Appellate  Review  for  Taxpayers  Aggrieved  by 

Certain  Actions  of  the  Department  of  Revenue  27-77-1 
101.    Annual  Reports  by  Departments  of  Government 

and  State-Supported  Institutions   27-101-1 

103.  State  Budget    27-103-1 

104.  State  Fiscal  Affairs    27-104-1 

105.  Depositories    27-105-1 
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TITLE  27.    TAXATION  AND  FINANCE  (Cont  d) 

Beginning 


Section 

107.    Disaster  Relief   27-107-1 

109.    Cruise  Vessels    27-109-1 

111.  Payment  Credit  Vouchers  as  Credit  Against  In- 
come and  Corporation  Franchise  Tax  Liabili- 
ties [Repealed  effective  July  1,  2018]    27-111-1 

TITLE  29.    PUBLIC  LANDS,  BUILDINGS  AND  PROPERTY 

Chapter      1.    PubUc  Lands    29-1-1 

3.    Sixteenth  Section  and  Lieu  Lands    29-3-1 

5.    Care  of  Capitol,  Old  Capitol,  State  Office  Build- 
ings and  Executive  Mansion   29-5-1 

7.    Mineral  Leases  of  State  Lands    29-7-1 

9.    Inventories  of  State  Property    29-9-1 

11.    Energy    Conservation    in    Public  Buildings 

[Repealed]    29-11-1 

13.    Flood  Insurance  for  State-Owned  Buildings  ....  29-13-1 

15.    Public  Trust  Tidelands    29-15-1 

17.    State  Agency  Repair  and  Renovation    29-17-4 

TITLE  31.   PUBLIC  BUSINESS,  BONDS  AND  OBLIGATIONS 

Chapter      1.    General  Provisions  Relative  to  Public  Contracts  31-1-1 

3.    State  Board  of  Public  Contractors    31-3-1 

5.    PubHc  Works  Contracts    31-5-1 

7.  Public  Purchases    31-7-1 

8.  Acquisition  of  Public  Buildings,  Facilities,  and 

Equipment  Through  Rental  Contracts   31-8-1 

9.  Surplus  Property  Procurement  Commission    31-9-1 

11.    State  Construction  Projects    31-11-1 

13.    Validation  of  Public  Bonds    31-13-1 

15.    Refunding  Bonds    31-15-1 

17.  State  Bonds;  Retirement  of  Bonds    31-17-1 

18.  Variable  Rate  Debt  Instruments    31-18-1 

19.  Public  Debts    31-19-1 

21.    Registered  Bonds    31-21-1 

23.    Mississippi  Private  Activity  Bonds  Allocation  Act  31-23-1 

25.    Mississippi  Development  Bank  Act    31-25-1 

27.    Mississippi  Bond  Refinancing  Act    31-27-1 

29.    Institute  for  Technology  Development   31-29-1 

31.    Mississippi  Telecommunications  Conference  and 

Training  Center    31-31-1 
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TITLE  33.    MILITARY  AFFAIRS 


Beginning 
Section 


Chapter      1.    Definitions  and  General  Provisions  Relating  to 

the  Military  Forces    33-1-1 

3.  Commander  in  Chief,  Military  Department,  and 

Governor's  Staff   33-3-1 

4.  Mississippi  Military  Family  Relief  Fund    33-4-1 

5.  The  Militia  and  Mississippi  State  Guard    33-5-1 

7.    National  Guard    33-7-1 

9.    Property  and  Finances    33-9-1 

11.    Training  Facilities    33-11-1 

13.    Mississippi  Code  of  Military  Justice    33-13-1 

15.    Emergency  Management  and  Civil  Defense   33-15-1 

TITLE  35.    WAR  VETERANS  AND  PENSIONS 

Chapter      1.    State  Veterans  Affairs  Board   35-1-1 

3.    War  Veterans;  Miscellaneous  Provisions    35-3-1 

5.    Guardianship  of  Veterans    35-5-1 

7.    Veterans'  Home  Purchase  Law    35-7-1 

9.    Pensions  [Repealed]    35-9-1 

TITLE  37.  EDUCATION 

Chapter      1.    State  Board  of  Education    37-1-1 

3.  State  Department  of  Education    37-3-1 

4.  Mississippi  Community  College  Board    37-4-1 

5.  County       Boards       of       Education  and 

Superintendents    37-5-1 

6.  Mississippi  Uniform  School  Law    37-6-1 

7.  School  Districts;  Boards  of  Trustees  of  School 

Districts    37-7-1 

9.    District  Superintendents,  Principals,  Teachers, 

and  Other  Employees    37-9-1 

11.  General  Provisions  Pertaining  to  Education    37-11-1 

12.  Mississippi  Student  Religious  Liberties  Act  of 

2013    37-12-1 

13.  Curriculum;  School  Year  and  Attendance    37-13-1 

14.  Mary   Kirkpatrick    Haskell-Mary  Sprayberry 

Public  School  Nurse  Act  of  2007    37-14-1 

15.  Public  Schools;  Records,  Enrollment  and  Trans- 

fer of  Pupils    37-15-1 

16.  Statewide  Testing  Program   37-16-1 

17.  Accreditation  of  Schools    37-17-1 
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TITLE  37.   EDUCATION  (Cont'd) 

Beginning 


Section 

18.  Superior-Performing,  Exemplary  and  School  At- 

Risk  Schools  Programs    37-18-1 

19.  Teacher  Compensation    37-19-1 

20.  Remedial  Education    37-20-1 

21.  Early  Childhood  Education   37-21-1 

22.  State  Funds  for  School  Districts    37-22-1 

23.  Exceptional  Children    37-23-1 

25.  Driver  Education  and  Training    37-25-1 

26.  State  Court  Education  Fund    37-26-1 

27.  Agricultural  High  Schools    37-27-1 

28.  Mississippi  Charter  Schools  Act  of  2013    37-28-1 

29.  Junior  Colleges    37-29-1 

31.    Vocational  Education    37-31-1 

33.    Civihan  Vocational  Rehabilitation    37-33-1 

35.    Adult  Education    37-35-1 

37.    Public  Schools;  Accounting  and  Auditing    37-37-1 

39.    Public  Schools;  Purchases    37-39-1 

41.    Transportation  of  Pupils    37-41-1 

43.    Textbooks    37-43-1 

45.    State  Aid  to  Public  Schools    37-45-1 

47.    State  Aid  for  Construction  of  School  Facilities  37-47-1 

49.    Loans  to  Students    37-49-1 

51.    Financial  Assistance  to  Children  Attending  Non- 
sectarian  Private  Schools    37-51-1 

53.    Summer  Normals    37-53-1 

55.    School  Libraries    37-55-1 

57.    Taxation    37-57-1 

59.    School  Bonds  and  Obligations    37-59-1 

61.    Expenditure  of  School  Funds;  Budgets    37-61-1 

63.    Educational  Television    37-63-1 

65.    Closing  of  Public  Schools  and  Institutions  of 

Higher  Learning    37-65-1 

101.  Institutions    of    Higher    Learning;  General 

Provisions    37-101-1 

102.  Off-campus  Instructional  Programs    37-102-1 

103.  Residency  and  Fees  of  Students  Attending  or 

Applying    for    Admission    to  Educational 

Institutions    37-103-1 

104.  Mississippi  Educational  Facilities  Authority  Act 

for  Private,  Nonprofit  Institutions  of  Higher 

Learning    37-104-1 

105.  Campuses  and  Streets  of  State  Institutions  of 

Higher  Learning    37-105-1 
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TITLE  37.    EDUCATION  (Cont'd) 

Beginning 


Section 

106.  Post-Secondary  Education  Financial  Assistance  37-106-1 

107.  Scholarships  for  Children  of  Deceased  or  Dis- 

abled Law  Enforcement  Officers  or  Firemen  37-107-1 

108.  Scholarships  for  Children  of  Prisoners  of  War  or 

Men  Missing  in  Action   37-108-1 

109.  Medical  Education  Loans  and  Scholarships. 

[Repealed]    37-109-1 

110.  Mississippi  Public  Management  Graduate  In- 

tern Program    37-110-1 

111.  Fraternities,  Sororities  and  Other  Societies   37-111-1 

113.    Mississippi  State  University  of  Agriculture  and 

Applied  Science    37-113-1 

115.    University  of  Mississippi    37-115-1 

117.    Mississippi  University  for  Women    37-117-1 

119.    University  of  Southern  Mississippi    37-119-1 

121.    Alcorn  State  University    37-121-1 

123.    Delta  State  University    37-123-1 

125.    Jackson  State  University    37-125-1 

127.    Mississippi  Valley  State  University   37-127-1 

129.    Nursing  Schools  and  Scholarships    37-129-1 

131.  Teachers  Demonstration  and  Practice  Schools  37-131-1 

132.  Student  Teachers    37-132-1 

133.  Technical  Institutes    37-133-1 

135.    Compacts  with  Other  States    37-135-1 

137.  School    Asbestos    Hazard    Elimination  Act 

[Repealed]    37-137-1 

138.  Asbestos  Abatement  Accreditation  and  Certifica- 

tion Act    37-138-1 

139.  Mississippi  School  for  Mathematics  and  Science  37-139-1 

140.  Mississippi  School  of  the  Arts   37-140-1 

141.  The  University  Research  Center  Act  of  1988  . . .  37-141-1 

143.  Omnibus  Loan  or  Scholarship  Act  of  1991    37-143-1 

144.  Mississippi     Rural     Physicians  Scholarship 

Program    37-144-1 

145.  Mississippi  Opportunity  Loan  Program  Act    37-145-1 

146.  Mississippi  Rural  Dentists  Scholarship  Program  37-146-1 

147.  Mississippi  University  Research  Authority  Act  37-147-1 

148.  Strengthening  Mississippi  Academic  Research 

Through  Business  Act    37-148-1 

149.  Mississippi  Teacher  Center   37-149-1 

151.    Mississippi  Accountability  and  Adequate  Educa- 
tion Program  Act  of  1997    37-151-1 
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TITLE  37.    EDUCATION  (Cont'd) 

Beginning 


Section 

152.  Commission  on  Restructuring  the  Mississippi 

Adequate  Education  Program  (MAEP)    37-152-1 

153.  Workforce  Training  and  Education  Consolidation 

Act    37-153-1 

154.  State  Longitudinal  Data  System  [Effective  July 

1,  2013]    37-154-1 

155.  College  Savings  Plans  of  Mississippi    37-155-1 

157.    Student  Tuition  Assistance    37-157-1 

159.  Mississippi  Teacher  Scholarship  Programs    37-159-1 

160.  Teach  for  America  Act    37-160-1 

161.  Mississippi  Education  Reform  Act  of  2006    37-161-1 

163.    Education  Achievement  Council    37-163-1 

165.    Conversion  Charter  School  Act  of  2010    37-165-1 

167.    New  Start  School  Program    37-167-1 

169.    Mississippi  Autism  Advisory  Committee    37-169-1 

171.    Use  of  School  Property  by  Public  for  Recreation 

and  Sports    37-171-1 

173.    Dyslexia  Therapy  Scholarship  for  Students  with 

Dyslexia  Program    37-173-1 

175.  Mississippi  Speech-Language  Therapy  Scholar- 
ship for  Students  with  Speech-Language  Im- 
pairments Program    37-175-1 

177.    Literacy-Based  Promotion  Act    37-177-1 

TITLE  39.   LIBRARIES,  ARTS,  ARCHIVES  AND  HISTORY 

Chapter      1.    State    Law    Library;    Legislative  Reference 

Bureau    39-1-1 

3.    Libraries  and  Library  Commission    39-3-1 

5.    Archives  and  History    39-5-1 

7.    Antiquities   39-7-1 

9.    Trusts  to  Promote  Arts  and  Sciences    39-9-1 

11.    Mississippi  Arts  Commission    39-11-1 

13.    Historic  Preservation  Districts  and  Landmarks  39-13-1 

15.  Municipal  and  County  Funds  to  Support  the  Arts  39-15-1 
17.    Mississippi  Sports  Hall  of  Fame  and  Dizzy  Dean 

Museum    39-17-1 

19.    Museum  Unclaimed  Property  Act    39-19-1 

21.    Mississippi  Craft  Center    39-21-1 

23.    Mississippi  Children's  Museum   39-23-1 

25.    Mississippi  Arts  and  Entertainment  Center  ....  39-25-1 

27.    Mississippi  Blues  Commission    39-27-1 

29.    Mississippi  Commission  on  the  Holocaust    39-29-1 
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TITLE  39.    LIBRARIES,  ARTS,  ARCHIVES  AND  HISTORY  (Cont'd) 

Beginning 
Section 

31.  Mississippi  Bicentennial  Celebration  Commis- 

sion [Repealed  effective  July  1,  2019]    39-31-1 

32.  Mississippi    Country    and    Western  Music 

Commission   39-32-1 

33.  Mississippi  Country  Music  Trail    39-33-1 

35.    Mississippi  Sesquicentennial  of  the  American 

Civil  War  Commission  [Repealed  effective  July 

1,  2015]    39-35-1 

37.    Mississippi  Heritage,  History  and  Culture  Trail 

Program    39-37-1 

39.    Mississippi    Civil    Rights    Museum  Advisory 

Commission   39-39-1 

TITLE  41.    PUBLIC  HEALTH 

Chapter      1.    Mississippi    Department    of    Public  Health 

[Repealed]    41-1-1 

3.  State  Board  of  Health;  Local  Health  Boards  and 

Officers    41-3-1 

4.  Department  of  Mental  Health    41-4-1 

5.  Governing  Authorities  for  State  Hospitals  and 

Institutions    41-5-1 

7.    Hospital  and  Health  Care  Commissions    41-7-1 

9.    Regulation  of  Hospitals;  Hospital  Records   41-9-1 

10.  Medical  Records    41-10-1 

11.  State  Charity  Hospitals;  Mississippi  Children's 

Rehabilitation  Center   41-11-1 

13.    Community  Hospitals    41-13-1 

15.    Department  for  the  Prevention  of  Insanity 

[Repealed]    41-15-1 

17.    State  Mental  Institutions    41-17-1 

19.    Facilities  and  Services  for  Individuals  with  an 

Intellectual  Disability  or  Mental  Illness    41-19-1 

21.  Individuals  with  Mental  Illness  or  an  Intellec- 

tual Disability    41-21-1 

22.  Hemophilia    41-22-1 

23.  Contagious  and  Infectious  Diseases;  Quarantine  41-23-1 

24.  Sickle  Cell  Testing  Program   41-24-1 

25.  Disinfection  and  Sanitation  of  Buildings  and 

Premises    41-25-1 

26.  Mississippi  Safe  Drinking  Water  Act  of  1997  . . .  41-26-1 

27.  Mosquito  Control    41-27-1 

28.  Diabetes    41-28-1 
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TITLE  41.    PUBLIC  HEALTH  (Cont'd) 

Beginning 
Section 


29.  Poisons,  Drugs  and  Other  Controlled  Substances  41-29-1 

30.  Alcoholism  and  Alcohol  Abuse  Prevention,  Con- 

trol and  Treatment    41-30-1 

31.  Commitment  of  Alcoholics  and  Drug  Addicts  for 

Treatment   41-31-1 

32.  Commitment  of  Alcoholics  and  Drug  Addicts  to 

Private  Treatment  Facilities   41-32-1 

33.  Tuberculosis  and  Respiratory  Diseases;  Tubercu- 

losis Sanatorium    41-33-1 

34.  Health  Care  Practice  Requirements  Pertaining 

to  Transmission  of  Hepatitis  B  and  HIV    41-34-1 

35.  Eye  Inflammation  of  Young    41-35-1 

36.  Determination  of  Death    41-36-1 

37.  Autopsies    41-37-1 

39.    Disposition  of  Human  Bodies  or  Parts    41-39-1 

41.  Surgical  or  Medical  Procedures;  Consents   41-41-1 

42.  Family  Planning    41-42-1 

43.  Cemeteries  and  Burial  Grounds    41-43-1 

45.    Sexual  Sterilization  [Repealed]    41-45-1 

47.    Transportation  and  Possession  of  Parakeets  and 

Other  Birds  [Repealed]    41-47-1 

49.    Regulation  of  Hotels  and  Innkeepers    41-49-1 

51.    Animal  and  Poultry  By-Products  Disposal  or 

Rendering  Plants    41-51-1 

53.    Rabies  Control  in  Dogs  and  Cats   41-53-1 

55.    Public  Ambulance  Service    41-55-1 

57.  Vital  Statistics    41-57-1 

58.  IVIedical  Radiation  Technology    41-58-1 

59.  Emergency  IMedical  Services    41-59-1 

60.  Emergency  IVIedical  Technicians  —  Paramedics 

—  Use  of  Automated  External  Defibrillator  . .  41-60-1 

61.  State  IMedical  Examiner    41-61-1 

63.    Evaluation  and  Review  of  Professional  Health 

Services  Providers    41-63-1 

65.  [Reserved]   

67.    Mississippi  Individual  On-Site  Wastewater  Dis- 
posal System  Law    41-67-1 

69.  [Reserved]   

71.    Home  Health  Agencies    41-71-1 

73.    Hospital  Equipment  and  Facilities  Authority  Act  41-73-1 

75.    Ambulatory  Surgical  Facilities    41-75-1 

77.    Licensing  of  Birthing  Centers    41-77-1 

79.    Health  Problems  of  School  Children    41-79-1 
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TITLE  41.    PUBLIC  HEALTH  (Cont'd) 

Beginning 


Section 

81.    Perinatal  Health  Care   41-81-1 

83.    Utilization  Review  of  Availability  of  Hospital 

Resources  and  Medical  Services    41-83-1 

85.  Mississippi  Hospice  Law  of  1995    41-85-1 

86.  Mississippi  Children's  Health  Care  Insurance 

Program  Act    41-86-1 

87.  Early  Intervention  Act  for  Infants  and  Toddlers  41-87-1 

88.  Mississippi  Child  Immunization  Act  of  1994  ....  41-88-1 

89.  Infant  Mortality  Task  Force   41-89-1 

90.  Hearing  Impairment  of  Infants  and  Toddlers  .. .  41-90-1 

91.  Central  Cancer  Registry    41-91-1 

93.    Osteoporosis  Prevention  and  Treatment  Educa- 
tion Act    41-93-1 

95.    Mississippi  Health  Policy  Act  of  1994    41-95-1 

97.    State  Employee  Wellness  and  Physical  Fitness 

Programs    41-97-1 

99.    Qualified  Health  Center  Grant  Program    41-99-1 

101.    Mississippi  Council  on  Obesity  Prevention  and 

Management    41-101-1 

103.    Task   Force   on   Heart   Disease   and  Stroke 

Prevention    41-103-1 

105.    Healthcare  Coordinating  Council    41-105-1 

107.    Health  Care  Rights  of  Conscience   41-107-1 

109.    Leonard  Morris  Chronic  Kidney  Disease  Leader- 
ship Task  Force    41-109-1 

111.    Child  Death  Review  Panel    41-111-1 

113.  Tobacco  Education,  Prevention  and  Cessation 

Program    41-113-1 

114.  Restrictions  on  Tobacco  Use  in  Public  Facilities  41-114-1 

115.  Tanning  Facilities    41-115-1 

117.    Nurse-Family  Partnership  Pilot  Program    41-117-1 

119.    Health  Information  Technology  Act    41-119-1 

121.    Requirements  for  Advertisements  for  Health 

Care  Services    41-121-1 

123.    Office  of  Mississippi  Physician  Workforce    41-123-1 

125.    Prescribed  Pediatric  Extended  Care  Centers 

(PPEC)    41-125-1 

127.    Telemedicine  Services    41-127-1 

TITLE  43.    PUBLIC  WELFARE 

Chapter      1.    Department  of  Human  Services  and  County  De- 
partments of  Public  Welfare    43-1-1 
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TITLE  43.    PUBLIC  WELFARE  (Cont'd) 

Beginning 
Section 


3.    Blind  Persons    43-3-1 

5.  Schools  for  the  Blind  and  Deaf    43-5-1 

6.  Rights    and    Liabilities    of  Individuals  with 

Disabilities    43-6-1 

7.  Council  on  Aging    43-7-1 

9.    Old  Age  Assistance   43-9-1 

11.    Institutions  for  the  Aged  or  Infirm   43-11-1 

13.  Medical  Assistance  for  the  Aged;  Medicaid    43-13-1 

14.  Mississippi  Statewide  System  of  Care  for  Chil- 

dren and  Youth    43-14-1 

15.  Child  Welfare    43-15-1 

16.  Child  Residential  Home  Notification  Act    43-16-1 

17.  Temporary  Assistance  to  Needy  Families    43-17-1 

18.  Interstate    Compact    on    the    Placement  of 

Children    43-18-1 

19.  Support  of  Natural  Children    43-19-1 

20.  Child  Care  Facilities    43-20-1 

21.  Youth  Court    43-21-1 

23.  Family  Courts  [Repealed]    43-23-1 

24.  State  Central  Registry  of  Child  Abuse  Reports; 

Wide  Area  Telephone  Service  for  Reporting 

Child  Abuse  [Repealed]    43-24-1 

25.  Interstate  Compacts  Relating  to  Juveniles    43-25-1 

27.    Department  of  Youth  Services    43-27-1 

29.  Individuals  with  Disabilities    43-29-1 

30.  Mississippi  Disability  Resource  Commission  ... .  43-30-1 

31.  Poor  Persons   ,   43-31-1 

33.    Housing  and  Housing  Authorities    43-33-1 

35.    Urban  Renewal  and  Redevelopment   43-35-1 

37.    Acquisition  of  Real  Property  Using  Public  Funds  43-37-1 

39.    Relocation  Assistance   43-39-1 

41.    Emergency  and  Disaster  Assistance  [Repealed]  43-41-1 

43.    Administration  of  Social  Security  Funds    43-43-1 

45.    Adult  Protective  Services  [Repealed]    43-45-1 

47.    Mississippi  Vulnerable  Persons  Act    43-47-1 

49.    Mississippi  Welfare  Restructuring  Program  Act 

of  1993  [Repealed]    43-49-1 

51.    Family  Preservation  Act  of  1994    43-51-1 

53.    Mississippi  Leadership  Council  on  Aging    43-53-1 

55.    Mississippi  Commission  for  National  and  Com- 
munity Service    43-55-1 

57.    Comprehensive  Plan  for  Provision  of  Services  to 
Disabled  Persons  [Repealed]   
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TITLE  43.    PUBLIC  WELFARE  (Cont'd) 

Beginning 
Section 

59.    Mississippi  Commission  on  the  Status  of  Women  43-59-1 

61.    Mississippi  Seniors  and  Indigents  Rx  Program  43-61-1 

TITLE  45.    PUBLIC  SAFETY  AND  GOOD  ORDER 

Chapter      1.    Department  of  Public  Safety    45-1-1 

2.  Law  Enforcement  Officers  and  Fire  Fighters 

Death  and  DisabiHty  Benefits  Trust  Funds  ...  45-2-1 

3.  Highway  Safety  Patrol    45-3-1 

4.  County  Jail  Officers  Training  Program    45-4-1 

5.  Law  Enforcement  Officers' Training  Academy  ..  45-5-1 

6.  Law  Enforcement  Officers  Training  Program  ...  45-6-1 

7.  County  Patrol  Officers   45-7-1 

9.    Weapons    45-9-1 

10.  Novelty  Lighters    45-10-1 

11.  Fire  Protection  Regulations,  Fire  Protection  and 

Safety  in  Buildings    45-11-1 

12.  Mississippi  Fire  Safety  Standard  and  Firefighter 

Protection  Act  [For  contingent  repeal  of  this 

chapter,  see  §  45-12-21]    45-12-1 

13.  Fireworks  and  Explosives    45-13-1 

14.  Radiation  Protection  Program    45-14-1 

15.  High  Voltage  Power  Lines    45-15-1 

17.  Civil  Emergencies    45-17-1 

18.  Emergency  Management  Assistance  Compact  ..  45-18-1 

19.  Subversive  Groups  and  Subversive  Activities  .. .  45-19-51 

21.    Rock  Festivals    45-21-1 

23.    Boiler  and  Pressure  Vessel  Safety    45-23-1 

25.    Identification  Cards  for  Non-Drivers.  [Repealed]  45-25-1 

27.    Mississippi  Justice  Information  Center    45-27-1 

29.    Records   45-29-1 

31.    Sex  Offense  Criminal  History  Record  Informa- 
tion Act    45-31-1 

33.    Registration  of  Sex  Offenders    45-33-1 

35.    Identification  Cards   45-35-1 

37.    Prevention  of  Youth  Access  to  Tobacco  Act   45-37-1 

39.    Statewide  Crime  Stoppers  Advisory  Council    45-39-1 

41.    Mississippi  Silver  Alert  System    45-41-1 

43.    William  Lee  Montjoy  Pool  Safety  Act    45-43-1 

45.    Mississippi  Conveyance  Safety  Act    45-45-1 

TITLE  47.    PRISONS  AND  PRISONERS;  PROBATION  AND  PAROLE 

Chapter      1.    County  and  Municipal  Prisons  and  Prisoners  ..  47-1-1 
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TITLE  47.    PRISONS  AND  PRISONERS;  PROBATION  AND 

PAROLE  (Cont'd) 

Beginning 
Section 

3.  Removal  of  Prisoners    47-3-1 

4.  Privately  Operated  Correctional  Facilities    47-4-1 

5.  Correctional  System    47-5-1 

7.    Probation  and  Parole    47-7-1 

TITLE  49.    CONSERVATION  AND  ECOLOGY 

Chapter      1.    General  Provisions    49-1-1 

2.  Department  of  Environmental  Quality   49-2-1 

3.  Fisheries  and  Wildlife  Research    49-3-1 

4.  Mississippi  Department  of  Wildlife,  Fisheries 

and  Parks    49-4-1 

5.  Fish,  Game  and  Bird  Protection  and  Refuges  ...  49-5-1 

6.  Motor  Vehicle  and  Boat  Replacement  Program  49-6-1 

7.  Hunting  and  Fishing    49-7-1 

8.  Importation,  Sale  and  Possession  of  Inherently 

Dangerous  Wild  Animals    49-8-1 

9.  Mussels    49-9-1 

10.  Wildlife  Violator  Compact    49-10-1 

11.  Private  Shooting  Preserves   49-11-1 

13.    Commercial  Quail    49-13-1 

15.    Seafood    49-15-1 

17.  Pollution  of  Waters,  Streams,  and  Air   49-17-1 

18.  Mississippi  Liability  of  Persons  Responding  to 

Oil  Spills  Act    49-18-1 

19.  Forests  and  Forest  Protection    49-19-1 

20.  Mississippi   River   Timberlands    Control  Act 

[Repealed]    49-20-1 

21.  Interstate  Environmental  Compact    49-21-1 

23.    Outdoor  Advertising    49-23-1 

25.  Junkyards    49-25-1 

26.  Channel  Maintenance  Act    49-26-1 

27.  Coastal  Wetlands  Protection  Act    49-27-1 

28.  Shoreline  and  Beach  Preservation  Districts   49-28-1 

29.  Environmental  Protection  Council  [Repealed]  ..  49-29-1 
3 1 .  Mississippi  Multimedia  Pollution  Prevention  Act  49-3 1-1 
33.    Mississippi  Agricultural  and  Forestry  Activity 

Act    49-33-1 

35.    Mississippi  Brownfields  Voluntary  Cleanup  and 
Redevelopment;  Remediation  of  Property  on 

National  Priorities  List    49-35-1 

37.    Statewide  Scientific  Information  Management  49-37-1 
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TITLE  51.    WATERS,  WATER  RESOURCES,  WATER  DISTRICTS, 
DRAINAGE,  AND  FLOOD  CONTROL 

Beginning 
Section 

Chapter      1.    Navigable  Waters    51-1-1 

2.  Mississippi  Marine  Litter  Act    51-2-1 

3.  Water  Resources;  Regulation  and  Control    51-3-1 

4.  Mississippi  Scenic  Streams  Stewardship  Act  ...  51-4-1 

5.  Subsurface  Waters;  Well  Drillers    51-5-1 

7.  Water  Management  Districts    51-7-1 

8.  Joint  Water  Management  Districts    51-8-1 

9.  Development  of  Region  Bordering  Pearl  River; 

Pearl  River  Valley  Water  Supply  District;  Met- 
ropolitan Area  Water  Supply  Act    51-9-1 

11.    Pearl  River  Basin  Development  District    51-11-1 

13.    Tombigbee  Valley  Authority  and  Water  Manage- 
ment District    51-13-1 

15.    Pat    Harrison    Waterway    Commission  and 

District    51-15-1 

17.    Big  Black  River  Basin  District    51-17-1 

19.    West  Central  Mississippi  Waterway  Commission 

[Repealed]    51-19-1 

21.    Lower  Mississippi  River  Basin  Development  Dis- 
trict [Repealed]    51-21-1 

23.    Lower  Yazoo  River  Basin  District.  [Repealed]  ..  51-23-1 

25.    Yellow  Creek  Watershed  Authority    51-25-1 

27.    Tennessee-Tombigbee  Waterway  Compact    51-27-1 

29.    Drainage  Districts  with  Local  Commissioners  51-29-1 

31.  Drainage  Districts  with  County  Commissioners  51-31-1 
33.    Provisions  Common  to  Drainage  Districts  and 

Swamp  Land  Districts    51-33-1 

35.    Flood  Control    51-35-1 

37.    Watershed  Districts    51-37-1 

39.    Storm  Water  Management  Districts    51-39-1 

41.    Public  Water  Authorities   51-41-1 

TITLE  53.    OIL,  GAS,  AND  OTHER  IMINERALS 

Chapter      1.    State  Oil  and  Gas  Board   53-1-1 

3.    Development,  Production  and  Distribution  of 

Gas  and  Oil    53-3-1 

5.    Geological  and  Mineral  Survey    53-5-1 

7.    Surface  Mining  and  Reclamation  of  Land    53-7-1 

9.    Surface  Coal  Mining  and  Reclamation  of  Land  53-9-1 
11.    Mississippi  Geologic  Sequestration  of  Carbon 

Dioxide  Act    53-11-1 
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TITLE  55.   PARKS  AND  RECREATION 

Beginning 
Section 

Chapter      1.    Mississippi    Recreational    Advisory  Council 

[Repealed]    55-1-1 

3.    State  Parks  and  Forests    55-3-1 

5.    Federal  Parks  and  National  Parkways   55-5-1 

7.    Bridge  and  Park  Commissions   55-7-1 

9.    County  and  Municipal  Facilities    55-9-1 

11.    Harrison  County  Parkway   55-11-1 

13.    Natchez  Trace  Parkway   55-13-1 

15.    Commemorative  Parks  and  Monuments    55-15-1 

17.    International  Gardens  of  Mississippi    55-17-1 

19.    Bienville  Recreational  District   55-19-1 

21.    Mississippi  Zoological  Park  and  Garden  Districts  55-21-1 

23.  Mississippi  Veterans  Memorial  Stadium   55-23-1 

24.  Mississippi  Coast  Coliseum  Commission    55-24-1 

25.  Rails-to-Trails  Recreational  District    55-25-1 

TITLE  57.   PLANNING,  RESEARCH  AND  DEVELOPMENT 

Chapter      1.    Mississippi  Development  Authority   57-1-1 

3.  Agriculture  and  Industry  Program    57-3-1 

4.  Industrial  Development  Fund    57-4-1 

5.  Industrial  Parks  and  Districts    57-5-1 

7.    Sale  or  Development  of  Airport  Lands,  or  Other 

Lands,  for  Industrial  Purposes   57-7-1 

9.    Industrial  Plant  Training   57-9-1 

10.  Small  Business  Assistance    57-10-1 

11.  Market  and  Industrial  Studies  and  Research  ...  57-11-1 

13.    Research  and  Development  Center    57-13-1 

15.    Marine  Resources    57-15-1 

17.  Forest      Products      Utilization  Laboratory 

[Repealed]    57-17-1 

18.  Renewable  Natural  Resources  Research  Act  of 

1994    57-18-1 

19.  Food  Technology  Laboratory    57-19-1 

21.    State  Chemical  Laboratory    57-21-1 

23.    Pharmaceutical    Product    Development  and 

Utilization    57-23-1 

25.  Southern  States  Energy  Compact    57-25-1 

26.  Tourism   Project   Incentive   Program;  Theme 

Parks,  Entertainment  Centers,  Scenic  Attrac- 
tions, etc   57-26-1 

27.  Regional  Tourist  Promotion  Councils    57-27-1 
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TITLE  57.    PLANNING,  RESEARCH  AND  DEVELOPMENT  (Cont'd) 

Beginning 
Section 

28.  Tourism  Project  Incentive  Program;  Entertain- 

ment Districts,  etc   57-28-1 

29.  Travel  and  Tourism    57-29-1 

30.  Family-Oriented  Enterprises    57-30-1 

31.  County  Industrial  Development  Authorities    57-31-1 

32.  Southeast  Mississippi  Industrial  Council    57-32-1 

33.  Southern  Growth  Policies  Agreement    57-33-1 

34.  Alabama-Mississippi  Joint  Economic  Develop- 

ment Authority   57-34-1 

35.  Tennessee  River  Valley  Association    57-35-1 

36.  Chickasaw  Trail  Economic  Development  Com- 

pact [Repealed]    57-36-1 

37.  Transportation  Planning  Council  [Repealed]    57-37-1 

39.  Energy  and  Transportation  Planning    57-39-1 

40.  Energy  Infrastructure  Revolving  Loan  Program  57-40-1 

41.  Financing  Industrial  Enterprise  Projects    57-41-1 

43.  Railroad  Revitalization   57-43-1 

44.  Local  Governments  Freight  Rail  Service  Projects  57-44-1 

45.  Mississippi-Louisiana-Alabama     Rapid  Rail 

Transit  Compact    57-45-1 

46.  Mississippi  Railroad  Improvements  Fund    57-46-1 

47.  Southeast   Interstate   Low-Level  Radioactive 

Waste  Management  Compact    57-47-1 

49.    Nuclear  Waste  Storage  and  Disposal    57-49-1 

51.    Enterprise  Zones  [Repealed]    57-51-1 

53.  Corporate    Headquarters    Incentive  Program 

[Repealed]    57-53-1 

54.  Advanced  Technology  Initiative  [Repealed]    57-54-1 

55.  Universities  Research  Institutes    57-55-1 

56.  Mississippi  Technology  Transfer  Office    57-56-1 

57.  Export  Trade  Development    57-57-1 

59.    Mississippi  Capital  Companies  [Repealed]    57-59-1 

61.  Mississippi  Business  Investment  Act    57-61-1 

62.  Mississippi  Advantage  Jobs  Act    57-62-1 

63.  Statewide  Economic  Development  and  Planning 

Act    57-63-1 

64.  Regional  Economic  Development    57-64-1 

65.  Mississippi  International  Trade  Institute    57-65-1 

67.    Mississippi  Superconducting  Super  Collider  Act  57-67-1 
69.    Mississippi  Minority  Business  Enterprise  Act  ..  57-69-1 
71.    Mississippi  Small  Enterprise  Development  Fi- 
nance Act    57-71-1 

73.    Economic  Development  Reform  Act    57-73-1 
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TITLE  57.    PLANNING,  RESEARCH  AND  DEVELOPMENT  (Cont'd) 

Beginning 


Section 

75.    Mississippi  Major  Economic  Impact  Act    57-75-1 

77.    Venture  Capital  Act  of  1994    57-77-1 

79.  Mississippi  Small  Town  Development  Act    57-79-1 

80.  Growth  and  Prosperity  Act    57-80-1 

81.  Mississippi  Science  and  Technology  Commission 

[Repealed]    57-81-1 

83.    Mississippi  Technology,  Inc.  Liaison  Committee  57-83-1 

85.    Mississippi  Rural  Impact  Act    57-85-1 

87.    Mississippi  Broadband  Technology  Development 

Act    57-87-1 

89.    Mississippi  Motion  Picture  Incentive  Act    57-89-1 

91.    Economic  Redevelopment  Act    57-91-1 

93.    Mississippi  Existing  Industry  Productivity  Loan 

Program    57-93-1 

95.    Mississippi  Job  Protection  Act    57-95-1 

97.  Mississippi  Delta  Revitahzation  Act  of  2006  ....  57-97-1 
99.    Mississippi  Major  Economic  Impact  Withholding 

Rebate  Incentive  Program    57-99-1 

100.  Existing  Industry  Withholding  Rebate  Incentive 

Program    57-100-1 

101.  Mississippi  Major  Economic  Impact  Authority 

Component  Construction  Material  Costs  Re- 
bate Program    57-101-1 

103.    Technology  Based  Business  Capital  Assistance 

Programs    57-103-1 

105.    Qualified  Equity  Investment  Tax  Credits  and 

Public  Entity  Financing  Arrangements   57-105-1 

107.    Mississippi  Workforce  Training  Projects    57-107-1 

111.  Mississippi  Small  Business  and  Existing  For- 
estry Industry  Enterprise  Participating  Loan 

Program   57-111-1 

113.    Business  Enterprise  Tax  Exemptions    57-113-1 

115.  Mississippi  Small  Business  Investment  Com- 
pany Act    57-115-1 

117.  Mississippi  Health  Care  Industry  Zone  Act  [Re- 
pealed effective  July  1,  2022]    57-117-1 

TITLE  59.   PORTS,  HARBORS,  LANDINGS  AND  WATERCRAFT 

Chapter      1.    Harbor  or  Port  Commissions;  Powers  of  Political 

Subdivision;  Pilotage   59-1-1 

3.    Ports  of  Entry   59-3-1 

5.    State  Ports  and  Harbors    59-5-1 
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TITLE  59.    PORTS,  HARBORS,  LANDINGS  AND 
WATERCRAFT  (Cont'd) 

Beginning 
Section 


6.  Compact  for  Development  of  Deep  Draft  Harbor 

and  Terminal    59-6-1 

7.  County  and  Municipal  Harbors   59-7-1 

9.    County     Port    Authority     or  Development 

Commission   59-9-1 

11.    County  Port  and  Harbor  Commission    59-11-1 

13.    Harbor  Improvements  by  Coast  Counties    59-13-1 

15.    Small  Craft  Harbors    59-15-1 

17.    State  Inland  Ports    59-17-1 

19.    Landings    59-19-1 

21.    Boats  and  Other  Vessels    59-21-1 

23.    Alcohol  Boating  Safety  Act    59-23-1 

25.    Certificates  of  Title  for  Boats  and  Other  Vessels  59-25-1 

TITLE  61.  AVIATION 

Chapter      1.    Transportation  Commission    61-1-1 

3.  Airport  Authorities   61-3-1 

4.  Mississippi  Wayport  Authority  Act   61-4-1 

5.  Acquisition,  Disposition  and  Support  of  Airport 

Facilities    61-5-1 

7.    Airport  Zoning    61-7-1 

9.    Incorporation  of  Airport  Into  Corporate  Bound- 
aries of  Municipality    61-9-1 

11.    Operation  of  Aircraft;  Certification  and  Licens- 
ing of  Pilots  and  Aircraft   61-11-1 

13.    Aircraft  for  Use  of  Governor,  State  Departments 

and  Agencies    61-13-1 

15.    Registration  of  Aircraft   61-15-1 

17.    Concealing  or  Misrepresenting  Aircraft  Identifi- 
cation Number;  Non-Conforming  Aircraft  Fuel 

Containers    61-17-1 

19.    Aviation  Hazards    61-19-1 

TITLE  63.    MOTOR  VEHICLES  AND  TRAFFIC  REGULATIONS 

Chapter      1.    Driver's  License    63-1-1 

2.  Mandatory  Use  of  Safety  Seat  Belts    63-2-1 

3.  Traffic  Regulations  and  Rules  of  the  Road   63-3-1 

5.    Size,  Weight  and  Load    63-5-1 

7.    Equipment  and  Identification   63-7-1 

9.    Traffic  Violations  Procedure    63-9-1 

10.    Nonresident  Traffic  Violator  Compact    63-10-1 
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TITLE  63.    MOTOR  VEHICLES  AND  TRAFFIC 
REGULATIONS  (Cont'd) 

Beginning 
Section 


11.  Implied  Consent  Law   63-11-1 

13.  Inspection  of  Motor  Vehicles    63-13-1 

15.  Motor  Vehicle  Safety  —  Responsibility   63-15-1 

16.  Public  Safety  Verification  and  Enforcement  Act 

[Repealed  effective  July  1,  2018]    63-16-1 

17.  Manufacture,  Sales  and  Distribution    63-17-1 

19.  Motor  Vehicle  Sales  Finance  Law    63-19-1 

21.  Motor  Vehicle  Titles    63-21-1 

23.  Abandoned  Motor  Vehicles    63-23-1 

25.  Motor  Vehicle  Chop  Shop,  Stolen  and  Altered 

Property  Act    63-25-1 

27.  Disclosure  of  Use  of  Nonoriginal  Replacement 

Parts    63-27-1 

29.  Mississippi  Vehicle  Protection  Product  Act    63-29-1 

31.  Operating  Off-Road  Vehicles    63-31-1 

TITLE  65.    HIGHWAYS,  BRIDGES  AND  FERRIES 

Chapter      1.  Transportation  Department    65-1-1 

2.  State  Transportation  Arbitration  Board    65-2-1 

3.  State  Highway  System    65-3-1 

4.  Economic  Development  Highway  Act    65-4-1 

5.  Controlled  Access  Facilities    65-5-1 

7.  Pubhc  Roads  and  Streets;  Private  Way    65-7-1 

9.  State  Aid  Roads  in  Counties    65-9-1 

10.  County  Major  Feeder  Road  System 

[Repealed]    65-10-1 

11.  County  Highway  Aid    65-11-1 

13.  Highway  and  Street  Revenue  Bond  Authority  65-13-1 

15.  County  Funds  for  Roads  and  Bridges    65-15-1 

17.  County  Road  Officials    65-17-1 

18.  Local  System  Road  Program    65-18-1 

19.  Separate  Road  Districts    65-19-1 

21.  Bridges;  General  Provisions    65-21-1 

23.  Bridges;  Boundary  and  Other  Waters    65-23-1 

25.  Mississippi  River  Bridges    65-25-1 

26.  Tennessee-Tombigbee  Waterway  Bridges    65-26-1 

27.  Ferries;  General  Provisions    65-27-1 

29.  Ferries  in  Certain  Counties    65-29-1 

31.  Hospitality  Stations  on  Highways    65-31-1 

33.  Sea  Walls    65-33-1 

37.  Local  System  Bridge  Replacement  and  Rehabili- 
tation Program    65-37-1 
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TITLE  65.    HIGHWAYS,  BRIDGES  AND  FERRIES  (Cont'd) 

Beginning 
Section 

39.    Gaming  Counties  Bond  Sinking  Fund   65-39-1 

41.    Mississippi  Scenic  Byways    65-41-1 

43.    Toll  Roads  and  Toll  Bridges    65-43-1 


TITLE  67.   ALCOHOLIC  BEVERAGES 

Chapter      1.    Local  Option  Alcoholic  Beverage  Control    67-1-1 

3.    Sale  of  Light  Wine,  Beer,  and  Other  Alcoholic 

Beverages    67-3-1 

5.    Native  Wines   67-5-1 

7.    Beer  Industry  Fair  Dealing  Act    67-7-1 

9.    Possession  or  Transportation  of  Alcoholic  Bever- 
ages, Light  Wine,  or  Beer    67-9-1 


TITLE  69.   AGRICULTURE,  HORTICULTURE,  AND  ANIMALS 


Chapter      1.    Agriculture  and  Commerce  Department;  Council 

on  Agriculture    69-1-1 

2.  Mississippi  Farm  Reform  Act    69-2-1 

3.  Agricultural  Seeds    69-3-1 

5.    Fairs;  Stock  Shows;  Improvement  of  Livestock  69-5-1 

7.  Markets  and  Marketing;  Domestic  Fish  Farming  69-7-1 

8.  Beef  Promotion  And  Research  Program   

9.  Soybean  Promotion  Board    69-9-1 

10.  Rice  Promotion  Board    69-10-1 

11.  Swine    69-11-1 

13.    Stock  Laws,  Estrays    69-13-1 

15.    Board  of  Animal  Health;  Livestock  and  Animal 

Diseases    69-15-1 

17.    Livestock  Biologies,  Drugs  and  Vaccines    69-17-1 

19.    Regulation  of  Professional  Services    69-19-1 

21.    Crop    Spraying    and    Licensing    of  Aerial 

Applicators   69-21-1 

23.  Mississippi  Pesticide  Law    69-23-1 

24.  Fertilizing  Materials  and  Additives    69-24-1 

25.  Plants,  Plant  and  Bee  Diseases    69-25-1 

26.  Pest  Control  Compact    69-26-1 

27.  Soil  Conservation    69-27-1 

28.  Protection  and  Conservation  of  Agricultural 

Lands    69-28-1 

29.  Livestock  Brands,  Theft  or  Loss  of  Livestock  and 

Protective  Associations    69-29-1 

31.    Regulation  of  Moisture-Measuring  Devices    69-31-1 

33.    Pecan  Harvesting    69-33-1 
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TITLE  69.   AGRICULTURE,  HORTICULTURE,  AND 
ANIMALS  (Cont'd) 

Beginning 
Section 


34.  Milk  Producers  Transportation  Cost  Assistance 

Loan  Program    69-34-1 

35.  Mississippi  Dairy  Promotion  Act    69-35-1 

36.  Southern  Dairy  Compact    69-36-1 

37.  Mississippi  Boll  Weevil  Management  Act   69-37-1 

39.    Agricultural  Liming  Materials    69-39-1 

41.  Mississippi  Agribusiness  Council  Act  of  1993  ...  69-41-1 

42.  Program  to  Encourage  Growth  in  Mississippi 

Agribusiness  Industry    69-42-1 

43.  Mississippi  Ratite  Council  and  Promotion  Board  69-43-1 

44.  Mississippi  Corn  Promotion  Board   69-44-1 

45.  Mississippi  Agricultural  Promotions  Program 

Act    69-45-1 

46.  Mississippi  Land,  Water  and  Timber  Resources 

Act    69-46-1 

47.  Organic  Certification  Program   69-47-1 

48.  Peanut  Promotion  Board    69-48-1 

49.  Field  Crop  Products    69-49-1 

51.    Ethanol,  Anhydrous  Alcohol  and  Wet  Alcohol  . . .  69-51-1 

53.    Agritourism  [Repealed  effective  July  1,  2014]  ..  69-53-1 

TITLE  71.    LABOR  AND  INDUSTRY 

Chapter      1.    Employer  and  Employee    71-1-1 

3.    Workers'  Compensation    71-3-1 

5.    Unemployment  Compensation    71-5-1 

7.    Drug  and  Alcohol  Testing  of  Employees   71-7-1 

9.    Medical  Savings  Account  Act   71-9-1 

11.    Employment  Protection  Act    71-11-1 

TITLE  73.   PROFESSIONS  AND  VOCATIONS 

Chapter      1.   Architects    73-1-1 

2.  Landscape  Architectural  Practice    73-2-1 

3.  Attorneys  at  Law   73-3-1 

4.  Auctioneers    73-4-1 

5.  Barbers    73-5-1 

6.  Chiropractors    73-6-1 

7.  Cosmetologists    73-7-1 

9.    Dentists    73-9-1 

10.  Dietitians    73-10-1 

11.  Practice    of   Funeral    Service    and  Funeral 

Directing    73-11-1 
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TITLE  73.    PROFESSIONS  AND  VOCATIONS  (Cont'd) 

Beginning 
Section 

13.  Engineers  and  Land  Surveyors    73-13-1 

14.  Hearing  Aid  Dealers    73-14-1 

15.  Nurses   73-15-1 

17.    Nursing  Home  Administrators   73-17-1 

19.    Optometry  and  Optometrists    73-19-1 

21.  Pharmacists    73-21-1 

22.  Orthotics  and  Prosthetics    73-22-1 

23.  Physical  Therapists    73-23-1 

24.  Mississippi  Occupational  Therapy  Practice  Act  73-24-1 

25.  Physicians    73-25-1 

26.  Physician  Assistants    73-26-1 

27.  Podiatrists    73-27-1 

29.  Polygraph  Examiners    73-29-1 

30.  Licensed  Professional  Counselors    73-30-1 

31.  Psychologists    73-31-1 

33.  Public  Accountants   73-33-1 

34.  Real  Estate  Appraisers    73-34-1 

35.  Real  Estate  Brokers    73-35-1 

36.  Registered  Foresters    73-36-1 

37.  Sanitarians    73-37-1 

38.  Speech  Pathologists  and  Audiologists    73-38-1 

39.  Veterinarians    73-39-1 

41.  Athlete  Agents  [Repealed]    73-41-1 

42.  Uniform  Athlete  Agents  Law   73-42-1 

43.  State  Board  of  Medical  Licensure    73-43-1 

45.    Information  to  Be  Included  in  Prescriptions    73-45-1 

47.  [Reserved]   

49.  Health  Care  Provider  Licensing  Boards    73-49-1 

50.  Licensing,  Certifying  or  Registering  Military- 

trained  Individuals  or  Spouses  to  Lawfully 

Practice  Occupation    73-50-1 

51.  Unlicensed  Practice  of  Profession    73-51-1 

52.  Licensure  Records   73-52-1 

53.  Licensing  and  Regulation  of  Social  Workers    73-53-1 

54.  Marriage  and  Family  Therapists    73-54-1 

55.  Mississippi  Athletic  Trainers  Licensure  Act    73-55-1 

57.    Mississippi  Respiratory  Care  Practice  Act   73-57-1 

59.  Residential  Builders  and  Remodelers    73-59-1 

60.  Home  Inspectors    73-60-1 

61.  Tattooing  and  Body  Piercing    73-61-1 

63.  Registered  Professional  Geologists  Practice  Act  73-63-1 

65.    Professional  Art  Therapists    73-65-1 

67.    Professional  Massage  Therapists   73-67-1 
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TITLE  73.    PROFESSIONS  AND  VOCATIONS  (Cont'd) 


Beginning 
Section 

69.  Mississippi  Residential  Electronic  Protection  Li- 
censing Act    73-69-1 

71.    Acupuncture  Practice  Act  [Repealed  effective 

July  1,  2013]    73-71-1 

73.    Mississippi  Certified  Interior  Designer  Act   73-73-1 

TITLE  75.   REGULATION  OF  TRADE,  COMMERCE  AND 

INVESTMENTS 

Chapter      1.    Uniform  Commercial  Code  —  Revised  Article  1. 

General  Provisions    75-1-101 

2.  Uniform  Commercial  Code  —  Sales    75-2-101 

2A.    Uniform  Commercial  Code  —  Leases   75-2A-101 

3.  Uniform    Commercial    Code    —  Negotiable 

Instruments    75-3-101 

4.  Uniform  Commercial  Code — Bank  Deposits  and 

Collections    75-4-101 

4A.    Uniform  Commercial  Code — Funds  Transfers  ..  75-4A-101 

5.  Uniform  Commercial  Code — Revised  Article  5. 

Letters  of  Credit    75-5-101 

6.  Uniform  Commercial  Code — Bulk  Transfers    75-6-101 

7.  Uniform  Commercial  Code — Documents  of  Title  75-7-101 

8.  Uniform  Commercial  Code — Revised  Article  8. 

Investment  Securities    75-8-101 

9.  Uniform         Commercial         Code — Secured 

Transactions    75-9-101 

10.  Uniform  Commercial  Code — Effective  Date  and 

Repealer   75-10-101 

11.  Uniform  Commercial  Code — Effective  Date  and 

Transition  Provisions:  1977  Amendments    75-11-101 

12.  Uniform  Electronic  Transactions  Act    75-12-1 

13.  Bills,  Notes  and  Other  Writings    75-13-1 

15.    Mississippi  Money  Transmitters  Act   75-15-1 

17.  Interest,  Finance  Charges,  and  Other  Charges  75-17-1 

18.  Revolving  Charge  Agreements;  Credit  Cards 

[Repealed]   ,   75-18-1 

19.  Seals    75-19-1 

21.    Trusts  and  Combines  in  Restraint  or  Hindrance 

of  Trade    75-21-1 

23.  Fair  Trade  Laws    75-23-1 

24.  Regulation  of  Business  for  Consumer  Protection  75-24-1 

25.  Registration  of  Trademarks  and  Labels    75-25-1 

26.  Mississippi  Uniform  Trade  Secrets  Act   75-26-1 
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TITLE  75.    REGULATION  OF  TRADE,  COMMERCE  AND 
INVESTMENTS  (Cont'd) 


Beginning 
Section 

27.    Weights  and  Measures    75-27-1 

29.    Sale  and  Inspection  of  Food  and  Drugs    75-29-1 

31.    Milk  and  Milk  Products    75-31-1 

33.    Meat,  Meat-Food  and  Poultry  Regulation  and 

Inspection    75-33-1 

35.    Meat  Inspection    75-35-1 

37.    Operation    of   Frozen    Food    Locker  Plants 

[Repealed]    75-37-1 

39.  Sale  of  Baby  Chicks    75-39-1 

40.  Importation  and  Sale  of  Animals  or  Birds    75-40-1 

41.  Gins    75-41-1 

43.  Farm  Warehouses    75-43-1 

44.  Grain  Warehouses    75-44-1 

45.  Commercial  Feeds  and  Grains    75-45-1 

47.    Commercial  Fertilizers    75-47-1 

49.    Factory-Built  Homes    75-49-1 

51.    Water  Heaters    75-51-1 

53.    Paints,  Varnishes  and  Similar  Materials    75-53-1 

55.  Gasoline  and  Petroleum  Products    75-55-1 

56.  Antifreeze  and  Summer  Coolants    75-56-1 

57.  Liquefied  Petroleum  Gases    75-57-1 

58.  Mississippi  Natural  Gas  Marketing  Act    75-58-1 

59.  Correspondence  Courses    75-59-1 

60.  Proprietary  Schools  and  Colleges    75-60-1 

61.  Manufacture  and  Sale  of  Jewelry  and  Optical 

Equipment    75-61-1 

63.    Sales  of  Cemetery  Merchandise  and  Funeral 

Services    75-63-1 

65.  Going  Out  of  Business  Sales;  Unsolicited  Goods  75-65-1 

66.  Home  Solicitation  Sales    75-66-1 

67.  Loans    75-67-1 

69.    Farm  Loan  Bonds    75-69-1 

71.  Mississippi  Securities  Act  of  2009    75-71-101 

72.  Business  Takeovers    75-72-1 

73.  Hotels  and  Innkeepers    75-73-1 

74.  Youth  Camps    75-74-1 

75.  Amusements,  Exhibitions  and  Athletic  Events  75-75-1 

76.  Mississippi  Gaming  Control  Act    75-76-1 

77.  Repurchase  of  Inventories  From  Retailers  Upon 

Termination  of  Contract    75-77-1 

79.    Pulpwood  Scaling  and  Practices    75-79-1 

81.    Dance  Studio  Lessons    75-81-101 
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TITLE  75.    REGULATION  OF  TRADE,  COMMERCE  AND 
INVESTMENTS  (Cont'd) 

Beginning 
Section 


83.    Health  Spas    75-83-1 

85.    Transient  Vendor    75-85-1 

87.    Contracts  Between  Out-of-State  Principals  and 

Commissioned  Sales  Representatives    75-87-1 

89.    Mississippi  Commodities  Enforcement  Act    75-89-1 

91.    Truth  in  Music  Advertising   75-91-1 

93.    Fictitious  Business  Name  Registration  Act   75-93-1 

95.    Business  of  Purchasing  Precious  Items  for 

Resale    75-95-1 

TITLE  77.    PUBLIC  UTILITIES  AND  CARRIERS 

Chapter      1.    Pubhc  Service  Commission    77-1-1 

2.  Pubhc  Utilities  Staff   77-2-1 

3.  Regulation  of  Public  Utilities    77-3-1 

5.  Electric  Power    77-5-1 

6.  Municipal  Gas  Authority  of  Mississippi  Law  ....  77-6-1 

7.  Motor  Carriers    77-7-1 

9.    Railroads  and  Other  Common  Carriers    77-9-1 

11.    Gas  Pipelines  and  Distribution  Systems    77-11-1 

13.    Regulation  of  Excavations  Near  Underground 

Utility  Facilities    77-13-1 

15.    Local  Natural  Gas  Districts    77-15-1 


TITLE  79.    CORPORATIONS,  ASSOCIATIONS,  AND 
PARTNERSHIPS 

Chapter      1.    General  Provisions  Relative  to  Corporations   79-1-1 


3.  Business  Corporations  [Repealed]    79-3-1 

4.  Mississippi  Business  Corporation  Act    79-4-1.01 

5.  Business  Development  Corporations  [Repealed]  79-5-1 

6.  Foreign  Limited  Liability  Companies  [Repealed]  79-6-1 

7.  Small  Business  Investment  Companies    79-7-1 

9.    Professional  Corporations  [Repealed]    79-9-1 

10.  Mississippi  Professional  Corporation  Act    79-10-1 

11.  Nonprofit,  Nonshare  Corporations  and  Religious 

Societies    79-11-1 

12.  Partnerships  [Repealed]    79-12-1 

13.  Uniform  Partnership  Act  (1997)    79-13-101 

14.  Mississippi  Limited  Partnership  Act    79-14-101 

15.  Investment  Trusts    79-15-1 

16.  Mississippi  Registration  of  Foreign  Business 

Trusts  Act    79-16-1 


xliv 


General  Outline 


TITLE  79.    CORPORATIONS,  ASSOCIATIONS,  AND 
PARTNERSHIPS  (Cont'd) 

Beginning 
Section 

17.  Agricultural  Associations;  Conversion  to  Corpo- 
rate Form    79-17-1 

19.    Agricultural  Cooperative  Marketing 

Associations    79-19-1 

21.  Aquatic  Products  Marketing  Association    79-21-1 

22.  Mississippi  Aquaculture  Act  of  1988    79-22-1 

23.  Commercial  and  Proprietary  Information    79-23-1 

25.    Mississippi  Shareholder  Protection  Act    79-25-1 

27.    Mississippi  Control  Share  Act    79-27-1 

29.    Revised  Mississippi  Limited  Liability  Company 

Act    79-29-101 

31.  Mississippi  Registration  of  Foreign  Limited  Li- 
ability Partnerships  Act  [Repealed]    79-31-1 

33.    Corporate  Successor  Asbestos-Related  Liability 

in  Connection  with  Mergers  or  Consolidations  79-33-1 

35.    The  Mississippi  Registered  Agents  Act    79-35-1 

TITLE  81.    BANKS  AND  FINANCIAL  INSTITUTIONS 

Chapter      1.    Department  of  Banking  and  Consumer  Finance  81-1-1 

3.    Incorporation  and  Organization  of  Banks    81-3-1 

5.    General   Provisions   Relating  to   Banks  and 

Banking    81-5-1 

7.  Branch  Banks   81-7-1 

8.  Regional  Banking  Institutions    81-8-1 

9.  Insolvent  Banks    81-9-1 

11.  Savings  and  Loan  Associations  [Repealed]    81-11-1 

12.  Savings  Associations  Law    81-12-1 

13.  Credit  Unions    81-13-1 

14.  Savings  Bank  Law    81-14-1 

15.  Mississippi  Rural  Credit  Law    81-15-1 

17.  Farmers'  Credit  Associations    81-17-1 

18.  Mississippi  S.A.F.E.  Mortgage  Act    81-18-1 

19.  Consumer  Loan  Broker  Act    81-19-1 

20.  Consumer  Complaints  and  Disputes  Against 

Mortgage  Companies    81-20-1 

21.  Insurance  Premium  Finance  Companies    81-21-1 

22.  Mississippi  Debt  Management  Services  Act 

[Repealed  effective  July  1,  2013]    81-22-1 

23.  Interstate  Bank  Branching   81-23-1 

25.    The  Mississippi  International  Banking  Act    81-25-1 

27.    Multistate,  State  and  Limited  Liability  Trust 

Institutions    81-27-1.001 
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TITLE  81.    BANKS  AND  FINANCIAL  INSTITUTIONS  (Cont'd) 

Beginning 
Section 


29.    Lender  Trade  Name  and  Trademark  Use   81-29-1 

TITLE  83.  INSURANCE 

Chapter      1.    Department  of  Insurance    83-1-1 

2.  Competitive  Rating  for  Property  and  Casualty 

Insurance    83-2-1 

3.  Commissioner  of  Insurance,  Rating  Bureau  and 

Rates   83-3-1 

5.  General  Provisions  Relative  to  Insurance  and 

Insurance  Companies    83-5-1 

6.  Registration  and  Examination  of  Insurers    83-6-1 

7.  Life  Insurance    83-7-1 

9.    Accident,  Health  and  Medicare  Supplement 

Insurance    83-9-1 

11.    Automobile  Insurance    83-11-1 

13.  Fire  Insurance    83-13-1 

14.  Homeowners'  and  Farmowners'  Insurance 

[Repealed]    83-14-1 

15.  Title  Insurance    83-15-1 

17.  Insurance  Agents,  Solicitors,  or  Adjusters    83-17-1 

18.  Insurance  Administrators  and  Managing  Gen- 

eral Agents    83-18-1 

19.  Domestic  Companies    83-19-1 

20.  Domicile  Change  for  Domestic  and  Foreign 

Insurers    83-20-1 

21.  Foreign  Companies    83-21-1 

23.  Insolvent    Insurance    Companies;  Insurance 

Guaranty  Association    83-23-1 

24.  Insurers  Rehabilitation  and  Liquidation  Act  ... .  83-24-1 

25.  Co-operative  Insurance    83-25-1 

27.    Surety  Companies    83-27-1 

29.  Fraternal  Societies    83-29-1 

30.  Larger  Fraternal  Benefit  Societies    83-30-1 

31.  Mutual  Companies    83-31-1 

33.  Reciprocal  Insurance    83-33-1 

34.  Windstorm  Underwriting  Association    83-34-1 

35.  Underwriting  Association 

[Repealed]    83-35-1 

36.  Joint  Underwriting  Association  for  Medical  Mal- 

practice Insurance    83-36-1 

37.  Burial  Associations    83-37-1 

38.  Mississippi  Residential  Property  Insurance  Un- 

derwriting Association  Law    83-38-1 
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TITLE  83.    INSURANCE  (Cont'd) 

Beginning 
Section 

39.    Bail  Bonds  and  Bondsmen    83-39-1 

41.    Hospital  and  Medical  Service  Associations  and 

Contracts   83-41-1 

43.    Nonprofit  Dental  Service  Corporations   83-43-1 

45.    Nonprofit,  Community  Service  Blood  Supply 

Plans    83-45-1 

47.  Nonprofit      Medical      Liability  Insurance 

Corporations   83-47-1 

48.  Medical  Malpractice  Insurance  Availability  Act  83-48-1 

49.  Legal  Expense  Insurance    83-49-1 

51.    Dental  Care  Benefits    83-51-1 

53.  Credit  Life  and  Credit  Disability  Insurance    83-53-1 

54.  Mississippi  Creditor-Placed  Insurance  Act    83-54-1 

55.  Risk  Retention  Act    83-55-1 

57.  Home  Warranties  [Repealed]   83-57-1 

58.  New  Home  Warranty  Act    83-58-1 

59.  Business  Transacted  With  Producer  Controlled 

Insurer  Act    83-59-1 

61.  Voluntary  Basic  Health  Insurance  Coverage  Law  83-61-1 

62.  Health  Savings  Accounts    83-62-1 

63.  Small  Employer  Health  Benefit  Plans    83-63-1 

64.  Health  Discount  Plans    83-64-1 

65.  Regulation  of  Vehicle  Service  Contracts    83-65-101 

67.    Utilization  of  Modern  Systems  for  Holding  and 

Transferring    Securities    Without  Physical 

Delivery    83-67-1 

69.    Interstate     Insurance     Product  Regulation 

Compact    83-69-1 

71.  Unfair  Discrimination  Against  Subjects  of  Abuse 
in    Health,    Life,    and    Disability  Income 

Insurance    83-71-1 

73.    Portable  Electronics  Insurance    83-73-1 

75.    Homeowners  Insurance  Discount  for  Hurricane 

or  Windstorm  Damage  Mitigation    83-75-1 

TITLE  85.    DEBTOR-CREDITOR  RELATIONSHIP 

Chapter      1.    Assignment  for  Benefit  of  Creditors    85-1-1 

3.    Exempt  Property    85-3-1 

5.    Joint  and  Several  Debtors    85-5-1 

7.  Liens    85-7-1 

8.  Uniform  Federal  Lien  Registration  Act    85-8-1 

9.  Debt  Adjusting  or  Credit  Arranging  [Repealed].  85-9-1 
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TITLE  87.    CONTRACTS  AND  CONTRACTUAL  RELATIONS 


Beginning 
Section 

Chapter      1.  Gambling  and  Future  Contracts    87-1-1 

3.  Power  and  Letters  of  Attorney   87-3-1 

5.  Principal  and  Surety    87-5-1 

7.  Improvements  to  Real  Property    87-7-1 

9.  General  Provisions    87-9-1 

TITLE  89.   REAL  AND  PERSONAL  PROPERTY 

Chapter      1.  Land  and  Conveyances   89-1-1 

2.  Liability  of  Recreational  Landowners    89-2-1 

3.  Acknowledgments   89-3-1 

5.  Recording  of  Instruments    89-5-1 

6.  Mississippi  Plane  Coordinate  System    89-6-1 

7.  Landlord  and  Tenant    89-7-1 

8.  Residential  Landlord  and  Tenant  Act    89-8-1 

9.  Condominiums    89-9-1 

11.  Escheats    89-11-1 

12.  Uniform  Disposition  of  Unclaimed  Property  Act  89-12-1 

13.  Party  Fences    89-13-1 

15.  Party  Walls    89-15-1 

17.  Salvage   89-17-1 

19.  Mississippi  Conservation  Easements    89-19-1 

21.  Uniform  Disclaimer  of  Property  Interests  Act  ..  89-21-1 

23.  Mississippi  Uniform  Environmental  Covenants 

Act    89-23-1 

TITLE  91.   TRUSTS  AND  ESTATES 

Chapter      1.  Descent  and  Distribution    91-1-1 

3.  Uniform  Simultaneous  Death  Law    91-3-1 

5.  Wills  and  Testaments    91-5-1 

7.  Executors  and  Administrators    91-7-1 

9.  Trusts  and  Trustees    91-9-1 

11.  Fiduciary  Security  Transfers    91-11-1 

13.  Fiduciary  Investments    91-13-1 

15.  Release  of  Powers  of  Appointment    91-15-1 

17.  Uniform  Principal  and  Income  Law[Repealed]  91-17-1 

17.  Mississippi  Principal  and  Income  Act  of  2013  . .  91-17-101 

19.  Gifts  to  Minors  [Repealed!    91-19-1 

20.  Transfers  to  Minors    91-20-1 

21.  Uniform  Transfer-on-Death  Security  Registra- 

tion Act    91-21-1 
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TITLE  93.    DOMESTIC  RELATIONS 

Beginning 
Section 

Chapter      1.    Marriage    93-1-1 

3.    Husband  and  Wife    93-3-1 

5.    Divorce  and  Alimony    93-5-1 

7.    Annulment  of  Marriage    93-7-1 

9.    Bastardy    93-9-1 

11.  Enforcement  of  Support  of  Dependents    93-11-1 

12.  Enforcement  of  Child  Support  Orders  from  For- 

eign Jurisdictions   93-12-1 

13.  Guardians  and  Conservators    93-13-1 

15.  Termination  of  Rights  of  Unfit  Parents    93-15-1 

16.  Grandparents'  Visitation  Rights    93-16-1 

17.  Adoption,  Change  of  Name,  and  Legitimation  of 

Children    93-17-1 

19.    Removal  of  Disability  of  Minority    93-19-1 

21.  Protection  from  Domestic  Abuse    93-21-1 

22.  Uniform  Interstate  Enforcement  of  Domestic 

Violence  Protection  Orders    93-22-1 

23.  Uniform    Child    Custody    Jurisdiction  Act 

[Repealed]    93-23-1 

25.    Uniform  Interstate  Family  Support  Act   93-25-1 

27.    Uniform  Child  Custody  Jurisdiction  and  En- 
forcement Act    93-27-101 

29.    Uniform  Child  Abduction  Prevention  Act    93-29-1 

TITLE  95.  TORTS 

Chapter      1.    Libel  and  Slander    95-1-1 

3.    Nuisances   95-3-1 

5.    Trespass    95-5-1 

7.    Liability  Exemption  for  Donors  of  Food    95-7-1 

9.    Liability  Exemption  for  Volunteers  and  Sports 

Officials   95-9-1 

11.    Liability  Exemption  for  Equine  and  Livestock 

Activities    95-11-1 

13.    Liability  Exemption  for  Noise  Pollution  by  Sport- 
shooting  Ranges    95-13-1 

TITLE  97.  CRIMES 

Chapter      1.    Conspiracy,  Accessories  and  Attempts    97-1-1 

3.    Crimes  Against  the  Person    97-3-1 

5.    Offenses  Affecting  Children    97-5-1 
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TITLE  97.    CRIMES  (Cont'd) 

Beginning 
Section 

7.    Crimes  Against  Sovereignty  or  Administration  of 


Government    97-7-1 

9.  Offenses  Affecting  Administration  of  Justice  ....  97-9-1 

11.    Offenses  Involving  Public  Officials    97-11-1 

13.    Election  Crimes    97-13-1 

15.  Offenses    Affecting    Highways,    Ferries  and 

Waterways    97-15-1 

17.    Crimes  Against  Property    97-17-1 

19.    False  Pretenses  and  Cheats    97-19-1 

21.    Forgery  and  Counterfeiting    97-21-1 

23.  Offenses    Affecting    Trade,     Business  and 

Professions    97-23-1 

25.  Offenses  Affecting  Railroads,  Public  Utilities  and 

Carriers    97-25-1 

27.    Crimes  Affecting  Pubhc  Health   97-27-1 

29.    Crimes  Against  Public  Morals  and  Decency   97-29-1 

31.  Intoxicating  Beverage  Offenses    97-31-1 

32.  Tobacco  Offenses    97-32-1 

33.  Gambhng  and  Lotteries    97-33-1 

35.    Crimes  Against  Public  Peace  and  Safety    97-35-1 

37.    Weapons  and  Explosives    97-37-1 

39.    Dueling    97-39-1 

41.    Cruelty  to  Animals    97-41-1 

43.  Racketeer  Influenced  and  Corrupt  Organization 

Act  (RICO)    97-43-1 

44.  Mississippi  Streetgang  Act    97-44-1 

45.  Computer  Crimes  and  Identity  Theft   97-45-1 

TITLE  99.    CRIMINAL  PROCEDURE 

Chapter      1.  General  Provisions;  Time  Limitations;  Costs  ...  99-1-1 

3.    Arrests    99-3-1 

5.    Bail    99-5-1 

7.    Indictment   99-7-1 

9.    Process    99-9-1 

11.    Jurisdiction  and  Venue    99-11-1 

13.    Insanity  Proceedings    99-13-1 

15.    Pretrial  Proceedings    99-15-1 

17.  Trial    99-17-1 

18.  Office  of  State  Public  Defender    99-18-1 

19.  Judgment,  Sentence,  and  Execution    99-19-1 

20.  Community  Service  Restitution    99-20-1 

21.  Fugitives  From  Other  States    99-21-1 
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TITLE  99.    CRIMINAL  PROCEDURE  (Cont'd) 

Beginning 
Section 

23.    Peace  Bonds    99-23-1 

25.    Forms    99-25-1 

27.    Proceedings  for  Intoxicating  Beverage  Offenses  99-27-1 

29.    Vagrancy  Proceedings    99-29-1 

31.    Obscene  Publications  Proceedings  [Repealed]  ..  99-31-1 

33.    Prosecutions  Before  Justice  Court  Judges    99-33-1 

35.  Appeals    99-35-1 

36.  Victim  Assistance  Coordinator    99-36-1 

37.  Restitution  to  Victims  of  Crimes    99-37-1 

38.  Crime  Victim's  Escrow  Account  Act    99-38-1 

39.  Post-Conviction  Proceedings    99-39-1 

40.  Indigent  Appeals  Division    99-40-1 

41.  Mississippi  Crime  Victims' Compensation  Act  ..  99-41-1 

43.    Mississippi  Crime  Victims'  Bill  of  Rights    99-43-1 

45.    Statewide  Automated  Victim  Information  and 

Notification  System    99-45-1 

47.    Victim  of  Domestic  Violence,  Sexual  Assault  or 

Stalking  Address  Confidentiality  Program   99-47-1 

49.    Preservation   and  Accessibility   of  Biological 

Evidence    99-49-1 
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ANNOTATED 
VOLUME  ELEVEN 


TITLE  41 
PUBLIC  HEALTH 


Chapter  1.       Mississippi  Department  of  Public  Health  [Repealed] 

Chapters.       State  Board  of  Health;  Local  Health  Boards  and  Officers  ....  41-3-1 

Chapter  4.       Department  of  Mental  Health    41-4-1 

Chapter  5.       Governing  Authorities  for  State  Hospitals  and  Institutions  . .  41-5-1 

Chapter  7.       Hospital  and  Health  Care  Commissions   41-7-1 

Chapter  9.       Regulation  of  Hospitals;  Hospital  Records    41-9-1 

Chapter  10.     Medical  Records    41-10-1 

Chapter  11.     State  Charity  Hospitals;  Mississippi  Children's  Rehabilitation 

Center    41-11-1 

Chapter  13.     Community  Hospitals    41-13-1 

Chapter  15.     Department  for  the  Prevention  of  Insanity  [Repealed] 

Chapter  17.     State  Mental  Institutions    41-17-1 

Chapter  19.     Facilities  and  Services  for  Individuals  with  an  Intellectual 

Disability  or  Mental  Illness    41-19-1 

Chapter  21.     Individuals  with  Mental  Illness  or  an  Intellectual  Disability  41-21-1 

Chapter  22.     Hemophilia    41-22-1 

Chapter  23.     Contagious  and  Infectious  Diseases;  Quarantine    41-23-1 

Chapter  24.     Sickle  Cell  Testing  Program    41-24-1 

Chapter  25.     Disinfection  and  Sanitation  of  Buildings  and  Premises    41-25-1 

Chapter  26.     Mississippi  Safe  Drinking  Water  Act  of  1997    41-26-1 

Chapter  27.     Mosquito  Control   41-27-1 

Chapter  28.     Diabetes    41-28-1 

Chapter  29.     Poisons,  Drugs  and  Other  Controlled  Substances    41-29-1 

Chapter  30.     Alcoholism   and  Alcohol  Abuse   Prevention,   Control  and 

Treatment    41-30-1 

Chapter  31.     Commitment  of  Alcoholics  and  Drug  Addicts  for  Treatment  41-31-1 
Chapter  32.     Commitment  of  Alcoholics  and  Drug  Addicts  to  Private  Treat- 
ment Facilities    41-32-1 

Chapter  33.     Tuberculosis     and     Respiratory     Diseases;  Tuberculosis 

Sanatorium    41-33-1 

Chapter  34.     Health  Care  Practice  Requirements  Pertaining  to  Transmis- 
sion of  Hepatitis  B  and  HIV   41-34-1 

Chapter  35.     Eye  Inflammation  of  Young   41-35-1 

Chapter  36.     Determination  of  Death    41-36-1 

Chapter  37.     Autopsies    41-37-1 

Chapter  39.     Disposition  of  Human  Bodies  or  Parts    41-39-1 
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Chapter  41,  Surgical  or  Medical  Procedures;  Consents    41-41-1 

Chapter  42.  Family  Planning    41-42-1 

Chapter  43.  Cemeteries  and  Burial  Grounds    41-43-1 

Chapter  45.  Sexual  Sterilization  [Repealed] 

Chapter  47.  Transportation  and  Possession  of  Parakeets  and  Other  Birds 
[Repealed] 

Chapter  49.  Regulation  of  Hotels  and  Innkeepers    41-49-1 

Chapter  51.  Animal  and  Poultry  By-Products  Disposal  or  Rendering  Plants  41-51-1 

Chapter  53.  Rabies  Control  in  Dogs  and  Cats    41-53-1 

Chapter  55.  Public  Ambulance  Service    41-55-1 

Chapter  57.  Vital  Statistics   41-57-1 

Chapter  58.  IMedical  Radiation  Technology    41-58-1 

Chapter  59.  Emergency  ]VIedical  Services    41-59-1 

Chapter  60.  Emergency  IMedical  Technicians  —  Paramedics  —  Use  of 

Automated  External  Defibrillator    41-60-1 

Chapter  61.  State  IMedical  Examiner    41-61-1 

Chapter  63.  Evaluation  and  Review  of  Professional  Health  Services 

Providers    41-63-1 

Chapter  65.  [Reserved]   

Chapter  67.  IMississippi  Individual  On-Site  Wastewater  Disposal  System 

Law    41-67-1 

Chapter  69.  [Reserved]   

Chapter  71.  Home  Health  Agencies    41-71-1 

Chapter  73.  Hospital  Equipment  and  Facilities  Authority  Act    41-73-1 

Chapter  75.  Ambulatory  Surgical  Facilities   41-75-1 

Chapter  77.  Licensing  of  Birthing  Centers    41-77-1 

Chapter  79.  Health  Problems  of  School  Children    41-79-1 

Chapter  81.  Perinatal  Health  Care   41-81-1 

Chapter  83.  Utilization  Review  of  Availability  of  Hospital  Resources  and 

IMedical  Services    41-83-1 

Chapter  85.  IMississippi  Hospice  Law  of  1995    41-85-1 

Chapter  86.  IMississippi  Children's  Health  Care  Insurance  Program  Act  41-86-1 

Chapter  87.  Early  Intervention  Act  for  Infants  and  Toddlers    41-87-1 

Chapter  88.  IMississippi  Child  Immunization  Act  of  1994    41-88-1 

Chapter  89.  Infant  IMortality  Task  Force    41-89-1 

Chapter  90.  Hearing  Impairment  of  Infants  and  Toddlers   41-90-1 

Chapter  91.  Central  Cancer  Registry    41-91-1 

Chapter  93.  Osteoporosis  Prevention  and  Treatment  Education  Act    41-93-1 

Chapter  95.  IMississippi  Health  Policy  Act  of  1994    41-95-1 

Chapter  97.  State  Employee  Wellness  and  Physical  Fitness  Programs    41-97-1 

Chapter  99.  Qualified  Health  Center  Grant  Program    41-99-1 

Chapter  101.  IMississippi  Council  on  Obesity  Prevention  and  IManagement  41-101-1 

Chapter  103.  Task  Force  on  Heart  Disease  and  Stroke  Prevention   41-103-1 

Chapter  105.  Healthcare  Coordinating  Council    41-105-1 

Chapter  107.  Health  Care  Rights  of  Conscience    41-107-1 

Chapter  109.  Leonard  IMorris  Chronic  Kidney  Disease  Leadership  Task 

Force    41-109-1 

Chapter  111.  Child  Death  Review  Panel   41-111-1 

Chapter  113.  Tobacco  Education,  Prevention  and  Cessation  Program   41-113-1 

Chapter  114.  Restrictions  on  Tobacco  Use  in  Public  Facilities    41-114-1 

Chapter  115.  Tanning  Facilities    41-115-1 

Chapter  117.  Nurse-Family  Partnership  Pilot  Program    41-117-1 

Chapter  119.  Health  Information  Technology  Act    41-119-1 

Chapter  121.  Requirements  for  Advertisements  for  Health  Care  Services  41-121-1 

Chapter  123.  Office  of  IMississippi  Physician  Workforce    41-123-1 
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Chapter  125.   Prescribed  Pediatric  Extended  Care  Centers  (PPEC)    41-125-1 

Chapter  127.   Telemedicine  Services    41-127-1 

CHAPTER  1 

Mississippi  Department  of  Public  Health 
[Repealed] 

§§  41-1-1  through  41-1-17.  Repealed. 

Repealed  by  Laws  1982,  ch.  494,  §  16,  eff  from  and  after  July  1,  1982. 

[Codes,  1906,  §§  1640-1647;  Hemingway's  1917,  §§  4818-4824;  1930, 
§§  4860-4867;  1942,  §§  7016-7023.5;  Laws,  1897,  ch.  15;  Laws,  1970,  ch.  363, 
§  4] 

Editor's  Note  —  Former  §§  41-1-1  through  41-1-17  created  the  Mississippi  Depart- 
ment of  Public  Health. 
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CHAPTER  3 


State  Board  of  Health;  Local  Health  Boards  and  Officers 


In  General    41-3-1 

Medical  Services  for  Uninsured    41-3-101 

IN  GENERAL 

Sec. 

41-3-1.  Repealed. 

41-3-1.1.  Reconstitution  of  State  Board  of  Health;  qualifications,  appointment, 

and  terms  of  members;  statement  of  economic  interest;  recusal  from 
participation  in  certain  matters  [Repealed  effective  June  30,  2014]. 

41-3-3.  Oath  of  members  [Repealed  effective  June  30,  2014]. 

41-3-4.  Chairman  and  vice-chairman;  meetings;  automatic  termination  of  mem- 

bers' terms  of  office  for  nonattendance;  compensation  [Repealed  effective 
June  30,  2014]. 

41-3-5.  Repealed. 

41-3-5.1.  Executive  officer;  qualifications;  term  of  office;  removal  [Repealed  effec- 

tive June  30,  2014]. 

41-3-6.  State  Board  of  Health  to  review  existing  legislation  pertaining  to  public 

health  and  to  submit  new  legislation  [Repealed  effective  June  30,  2014]. 
41-3-7.  Repealed. 
41-3-9  through  41-3-13.  Repealed. 

41-3-13.  Findings;  WISEWOIMAN  and  WISEIMAN  pilot  programs  established  to 

reduce  the  incidences  of  certain  chronic  diseases  among  IVIississippians 
through  education,  prevention  and  early  screening  and  detection. 

41-3-15.  General  powers,  duties  and  authority  of  State  Board  of  Health;  certain 

specific  powers  of  State  Department  of  Health;  general  powers  and 
duties  of  executive  director;  establishment  of  office  of  rural  health 
[Repealed  effective  June  30,  2014]. 

41-3-16.  Local  governments  and  rural  water  systems  improvements  revolving 

loan  and  grant  program  [Repealed  effective  June  30,  2014]. 

41-3-17.  Power  to  make  and  publish  rules  and  regulations  [Repealed  effective 

June  30,  2014]. 

41-3-18.  Assessment  of  fees  [Repealed  effective  June  30,  2014]. 

41-3-19.  Report  to  the  Governor  [Repealed  effective  June  30,  2014]. 

41-3-20.  Repeal  of  Sections  41-3-1.1  through  41-3-19. 

41-3-21.  IMississippi  Public  Health  Laboratory  created;  powers  and  duties. 

41-3-22.  IVIississippi  State  Public  Health  Laboratory  named  the  Dr.  RE.  "Ed" 

Thompson,  Jr.,  IMississippi  State  Public  Health  Laboratory. 
41-3-23.  IMississippi  Public  Health  Laboratory  Fund  established;  use  of  other 

funds  to  support  Mississippi  Public  Health  Laboratory  authorized. 
41-3-25  through  41-3-29.  Repealed 
41-3-30.  Repealed. 
41-3-31  through  41-3-35.  Repealed. 
41-3-37.  Appointment  of  county  health  officer. 

41-3-39.  Repealed. 
41-3-41.  Duties  of  county  health  officer. 

41-3-43.  County  department  of  health;  director. 

41-3-45.  Term  of  office  of  director;  removal. 

41-3-47.  Repealed. 
41-3-49.  Powers  and  duties  of  director. 
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41-3-51.  Records  and  reports  of  director. 

41-3-53.  Maintenance  of  county  department  of  health. 

41-3-55.  Repealed. 

41-3-57.  Municipal  regulation  of  health. 

41-3-59.  Violation  of  health  rules. 

41-3-61.  Legislative  findings  about  patient-centered  medical  homes;  State  Board 

of  Health  to  adopt  guidelines  applicable  to  physician  practices,  nurse 
practitioner  practices  and  physician  assistant  practices  that  incorporate 
principles  of  patient-centered  medical  home. 

41-3-63.  "Mary  D.  Osborne  Building"  renamed  the  "Dr.  Alton  B.  Cobb  —  Mary  D. 

Osborne  State  Public  Health  Building." 


§  41-3-1.  Repealed. 

Repealed  by  Laws,  2007,  ch.  514,  §  1,  eff  March  30,  2007. 

§  41-3-1.  [Codes,  1892,  §  2267;  1906,  §  2482;  Hemingway's  1917,  §  4831; 
1930,  §  4868;  1942,  §  7024;  Laws,  1926,  ch.  310;  Laws,  1960,  ch.  351,  §  1; 
Laws,  1966,  ch.  456,  §  1;  Laws,  1972,  ch.  336,  §  1;  Laws,  1977,  ch.  377;  Laws, 
1980,  ch.  465,  §  1;  reenacted  without  change.  Laws,  1982,  ch.  494,  §  1; 
reenacted.  Laws,  1990,  ch.  568,  §  1;  reenacted  without  change.  Laws,  1994,  ch. 
462,  §  1;  reenacted.  Laws,  1995,  ch.  363,  §  1;  reenacted  without  change.  Laws, 
2001,  ch.  420,  §  1;  Laws,  2003,  ch.  542,  §  1,  eff  from  and  after  July  1,  2003.] 

Editor's  Note  —  Former  §  41-3-1  provided  for  the  organization  of  the  State  Board 
of  Health.  For  reconstitution  of  the  State  Board  of  Health,  see  §  41-3-1.1. 


RESEARCH  REFERENCES 


Am  Jur.  39  Am.  Jur.  2d,  Health  §§  1  et  Foley  and  Lardner,  Health  Care  Law 
seq.  Sourcebook:  A  Compendium  of  Federal 

CJS.  39A  C.J.S.,  Health  and  Environ-  Laws,  Regulatory  and  Documents  Relat- 
ment  §§  9  et  seq.  ing  to  Health  Care  (Matthew  Bender). 

Practice  References.  Health  Care  Ad- 
ministration Library  (CD-ROM)  (Mat- 
thew Bender). 

§  41-3-1.1.  Reconstitution  of  State  Board  of  Health;  qualifica- 
tions, appointment,  and  terms  of  members;  statement  of 
economic  interest;  recusal  from  participation  in  certain 
matters  [Repealed  effective  June  30,  2014]. 

(1)  The  State  Board  of  Health  is  continued  and  reconstituted  as  follows: 
There  is  created  the  State  Board  of  Health  which,  from  and  after  March 
30,  2007,  shall  consist  of  eleven  (11)  members  appointed  with  the  advice  and 
consent  of  the  Senate,  as  follows: 

(a)  Five  (5)  members  of  the  board  shall  be  currently  licensed  physicians 
of  good  professional  standing  who  have  had  at  least  seven  (7)  years' 
experience  in  the  practice  of  medicine  in  this  state.  Three  (3)  members  shall 
be  appointed  by  the  Governor,  one  (1)  member  shall  be  appointed  by  the 
Lieutenant  Governor,  and  one  (1)  member  shall  be  appointed  by  the  Attorney 
General,  in  the  manner  provided  in  paragraph  (d)  of  this  subsection  (1). 
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(b)  Six  (6)  members  of  the  board  shall  be  individuals  who  have  a 
background  in  public  health  or  an  interest  in  public  health  who  are  not 
currently  or  formerly  licensed  physicians.  Four  (4)  of  those  members  shall  be 
appointed  by  the  Governor,  one  (1)  of  those  members  shall  be  appointed  by 
the  Lieutenant  Governor,  and  one  (1)  of  those  members  shall  be  appointed  by 
the  Attorney  General,  in  the  manner  provided  in  paragraph  (d)  of  this 
subsection  (1). 

(c)  The  Governor,  Lieutenant  Governor  and  Attorney  General  shall  give 
due  regard  to  geographic  distribution,  race  and  gender  in  making  their 
appointments  to  the  board.  It  is  the  intent  of  the  Legislature  that  the 
membership  of  the  board  reflect  the  population  of  the  State  of  Mississippi.  Of 
the  Governor's  appointments,  one  (1)  member  of  the  board  shall  be  ap- 
pointed from  each  of  the  four  (4)  congressional  districts  as  constituted  on 
June  30,  2007,  and  one  (1)  member  of  the  board  shall  be  appointed  from  each 
of  the  three  (3)  Supreme  Court  districts  as  constituted  on  June  30,  2007.  Of 
the  Lieutenant  Governor's  appointments,  one  (1)  member  of  the  board  shall 
be  appointed  from  the  First  Congressional  District  and  one  (1)  member  of  the 
board  shall  be  appointed  from  the  Fourth  Congressional  District  as  consti- 
tuted on  June  30,  2007.  Of  the  Attorney  General's  appointments,  one  (1) 
member  of  the  board  shall  be  appointed  from  the  Second  Congressional 
District  and  one  (1)  member  of  the  board  shall  be  appointed  from  the  Third 
Congressional  District  as  constituted  on  June  30,  2007. 

(d)  The  initial  members  of  the  board  shall  be  appointed  for  staggered 
terms,  as  follows:  Of  the  Governor's  appointments,  two  (2)  members  shall  be 
appointed  for  terms  that  end  on  June  30,  2009;  two  (2)  members  shall  be 
appointed  for  terms  that  end  on  June  30,  2011;  and  three  (3)  members  shall 
be  appointed  for  terms  that  end  on  June  30,  2013.  Of  the  Lieutenant 
Governor's  appointments,  one  (1)  member  shall  be  appointed  for  a  term  that 
ends  on  June  30,  2009;  and  one  (1)  member  shall  be  appointed  for  a  term  that 
ends  on  June  30,  2013.  Of  the  Attorney  General's  appointments,  one  (1) 
member  shall  be  appointed  for  a  term  that  ends  on  June  30,  2009;  and  one 
(1)  member  shall  be  appointed  for  a  term  that  ends  on  June  30,  2011. 

A  member  of  the  board  serving  before  January  1,  2007,  shall  be  eligible  for 
reappointment  to  the  reconstituted  board  unless  the  person  is  disqualified 
under  subsection  (4)  of  this  section. 

(2)  At  the  expiration  of  the  terms  of  the  initial  members,  all  members  of 
the  board  shall  be  appointed  by  the  Governor,  in  the  same  manner  and  from 
the  same  districts  prescribed  in  subsection  (1)  of  this  section,  for  terms  of  six 
(6)  years  from  the  expiration  of  the  previous  term  and  thereafter  until  his  or 
her  successor  is  duly  appointed.  Vacancies  in  office  shall  be  filled  by  appoint- 
ment in  the  same  manner  as  the  appointment  to  the  position  that  becomes 
vacant,  subject  to  the  advice  and  consent  of  the  Senate  at  the  next  regular 
session  of  the  Legislature.  An  appointment  to  fill  a  vacancy  other  than  by 
expiration  of  a  term  of  office  shall  be  for  the  balance  of  the  unexpired  term  and 
thereafter  until  his  or  her  successor  is  duly  appointed. 

(3)  The  Lieutenant  Governor  may  designate  one  (1)  Senator  and  the 
Speaker  of  the  House  of  Representatives  may  designate  one  (1)  Representative 
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to  attend  any  meeting  of  the  State  Board  of  Health.  The  appointing  authorities 
may  designate  alternate  members  from  their  respective  houses  to  serve  when 
the  regular  designees  are  unable  to  attend  the  meetings  of  the  board.  Those 
legislative  designees  shall  have  no  jurisdiction  or' vote  on  any  matter  within 
the  jurisdiction  of  the  board.  For  attending  meetings  of  the  board,  the 
legislators  shall  receive  per  diem  and  expenses,  which  shall  be  paid  from  the 
contingent  expense  funds  of  their  respective  houses  in  the  same  amounts  as 
provided  for  committee  meetings  when  the  Legislature  is  not  in  session; 
however,  no  per  diem  and  expenses  for  attending  meetings  of  the  board  will  be 
paid  while  the  Legislature  is  in  session.  No  per  diem  and  expenses  will  be  paid 
except  for  attending  meetings  of  the  board  without  prior  approval  of  the  proper 
committee  in  their  respective  houses. 

(4)(a)  All  members  of  the  State  Board  of  Health  shall  file  with  the 
Mississippi  Ethics  Commission,  before  the  first  day  of  May  each  year,  the 
statement  of  economic  interest  as  required  by  Sections  25-4-25  through 
25-4-29. 

(b)  No  member  of  the  board  shall  participate  in  any  action  by  the  board 
or  department  if  that  action  could  have  any  monetary  effect  on  any  business 
with  which  that  member  is  associated,  as  defined  in  Section  25-4-103. 

(c)  When  any  matter  in  which  a  member  may  not  participate  comes 
before  the  board  or  department,  that  member  must  fully  recuse  himself  or 
herself  from  the  entire  matter.  The  member  shall  avoid  debating,  discussing 
or  taking  action  on  the  subject  matter  during  official  meetings  or  delibera- 
tions by  leaving  the  meeting  room  before  the  matter  comes  before  the  board 
and  by  returning  only  after  the  discussion,  vote  or  other  action  is  completed. 
The  member  shall  not  discuss  the  matter  with  other  members,  department 
staff  or  any  other  person.  Any  minutes  or  other  record  of  the  meeting  shall 
accurately  refiect  the  recusal.  If  a  member  is  uncertain  whether  recusal  is 
required,  the  member  shall  follow  the  determination  of  the  Mississippi 
Ethics  Commission.  The  commission  may  delegate  that  determination  to  its 
executive  director. 

(d)  Upon  a  determination  by  the  board  or  by  any  court  of  competent 
jurisdiction  that  a  member  of  the  board  has  violated  the  provisions  of  this 
subsection  (4)  regarding  recusal,  the  member  shall  be  removed  from  office. 
Any  member  of  the  board  who  violates  the  provisions  of  this  section 
regarding  recusal  also  shall  be  subject  to  the  penalties  set  forth  in  Sections 
25-4-109  through  25-4-117.  After  removal  from  office,  the  member  shall  not 
be  eligible  for  appointment  to  any  agency,  board  or  commission  of  the  state 
for  a  period  of  two  (2)  years.  Nothing  in  this  section  shall  be  construed  to 
limit  the  restrictions  codified  in  Section  25-4-105. 

SOURCES:  Laws,  2007,  ch.  514,  §  2;  reenacted  without  change,  Laws,  2010,  ch. 
505,  §  1,  eff  from  and  after  May  1,  2010.  See  Editor's  Note. 

Editor's  Note  —  For  repeal  date  of  this  section,  see  §  41-3-20. 
Laws  of  2007,  ch.  514,  §  22  provides  as  follows: 
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"SECTION  22.  This  act  shall  take  effect  and  be  in  force  from  and  after  June  30,  2007, 
except  for  Sections  1  and  2  and  Sections  13  through  18,  which  shall  take  effect  and  be 
in  force  from  and  after  the  passage  of  this  act."  Laws  of  2007,  ch.  514  was  approved  on 
March  30,  2007. 

Laws  of  2010,  ch.  556,  §  1,  provides: 

"SECTION  1.  Section  18  of  House  Bill  No.  211  (Regular  Session)  [Chapter  505]  is 
amended  to  read: 

"Section  18.  This  act  shall  take  effect  and  be  in  force  from  and  after  May  1,  2010." 

Cross  References  —  Mississippi  Ethics  Commission  generally,  see  §§  25-4-1  et  seq. 

Conflicts  of  interest  generally,  see  §§  25-4-101  et  seq. 

Executive  officer  to  head  State  Board  of  Health,  see  §  41-3-5.1. 

General  powers  and  duties  of  executive  officer,  see  §  41-3-15. 

General  powers  and  duties  of  the  State  Board  of  Health,  see  §  41-3-15. 

Duties  of  department  as  lead  agency  for  Early  Intervention  Act  for  Infants  and 
Toddlers,  see  §§  41-87-1  et  seq. 

Duties  and  responsibilities  of  state  board  of  health  in  the  regulation  of  hearing  aid 
dealers,  see  §§  73-14-1  et  seq. 

Powers  and  duties  of  the  State  Board  of  Health  with  respect  to  the  Mississippi 
Occupational  Therapy  Practice  Act,  see  §  73-24-1  et.  seq. 

§  41-3-3.    Oath  of  members  [Repealed  effective  June  30,  2014]. 

Each  person  appointed  as  a  member  of  the  State  Board  of  Health  shall 
immediately  take  the  oath  prescribed  by  Section  268  of  the  Constitution  and 
file  a  certificate  thereof  in  the  Office  of  the  Secretary  of  State.  Thereupon  a 
commission  shall  be  issued  to  him  under  the  terms  as  specified  in  Section 
41-3-1. 

SOURCES:  Codes,  1892,  §  2268;  1906,  §  2483;  Hemingway's  1917,  §  4832;  1930, 
§  4869;  1942,  §  7025;  Laws,  1924,  ch.  313;  reenacted  without  change.  Laws, 
1982,  ch.  494,  §  2;  reenacted.  Laws,  1990,  ch.  568,  §  2;  reenacted  without 
change.  Laws,  1994,  ch.  462,  §  2;  reenacted.  Laws,  1995,  ch.  363,  §  2; 
reenacted  without  change.  Laws,  2001,  ch.  420,  §  2;  reenacted  without 
change.  Laws,  2007,  ch.  514,  §  3;  reenacted  without  change.  Laws,  2010,  ch. 
505,  §  2,  eff  from  and  after  May  1,  2010.  See  Editor's  Note. 

Editor's  Note  —  For  repeal  date  of  this  section,  see  §  41-3-20. 
Laws  of  2007,  ch.  514,  §  22  provides  as  follows: 

"SECTION  22.  This  act  shall  take  effect  and  be  in  force  from  and  after  June  30,  2007, 
except  for  Sections  1  and  2  and  Sections  13  through  18,  which  shall  take  effect  and  be 
in  force  from  and  after  the  passage  of  this  act."  Laws  of  2007,  ch.  514  was  approved  on 
March  30,  2007. 

Laws  of  2010,  ch.  556,  §  1,  provides: 

"SECTION  1.  Section  18  of  House  Bill  No.  211  (Regular  Session)  [Chapter  505]  is 
amended  to  read: 

"Section  18.  This  act  shall  take  effect  and  be  in  force  from  and  after  May  1,  2010." 
Section  41-3-1  referred  to  in  the  last  sentence  was  repealed  by  Laws,  2007,  ch.  514, 
§  1,  effective  March  30,  2007. 
Cross  References  —  Official  oath,  generally,  see  §§  25-1-9,  25-1-11. 
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§  41-3-4.  Chairman  and  vice-chairman;  meetings;  automatic 
termination  of  members'  terms  of  office  for  nonattendance; 
compensation  [Repealed  effective  June  30,  2014]. 

(1)  There  shall  be  a  Chairman  and  Vice  Chairman  of  the  State  Board  of 
Health  elected  by  and  from  its  membership  at  the  first  meeting  of  the  board; 
and  the  chairman  shall  be  the  presiding  officer  of  the  board.  The  chairman 
shall  always  be  a  physician  member  of  the  board.  The  board  shall  adopt  rules 
and  regulations  governing  times  and  places  for  meetings,  and  governing  the 
manner  of  conducting  its  business.  The  board  shall  meet  not  less  frequently 
than  once  each  quarter,  and  at  such  other  times  as  determined  to  be  necessary. 
The  term  of  office  of  any  member  who  does  not  attend  three  (3)  consecutive 
regular  meetings  of  the  board  shall  be  automatically  terminated,  and  the 
position  shall  be  considered  as  vacant,  except  in  cases  of  the  serious  illness  of 
a  board  member  or  of  his  or  her  immediate  family  member.  All  meetings  of  the 
board  shall  be  called  by  the  chairman  or  by  a  majority  of  the  members  of  the 
board,  except  the  first  meeting  of  the  initial  members  of  the  reconstituted 
board,  which  shall  be  called  by  the  Governor. 

(2)  The  members  of  the  board  shall  receive  no  annual  salary  but  shall 
receive  per  diem  compensation  as  is  authorized  by  law  for  each  day  devoted  to 
the  discharge  of  official  board  duties  and  shall  be  entitled  to  reimbursement  for 
all  actual  and  necessary  expenses  incurred  in  the  discharge  of  their  duties, 
including  mileage  as  authorized  by  Section  25-3-41. 

SOURCES:  Laws,  1980,  ch.  465,  §  2;  Laws,  1980,  ch.  560,  §  31;  reenacted  without 
change.  Laws,  1982,  ch.  494,  §  3;  reenacted.  Laws,  1990,  ch.  568,  §  3; 
reenacted  without  change.  Laws,  1994,  ch.  462,  §  3;  reenacted.  Laws,  1995, 
ch.  363,  §  3;  reenacted  without  change.  Laws,  2001,  ch.  420,  §  3;  reenacted 
and  amended.  Laws,  2007,  ch.  514,  §  4;  reenacted  without  change.  Laws, 
2010,  ch.  505,  §  3,  eff  from  and  after  May  1,  2010.  See  Editor's  Note. 

Editor's  Note  —  For  repeal  date  of  this  section,  see  §  41-3-20. 
Laws  of  2007,  ch.  514,  §  22  provides  as  follows: 

"SECTION  22.  This  act  shall  take  effect  and  be  in  force  from  and  after  June  30,  2007, 
except  for  Sections  1  and  2  and  Sections  13  through  18,  which  shall  take  effect  and  be 
in  force  from  and  after  the  passage  of  this  act."  Laws  of  2007,  ch.  514  was  approved  on 
March  30,  2007. 

Laws  of  2010,  ch.  556,  §  1,  provides: 

"SECTION  1.  Section  18  of  House  Bill  No.  211  (Regular  Session)  [Chapter  505]  is 
amended  to  read: 

"Section  18.  This  act  shall  take  effect  and  be  in  force  from  and  after  May  1,  2010." 
Cross  References  —  For  provision  authorizing  uniform  per  diem  compensation  of 
officers  and  employees  of  state  boards,  commissions  and  the  like,  see  §  25-3-69. 

§  41-3-5.  Repealed. 

Repealed  by  Laws  of  2007,  ch.  514,  §  1,  eff  June  30,  2007. 

§  41-3-5.  [Codes,  1892,  §  2269;  1906,  §  2484;  Hemingway's  1917,  §  4833; 
1930,  §  4870;  1942,  §  7026;  Laws,  1924,  ch.  313;  Laws,  1944,  ch.  270;  Laws, 
1948,  ch.  395,  §  1;  Laws,  1958,  ch.  360;  Laws,  1966,  ch.  445,  §  19;  Laws,  1977, 
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ch.  404;  Laws,  1978,  ch.  520,  §  10;  Laws,  1980,  ch.  465,  §  3;  reenacted  and 
amended,  Laws,  1982,  ch.  494,  §  4;  reenacted,  Laws,  1990,  ch.  568,  §  4; 
reenacted  without  change.  Laws,  1994,  ch.  462,  §  4;  reenacted.  Laws,  1995,  ch. 
363,  §  4;  reenacted  without  change.  Laws,  2001,  ch.  420,  §  4,  eff  from  and 
after  June  30,  2001.] 

Editor's  Note  —  Former  §  41-3-5  related  to  the  election,  qualifications,  authority 
and  responsibilities  of  the  executive  officer  of  the  State  Board  of  Health. 

§  41-3-5.1.    Executive  officer;  qualifications;  term  of  office;  re- 
moval [Repealed  effective  June  30,  2014]. 

The  State  Department  of  Health  shall  be  headed  by  an  executive  officer 
who  shall  be  appointed  by  the  State  Board  of  Health.  The  executive  officer  shall 
be  either  a  physician  who  has  earned  a  graduate  degree  in  public  health  or 
health  care  administration,  or  a  physician  who  in  the  opinion  of  the  board  is 
fitted  and  equipped  to  execute  the  duties  incumbent  upon  him  or  her  by  law. 
The  executive  officer  shall  not  engage  in  the  private  practice  of  medicine.  The 
term  of  office  of  the  executive  officer  shall  be  six  (6)  years,  and  the  executive 
officer  may  be  removed  for  cause  by  majority  vote  of  the  members  of  the  board. 
The  executive  officer  shall  be  subject  to  such  rules  and  regulations  as  may  be 
prescribed  by  the  State  Board  of  Health.  The  executive  officer  shall  be  the 
State  Health  Officer  with  such  authority  and  responsibility  as  is  prescribed  by 
law. 

SOURCES:  Laws,  2007,  ch.  514,  §  5;  reenacted  without  change.  Laws,  2010,  ch. 
505,  §  4,  eff  from  and  after  May  1,  2010.  See  Editor's  Note. 

Editor's  Note  —  For  repeal  date  of  this  section,  see  §  41-3-20. 
Laws  of  2007,  ch.  514,  §  22  provides  as  follows: 

"SECTION  22.  This  act  shall  take  effect  and  be  in  force  from  and  after  June  30,  2007, 
except  for  Sections  1  and  2  and  Sections  13  through  18,  which  shall  take  effect  and  be 
in  force  from  and  after  the  passage  of  this  act."  Laws  of  2007,  ch.  514  was  approved  on 
March  30,  2007. 

Laws  of  2010,  ch.  556,  §  1,  provides: 

"SECTION  1.  Section  18  of  House  Bill  No.  211  (Regular  Session)  [Chapter  505]  is 
amended  to  read: 

"Section  18.  This  act  shall  take  effect  and  be  in  force  from  and  after  May  1,  2010." 

Cross  References  —  General  powers  and  duties  of  executive  officer  of  the  state 
department  of  health,  see  §  41-3-15. 

Power  of  the  executive  officer  of  the  board  of  health  to  appoint  a  county  health  officer, 
see  §  41-3-37. 

Reports  of  communicable  and  infectious  diseases,  see  §  41-23-1. 

General  powers  of  director  under  Safe  Drinking  Water  Law  of  1976,  see  §  41-26-19. 

Tuberculosis  control,  see  §§  41-33-1  et  seq. 
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§  41-3-6.  State  Board  of  Health  to  review  existing  legislation 
pertaining  to  public  health  and  to  submit  new  legislation 
[Repealed  effective  June  30,  2014]. 

It  shall  be  the  duty  of  the  State  Board  of  Health  to  review  the  statutes  of 
the  State  of  Mississippi  affecting  public  health  and  submit  at  least  thirty  (30) 
days  prior  to  each  regular  session  of  the  Legislature  any  proposed  legislation 
as  may  be  necessary  to  enhance  the  effective  and  efficient  delivery  of  public 
health  services  and  to  bring  existing  statutes  into  compliance  with  modern 
technology  and  terminology.  The  board  shall  formulate  a  plan  for  consolidating 
and  reorganizing  existing  state  agencies  having  responsibilities  in  the  field  of 
public  health  to  eliminate  any  needless  duplication  in  services  which  may  be 
found  to  exist.  In  carrying  out  the  provisions  of  this  section,  the  State  Board  of 
Health  shall  cooperate  with  and  may  utilize  the  services,  facilities  and 
personnel  of  any  department  or  agency  of  the  state,  any  private  citizen  task 
force  and  the  committees  on  public  health  of  both  houses  of  the  Legislature. 
The  State  Board  of  Health  is  authorized  to  apply  for  and  expend  funds  made 
available  to  it  by  grant  from  any  source  in  order  to  perform  its  responsibilities 
under  this  section. 

SOURCES:  Laws,  1980,  ch.  465,  §  4;  reenacted  without  change,  1982,  ch.  494, 
§  5;  reenacted,  Laws,  1990,  ch.  568,  §  5;  reenacted  without  change.  Laws, 
1994,  ch.  462,  §  5;  reenacted.  Laws,  1995,  ch.  363,  §  5;  reenacted  without 
change.  Laws,  2001,  ch.  420,  §  5;  reenacted  without  change.  Laws,  2007,  ch. 
514,  §  6;  reenacted  without  change.  Laws,  2010,  ch.  505,  §  5,  eff  from  and 
after  May  1,  2010.  See  Editor's  Note. 

Editor's  Note  —  For  repeal  date  of  this  section,  see  §  41-3-20. 
Laws  of  2007,  ch.  514,  §  22  provides  as  follows: 

"SECTION  22.  This  act  shall  take  effect  and  be  in  force  from  and  after  June  30,  2007, 
except  for  Sections  1  and  2  and  Sections  13  through  18,  which  shall  take  effect  and  be 
in  force  from  and  after  the  passage  of  this  act."  Laws  of  2007,  ch.  514  was  approved  on 
March  30,  2007. 

Laws  of  2010,  ch.  556,  §  1,  provides: 

"SECTION  1.  Section  18  of  House  Bill  No.  211  (Regular  Session)  [Chapter  505]  is 
amended  to  read: 

"Section  18.  This  act  shall  take  effect  and  be  in  force  from  and  after  May  1,  2010." 

§  41-3-7.  Repealed. 

Repealed  by  Laws  1982,  ch.  494,  §  16,  eff  from  and  after  July  1,  1982. 

[Codes,  1892,  §  2279;  1906,  §§  2485,  2497;  Hemingway's  1917,  §§  4834, 
4846;  1930,  §§  4871,  4883;  1942,  §§  7027,  7039;  Laws,  1896,  ch.  68;  Laws, 
1898,  p.  93;  Laws,  1976,  ch.  388;  Laws,  1980,  ch.  458,  §  4] 

Editor's  Note  —  Former  §  41-3-7  authorized  the  establishment  of  a  state  board  of 
medical  licensure  executive  committee. 
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§§  41-3-9  through  41-3-13.  Repealed. 

Repealed  by  Laws,  1980,  ch.  465,  §  6,  eff  from  and  after  July  1,  1980. 

§  41-3-9.  [Laws,  1960,  ch.  351,  §  1;  Laws,  1966,  456,  §  1] 

§  41-3-11.  [Codes  1892,  §  2270;  1906,  §  2486;  Hemingway's  1917,  §  4835; 
1930,  §  4872;  1942,  §  7028] 

§  41-3-13.  [Codes,  1892,  §§  2282-2284;  1906,  §§  2506-2508;  Hemingway's 
1917,  §§  4855-4857;  1930,  §§  4892-4894;  1942,  §§  7048-7050;  Laws,  1960,  ch. 
351,  §§  2,  3] 

Editor's  Note  —  Former  §  41-3-9  required  the  Governor  to  appoint  a  milk  advisory 
committee  to  advise  with  the  State  Board  of  Health  on  regulations  for  the  production, 
handling  and  processing  of  milk  and  milk  products. 

Former  §  41-3-11  related  to  meetings  of  the  State  Board  of  Health. 

Former  §  41-3-13  related  to  the  compensation  and  expenses  of  members  of  the  State 
Board  of  Health  and  the  milk  advisory  committee  and  provided  for  the  method  of 
payment. 

§  41-3-13.  Findings;  WISEWOMAN  and  WISEMAN  pilot  pro- 
grams established  to  reduce  the  incidences  of  certain 
chronic  diseases  among  Mississippians  through  education, 
prevention  and  early  screening  and  detection. 

(1)  The  Legislature  makes  the  following  findings: 

(a)  Chronic  diseases  are  among  the  most  prevalent,  costly  and  prevent- 
able of  all  health  problems. 

(b)  Screening  tests  are  currently  available  that  can  detect  heart  dis- 
ease, breast  cancer,  cervical  cancer,  colorectal  cancer,  prostate  cancer  and 
other  chronic  diseases  early,  when  they  can  be  most  effectively  treated, 
managed  or  controlled. 

(c)  The  risk  factors  for  many  chronic  diseases  can  be  addressed  and 
reduced  through  education  about  those  risk  factors  and  the  importance  of 
actions  that  can  be  taken  for  prevention  of  chronic  diseases. 

(d)  People  should  partner  with  their  health  care  providers  to  have  their 
risk  factors  assessed,  monitored  and  managed  in  accordance  with  national 
guidelines,  and  should  be  educated  about  the  signs  and  symptoms  of  heart 
attack  and  stroke  and  the  importance  of  getting  help  quickly  at  the  onset  of 
those  symptoms. 

(e)  Mississippi  should  have  programs  that  are  specifically  designed  to 
reduce  the  incidences  of  chronic  diseases  among  our  population. 

(2)  The  State  Department  of  Health  is  authorized  in  its  discretion  to 
establish  the  WISEWOMAN  pilot  program  and  the  WISEMAN  pilot  program, 
the  purposes  and  goals  of  which  are  to  reduce  the  incidences  of  certain  chronic 
diseases  among  Mississippians  through  education,  prevention  and  early 
screening  and  detection.  The  pilot  program  shall  be  conditioned  upon  the 
availability  of  funds  obtained  for  such  purpose  from  public  or  private  sources. 
The  focus  of  the  WISEWOMAN  pilot  program  shall  be  heart  disease,  stroke, 
breast  cancer,  cervical  cancer  and  colorectal  cancer  in  women,  and  the  focus  of 
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the  WISEMAN  pilot  program  shall  be  heart  disease,  stroke,  prostate  cancer, 
colorectal  cancer  and  diabetes  in  men.  At  a  minimum,  the  WISEWOMAN  and 
WISEMAN  pilot  programs  shall: 

(a)  Provide  for  education  about  healthy  behaviors  and  how  to  reduce  the 
risk  factors  for  those  chronic  diseases; 

(b)  Provide  for  screening  and  testing  to  detect  those  chronic  diseases 
early  when  they  can  be  effectively  treated,  managed  or  controlled;  and 

(c)  Be  directed  toward  those  populations  at  greatest  need  and  be  based 
on  a  foundation  of  scientific  evidence. 

(3)  In  implementing  the  WISEWOMAN  and  WISEMAN  pilot  programs, 
the  department  shall  contract  with  public  or  private  clinics  or  agencies  that 
have  demonstrated  success  in  reducing  incidences  of  those  chronic  diseases 
through  education,  prevention  and  early  screening  and  detection. 

(4)  The  department  shall  seek  and  apply  for  grants  from  the  Centers  for 
Disease  Control  and  Prevention  and  other  public  or  private  entities  to  obtain 
funding  for  the  WISEWOMAN  and  WISEMAN  pilot  programs. 

SOURCES:  Laws,  2010,  ch.  505,  §  14,  eff  from  and  after  May  1,  2010.  See 
Editor's  Note. 

Editor's  Note  —  This  section  was  added  by  Laws  of  2010,  ch.  505,  effective  from  and 
after  July  1,  2010.  The  effective  date  of  Laws  of  2010,  ch.  505,  was  subsequently 
amended  by  Laws  of  2010,  ch.  556,  §  1,  which  provides: 

"SECTION  1.  Section  18  of  House  Bill  No.  211  (Regular  Session)  [Chapter  505]  is 
amended  to  read: 

"Section  18.  This  act  shall  take  effect  and  be  in  force  from  and  after  May  1,  2010." 

A  former  §  41-3-13  [Codes,  1892,  §§  2282-2284;  1906,  §§  2506-2508;  Hemingway's 
1917,  §§  4855-4857;  1930,  §§  4892-4894;  1942,  §§  7048-7050;  Laws,  1960,  ch.  351,  §§  2, 
3],  which  related  to  the  compensation  and  expenses  of  members  of  the  State  Board  of 
Health  and  the  milk  advisory  committee  and  provided  for  the  method  of  payment,  was 
repealed  by  Laws  of  1980,  ch.  465,  §  6,  effective  from  and  after  July  1,  1980. 

Laws  of  2011,  ch.  543,  §  1,  effective  April  26,  2011,  provides: 

"SECTION  1.  (1)  There  is  created  an  advisory  committee  to  study  and  provide 
recommendations  to  the  Legislature  regarding  the  areas  of  this  state  that  are 
underserved  in  the  retail  availability  of  fresh  fruits  and  vegetables  and  other  healthy 
foods  and  the  impact  of  the  limited  retail  availability  of  such  foods  on  proper  nutrition 
and  on  obesity  and  related  chronic  illnesses,  including  heart  attacks  and  diabetes. 

"(2)  The  advisory  committee  shall  consist  of  the  following  fifteen  (15)  members: 

"(a)  The  State  Health  Officer,  or  his  designee; 

"(b)  The  Executive  Director  of  the  Division  of  Medicaid,  or  his  designee; 

"(c)  One  (1)  person  who  is  a  member  of  a  county  board  of  supervisors,  to  be  appointed 
by  the  Lieutenant  Governor; 

"(d)  One  (1)  person  who  is  a  mayor  of  a  municipality,  to  be  appointed  by  the  Speaker 
of  the  House  of  Representatives; 

"(e)  The  Commissioner  of  Agriculture  and  Commerce,  or  his  designee; 

"(f)  The  Executive  Director  of  the  Department  of  Human  Services,  or  his  designee; 

"(g)  The  Chairman  of  the  House  Public  Health  and  Human  Services  Committee; 

"(h)  The  Chairman  of  the  Senate  Public  Health  and  Welfare  Committee; 

"(i)  The  Chairman  of  the  House  Agriculture  Committee; 

"(j)  The  Chairman  of  the  Senate  Agriculture  Committee; 

"(k)  Two  (2)  other  members  of  the  House  of  Representatives,  to  be  appointed  by  the 
Speaker  of  the  House  of  Representatives; 
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"(/)  Two  (2)  other  members  of  the  Senate,  to  be  appointed  by  the  Lieutenant  Governor; 
and 

"(m)  A  registered  dietitian  or  nutritionist,  appointed  by  the  Governor. 
"(3)  In  appointing  members  of  the  advisory  committee,  an  appointing  authority  shall 
ensure  that  the  members  reflect  the  diversity  of  this  state,  with  members  representing: 
"(a)  Rural  areas; 
"(b)  Urban  areas;  and 

"(c)  Different  geographical  regions  of  the  state. 

"(4)  An  advisory  committee  member  is  not  entitled  to  reimbursement  of  expenses  or 
to  compensation. 

"(5)  The  advisory  committee  shall  meet  not  later  than  sixty  (60)  days  after  the 
effective  date  of  this  act  and  shall  select  a  chairman.  The  committee  shall  meet 
regularly  as  necessary  at  the  call  of  the  chairman. 

"(6)  The  advisory  committee  shall: 

"(a)  Investigate  the  retail  availability  of  fresh  fruits  and  vegetables  and  other  healthy 
foods  in  this  state; 

"(b)  Develop  recommendations  for  creating  and  a  plan  for  implementing  a  statewide 
financing  program  to  bring  fresh  food  retailers  into  areas  of  this  state  that  are 
underserved  in  regard  to  the  retail  availability  of  fresh  fruits  and  vegetables  and  other 
healthy  foods;  and 

"(c)  Perform  other  advisory  duties  regarding  the  availability  of  fresh  fruits  and 
vegetables  and  other  healthy  foods  in  this  state. 

"(7)  The  advisory  committee  shall  submit  a  report  to  the  Legislature  not  later  than 
December  1,  2011,  providing  information  relating  to: 

"(a)  The  costs,  benefits,  and  feasibility  of  a  statewide  financing  program  to  bring  fresh 
food  retailers  into  areas  of  this  state  that  are  underserved  in  regard  to  the  retail 
availability  of  fresh  fruits  and  vegetables  and  other  healthy  foods;  and 

"(b)  A  plan  for  implementing  the  program. 

"(8)  To  effectuate  the  work  of  the  advisory  committee,  any  department,  division, 
board,  bureau,  commission  or  agency  of  the  state  or  of  any  political  subdivision  thereof, 
at  the  request  of  the  chair  of  the  committee,  shall  provide  to  the  committee  the  facilities, 
staff  assistance  and  data  as  will  enable  it  to  properly  carry  out  its  task. 

"(9)  The  advisory  committee  shall  be  dissolved  upon  the  presentation  of  its  report  to 
the  Legislature." 

§  41-3-15.  General  powers,  duties  and  authority  of  State 
Board  of  Health;  certain  specific  powers  of  State  Depart- 
ment of  Health;  general  powers  and  duties  of  executive 
director;  establishment  of  office  of  rural  health  [Repealed 
effective  June  30,  2014]. 

(l)(a)  There  shall  be  a  State  Department  of  Health. 

(b)  The  State  Board  of  Health  shall  have  the  follov^ing  pov^ers  and 
duties: 

(i)  To  formulate  the  policy  of  the  State  Department  of  Health  regard- 
ing public  health  matters  v^ithin  the  jurisdiction  of  the  department; 

(ii)  To  adopt,  modify,  repeal  and  promulgate,  after  due  notice  and 
hearing,  and  enforce  rules  and  regulations  implementing  or  effectuating 
the  pov^ers  and  duties  of  the  department  under  any  and  all  statutes  w^ithin 
the  department's  jurisdiction,  and  as  the  board  may  deem  necessary; 
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(iii)  To  apply  for,  receive,  accept  and  expend  any  federal  or  state  funds 
or  contributions,  gifts,  trusts,  devises,  bequests,  grants,  endowments  or 
funds  from  any  other  source  or  transfers  of  property  of  any  kind; 

(iv)  To  enter  into,  and  to  authorize  the  executive  officer  to  execute, 
contracts,  grants  and  cooperative  agreements  with  any  federal  or  state 
agency  or  subdivision  thereof,  or  any  public  or  private  institution  located 
inside  or  outside  the  State  of  Mississippi,  or  any  person,  corporation  or 
association  in  connection  with  carrying  out  the  provisions  of  this  chapter, 
if  it  finds  those  actions  to  be  in  the  public  interest  and  the  contracts  or 
agreements  do  not  have  a  financial  cost  that  exceeds  the  amounts 
appropriated  for  those  purposes  by  the  Legislature; 

(v)  To  appoint,  upon  recommendation  of  the  Executive  Officer  of  the 
State  Department  of  Health,  a  Director  of  Internal  Audit  who  shall  be 
either  a  Certified  Public  Accountant  or  Certified  Internal  Auditor,  and 
whose  employment  shall  be  continued  at  the  discretion  of  the  board,  and 
who  shall  report  directly  to  the  board,  or  its  designee;  and 

(vi)  To  discharge  such  other  duties,  responsibilities  and  powers  as  are 
necessary  to  implement  the  provisions  of  this  chapter. 

(c)  The  Executive  Officer  of  the  State  Department  of  Health  shall  have 
the  following  powers  and  duties: 

(i)  To  administer  the  policies  of  the  State  Board  of  Health  within  the 
authority  granted  by  the  board; 

(ii)  To  supervise  and  direct  all  administrative  and  technical  activities 
of  the  department,  except  that  the  department's  internal  auditor  shall  be 
subject  to  the  sole  supervision  and  direction  of  the  board; 

(iii)  To  organize  the  administrative  units  of  the  department  in  accor- 
dance with  the  plan  adopted  by  the  board  and,  with  board  approval,  alter 
the  organizational  plan  and  reassign  responsibilities  as  he  or  she  may 
deem  necessary  to  carry  out  the  policies  of  the  board; 

(iv)  To  coordinate  the  activities  of  the  various  offices  of  the  depart- 
ment; 

(v)  To  employ,  subject  to  regulations  of  the  State  Personnel  Board, 
qualified  professional  personnel  in  the  subject  matter  or  fields  of  each 
office,  and  such  other  technical  and  clerical  staff  as  may  be  required  for  the 
operation  of  the  department.  The  executive  officer  shall  be  the  appointing 
authority  for  the  department,  and  shall  have  the  power  to  delegate  the 
authority  to  appoint  or  dismiss  employees  to  appropriate  subordinates, 
subject  to  the  rules  and  regulations  of  the  State  Personnel  Board; 

(vi)  To  recommend  to  the  board  such  studies  and  investigations  as  he 
or  she  may  deem  appropriate,  and  to  carry  out  the  approved  recommen- 
dations in  conjunction  with  the  various  offices; 

(vii)  To  prepare  and  deliver  to  the  Legislature  and  the  Governor  on  or 
before  January  1  of  each  year,  and  at  such  other  times  as  may  be  required 
by  the  Legislature  or  Governor,  a  full  report  of  the  work  of  the  department 
and  the  offices  thereof,  including  a  detailed  statement  of  expenditures  of 
the  department  and  any  recommendations  the  board  may  have; 
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(viii)  To  prepare  and  deliver  to  the  Chairmen  of  the  Pubhc  Health  and 
Welfare/Human  Services  Committees  of  the  Senate  and  House  on  or  before 
January  1  of  each  year,  a  plan  for  monitoring  infant  mortality  in 
Mississippi  and  a  full  report  of  the  work  of  the  department  on  reducing 
Mississippi's  infant  mortality  and  morbidity  rates  and  improving  the 
status  of  maternal  and  infant  health;  and 

(ix)  To  enter  into  contracts,  grants  and  cooperative  agreements  with 
any  federal  or  state  agency  or  subdivision  thereof,  or  any  public  or  private 
institution  located  inside  or  outside  the  State  of  Mississippi,  or  any  person, 
corporation  or  association  in  connection  with  carrying  out  the  provisions  of 
this  chapter,  if  he  or  she  finds  those  actions  to  be  in  the  public  interest  and 
the  contracts  or  agreements  do  not  have  a  financial  cost  that  exceeds  the 
amounts  appropriated  for  those  purposes  by  the  Legislature.  Each  con- 
tract or  agreement  entered  into  by  the  executive  officer  shall  be  submitted 
to  the  board  before  its  next  meeting. 

(2)  The  State  Board  of  Health  shall  have  the  authority  to  establish  an 
Office  of  Rural  Health  within  the  department.  The  duties  and  responsibilities 
of  this  office  shall  include  the  following: 

(a)  To  collect  and  evaluate  data  on  rural  health  conditions  and  needs; 

(b)  To  engage  in  policy  analysis,  policy  development  and  economic 
impact  studies  with  regard  to  rural  health  issues; 

(c)  To  develop  and  implement  plans  and  provide  technical  assistance  to 
enable  community  health  systems  to  respond  to  various  changes  in  their 
circumstances; 

(d)  To  plan  and  assist  in  professional  recruitment  and  retention  of 
medical  professionals  and  assistants;  and 

(e)  To  establish  information  clearinghouses  to  improve  access  to  and 
sharing  of  rural  health  care  information. 

(3)  The  State  Board  of  Health  shall  have  general  supervision  of  the  health 
interests  of  the  people  of  the  state  and  to  exercise  the  rights,  powers  and  duties 
of  those  acts  which  it  is  authorized  by  law  to  enforce. 

(4)  The  State  Board  of  Health  shall  have  authority: 

(a)  To  make  investigations  and  inquiries  with  respect  to  the  causes  of 
disease  and  death,  and  to  investigate  the  effect  of  environment,  including 
conditions  of  employment  and  other  conditions  that  may  affect  health,  and  to 
make  such  other  investigations  as  it  may  deem  necessary  for  the  preserva- 
tion and  improvement  of  health. 

(b)  To  make  such  sanitary  investigations  as  it  may,  from  time  to  time, 
deem  necessary  for  the  protection  and  improvement  of  health  and  to 
investigate  nuisance  questions  that  affect  the  security  of  life  and  health 
within  the  state. 

(c)  To  direct  and  control  sanitary  and  quarantine  measures  for  dealing 
with  all  diseases  within  the  state  possible  to  suppress  same  and  prevent 
their  spread. 

(d)  To  obtain,  collect  and  preserve  such  information  relative  to  mortal- 
ity, morbidity,  disease  and  health  as  may  be  useful  in  the  discharge  of  its 
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duties  or  may  contribute  to  the  prevention  of  disease  or  the  promotion  of 
health  in  this  state. 

(e)  To  charge  and  collect  reasonable  fees  for  health  services,  including 
immunizations,  inspections  and  related  activities,  and  the  board  shall 
charge  fees  for  those  services;  provided,  however,  if  it  is  determined  that  a 
person  receiving  services  is  unable  to  pay  the  total  fee,  the  board  shall  collect 
any  amount  that  the  person  is  able  to  pay 

(f)  (i)  To  establish  standards  for,  issue  permits  and  exercise  control  over, 
any  cafes,  restaurants,  food  or  drink  stands,  sandwich  manufacturing 
establishments,  and  all  other  establishments,  other  than  churches, 
church-related  and  private  schools,  and  other  nonprofit  or  charitable 
organizations,  where  food  or  drink  is  regularly  prepared,  handled  and 
served  for  pay;  and 

(ii)  To  require  that  a  permit  be  obtained  from  the  Department  of 
Health  before  those  persons  begin  operation.  If  any  such  person  fails  to 
obtain  the  permit  required  in  this  subparagraph  (ii),  the  State  Board  of 
Health,  after  due  notice  and  opportunity  for  a  hearing,  may  impose  a 
monetary  penalty  not  to  exceed  One  Thousand  Dollars  ($1,000.00)  for  each 
violation.  However,  the  department  is  not  authorized  to  impose  a  mon- 
etary penalty  against  any  person  whose  gross  annual  prepared  food  sales 
are  less  than  Five  Thousand  Dollars  ($5,000.00).  Money  collected  by  the 
board  under  this  subparagraph  (ii)  shall  be  deposited  to  the  credit  of  the 
State  General  Fund  of  the  State  Treasury. 

(g)  To  promulgate  rules  and  regulations  and  exercise  control  over  the 
production  and  sale  of  milk  pursuant  to  the  provisions  of  Sections  75-31-41 
through  75-31-49. 

(h)  On  presentation  of  proper  authority,  to  enter  into  and  inspect  any 
public  place  or  building  where  the  State  Health  Officer  or  his  representative 
deems  it  necessary  and  proper  to  enter  for  the  discovery  and  suppression  of 
disease  and  for  the  enforcement  of  any  health  or  sanitary  laws  and 
regulations  in  the  state. 

(i)  To  conduct  investigations,  inquiries  and  hearings,  and  to  issue 
subpoenas  for  the  attendance  of  witnesses  and  the  production  of  books  and 
records  at  any  hearing  when  authorized  and  required  by  statute  to  be 
conducted  by  the  State  Health  Officer  or  the  State  Board  of  Health. 

(j)  To  promulgate  rules  and  regulations,  and  to  collect  data  and  infor- 
mation, on  (i)  the  delivery  of  services  through  the  practice  of  telemedicine; 
and  (ii)  the  use  of  electronic  records  for  the  delivery  of  telemedicine  services. 

(k)  To  enforce  and  regulate  domestic  and  imported  fish  as  authorized 
under  Section  69-7-601  et  seq. 

(5)(a)  The  State  Board  of  Health  shall  have  the  authority,  in  its  discretion, 
to  establish  programs  to  promote  the  public  health,  to  be  administered  by 
the  State  Department  of  Health.  Specifically,  those  programs  may  include, 
but  shall  not  be  limited  to,  programs  in  the  following  areas: 

(i)  Maternal  and  child  health; 

(ii)  Family  planning; 
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(iii)  Pediatric  services; 

(iv)  Services  to  crippled  and  disabled  children; 

(v)  Control  of  communicable  and  noncommunicable  disease; 

(vi)  Chronic  disease; 

(vii)  Accidental  deaths  and  injuries; 

(viii)  Child  care  licensure; 

(ix)  Radiological  health; 

(x)  Dental  health; 

(xi)  Milk  sanitation; 

(xii)  Occupational  safety  and  health; 

(xiii)  Food,  vector  control  and  general  sanitation; 

(xiv)  Protection  of  drinking  water; 

(xv)  Sanitation  in  food  handling  establishments  open  to  the  public; 

(xvi)  Registration  of  births  and  deaths  and  other  vital  events; 

(xvii)  Such  public  health  programs  and  services  as  may  be  assigned  to 
the  State  Board  of  Health  by  the  Legislature  or  by  executive  order;  and 

(xviii)  Regulation  of  domestic  and  imported  fish  for  human  consump- 
tion. 

(b)  The  State  Board  of  Health  and  State  Department  of  Health  shall  not 
be  authorized  to  sell,  transfer,  alienate  or  otherwise  dispose  of  any  of  the 
home  health  agencies  owned  and  operated  by  the  department  on  January  1, 
1995,  and  shall  not  be  authorized  to  sell,  transfer,  assign,  alienate  or 
otherwise  dispose  of  the  license  of  any  of  those  home  health  agencies,  except 
upon  the  specific  authorization  of  the  Legislature  by  an  amendment  to  this 
section.  However,  this  paragraph  (b)  shall  not  prevent  the  board  or  the 
department  from  closing  or  terminating  the  operation  of  any  home  health 
agency  owned  and  operated  by  the  department,  or  closing  or  terminating  any 
office,  branch  office  or  clinic  of  any  such  home  health  agency,  or  otherwise 
discontinuing  the  providing  of  home  health  services  through  any  such  home 
health  agency,  office,  branch  office  or  clinic,  if  the  board  first  demonstrates 
that  there  are  other  providers  of  home  health  services  in  the  area  being 
served  by  the  department's  home  health  agency,  office,  branch  office  or  clinic 
that  will  be  able  to  provide  adequate  home  health  services  to  the  residents 
of  the  area  if  the  department's  home  health  agency,  office,  branch  office  or 
clinic  is  closed  or  otherwise  discontinues  the  providing  of  home  health 
services.  This  demonstration  by  the  board  that  there  are  other  providers  of 
adequate  home  health  services  in  the  area  shall  be  spread  at  length  upon  the 
minutes  of  the  board  at  a  regular  or  special  meeting  of  the  board  at  least 
thirty  (30)  days  before  a  home  health  agency,  office,  branch  office  or  clinic  is 
proposed  to  be  closed  or  otherwise  discontinue  the  providing  of  home  health 
services. 

(c)  The  State  Department  of  Health  may  undertake  such  technical 
programs  and  activities  as  may  be  required  for  the  support  and  operation  of 
those  programs,  including  maintaining  physical,  chemical,  bacteriological 
and  radiological  laboratories,  and  may  make  such  diagnostic  tests  for 
diseases  and  tests  for  the  evaluation  of  health  hazards  as  may  be  deemed 
necessary  for  the  protection  of  the  people  of  the  state. 
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(6)  (a)  The  State  Board  of  Health  shall  administer  the  local  governments 
and  rural  water  systems  improvements  loan  program  in  accordance  with  the 
provisions  of  Section  41-3-16. 

(b)  The  State  Board  of  Health  shall  have  authority: 

(i)  To  enter  into  capitalization  grant  agreements  with  the  United 
States  Environmental  Protection  Agency,  or  any  successor  agency  thereto; 

(ii)  To  accept  capitalization  grant  awards  made  under  the  federal 
Safe  Drinking  Water  Act,  as  amended; 

(iii)  To  provide  annual  reports  and  audits  to  the  United  States 
Environmental  Protection  Agency,  as  may  be  required  by  federal  capital- 
ization grant  agreements;  and 

(iv)  To  establish  and  collect  fees  to  defray  the  reasonable  costs  of 
administering  the  revolving  fund  or  emergency  fund  if  the  State  Board  of 
Health  determines  that  those  costs  will  exceed  the  limitations  established 
in  the  federal  Safe  Drinking  Water  Act,  as  amended.  The  administration 
fees  may  be  included  in  loan  amounts  to  loan  recipients  for  the  purpose  of 
facilitating  payment  to  the  board;  however,  those  fees  may  not  exceed  five 
percent  (5%)  of  the  loan  amount. 

(7)  Notwithstanding  any  other  provision  to  the  contrary,  the  State  De- 
partment of  Health  shall  have  the  following  specific  powers:  The  department 
shall  issue  a  license  to  Alexander  Milne  Home  for  Women,  Inc.,  a  501(c)(3) 
nonprofit  corporation,  for  the  construction,  conversion,  expansion  and  opera- 
tion of  not  more  than  forty-five  (45)  beds  for  developmentally  disabled  adults 
who  have  been  displaced  from  New  Orleans,  Louisiana,  with  the  beds  to  be 
located  in  a  certified  ICF-MR  facility  in  the  City  of  Laurel,  Mississippi.  There 
shall  be  no  prohibition  or  restrictions  on  participation  in  the  Medicaid  program 
for  the  person  receiving  the  license  under  this  subsection  (7).  The  license 
described  in  this  subsection  shall  expire  five  (5)  years  from  the  date  of  its  issue. 
The  license  authorized  by  this  subsection  shall  be  issued  upon  the  initial 
payment  by  the  licensee  of  an  application  fee  of  Sixty-seven  Thousand  Dollars 
($67,000.00)  and  a  monthly  fee  of  Sixty-seven  Thousand  Dollars  ($67,000.00) 
after  the  issuance  of  the  license,  to  be  paid  as  long  as  the  licensee  continues  to 
operate.  The  initial  and  monthly  licensing  fees  shall  be  deposited  by  the  State 
Department  of  Health  into  the  special  fund  created  under  Section  41-7-188. 

(8)  Notwithstanding  any  other  provision  to  the  contrary,  the  State  De- 
partment of  Health  shall  have  the  following  specific  powers:  The  State 
Department  of  Health  is  authorized  to  issue  a  license  to  an  existing  home 
health  agency  for  the  transfer  of  a  county  from  that  agency  to  another  existing 
home  health  agency,  and  to  charge  a  fee  for  reviewing  and  making  a 
determination  on  the  application  for  such  transfer  not  to  exceed  one-half  (V2)  of 
the  authorized  fee  assessed  for  the  original  application  for  the  home  health 
agency,  with  the  revenue  to  be  deposited  by  the  State  Department  of  Health 
into  the  special  fund  created  under  Section  41-7-188. 

(9)  Notwithstanding  any  other  provision  to  the  contrary,  the  State  De- 
partment of  Health  shall  have  the  following  specific  powers:  For  the  period 
beginning  July  1,  2010,  through  June  30,  2014,  the  State  Department  of 
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Health  is  authorized  and  empowered  to  assess  a  fee  in  addition  to  the  fee 
prescribed  in  Section  41-7-188  for  reviewing  appHcations  for  certificates  of 
need  in  an  amount  not  to  exceed  twenty-five  one-hundredths  of  one  percent 
(.25  of  1%)  of  the  amount  of  a  proposed  capital  expenditure,  but  shall  be  not 
less  than  Two  Hundred  Fifty  Dollars  ($250.00)  regardless  of  the  amount  of  the 
proposed  capital  expenditure,  and  the  maximum  additional  fee  permitted  shall 
not  exceed  Fifty  Thousand  Dollars  ($50,000.00).  Provided  that  the  total 
assessments  of  fees  for  certificate  of  need  applications  under  Section  41-7-188 
and  this  section  shall  not  exceed  the  actual  cost  of  operating  the  certificate  of 
need  program. 

(10)  Notwithstanding  any  other  provision  to  the  contrary,  the  State 
Department  of  Health  shall  have  the  following  specific  powers:  The  State 
Department  of  Health  is  authorized  to  extend  and  renew  any  certificate  of  need 
that  has  expired,  and  to  charge  a  fee  for  reviewing  and  making  a  determination 
on  the  application  for  such  action  not  to  exceed  one-half  {V2)  of  the  authorized 
fee  assessed  for  the  original  application  for  the  certificate  of  need,  with  the 
revenue  to  be  deposited  by  the  State  Department  of  Health  into  the  special 
fund  created  under  Section  41-7-188. 

(11)  Notwithstanding  any  other  provision  to  the  contrary,  the  State 
Department  of  Health  shall  have  the  following  specific  powers:  The  State 
Department  of  Health  is  authorized  and  empowered,  to  revoke,  immediately, 
the  license  and  require  closure  of  any  institution  for  the  aged  or  infirm, 
including  any  other  remedy  less  than  closure  to  protect  the  health  and  safety 
of  the  residents  of  said  institution  or  the  health  and  safety  of  the  general 
public. 

(12)  Notwithstanding  any  other  provision  to  the  contrary,  the  State 
Department  of  Health  shall  have  the  following  specific  powers:  The  State 
Department  of  Health  is  authorized  and  empowered,  to  require  the  temporary 
detainment  of  individuals  for  disease  control  purposes  based  upon  violation  of 
any  order  of  the  State  Health  Officer,  as  provided  in  Section  41-23-5.  For  the 
purpose  of  enforcing  such  orders  of  the  State  Health  Officer,  persons  employed 
by  the  department  as  investigators  shall  have  general  arrest  powers.  All  law 
enforcement  officers  are  authorized  and  directed  to  assist  in  the  enforcement  of 
such  orders  of  the  State  Health  Officer. 

SOURCES:  Codes,  1892,  §  2271;  1906,  §  2487;  Hemingway's  1917,  §  4836;  1930, 
§  4873;  1942,  §  7029;  Laws,  1968,  ch.  441,  §  2;  Laws,  1971,  ch.  378,  §  1; 
reenacted  and  amended.  Laws,  1982,  ch.  494,  §  6;  Laws,  1983,  ch.  522,  §  1; 
Laws,  1986,  ch.  371,  §  1;  Laws,  1986,  ch.  500,  §  22;  Laws,  1987,  ch.  512,  §  5; 
Laws,  1988,  ch.  395,  §  4;  Laws,  1988,  ch.  573;  reenacted  and  amended.  Laws, 
1990,  ch.  568,  §  6;  Laws,  1992,  ch.  495,  §  1;  reenacted  and  amended.  Laws, 

1994,  ch.  462,  §  6;  reenacted  and  amended,  Laws,  1995,  ch.  363,  §  6;  Laws, 

1995,  ch.  521,  §  21;  Laws,  1997,  ch.  523,  §  2;  Laws,  1998,  ch.  332,  §  1; 
reenacted  without  change,  Laws,  2001,  ch.  420,  §  6;  Laws,  2002,  ch.  506,  §  8; 
Laws,  2006,  ch.  489,  §  1;  Laws,  2007,  ch.  342,  §  1;  reenacted  and  amended. 
Laws,  2007,  ch.  514,  §  7;  reenacted  and  amended.  Laws,  2010,  ch.  505,  §  6, 
eff  from  and  after  May  1,  2010.  See  Editor's  Note. 
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Joint  Legislative  Committee  Note  —  Section  1  of  ch.  342,  Laws  of  2007,  effective 
July  1,  2007  (approved  March  14,  2007),  amended  this  section.  Section  7  of  ch.  514, 
Laws  of  2007,  effective  June  30,  2007  (approved  March  30,  2007),  also  amended  this 
section.  As  set  out  above,  this  section  reflects  the  language  of  Section  7  of  ch.  514,  Laws 
of  2007,  which  contains  language  that  specifically  provides  that  it  supersedes  §  41-3-15 
as  amended  by  Laws  of  2007,  ch.  342. 

Editor's  Note  —  For  repeal  date  of  this  section,  see  §  41-3-20. 

Sections  75-31-41  through  75-31-49,  referred  to  in  (4)(g),  were  repealed  by  Laws  of 
1999,  ch.  439,  §  2,  eff  from  and  after  July  1,  1999. 

Laws  of  2007,  ch.  514,  §  22  provides  as  follows: 

"SECTION  22.  This  act  shall  take  effect  and  be  in  force  from  and  after  June  30,  2007, 
except  for  Sections  1  and  2  and  Sections  13  through  18,  which  shall  take  effect  and  be 
in  force  from  and  after  the  passage  of  this  act."  Laws  of  2007,  ch.  514  was  approved  on 
March  30,  2007. 

This  section  was  reenacted  and  amended  by  Laws  of  2010,  ch.  505,  §  6,  effective  from 
and  after  July  1,  2010.  The  effective  date  of  Laws  of  2010,  ch.  505,  was  subsequently 
amended  by  Laws  of  2010,  ch.  556,  §  1,  which  provides: 

"SECTION  1.  Section  18  of  House  Bill  No.  211  (Regular  Session)  [Chapter  505]  is 
amended  to  read: 

"Section  18.  This  act  shall  take  effect  and  be  in  force  from  and  after  May  1,  2010." 
Laws  of  2010,  ch.  505,  §  17,  provides: 

"SECTION  17.  (1)  The  State  Board  of  Health  shall  develop  and  make  a  report  to  the 
Public  Health  and  Welfare  Committees  of  the  Senate  and  House  of  Representatives 
prior  to  the  2011  Regular  Session  of  the  Legislature  with  any  necessary  legislative 
recommendations  on  the  following: 

"(a)  The  definitions  and  standards  relating  to  the  licensure  of  'personal  care  home,' 
'assisted  living  facilities,'  'adult  day  care  facilities'  and  'psychiatric  supervised  housing 
facility'  for  the  purposes  of  licensure  purposes  for  institutions  for  the  aged  or  infirm; 

"(b)  A  determination  as  to  whether  the  rules,  regulations  and  standards  adopted  by 
the  State  Board  of  Health  for  personal  care  homes  should  be  uniform  for  each  of  the 
classifications  of  personal  care  homes,  but  may  vary  based  on  the  differences  between 
the  types  of  facilities  in  each  classification. 

"(2)  Nothing  in  this  section  shall  prohibit  the  State  Board  of  Health  from  promulgat- 
ing and  implementing  necessary  rules  and  regulations." 

Laws  of  2011,  ch.  543,  §  1,  effective  April  26,  2011,  provides: 

"SECTION  1.  (1)  There  is  created  an  advisory  committee  to  study  and  provide 
recommendations  to  the  Legislature  regarding  the  areas  of  this  state  that  are 
underserved  in  the  retail  availability  of  fresh  fruits  and  vegetables  and  other  healthy 
foods  and  the  impact  of  the  limited  retail  availability  of  such  foods  on  proper  nutrition 
and  on  obesity  and  related  chronic  illnesses,  including  heart  attacks  and  diabetes. 

"(2)  The  advisory  committee  shall  consist  of  the  following  fifteen  (15)  members: 

"(a)  The  State  Health  Officer,  or  his  designee; 

"(b)  The  Executive  Director  of  the  Division  of  Medicaid,  or  his  designee; 

"(c)  One  (1)  person  who  is  a  member  of  a  county  board  of  supervisors,  to  be  appointed 
by  the  Lieutenant  Governor; 

"(d)  One  (1)  person  who  is  a  mayor  of  a  municipality,  to  be  appointed  by  the  Speaker 
of  the  House  of  Representatives; 

"(e)  The  Commissioner  of  Agriculture  and  Commerce,  or  his  designee; 

"(f)  The  Executive  Director  of  the  Department  of  Human  Services,  or  his  designee; 

"(g)  The  Chairman  of  the  House  Public  Health  and  Human  Services  Committee; 

"(h)  The  Chairman  of  the  Senate  Public  Health  and  Welfare  Committee; 

"(i)  The  Chairman  of  the  House  Agriculture  Committee; 

"(j)  The  Chairman  of  the  Senate  Agriculture  Committee; 

"(k)  Two  (2)  other  members  of  the  House  of  Representatives,  to  be  appointed  by  the 
Speaker  of  the  House  of  Representatives; 
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"(Z)  Two  (2)  other  members  of  the  Senate,  to  be  appointed  by  the  Lieutenant  Governor; 
and 

"(m)  A  registered  dietitian  or  nutritionist,  appointed  by  the  Governor. 
"(3)  In  appointing  members  of  the  advisory  committee,  an  appointing  authority  shall 
ensure  that  the  members  reflect  the  diversity  of  this  state,  with  members  representing: 
"(a)  Rural  areas; 
"(b)  Urban  areas;  and 

"(c)  Different  geographical  regions  of  the  state. 

"(4)  An  advisory  committee  member  is  not  entitled  to  reimbursement  of  expenses  or 
to  compensation. 

"(5)  The  advisory  committee  shall  meet  not  later  than  sixty  (60)  days  after  the 
effective  date  of  this  act  and  shall  select  a  chairman.  The  committee  shall  meet 
regularly  as  necessary  at  the  call  of  the  chairman. 

"(6)  The  advisory  committee  shall: 

"(a)  Investigate  the  retail  availability  of  fresh  fruits  and  vegetables  and  other  healthy 
foods  in  this  state; 

"(b)  Develop  recommendations  for  creating  and  a  plan  for  implementing  a  statewide 
financing  program  to  bring  fresh  food  retailers  into  areas  of  this  state  that  are 
underserved  in  regard  to  the  retail  availability  of  fresh  fruits  and  vegetables  and  other 
healthy  foods;  and 

"(c)  Perform  other  advisory  duties  regarding  the  availability  of  fresh  fruits  and 
vegetables  and  other  healthy  foods  in  this  state. 

"(7)  The  advisory  committee  shall  submit  a  report  to  the  Legislature  not  later  than 
December  1,  2011,  providing  information  relating  to: 

"(a)  The  costs,  benefits,  and  feasibility  of  a  statewide  financing  program  to  bring  fresh 
food  retailers  into  areas  of  this  state  that  are  underserved  in  regard  to  the  retail 
availability  of  fresh  fruits  and  vegetables  and  other  healthy  foods;  and 

"(b)  A  plan  for  implementing  the  program. 

"(8)  To  effectuate  the  work  of  the  advisory  committee,  any  department,  division, 
board,  bureau,  commission  or  agency  of  the  state  or  of  any  political  subdivision  thereof, 
at  the  request  of  the  chair  of  the  committee,  shall  provide  to  the  committee  the  facilities, 
staff  assistance  and  data  as  will  enable  it  to  properly  carry  out  its  task. 

"(9)  The  advisory  committee  shall  be  dissolved  upon  the  presentation  of  its  report  to 
the  Legislature." 

Cross  References  —  Implied  waiver  of  the  medical  privilege  of  patients  regarding 
the  release  of  medical  information  required  to  be  reported  by  this  section,  see  §  13-1-21. 

Duties  in  connection  with  solid  waste  disposal  pursuant  to  joint  agreements  between 
counties  and  municipalities,  see  §§  17-17-1  et  seq. 

Powers  and  duties  of  the  state  board  of  health  with  regard  to  the  Municipal  and 
Domestic  Water  and  Wastewater  System  Operator's  Certification  Act  of  1986,  see 
§  21-27-207. 

State  Administrative  Procedures  Law,  see  §§  25-43-1.101  et  seq. 
Power  of  state  board  of  health  to  require  physical  examinations  of  school  employees, 
see  §  37-11-17. 

County  health  officer,  see  §  41-3-37. 

County  departments  of  health,  see  §§  41-3-43,  41-3-45,  41-3-49  through  41-3-53. 
Municipal  health  boards,  see  §  41-3-57. 

Provision  that,  for  purposes  of  §§  41-7-171  et  seq.,  "State  Department  of  Health" 
shall  mean  the  state  agency  created  under  this  section,  which  shall  be  considered  to  be 
the  State  Health  Planning  and  Development  Agency,  see  §  41-7-173. 

Role  of  State  Department  of  Health  in  granting  of  certificate  of  need  required  to  be 
obtained  by  certain  health  care  service  providers,  see  §  41-7-191. 

Provision  making  hospital  records  the  property  of  the  hospital  subject  to  access  by 
health  officials  in  the  discharge  of  their  duties  pursuant  to  this  section,  see  §  41-9-65. 

Disinfection  and  sanitation  of  buildings,  see  §§  41-25-1  et  seq. 
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Promulgation  of  Primary  Drinking  Water  Regulations  by  state  board  of  health,  see 
§  41-26-5. 

Bureau  of  drug  enforcement  under  Uniform  Controlled  Substances  Law,  see  §§  41- 
29-101  et  seq. 

Regulation  of  hotels  and  innkeepers  by  state  board  of  health,  see  §§  41-49-1  et  seq. 
Animal  and  poultry  byproducts  disposal  or  rendering  plants,  see  §§  41-51-1  et  seq. 
Rabies  inoculation  of  dogs  and  cats,  see  §§  41-53-1  et  seq. 

Establishment  and  administration  of  program  of  emergency  medical  services,  see 
§  41-59-5. 

Powers  and  duties  of  the  state  board  of  health  to  administer  disbursements  from  the 
emergency  medical  services  operating  fund,  see  §§  41-59-5  and  41-59-61. 

Role  of  State  Department  of  Health  in  regulating  onsite  wastewater  disposal 
systems,  see  §§  41-67-3  et  seq. 

Duties  of  department  with  respect  to  Mississippi  Hospice  Law  of  1990,  see  §  41-85-7. 

State  Department  of  Health  to  provide  administrative  support  for  the  Child  Death 
Review  Panel,  see  §  41-111-1. 

Regulation  of  institutions  for  aged  and  infirm,  see  §§  43-11-1  et  seq. 

Designation  of  state  board  of  health  as  agency  to  administer  state-wide  radiation 
protection  program,  see  §  45-14-7. 

Powers  and  duties  of  the  board  with  regard  to  transportation  of  radioactive  waste,  see 
§§  45-14-51  et  seq. 

Health  and  safety  regulations  for  rock  festivals,  see  §  45-21-11. 

Powers  and  duties  of  the  board  under  the  Mississippi  Boiler  and  Pressure  Vessel 
Safety  Law  of  1974,  see  §§  45-23-1  et  seq. 

Authorization  for  State  Board  of  Health  to  limit  sale  of  oysters  for  human  consump- 
tion, see  §  49-15-15. 

Membership  on  board  of  directors  of  Pearl  River  Valley  Water  Supply  District,  see 
§  51-9-107. 

Assistance  by  State  Board  of  Health  in  making  relevant  information  available  to 
Cooperative  Extension  Service  for  information  clearinghouse  assisting  farmers,  see 
§  69-2-5. 

Sanitary  regulations  for  barber  shops,  see  §  73-5-7. 

Review  by  State  Board  of  Health  of  rules  and  regulations  relating  to  sanitation 
promulgated  by  state  board  of  cosmetology,  see  §  73-7-7. 

Powers  and  duties  of  the  State  Board  of  Health  with  respect  to  the  Mississippi 
Occupational  Therapy  Practice  Act,  see  §  73-24-1  et  seq. 

Powers  and  duties  of  state  board  with  regard  to  restrictions  on  license  to  practice  of 
physicians  under  disabled  physician  law,  see  §§  73-25-51  et  seq. 

Duties  of  the  board  of  health  with  respect  to  anhydrous  ammonia  storage  facilities, 
see  §  75-57-31. 

Duties  of  state  board  of  health  under  Mississippi  Youth  Camp  Safety  and  Health  Law, 
see  §§  75-74-1  et  seq. 

Regulation  of  nonprofit  dental  service  associations,  see  §§  83-43-1  et  seq. 
Federal  Aspects  —  Federal  Safe  Drinking  Water  Act,  see  42  USCS  §§  300f  et  seq. 

eJUDICLAL  DECISIONS 


I.  Under  Current  Law. 

1.  In  general. 

2.  -5.  [Reserved  for  future  use]. 

n.  Under  Former  §  41-3-21. 
6.  Constitutionality. 


I.  Under  Current  Law. 

1.  In  generaL 

Mississippi  Board  of  Health  Regulation, 
excluding  milk  from  another  state  unless 
such  other  state  accepted  Mississippi  milk 
on  a  reciprocal  basis,  unduly  burdened 
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interstate  commerce  and  could  not  be  jus- 
tified either  as  a  permissible  exercise  of 
state  power  in  maintaining  health  stan- 
dards, particularly  since  such  milk  was 
excluded  regardless  of  whether  it  met 
health  standards,  or  as  a  free  trade  provi- 
sion promoting  trade  between  the  states. 
Great  Atl.  &  Pac.  Tea  Co.  v.  Cottrell,  424 
U.S.  366,  96  S.  Ct.  923,  47  L.  Ed.  2d  55 
(1976). 

Contents  of  the  records  of  the  director  of 
the  state  hygienic  laboratory  as  to  the 
result  of  a  blood  test  were  admissible  in  a 
suit  for  damages  for  negligent  burns  of 
X-ray  machine  where  it  was  not  shown 
that  proffered  evidence  pertained  to  a 
blood  specimen  of  plaintiff.  Unger  v. 
Grimsley,  138  Miss.  591,  103  So.  341 
(1925). 

The  law  creating  the  state  board  of 
health  held  to  be  constitutional  under  the 
police  power  of  the  state.  Hawkins  v. 
Hoye,  108  Miss.  282,  66  So.  741  (1914), 
error  overruled,  66  So.  1015  (Miss.  1915). 

An  ordinance  of  the  board  of  health 
requiring  that  milk  cows  used  in  the  dairy 


business  be  examined  is  valid;  it  does  not 
violate  either  the  federal  or  state  consti- 
tution. Hawkins  v.  Hoye,  108  Miss.  282,  66 
So.  741  (1914),  error  overruled,  66  So. 
1015  (Miss.  1915). 

2.-5.  [Reserved  for  future  use]. 

II.  Under  Former  §  41-3-21. 

6.  Constitutionality. 

A  case  holding  that  this  section  [Code 
1942,  §  7032]  as  it  appeared  as 
Hemingway  Code  1927,  §  5517  with  ref- 
erence to  removal  of  county  health  officer 
without  notice  or  cause  was  unconstitu- 
tional. Mississippi  State  Bd.  of  Health  v. 
Matthews,  113  Miss.  510,  74  So.  417 
(1917). 

The  county  health  officer  is  a  public 
officer  and  cannot  be  removed  by  the  state 
board  of  health  without  cause,  notice  or 
hearing.  Ware  v.  State,  111  Miss.  599,  71 
So.  868  (1916),  error  overruled,  72  So.  237 
(Miss.  1916). 


ATTORNEY  GENERAL  OPINIONS 


Based  on  the  requirement  set  forth  in 
Section  41-67-23  that  the  Department  of 
Health  inspect  wastewater  systems  at  the 
behest  of  the  property  owner,  or  his 
lender,  coupled  with  the  authority  to 
charge  and  collect  reasonable  fees  for 


health  services  as  set  out  in  Section  41-3- 
15(4)(f),  the  Department  of  Health  may 
recoup  actual  costs  associated  with  its 
obligations  imposed  in  Section  41-67-23. 
Thompson,  April  18,  1995,  A.G.  Op.  #95- 
0240. 


RESEARCH  REFERENCES 


ALR.  Liability  for  retaliation  against 
at-will  employee  for  public  complaints  or 
efforts  relating  to  health  or  safety.  75 
A.L.R.4th  13. 

Propriety  of  prophylactic  availability 
programs.  52  A.L.R.5th  477. 


Am  Jur.  39  Am.  Jur.  2d,  Health  §§  1  et 
seq. 

CJS.  39A  C.J.S.,  Health  and  Environ- 
ment §§  20  et  seq. 


§  41-3-16.  Local  governments  and  rural  water  systems  im- 
provements revolving  loan  and  grant  program  [Repealed 
effective  June  30,  2014]. 

(l)(a)  There  is  established  a  local  governments  and  rural  v^ater  systems 
improvements  revolving  loan  and  grant  program  to  be  administered  by  the 
State  Department  of  Health,  referred  to  in  this  section  as  "department,"  for 
the  purpose  of  assisting  counties,  incorporated  municipalities,  districts  or 
other  v^ater  organizations  that  have  been  granted  tax  exempt  status  under 
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either  federal  or  state  law,  in  making  improvements  to  their  water  systems, 
including  construction  of  new  water  systems  or  expansion  or  repair  of 
existing  water  systems.  Loan  and  grant  proceeds  may  be  used  by  the 
recipient  for  planning,  professional  services,  acquisition  of  interests  in  land, 
acquisition  of  personal  property,  construction,  construction-related  services, 
maintenance,  and  any  other  reasonable  use  which  the  board,  in  its  discre- 
tion, may  allow.  For  purposes  of  this  section,  "water  systems"  has  the  same 
meaning  as  the  term  "public  water  system"  under  Section  41-26-3. 

(b)  (i)  There  is  created  a  board  to  be  known  as  the  "Local  Governments 
and  Rural  Water  Systems  Improvements  Board,"  referred  to  in  this  section 
as  "board,"  to  be  composed  of  the  following  nine  (9)  members:  the  State 
Health  Officer,  or  his  designee,  who  shall  serve  as  chairman  of  the  board; 
the  Executive  Director  of  the  Mississippi  Development  Authority,  or  his 
designee;  the  Executive  Director  of  the  Department  of  Environmental 
Quality,  or  his  designee;  the  Executive  Director  of  the  Department  of 
Finance  and  Administration,  or  his  designee;  the  Executive  Director  of  the 
Mississippi  Association  of  Supervisors,  or  his  designee;  the  Executive 
Director  of  the  Mississippi  Municipal  League,  or  his  designee;  the  Execu- 
tive Director  of  the  American  Council  of  Engineering  Companies  of 
Mississippi,  or  his  designee;  the  State  Director  of  the  United  States 
Department  of  Agriculture,  Rural  Development,  or  his  designee;  and  a 
manager  of  a  rural  water  system. 

The  Governor  shall  appoint  a  manager  of  a  rural  water  system  from 
a  list  of  candidates  provided  by  the  Executive  Director  of  the  Mississippi 
Rural  Water  Association.  The  Executive  Director  of  the  Mississippi  Rural 
Water  Association  shall  provide  the  Governor  a  list  of  candidates  which 
shall  contain  a  minimum  of  three  (3)  candidates  for  each  appointment. 

(ii)  Nonappointed  members  of  the  board  may  designate  another 
representative  of  their  agency  or  association  to  serve  as  an  alternate. 

(iii)  The  gubernatorial  appointee  shall  serve  a  term  concurrent  with 
the  term  of  the  Governor  and  until  a  successor  is  appointed  and  qualified. 
No  member,  officer  or  employee  of  the  Board  of  Directors  of  the  Mississippi 
Rural  Water  Association  shall  be  eligible  for  appointment. 

(c)  The  department,  if  requested  by  the  board,  shall  furnish  the  board 
with  facilities  and  staff  as  needed  to  administer  this  section.  The  department 
may  contract,  upon  approval  by  the  board,  for  those  facilities  and  staff 
needed  to  administer  this  section,  including  routine  management,  as  it 
deems  necessary.  The  board  may  advertise  for  or  solicit  proposals  from 
public  or  private  sources,  or  both,  for  administration  of  this  section  or  any 
services  required  for  administration  of  this  section  or  any  portion  thereof.  It 
is  the  intent  of  the  Legislature  that  the  board  endeavor  to  ensure  that  the 
costs  of  administration  of  this  section  are  as  low  as  possible  in  order  to 
provide  the  water  consumers  of  Mississippi  safe  drinking  water  at  affordable 
prices. 

(d)  Members  of  the  board  may  not  receive  any  salary,  compensation  or 
per  diem  for  the  performance  of  their  duties  under  this  section. 
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(2)(a)  There  is  created  a  special  fund  in  the  State  Treasury  to  be 
designated  as  the  "Local  Governments  and  Rural  Water  Systems  Improve- 
ments Revolving  Loan  Fund,"  referred  to  in  this  section  as  "revolving  fund," 
which  fund  shall  consist  of  those  monies  as  provided  in  Sections  6  and  13  of 
Chapter  521,  Laws  of  1995.  The  revolving  fund  may  receive  appropriations, 
bond  proceeds,  grants,  gifts,  donations  or  funds  from  any  source,  public  or 
private.  Except  as  otherwise  provided  in  this  section,  the  revolving  fund 
shall  be  credited  with  all  repayments  of  principal  and  interest  derived  from 
loans  made  from  the  revolving  fund.  Except  as  otherwise  provided  in  this 
section,  the  monies  in  the  revolving  fund  may  be  expended  only  in  amounts 
appropriated  by  the  Legislature,  and  the  different  amounts  specifically 
provided  for  the  loan  program  and  the  grant  program  shall  be  so  designated. 
Except  as  otherwise  provided  in  this  section,  monies  in  the  fund  may  only  be 
expended  for  the  grant  program  from  the  amount  designated  for  such 
program.  The  revolving  fund  shall  be  maintained  in  perpetuity  for  the 
purposes  established  in  this  section  and  Sections  6  through  20  of  Chapter 
521,  Laws  of  1995.  Unexpended  amounts  remaining  in  the  revolving  fund  at 
the  end  of  a  fiscal  year  shall  not  lapse  into  the  State  General  Fund,  and  any 
interest  earned  on  amounts  in  the  revolving  fund  shall  be  deposited  to  the 
credit  of  the  fund.  Monies  in  the  revolving  fund  may  not  be  used  or  expended 
for  any  purpose  except  as  authorized  under  this  section  and  Sections  6 
through  20  of  Chapter  521,  Laws  of  1995.  Any  monies  in  the  fund  may  be 
used  to  match  any  federal  funds  that  are  available  for  the  same  or  related 
purposes  for  which  funds  are  used  and  expended  under  this  section  and 
Sections  6  through  20  of  Chapter  521,  Laws  of  1995.  Any  federal  funds  shall 
be  used  and  expended  only  in  accordance  with  federal  laws,  rules  and 
regulations  governing  the  expenditure  of  those  funds.  No  person  shall  use 
any  monies  from  the  revolving  fund  for  the  acquisition  of  real  property  or 
any  interest  in  real  property  unless  that  property  is  integral  to  the  project 
funded  under  this  section  and  the  purchase  is  made  from  a  willing  seller.  No 
county,  incorporated  municipality  or  district  shall  acquire  any  real  property 
or  any  interest  in  any  real  property  for  a  project  funded  through  the 
revolving  fund  by  condemnation.  The  board's  application  of  Sections  43-37-1 
through  43-37-13  shall  be  no  more  stringent  or  extensive  in  scope,  coverage 
and  effect  than  federal  property  acquisition  laws  and  regulations. 

(b)  There  is  created  a  special  fund  in  the  State  Treasury  to  be  desig- 
nated as  the  "Local  Governments  and  Rural  Water  Systems  Emergency 
Loan  Fund,"  hereinafter  referred  to  as  "emergency  fund,"  which  fund  shall 
consist  of  those  monies  as  provided  in  Sections  6  and  13  of  Chapter  521, 
Laws  of  1995.  The  emergency  fund  may  receive  appropriations,  bond 
proceeds,  grants,  gifts,  donations  or  funds  from  any  source,  public  or  private. 
Except  as  otherwise  provided  in  this  section,  the  emergency  fund  shall  be 
credited  with  all  repayments  of  principal  and  interest  derived  from  loans 
made  from  the  emergency  fund.  Except  as  otherwise  provided  in  this  section, 
the  monies  in  the  emergency  fund  may  be  expended  only  in  amounts 
appropriated  by  the  Legislature.  The  emergency  fund  shall  be  maintained  in 
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perpetuity  for  the  purposes  established  in  this  section  and  Section  6  of 
Chapter  521,  Laws  of  1995.  Unexpended  amounts  remaining  in  the  emer- 
gency fund  at  the  end  of  a  fiscal  year  shall  not  lapse  into  the  State  General 
Fund.  Any  interest  earned  on  amounts  in  the  emergency  fund  shall  be 
deposited  to  the  credit  of  the  fund.  Monies  in  the  emergency  fund  may  not  be 
used  or  expended  for  any  purpose  except  as  authorized  under  this  section 
and  Section  6  of  Chapter  521,  Laws  of  1995. 

(c)  The  board  created  in  subsection  (1)  shall  establish  loan  and  grant 
programs  by  which  loans  and  grants  may  be  made  available  to  counties, 
incorporated  municipalities,  districts  or  other  water  organizations  that  have 
been  granted  tax  exempt  status  under  either  federal  or  state  law,  to  assist 
those  counties,  incorporated  municipalities,  districts  or  water  organizations 
in  making  water  systems  improvements,  including  the  construction  of  new 
water  systems  or  expansion  or  repair  of  existing  water  systems.  Any  entity 
eligible  under  this  section  may  receive  either  a  loan  or  a  grant,  or  both.  No 
grant  awarded  under  the  program  established  in  this  section  may  be  made 
using  funds  from  the  loan  program.  Grants  may  be  awarded  only  when  the 
Legislature  specifically  appropriates  funds  for  that  particular  purpose.  The 
interest  rate  on  those  loans  may  vary  from  time  to  time  and  from  loan  to 
loan,  and  will  be  at  or  below  market  interest  rates  as  determined  by  the 
board.  The  board  shall  act  as  quickly  as  is  practicable  and  prudent  in 
deciding  on  any  loan  request  that  it  receives.  Loans  from  the  revolving  fund 
or  emergency  fund  may  be  made  to  counties,  incorporated  municipalities, 
districts  or  other  water  organizations  that  have  been  granted  tax  exempt 
status  under  either  federal  or  state  law,  as  set  forth  in  a  loan  agreement  in 
amounts  not  to  exceed  one  hundred  percent  (100%)  of  eligible  project  costs  as 
established  by  the  board.  The  board  may  require  county,  municipal,  district 
or  other  water  organization  participation  or  funding  from  other  sources,  or 
otherwise  limit  the  percentage  of  costs  covered  by  loans  from  the  revolving 
fund  or  the  emergency  fund.  The  board  may  establish  a  maximum  amount 
for  any  loan  from  the  revolving  fund  or  emergency  fund  in  order  to  provide 
for  broad  and  equitable  participation  in  the  programs. 

(d)  A  county  that  receives  a  loan  from  the  revolving  fund  or  the 
emergency  fund  shall  pledge  for  repayment  of  the  loan  any  part  of  the 
homestead  exemption  annual  tax  loss  reimbursement  to  which  it  may  be 
entitled  under  Section  27-33-77,  as  may  be  required  to  meet  the  repayment 
schedule  contained  in  the  loan  agreement.  An  incorporated  municipality 
that  receives  a  loan  from  the  revolving  fund  or  the  emergency  fund  shall 
pledge  for  repayment  of  the  loan  any  part  of  the  sales  tax  revenue 
distribution  to  which  it  may  be  entitled  under  Section  27-65-75,  as  may  be 
required  to  meet  the  repayment  schedule  contained  in  the  loan  agreement. 
All  recipients  of  such  loans  shall  establish  a  dedicated  source  of  revenue  for 
repayment  of  the  loan.  Before  any  county  or  incorporated  municipality  shall 
receive  any  loan,  it  shall  have  executed  with  the  State  Tax  Commission  and 
the  board  a  loan  agreement  evidencing  that  loan.  The  loan  agreement  shall 
not  be  construed  to  prohibit  any  recipient  from  prepaying  any  part  or  all  of 
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the  funds  received.  The  repayment  schedule  in  each  loan  agreement  shall 
provide  for  (i)  monthly  payments,  (ii)  semiannual  payments  or  (iii)  other 
periodic  payments,  the  annual  total  of  which  shall  not  exceed  the  annual 
total  for  any  other  year  of  the  loan  by  more  than  fifteen  percent  (15%). 
Except  as  otherwise  provided  in  subsection  (4)  of  this  section,  the  loan 
agreement  shall  provide  for  the  repayment  of  all  funds  received  from  the 
revolving  fund  within  not  more  than  fifteen  (15)  years  or  a  term  as  otherwise 
allowed  by  the  federal  Safe  Drinking  Water  Act,  and  all  funds  received  from 
the  emergency  fund  within  not  more  than  five  (5)  years  from  the  date  of 
project  completion,  and  any  repayment  shall  commence  not  later  than  one 
(1)  year  after  project  completion.  The  State  Tax  Commission  shall  withhold 
semiannually  from  counties  and  monthly  from  incorporated  municipalities 
from  the  amount  to  be  remitted  to  the  county  or  municipality,  a  sum  equal 
to  the  next  repayment  as  provided  in  the  loan  agreement. 

(e)  Any  county,  incorporated  municipality,  district  or  other  water  orga- 
nization desiring  to  construct  a  project  approved  by  the  board  which  receives 
a  loan  from  the  state  for  that  purpose  but  which  is  not  eligible  to  pledge  for 
repayment  under  the  provisions  of  paragraph  (d)  of  this  subsection,  shall 
repay  that  loan  by  making  payments  each  month  to  the  State  Treasurer 
through  the  Department  of  Finance  and  Administration  for  and  on  behalf  of 
the  board  according  to  Section  7-7-15,  to  be  credited  to  either  the  revolving 
fund  or  the  emergency  fund,  whichever  is  appropriate,  in  lieu  of  pledging 
homestead  exemption  annual  tax  loss  reimbursement  or  sales  tax  revenue 
distribution. 

Loan  repayments  shall  be  according  to  a  repayment  schedule  contained 
in  each  loan  agreement  as  provided  in  paragraph  (d)  of  this  subsection. 

(f)  Any  district  created  pursuant  to  Sections  19-5-151  through  19-5-207 
that  receives  a  loan  from  the  revolving  fund  or  the  emergency  fund  shall 
pledge  for  repayment  of  the  loan  any  part  of  the  revenues  received  by  that 
district  pursuant  to  Sections  19-5-151  through  19-5-207,  as  may  be  required 
to  meet  the  repayment  schedule  contained  in  the  loan  agreement. 

(g)  The  State  Auditor,  upon  request  of  the  board,  shall  audit  the  receipts 
and  expenditures  of  a  county,  an  incorporated  municipality,  district  or  other 
water  organization  whose  loan  repayments  appear  to  be  in  arrears,  and  if 
the  Auditor  finds  that  the  county,  incorporated  municipality,  district  or  other 
water  organization  is  in  arrears  in  those  repayments,  the  Auditor  shall 
immediately  notify  the  chairman  of  the  board  who  may  take  any  action  as 
may  be  necessary  to  enforce  the  terms  of  the  loan  agreement,  including 
liquidation  and  enforcement  of  the  security  given  for  repayment  of  the  loan, 
and  the  Executive  Director  of  the  Department  of  Finance  and  Administra- 
tion who  shall  withhold  all  future  payments  to  the  county  of  homestead 
exemption  annual  tax  loss  reimbursements  under  Section  27-33-77  and  all 
sums  allocated  to  the  county  or  the  incorporated  municipality  under  Section 
27-65-75  until  such  time  as  the  county  or  the  incorporated  municipality  is 
again  current  in  its  loan  repayments  as  certified  by  the  board. 

(h)  Except  as  otherwise  provided  in  this  section,  all  monies  deposited  in 
the  revolving  fund  or  the  emergency  fund,  including  loan  repayments  and 
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interest  earned  on  those  repayments,  shall  be  used  only  for  providing  loans 
or  other  financial  assistance  to  water  systems  as  the  board  deems  appropri- 
ate. In  addition,  any  amounts  in  the  revolving  fund  or  the  emergency  fund 
may  be  used  to  defray  the  reasonable  costs  of  administering  the  revolving 
fund  or  the  emergency  fund  and  conducting  activities  under  this  section  and 
Sections  6  through  20  of  Chapter  521,  Laws  of  1995,  subject  to  any 
limitations  established  in  the  federal  Safe  Drinking  Water  Act,  as  amended 
and  subject  to  annual  appropriation  by  the  Legislature.  The  department  is 
authorized,  upon  approval  by  the  board,  to  use  amounts  available  to  it  from 
the  revolving  fund  or  the  emergency  fund  to  contract  for  those  facilities  and 
staff  needed  to  administer  and  provide  routine  management  for  the  funds 
and  loan  program.  However,  notwithstanding  any  other  provision  of  law  to 
the  contrary,  all  or  any  portion  of  repayments  of  principal  and  interest 
derived  from  the  fund  uses  described  in  this  section  may  be  designated  or 
pledged  for  repayment  of  a  loan  as  provided  for  in  Section  31-25-28  in 
connection  with  a  loan  from  the  Mississippi  Development  Bank. 

(3)  In  administering  this  section  and  Sections  6  through  20  of  Chapter 

521,  Laws  of  1995,  the  board  created  in  subsection  (1)  of  this  section  shall  have 

the  following  powers  and  duties: 

(a)  To  supervise  the  use  of  all  funds  made  available  under  this  section 
and  Sections  6  through  20  of  Chapter  521,  Laws  of  1995,  for  local  govern- 
ments and  rural  water  systems  improvements; 

(b)  To  promulgate  rules  and  regulations,  to  make  variances  and  excep- 
tions thereto,  and  to  establish  procedures  in  accordance  with  this  section  and 
Sections  6  through  20  of  Chapter  521,  Laws  of  1995,  for  the  implementation 
of  the  local  governments  and  rural  water  systems  improvements  revolving 
loan  program; 

(c)  To  require,  at  the  board's  discretion,  any  loan  or  grant  recipient  to 
impose  a  per  connection  fee  or  surcharge  or  amended  water  rate  schedule  or 
tariff  on  each  customer  or  any  class  of  customers,  benefiting  from  an 
improvement  financed  by  a  loan  or  grant  made  under  this  section,  for 
repayment  of  any  loan  funds  provided  under  this  section  and  Sections  6 
through  20  of  Chapter  521,  Laws  of  1995.  The  board  may  require  any  loan  or 
grant  recipient  to  undergo  a  water  system  viability  analysis  and  may  require 
a  loan  or  grant  recipient  to  implement  any  result  of  the  viability  analysis.  If 
the  loan  recipient  fails  to  implement  any  result  of  a  viability  analysis  as 
required  by  the  board,  the  board  may  impose  a  monetary  penalty  or  increase 
the  interest  rate  on  the  loan,  or  both.  If  the  grant  recipient  fails  to  implement 
any  result  of  a  viability  analysis  as  required  by  the  board,  the  board  may 
impose  a  monetary  penalty  on  the  grant; 

(d)  To  review  and  certify  all  projects  for  which  funds  are  authorized  to 
be  made  available  under  this  section  and  Sections  6  through  20  of  Chapter 
521,  Laws  of  1995,  for  local  governments  and  rural  water  systems  improve- 
ments; 

(e)  To  requisition  monies  in  the  Local  Governments  and  Rural  Water 
Systems  Improvements  Revolving  Loan  Fund  and  the  Local  Governments 
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and  Rural  Water  Systems  Emergency  Loan  Fund  and  distribute  those 
monies  on  a  project-by-project  basis  in  accordance  with  this  section; 

(f)  To  ensure  that  the  funds  made  available  under  this  section  and 
Sections  6  through  20  of  Chapter  521,  Laws  of  1995,  to  a  county,  an 
incorporated  municipality,  a  district  or  a  water  organization  that  has  been 
granted  tax  exempt  status  under  either  federal  or  state  law  provide  for  a 
distribution  of  projects  and  funds  among  the  entities  under  a  priority  system 
established  by  the  board; 

(g)  To  maintain  in  accordance  with  generally  accepted  government 
accounting  standards  an  accurate  record  of  all  monies  in  the  revolving  fund 
and  the  emergency  fund  made  available  to  counties,  incorporated  munici- 
palities, districts  or  other  water  organizations  under  this  section  and 
Sections  6  through  20  of  Chapter  521,  Laws  of  1995,  and  the  costs  for  each 
project; 

(h)  To  establish  policies,  procedures  and  requirements  concerning  vi- 
ability and  financial  capability  to  repay  loans  that  may  be  used  in  approving 
loans  available  under  this  section,  including  a  requirement  that  all  loan 
recipients  have  a  rate  structure  which  will  be  sufficient  to  cover  the  costs  of 
operation,  maintenance,  major  equipment  replacement  and  repayment  of 
any  loans  made  under  this  section;  and 

(i)  To  file  annually  with  the  Legislature  a  report  detailing  how  monies 
in  the  Local  Governments  and  Rural  Water  Systems  Improvements  Revolv- 
ing Loan  Fund  and  the  Local  Governments  and  Rural  Water  Systems 
Emergency  Loan  Fund  were  spent  during  the  preceding  fiscal  year  in  each 
county,  incorporated  municipality,  district  or  other  water  organization,  the 
number  of  projects  approved  and  constructed,  and  the  cost  of  each  project. 

For  efficient  and  effective  administration  of  the  loan  program,  revolving 
fund  and  emergency  fund,  the  board  may  authorize  the  department  or  the 
State  Health  Officer  to  carry  out  any  or  all  of  the  powers  and  duties 
enumerated  above. 

(4)  The  board  may,  on  a  case-by-case  basis  and  to  the  extent  allowed  by 
federal  law,  renegotiate  the  payment  of  principal  and  interest  on  loans  made 
under  this  section  to  the  six  (6)  most  southern  counties  of  the  state  covered  by 
the  Presidential  Declaration  of  Major  Disaster  for  the  State  of  Mississippi 
(FEMA-1604-DR)  dated  August  29,  2005,  and  to  incorporated  municipalities, 
districts  or  other  water  organizations  located  in  such  counties;  however,  the 
interest  on  the  loans  shall  not  be  forgiven  for  a  period  of  more  than  twenty-four 
(24)  months  and  the  maturity  of  the  loans  shall  not  be  extended  for  a  period  of 
more  than  forty-eight  (48)  months. 

SOURCES:  Laws,  1995,  ch.  521,  §§  1-3;  Laws,  1996,  ch.  542,  §  1;  Laws,  1998,  ch. 
375,  §  1;  Laws,  2000,  ch.  595,  §  1;  reenacted  without  change.  Laws,  2001,  ch. 
420,  §  7;  Laws,  2002,  ch.  399,  §  1;  Laws,  2006,  ch.  545,  §  1;  Laws,  2007,  ch. 
514,  §  8;  Laws,  2007,  ch.  583,  §  1;  reenacted  without  change,  Laws,  2010,  ch. 
494,  §  3;  reenacted  without  change.  Laws,  2010,  ch.  505,  §  7,  eff  from  and 
after  May  1,  2010.  See  Editor's  Note. 
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Joint  Legislative  Committee  Note  —  Pursuant  to  Section  1-1-109,  the  Joint 
Legislative  Committee  on  Compilation,  Revision  and  Publication  of  Legislation  cor- 
rected a  publishing  error  in  the  first  sentence  of  subsection  (3)(c).  The  words  "this  act" 
were  changed  to  "this  section".  The  Joint  Committee  ratified  the  correction  at  its  June 
3,  2003,  meeting. 

Section  8  of  ch.  514,  Laws  of  2007,  effective  June  30,  2007  (approved  March  30,  2007), 
amended  this  section.  Section  1  of  ch.  583,  Laws  of  2007,  effective  July  1,  2007 
(approved  April  21,  2007),  also  amended  this  section.  As  set  out  above,  this  section 
reflects  the  language  of  Section  1  of  ch.  583,  Laws  of  2007,  pursuant  to  Section  1-3-79 
which  provides  that  whenever  the  same  section  of  law  is  amended  by  different  bills 
during  the  same  legislative  session,  the  amendment  with  the  latest  effective  date  shall 
supersede  all  other  amendments  to  the  same  section  effective  on  an  earlier  date. 

Section  3  of  ch.  494,  Laws  of  2010,  effective  from  and  after  passages  (approved  April 
7,  2010),  amended  this  section.  Section  7  of  ch.  505,  Laws  of  2010,  effective  July  1,  2010 
(approved  April  8,  2010)  but  amended  by  ch.  556,  §  1,  to  be  effective  from  and  after  May 
1,  2010,  reenacted  the  section  without  change.  As  set  out  above,  this  section  reflects  the 
language  of  both  amendments  pursuant  to  Section  1-1-109,  which  gives  the  Joint 
Legislative  Committee  on  Compilation,  Revision  and  Publication  of  Legislation  author- 
ity to  integrate  amendments  so  that  all  versions  of  the  same  code  section  enacted  within 
the  same  legislative  session  may  become  effective.  The  Joint  Committee  on  Compila- 
tion, Revision  and  Publication  of  Legislation  ratified  the  integration  of  these  amend- 
ments as  consistent  with  the  legislative  intent  at  the  July  22,  2010,  meeting  of  the 
Committee. 

Editor's  Note  —  For  repeal  date  of  this  section,  see  §  41-3-20. 

Section  27-3-4  provides  that  the  terms  "'Mississippi  State  Tax  Commission,'  'State 
Tax  Commission,'  'Tax  Commission'  and  'commission'  appearing  in  the  laws  of  this  state 
in  connection  with  the  performance  of  the  duties  and  functions  by  the  Mississippi  State 
Tax  Commission,  the  State  Tax  Commission  or  Tax  Commission  shall  mean  the 
Department  of  Revenue." 

Laws  of  2007,  ch.  514,  §  22  provides  as  follows: 

"SECTION  22.  This  act  shall  take  effect  and  be  in  force  from  and  after  June  30,  2007, 
except  for  Sections  1  and  2  and  Sections  13  through  18,  which  shall  take  effect  and  be 
in  force  from  and  after  the  passage  of  this  act."  Laws  of  2007,  ch.  514  was  approved  on 
March  30,  2007. 

Section  7-7-2  provides  that  the  words  "State  Auditor  of  Public  Accounts,"  "State 
Auditor"  and  "Auditor"  appearing  in  the  laws  of  this  state  in  connection  with  the 
performance  of  the  Auditor's  functions  shall  mean  the  State  Fiscal  Officer  whenever 
they  appear.  Section  27-104-6  provides  that  wherever  the  term  "State  Fiscal  Officer" 
appears  in  any  law  it  shall  mean  "Executive  Director  of  the  Department  of  Finance  and 
Administration." 

Laws  of  2010,  ch.  556,  §  1,  provides: 

"SECTION  1.  Section  18  of  House  Bill  No.  211  (Regular  Session)  [Chapter  505]  is 
amended  to  read: 

"Section  18.  This  act  shall  take  effect  and  be  in  force  from  and  after  May  1,  2010." 
Cross  References  —  Revenue  from  certain  taxes  may  be  used  as  security  for  loan, 
see  §  27-65-75. 

Executive  officer  of  the  State  Health  Department  to  be  State  Health  Officer,  see 
§  41-3-5.1. 

General  powers  and  duties  of  executive  officer,  see  §  41-3-15. 

Federal  Aspects  —  Safe  Drinking  Water  Act,  see  42  USCS  §§  300f  et  seq. 

RESEARCH  REFERENCES 

Am  Jur.  78  Am.  Jur.  2d,  Waters  §  140. 
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§  41-3-17.  Power  to  make  and  publish  rules  and  regulations 
[Repealed  effective  June  30,  2014]. 

The  State  Board  of  Health  is  authorized  to  make  and  pubHsh  all  reason- 
able rules  and  regulations  necessary  to  enable  it  to  discharge  its  duties  and 
powers  and  to  carry  out  the  purposes  and  objectives  of  its  creation.  It  is  further 
authorized  to  make  reasonable  sanitary  rules  and  regulations,  to  be  enforced 
in  the  several  counties  by  the  county  health  officer  under  the  supervision  and 
control  of  the  State  Board  of  Health.  The  State  Board  of  Health  shall  not  make 
or  enforce  any  rule  or  regulation  that  prohibits  consumers  from  providing  their 
own  containers  for  the  purpose  of  purchasing  or  accepting  water  from  any 
vending  machine  or  device  which  filters  or  treats  water  that  has  already  been 
tested  and  determined  to  meet  or  exceed  the  minimum  health  protection 
standards  prescribed  for  drinking  water  under  the  Mississippi  Safe  Drinking 
Water  Law,  if  that  vending  machine  or  device  meets  or  exceeds  United  States 
Environmental  Protection  Agency  or  national  automatic  merchandising  stan- 
dards. 

SOURCES:  Codes,  1892,  §  2273;  1906,  §  2489;  Hemingway's  1917,  §  4838;  1930, 
§  4875;  1942,  §  7031;  Laws,  1968,  ch.  441,  §  3;  reenacted  without  change. 
Laws,  1982,  ch.  494,  §  7;  reenacted  and  amended.  Laws,  1990,  ch.  568,  §  7; 
reenacted  without  change.  Laws,  1994,  ch.  462,  §  7;  reenacted,  Laws,  1995, 
ch.  363,  §  7;  Laws,  1996,  ch.  516,  §  22;  reenacted  without  change.  Laws, 
2001,  ch.  420,  §  8;  reenacted  without  change.  Laws,  2007,  ch.  514,  §  9; 
reenacted  without  change.  Laws,  2010,  ch.  505,  §  8,  eff  from  and  after  May 
1,  2010.  See  Editor's  Note. 

Editor's  Note  —  For  repeal  date  of  this  section,  see  §  41-3-20. 
Laws  of  2007,  ch.  514,  §  22  provides  as  follows: 

"SECTION  22.  This  act  shall  take  effect  and  be  in  force  from  and  after  June  30,  2007, 
except  for  Sections  1  and  2  and  Sections  13  through  18,  which  shall  take  effect  and  be 
in  force  from  and  after  the  passage  of  this  act."  Laws  of  2007,  ch.  514  was  approved  on 
March  30,  2007. 

Laws  of  2010,  ch.  556,  §  1,  provides: 

"SECTION  1.  Section  18  of  House  Bill  No.  211  (Regular  Session)  [Chapter  505]  is 
amended  to  read: 

"Section  18.  This  act  shall  take  effect  and  be  in  force  from  and  after  May  1,  2010." 

Cross  References  —  Powers  and  duties  of  the  state  board  of  health  with  regard  to 
the  Municipal  and  Domestic  Water  and  Wastewater  System  Operator's  Certification  Act 
of  1986,  see  §  21-27-207. 

Penalty  for  violation  of  rules,  see  §  41-3-59. 

Mississippi  Safe  Drinking  Water  Law,  see  §§  41-26-1  et  seq. 

Regulation  of  drugs,  see  §§  41-29-101  et  seq. 

Powers  and  duties  of  the  State  Board  of  Health  with  respect  to  the  Mississippi 
Occupational  Therapy  Practice  Act,  see  §§  73-24-1  et  seq. 
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JUDICIAL  DECISIONS 


1.  In  general. 

A  regulation  requiring  every  licensed 
physician  practicing  in  the  state  to  file  a 
morbidity  report  on  the  first  day  of  each 
month  as  provided  by  the  rules  of  the 
state  board  of  health  is  not  unreasonable. 
Smythe  v.  State,  124  Miss.  454,  86  So.  870 
(1921). 

Where  the  evidence  in  the  trial  of  a 
physician  for  knowingly  violating  a  rule  of 


the  state  board  of  health  does  not  show 
that  the  defendant  had  knowledge  of  such 
regulation,  or  that  publication  of  such 
regulation  had  been  made,  the  defendant 
is  entitled  to  peremptory  instructions. 
Smythe  v.  State,  124  Miss.  454,  86  So.  870 
(1921). 


§  41-3-18.  Assessment  of  fees  [Repealed  effective  June  30, 
2014]. 

(1)  The  board  shall  assess  fees  in  the  follov^ing  amounts  and  for  the 
follow^ing  purposes: 

(a)  Food  establishment  annual  permit  fee,  based  on  the  assessment 
factors  of  the  establishment  as  follov^s: 

Assessment  Category  1  $  30.00 

Assessment  Category  2  100.00 

Assessment  Category  3  150.00 

Assessment  Category  4   200.00 

(b)  Private  water  supply  approval  fee  $  10.00 

The  board  may  develop  such  reasonable  standards,  rules  and  regula- 
tions to  clearly  define  each  assessment  category.  Assessment  categories  shall 
be  based  upon  the  factors  to  the  public  health  implications  of  the  category 
and  type  of  food  preparation  being  utilized  by  the  food  establishment, 
utilizing  the  model  Food  Code  of  1995,  or  as  may  be  amended  by  the  federal 
Food  and  Drug  Administration. 

(2)  The  fee  authorized  under  subsection  (l)(a)  of  this  section  shall  not  be 
assessed  for: 

(a)  Food  establishments  operated  by  public  schools,  public  junior  and 
community  colleges,  or  state  agencies  or  institutions,  including,  without 
limitation,  the  state  institutions  of  higher  learning  and  the  State  Peniten- 
tiary; and 

(b)  Persons  who  make  infrequent  casual  sales  of  honey  and  who  pack  or 
sell  less  than  five  hundred  (500)  gallons  of  honey  per  year,  and  those  persons 
shall  not  be  inspected  by  the  State  Department  of  Health  unless  requested 
by  the  producer. 

(3)  The  fee  authorized  under  subsection  (l)(b)  of  this  section  shall  not  be 
assessed  for  private  water  supplies  used  by  foster  homes  licensed  by  the 
Department  of  Human  Services. 

SOURCES:  Laws,  1986,  ch.  371,  §  2;  Laws,  1988,  ch.  395,  §  5;  Laws,  1989,  ch.  313, 
§  1;  Laws,  1989,  ch.  547,  §  1;  reenacted.  Laws,  1990,  ch.  568,  §  8;  Laws,  1991, 
ch.  606,  §  1;  reenacted  without  change,  Laws,  1994,  ch.  462,  §  8;  reenacted, 
Laws,  1995,  ch.  363,  §  8;  Laws,  1997,  ch.  427,  §  1;  reenacted  without  change. 
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Laws,  2001,  ch.  420,  §  9;  reenacted  and  amended.  Laws,  2007,  eh.  514,  §  10; 
Laws,  2008,  ch.  315,  §  1;  Laws,  2009,  ch.  331,  §  1;  reenacted  without  change, 
Laws,  2010,  ch.  505,  §  9,  eff  from  and  after  May  1,  2010.  See  Editor's  Note. 

Editor's  Note  —  For  repeal  date  of  this  section,  see  §  41-3-20. 
Laws  of  2007,  ch.  514,  §  22  provides  as  follows: 

"SECTION  22.  This  act  shall  take  effect  and  be  in  force  from  and  after  June  30,  2007, 
except  for  Sections  1  and  2  and  Sections  13  through  18,  which  shall  take  effect  and  be 
in  force  from  and  after  the  passage  of  this  act."  Laws  of  2007,  ch.  514  was  approved  on 
March  30,  2007. 

Laws  of  2010,  ch.  556,  §  1,  provides: 

"SECTION  1.  Section  18  of  House  Bill  No.  211  (Regular  Session)  [Chapter  505]  is 
amended  to  read: 

"Section  18.  This  act  shall  take  effect  and  be  in  force  from  and  after  May  1,  2010." 

RESEARCH  REFERENCES 

Am  Jur.39Am.  Jur.  2d,Health§§  109,  CJS.  39A  C.J.S.,  Health  &  Environ- 
110.  ment  §§  95-100. 

§  41-3-19.  Report  to  the  Governor  [Repealed  effective  June 
30,  2014], 

It  is  the  duty  of  the  State  Board  of  Health  to  make  a  report,  in  writing,  to 
the  Governor,  on  or  before  the  first  day  of  December  next  preceding  each 
session,  not  an  extraordinary  session  of  the  Legislature,  upon  the  sanitary 
condition,  prospect,  and  needs  of  the  state,  setting  forth  the  action  of  said 
board,  of  its  officers  and  agents,  the  names  thereof,  and  all  its  expenditures 
since  the  last  preceding  report,  and  such  other  matters  as  it  may  deem  proper 
for  the  promotion  of  health  or  the  prevention  of  disease.  The  report  shall  be  laid 
before  the  Legislature  by  the  Governor  at  its  ensuing  term. 

SOURCES:  Codes,  1892,  §  2272;  1906,  §  2488;  Hemingway's  1917,  §  4837;  1930, 
§  4874;  1942,  §  7030;  reenacted  and  amended.  Laws,  1982,  eh.  494,  §  8; 
reenacted.  Laws,  1990,  ch.  568,  §  9;  reenacted  without  change.  Laws,  1994, 
ch.  462,  §  9;  reenacted.  Laws,  1995,  ch.  363,  §  9;  reenacted  without  change. 
Laws,  2001,  ch.  420,  §  10;  reenacted  without  change.  Laws,  2007,  ch.  514, 
§  11;  reenacted  without  change.  Laws,  2010,  ch.  505,  §  10,  eff  from  and 
after  May  1,  2010.  See  Editor's  Note. 

Editor's  Note  —  For  repeal  date  of  this  section,  see  §  41-3-20. 
Laws  of  2007,  ch.  514,  §  22  provides  as  follows: 

"SECTION  22.  This  act  shall  take  effect  and  be  in  force  from  and  after  June  30,  2007, 
except  for  Sections  1  and  2  and  Sections  13  through  18,  which  shall  take  effect  and  be 
in  force  from  and  after  the  passage  of  this  act."  Laws  of  2007,  ch.  514  was  approved  on 
March  30,  2007. 

Laws  of  2010,  ch.  556,  §  1,  provides: 

"SECTION  1.  Section  18  of  House  Bill  No.  211  (Regular  Session)  [Chapter  505]  is 
amended  to  read: 

"Section  18.  This  act  shall  take  effect  and  be  in  force  from  and  after  May  1,  2010." 
Cross  References  —  Reports  of  local  health  officers  to  state  board  of  health,  see 
§  41-3-51. 


34 


Health  Boards  and  Officers 


§  41-3-21 


§  41-3-20.    Repeal  of  Sections  41-3-1.1  through  41-3-19. 

Sections  41-3-1.1,  41-3-3,  41-3-4,  41-3-5.1,  41-3-6,  41-3-15,  41-3-16,  41-3- 
17,  41-3-18  and  41-3-19,  which  create  the  reconstituted  State  Board  of  Health, 
estabhsh  the  position  of  Executive  Officer  of  the  State  Department  of  Health 
and  establish  the  State  Department  of  Health  and  prescribe  its  powers  and 
duties,  shall  stand  repealed  on  June  30,  2014. 

SOURCES:  Laws,  1994,  ch.  462,  §  11;  Laws,  1995,  ch.  363,  §  10;  Laws,  2001,  ch. 
420,  §  11;  Laws,  2007,  ch.  514,  §  1;  Laws,  2010,  ch.  505,  §  11,  eff  from  and 
after  May  1,  2010.  See  Editor's  Note. 

Editor's  Note  —  Laws  of  2007,  ch.  514,  §  22  provides  as  follows: 
"SECTION  22.  This  act  shall  take  effect  and  be  in  force  from  and  after  June  30,  2007, 
except  for  Sections  1  and  2  and  Sections  13  through  18,  which  shall  take  effect  and  be 
in  force  from  and  after  the  passage  of  this  act."  Laws  of  2007,  ch.  514  was  approved  on 
March  30,  2007. 

This  section  was  amended  by  Laws  of  2010,  ch.  505,  §  11,  effective  from  and  after 
July  1,  2010.  The  effective  date  of  Laws  of  2010,  ch.  505,  was  subsequently  amended  by 
Laws  of  2010,  ch.  556,  §  1,  which  provides: 

"SECTION  1.  Section  18  of  House  Bill  No.  211  (Regular  Session)  [Chapter  505]  is 
amended  to  read: 

"Section  18.  This  act  shall  take  effect  and  be  in  force  from  and  after  May  1,  2010." 

§  41-3-21.  Mississippi  Public  Health  Laboratory  created;  pow- 
ers and  duties. 

(1)  There  is  hereby  established  the  Mississippi  Public  Health  Laboratory 
in  the  Mississippi  State  Department  of  Health. 

(2)  The  Mississippi  Public  Health  Laboratory  shall  have  the  following 
powers  and  duties: 

(a)  To  perform  such  laboratory  tests  and  procedures  as  shall  be  deter- 
mined beneficial  to  the  health  of  the  people  of  Mississippi; 

(b)  To  apply  for  and  maintain  any  and  all  necessary  federal  or  other 
certifications  and/or  licenses  for  the  performance  of  its  duties,  unless  such 
authority  shall  be  otherwise  assigned  by  official  action  of  the  State  Board  of 
Health; 

(c)  The  Mississippi  Public  Health  Laboratory  shall  be  under  the  man- 
agement of  a  director,  who  shall  be  appointed  by  the  State  Health  Officer. 
The  responsibility  for  the  laboratory  shall  be  vested  in  the  director.  The 
director  shall  be  the  administrative  officer  of  the  Mississippi  Public  Health 
Laboratory  and  shall  perform  the  duties  as  may  be  assigned  to  him  or  her  by 
the  State  Board  of  Health.  The  director  shall  receive  compensation  as  may  be 
fixed  by  the  State  Board  of  Health,  subject  to  the  approval  of  the  State 
Personnel  Board.  The  State  Health  Officer  may  employ  such  other  persons 
as  may  be  necessary  to  carry  out  the  provisions  of  this  section.  The 
compensation  and  the  terms  and  conditions  of  their  employment  shall  be 
determined  by  the  State  Board  of  Health  in  accordance  with  applicable  state 
law  and  rules  and  regulations  of  the  State  Personnel  Board. 
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SOURCES:  Laws,  2009,  ch.  301,  §  1,  effective  from  and  after  passage  (approved 
January  28,  2009). 

Editor'sNote  — Aformer§41-3-21  [Codes,  1892,  §  2274;  1906,  §  2490;  Hemingway's 
1917,  §  4839;  1930,  §  4876;  1942,  §  7032],  which  authorized  the  state  board  of  health  to 
fill  vacancies,  was  repealed  by  Laws  of  1982,  ch.  494,  §  16,  effective  from  and  after  July 
1,  1982. 

§  41-3-22.  Mississippi  State  Public  Health  Laboratory  named 
the  Dr.  F.E.  "Ed"  Thompson,  Jr.,  Mississippi  State  Public 
Health  Laboratory. 

The  Mississippi  State  Public  Health  Laboratory,  located  at  570  East 
Woodrow  Wilson  in  Jackson,  Mississippi,  shall  be  named  the  Dr.  F.E.  "Ed" 
Thompson,  Jr.,  Mississippi  State  Public  Health  Laboratory.  The  Department  of 
Finance  and  Administration  shall  prepare  or  have  prepared  a  distinctive 
plaque,  to  be  placed  in  a  prominent  place  within  the  Dr.  F.E.  "Ed"  Thompson, 
Jr.,  Mississippi  State  Public  Health  Laboratory,  which  states  the  background, 
accomplishments  and  public  health  service  to  the  state  and  nation  of  Ed 
Thompson,  M.D.,  M.P.H. 

SOURCES:  Laws,  2010,  ch.  305,  §  1,  eff  from  and  after  passage  (approved  Feb. 
23,  2010.) 

§  41-3-23.  Mississippi  Public  Health  Laboratory  Fund  estab- 
lished; use  of  other  funds  to  support  Mississippi  Public 
Health  Laboratory  authorized. 

(1)  There  is  established  in  the  State  Treasury  a  special  fund  to  be  known 
as  the  Mississippi  Public  Health  Laboratory  Fund,  which  shall  be  comprised  of 
any  funds  that  are  authorized  or  required  to  be  deposited  in  the  special  fund 
including,  but  not  limited  to,  all  laboratory  fees  collected  and  other  income 
generated  by  the  laboratory.  Monies  in  the  fund  shall  be  used  for  the  operations 
of  the  Mississippi  Public  Health  Laboratory  or  the  administration  thereof.  All 
income  from  the  investment  of  the  funds  in  the  special  fund  shall  be  credited 
to  the  account  of  the  special  fund.  Any  funds  in  the  special  fund  at  the  end  of 
a  fiscal  year  shall  not  lapse  into  the  State  General  Fund. 

(2)  The  State  Department  of  Health  is  authorized  to  utilize  any  other 
funds  not  otherwise  specifically  appropriated  by  the  Legislature  for  the 
support  of  the  Mississippi  Public  Health  Laboratory  as  necessary. 

SOURCES:  Laws,  2009,  ch.  301,  §  2,  eff  from  and  after  passage  (approved  Jan. 
28,  2009.) 

Editor's  Note  —  A  former  §41-3-23  [Codes,  1942,  §§  7031,  7066-01;  Laws,  1968,  ch. 
441,  §§  1,  3],  which  designated  the  State  Board  of  Health  as  the  tumor  registry  agency 
of  the  state,  was  repealed  by  Laws  of  1982,  ch.  494,  §  16,  effective  from  and  after  July 
1,  1982. 
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§§  41-3-25  through  41-3-29.  Repealed. 

Repealed  by  Laws,  1982,  ch.  494,  §  16,  eff  from  and  after  July  1,  1982. 
§  41-3-25.  [Codes,  1942,  §  1697;  Laws,  1968,  ch.  441,  §  4] 
§  41-3-27.  [Codes,  1942,  §  7066-02;  Laws,  1968,  ch.  441,  §  7] 
§  41-3-29.  Codes,  1942,  §  7066-03;  Laws,  1968,  ch.  441,  §  8] 

Editor's  Note  —  Former  §  41-3-25  specified  the  information  to  be  furnished  to  the 
tumor  registry  agency. 

Former  §  41-3-27  specified  penalties  for  violations. 

Former  §  41-3-29  authorized  the  tumor  registry  agency  to  accept  federal  grants  and 
assistance. 

§  41-3-30.  Repealed. 

Repealed  by  Laws,  1994,  ch.  462,  §  10,  eff  from  and  after  July  1,  1994. 
[Laws,  1979,  ch.  301,  §  47;  Laws,  1982,  ch.  494,  §  9;  Laws,  1990,  ch.  568, 
§  10] 

Editor's  Note  —  Former  §  41-3-30  was  entitled:  Repeal  of  §§  41-3-1  through 
41-3-19.  See  Section  41-3-20  for  repeal  provisions  for  §§  41-3-1  through  41-3-19. 

§§  41-3-31  through  41-3-35.  Repealed. 

Repealed  by  Laws,  1976,  ch.  469,  §  21,  eff  from  and  after  passage 
(approved  May  25,  1976). 

§§  41-3-31  through  41-3-35  [Laws,  1964,  ch.  435,  §§  1,  2] 

Editor's  Note  —  Former  §  41-3-31  designated  the  State  Board  of  Health  as  the 
state's  radiation  control  agency  and  provided  for  the  promulgation  of  rules  and 
regulations. 

Former  §  41-3-33  provided  for  a  radiation  advisory  committee,  with  authority  to 
approve  nuclear  control  rules  and  regulations  and  advise  the  state  board  of  health 
concerning  nuclear  matters. 

Former  §  41-3-35  provided  for  the  enforcement  of  §§  41-3-31  through  41-3-35  and 
nuclear  control  rules  and  regulations,  declared  a  misdemeanor  and  provided  a  penalty 

§  41-3-37.    Appointment  of  county  health  officer. 

A  competent  physician  shall  be  appointed  county  health  officer  for  each 
county  by  the  State  Board  of  Health  or  its  executive  officer.  Said  board  shall 
cause  the  appointment  to  be  certified  by  its  secretary  to  the  board  of 
supervisors  of  the  county  for  which  the  appointment  was  made. 

SOURCES:  Codes,  1892,  §  2275;  1906,  §  2491;  Hemingway's  1917,  §  4840;  1930, 
§  4877;  1942,  §  7033;  Laws,  1982,  ch.  494,  §  10,  eff  from  and  after  July  1, 
1982. 

Cross  References  —  County  health  department,  see  §§  41-3-43,  41-3-45,  41-3-49  to 
41-3-53. 

Municipal  regulation  of  health,  see  §  41-3-57. 

Inspection  of  establishments  employing  child  labor,  see  §  71-1-25. 
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JUDICIAL  DECISIONS 


1.  Validity. 

2.  Construction  and  application. 

1.  Validity. 

The  powers  vested  in  the  state  board  of 
health  under  this  section  [Code  1942, 
§  7033]  held  to  be  constitutional.  Hawk- 
ins V.  Hoye,  108  Miss.  282,  66  So.  741 
(1914),  error  overruled,  66  So.  1015  (Miss. 
1915). 

2.  Construction  and  application. 

The  power  of  the  board  of  supervisors  to 
fix  the  salary  of  a  county  health  officer 
cannot  be  reviewed  by  the  circuit  court 
unless  the  board  fix  the  salary  so  low  as  to 
oust  the  officer  or  in  effect  abolish  the 
officer.  Board  of  Supvrs.  v.  Powell,  122 
Miss.  665,  84  So.  905  (1920). 

§  41-3-39.  Repealed. 


Compensation  of  health  officers  ap- 
pointed by  municipalities  discussed.  Town 
of  Pass  Christian  v.  Washington,  81  Miss. 
470,  34  So.  225  (1903). 

A  county  health  officer,  appointed  by  the 
board  of  supervisors  under  this  section 
[Code  1942,  §  7033],  is  only  entitled  to  the 
salary  fixed  in  advance  by  the  board  of 
supervisors  as  compensation  for  official 
services  rendered  by  him,  and  he  cannot 
maintain  an  action  of  assumpsit  upon  a 
quantum  meruit  for  such  services,  how- 
ever great.  Yandell  v.  Madison  County,  81 
Miss.  288,  32  So.  918  (1902). 

The  board  of  supervisors  cannot  fix  or 
reduce  after  being  fixed  the  salary  of  the 
county  health  officer  so  as  to  virtually 
abolish  the  office.  Board  of  Supvrs.  v. 
Westbrook,  64  Miss.  312,  1  So.  352  (1887). 


Repealed  by  Laws,  1982,  ch.  494,  §  16,  eff  from  and  after  July  1,  1982. 
[Codes,  1892,  §  2285;  1906,  §  2509;  Hemingway's  1917,  §  4858;  1930, 
§  4895;  1942,  §  7051] 

Editor's  Note  —  Former  §  41-3-39  authorized  the  payment  of  compensation  to  the 
county  health  officer. 

§  41-3-41.    Duties  of  county  health  officer. 

It  shall  be  the  duty  of  the  county  health  officer  to  administer  programs  and 
enforce  the  public  health  provisions  of  the  Mississippi  Code  and  the  rules  and 
regulations  of  the  state  board  of  health  applicable  in  his  county.  He  shall  report 
his  actions  and  all  informations  and  results  of  his  investigations  to  the  board 
of  supervisors  and  state  board  of  health,  and  he  shall  do  such  other  things  as 
the  state  board  of  health  may  lawfully  require  of  him. 

SOURCES:  Codes,  1892,  §  2276;  1906,  §  2494;  Hemingway's  1917,  §  4843;  1930, 
§  4880;  1942,  §  7036;  Laws,  1894,  ch.  39;  Laws,  1982,  ch.  494,  §  11,  eff  from 
and  after  July  1,  1982. 

Cross  References  —  Communicable  and  infectious  diseases,  see  §§  41-23-1  et  seq. 
Disinfection  and  sanitation  of  buildings  and  premises,  see  §§  41-25-1  et  seq. 
Regulation  of  hotels  and  innkeepers,  see  §§  41-49-1  et  seq. 
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JUDICIAL  DECISIONS 


1.  In  general. 

Under  this  section  [Code  1942,  §  7036] 
and  other  sections,  the  legislature  con- 
ferred upon  the  state  board  of  health  the 
power  to  make  reasonable  rules  and  regu- 
lations for  the  prevention  of  diseases  and 
the  protection  of  the  health  of  the  people. 
Hawkins  v.  Hoye,  108  Miss.  282,  66  So. 


741  (1914),  error  overruled,  66  So.  1015 
(Miss.  1915). 

The  orders  of  the  state  board  of  health 
must  stand  the  test  of  reasonableness  and 
whether  an  order  be  reasonable  or  unrea- 
sonable is  a  judicial  question.  Wilson  v. 
Alabama  G.S.R.  Co.,  77  Miss.  714,  28  So. 
567,  78  Am.  St.  R.  543  (1900). 


RESEARCH  REFERENCES 


ALR.  Propriety  of  state  or  local  govern- 
ment health  officer's  warrantless  search — 
post-Camara  cases.  53  A.L.R.4th  1168. 


§  41-3-43.    County  department  of  health;  director. 

(1)  Each  county  in  the  state  is  authorized  in  its  discretion  to  create  a 
county  health  department  and  to  appropriate  funds  for  its  support.  A  director 
for  the  same  shall  be  appointed  in  accordance  with  Section  41-3-37  and 
certified  to  the  board  of  supervisors  of  the  county.  Said  director  shall  be  a 
licensed  physician,  v^ell  trained  in  health  work  and  shall  be  required  to  give  his 
entire  time  to  the  work. 

(2)  (a)  The  State  Board  of  Health  may  create  public  health  districts  of  two 
(2)  or  more  counties  for  the  purpose  of  administering  health  programs  and 
supervising  public  health  workers  in  the  district.  The  state  board  of  health 
or  its  executive  officer  shall  appoint  for  each  such  district  created  a  district 
director,  who  shall  be  a  licensed  physician,  well  trained  in  public  health 
work,  who  shall  give  his  entire  time  to  the  work.  The  district  director  may 
serve  as  county  health  officer  of  any  or  all  counties  in  the  district. 

(b)  The  boards  of  supervisors  of  the  counties  comprising  a  public  health 
district  are  hereby  authorized,  in  their  discretion,  to  appropriate  funds  for 
the  support  of  the  public  health  district  from  the  general  funds  of  the 
counties;  and  pursuant  to  Section  19-9-97,  to  levy  additional  taxes  for  the 
support  of  county  or  district  health  departments. 

(3)  When  any  county  or  counties  create  a  health  department  hereunder, 
then  all  other  local  or  municipal  or  county  public  health  agencies  and 
departments  are  thereby  automatically  abolished,  and  said  county  and  district 
health  departments  shall  have  full  control  over  all  health  matters  in  said 
county  and  counties,  including  all  municipalities  therein,  subject  to  the 
supervision,  direction,  and  jurisdiction  of  the  state  board  of  health.  The  proper 
authorities  of  any  municipality  in  the  State  of  Mississippi  are  hereby  autho- 
rized in  their  discretion  to  make  an  appropriation  for  the  support  of  such 
county  or  district  health  department  from  the  general  funds  of  such  munici- 
pality. 
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SOURCES:  Codes,  Hemingway's  1921  Supp.  §  4884g;  1930,  §  4926;  1942,  §  7082; 
Laws,  1918,  ch.  194;  Laws,  1926,  ch.  309;  Laws,  1982,  ch.  494,  §  12,  eff  from 
and  after  July  1,  1982. 


Cross  References  —  Municipal  quarantine  regulations,  see  §§  21-19-3,  21-19-17. 
County  health  officer,  see  §  41-3-37. 
Municipal  regulations  of  health,  see  §  41-3-57. 


JUDICIAL  DECISIONS 


1.  In  generaL 

This  section  [Code  1942,  §  7082],  abol- 
ishing all  other  local,  municipal,  and 
county  health  agencies  on  creation  by 
county  of  health  department  hereunder, 
controls  general  statutes  empowering  mu- 
nicipalities to  enact  ordinances  and  pre- 
scribe health  regulations.  City  of  Jackson 
V.  Ferguson,  167  Miss.  819,  150  So.  531 
(1933). 


Where  county  had  created  health  de- 
partment under  this  section  [Code  1942, 
§  7082] ,  providing  for  automatic  abolition 
of  all  other  local,  municipal,  and  county 
health  agencies,  municipal  ordinance  pro- 
viding for  inspection  of  all  foods  offered  for 
sale  and  payment  of  fees  fixed  in  ordi- 
nance was  void.  City  of  Jackson  v.  Fergu- 
son, 167  Miss.  819,  150  So.  531  (1933). 


RESEARCH  REFERENCES 


ALR.  Propriety  of  state  or  local  govern- 
ment health  officer's  warrantless  search 
—  post-Camara  cases.  53  A.L.R.4th  1168. 


§  41-3-45.    Term  of  office  of  director;  removal. 

The  State  Board  of  Health  shall  remove  any  director  at  any  time  for  such 
conduct  as  it  may  deem  improper,  or  for  neglect  of  duty,  or  for  incompetency,  or 
for  any  offense  v^hich  in  its  judgment,  is  detrimental  to  the  public  welfare.  It 
may  summarily  suspend  any  director  until  any  complaint  made  of  such 
director  may  be  fully  investigated  by  the  State  Board  of  Health. 


SOURCES:  Codes,  Hemingway's  1921  Supp.  §  4884i;  1930,  §  4928;  1942,  §  7084; 
Laws,  1920,  ch.  208;  Laws,  1982,  eh.  494,  §  13,  eff  from  and  after  July  1, 1982. 


Cross  References  —  County  health  officer,  see  §  41-3-37. 


§  41-3-47.  Repealed. 

Repealed  by  Laws,  1982,  ch.  494,  §  16,  eff  from  and  after  July  1,  1982. 
[Codes,  Hemingway's  1921  Supp.  §  48841;  1930,  §  4931;  1942,  §  7087; 
Laws,  1920,  ch.  208] 


Editor's  Note  —  Former  §  41-3-47  provided  that  the  director  of  a  county  board  of 
health  did  not  have  to  be  a  resident,  and  directed  that  the  director  be  furnished  living 
quarters. 


40 


Health  Boards  and  Officers 


§  41-3-53 


§  41-3-49.    Powers  and  duties  of  director. 

The  director  appointed  pursuant  to  Section  41-3-43  shall  be  given  author- 
ity to  enforce  all  health  laws  of  the  district  or  county  under  the  supervision  and 
direction  of  the  State  Board  of  Health,  or  its  executive  committee,  and  to  make 
such  investigation  of  health  problems  and  recommend  and  institute  such 
measures  as  may  be  necessary.  He  shall  be  under  the  supervision,  direction 
and  jurisdiction  of  the  State  Board  of  Health,  or  its  executive  committee,  and 
he  shall  make  report  to  said  Board  of  Health  of  all  matters  concerning  the 
sanitary  conditions  of  his  district  or  county  in  the  manner  prescribed  by  the 
state  board  of  health,  or  its  executive  committee. 

SOURCES:  Codes,  Hemingway's  1921  Supp.  §  4884h;  1930,  §  4927;  1942,  §  7083; 
Laws,  1920,  ch.  208. 

Cross  References  —  County  health  officer,  see  §  41-3-37. 

Director  of  State  Board  of  Health  being  member  of  marine  conservation  commission, 
see  §  49-15-11. 

RESEARCH  REFERENCES 

Am  Jur.  39  Am.  Jur.  2d,  Health  §§  1  et  CJS.  39A  C.J.S.,  Health  and  Environ- 
seq.  ment  §§  18  et  seq. 

§  41-3-51.    Records  and  reports  of  director. 

The  director  appointed  pursuant  to  Section  41-3-43  of  any  county  or 
district  shall  keep  an  accurate  record  of  all  activities  of  the  department  of 
health  of  the  county  or  district  which  he  serves  for  use  of  the  public  and  for 
information  to  the  board  of  health,  and  such  reports  as  required  by  the  board 
of  health  shall  be  made  to  it.  All  officers  and  employees  of  the  county  or  district 
department  of  health  shall  be  subject  to  the  jurisdiction  and  regulations  of  the 
state  board  of  health  or  its  executive  committee. 

SOURCES:  Codes,  Hemingway's  1921  Supp.  §  4884k;  1930,  §  4930;  1942,  §  7086; 
Laws,  1920,  eh.  208. 

Cross  References  —  Reports  by  state  board  of  health,  see  §  41-3-19. 

§  41-3-53.    Maintenance  of  county  department  of  health. 

The  board  of  supervisors  shall  be  authorized  to  make  such  appropriations 
for  the  department  of  health  as  may  be  necessary  to  pay  the  salary  of  the 
director,  and  the  salaries  of  all  necessary  sanitary  inspectors,  nurses,  and  such 
other  employees  as  may  be  employed  for  carrying  on  the  work.  The  board  shall 
be  authorized  to  pay  all  necessary  traveling  expenses  of  said  employees  in  the 
performance  of  their  duties.  The  board  shall  be  authorized  to  pay  for  all 
necessary  medicine,  materials  and  supplies.  The  board  shall  provide  an  office 
for  its  health  department,  and  furnish  said  office,  and  its  employees,  with  all 
necessary  record  books,  stationery,  stamps,  tables,  chairs,  furniture  and  all 
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other  necessary  articles.  The  board  is  also  authorized  to  do  any  and  all  things 
necessary  and  proper  to  maintain  and  support  a  health  department.  Where 
two  (2)  or  more  counties  shall  unite  in  having  a  department  of  health,  the 
amount  contributed  by  each  for  maintaining  and  supporting  the  work  shall  be 
agreed  upon  by  the  respective  counties,  subject  to  the  approval  of  the  state 
board  of  health,  or  its  executive  committee,  and  all  salaries  to  be  paid  shall  be 
recommended  by  the  state  board  of  health,  or  its  executive  committee  to  the 
board  of  supervisors  of  the  county  or  counties  for  which  the  officers  or 
employees  are  to  act.  All  employees  shall  be  recommended  by  the  state  board 
of  health,  or  its  executive  committee,  and  all  salaries  shall  be  recommended  in 
the  same  way. 

SOURCES:  Codes,  Hemingway's  1921  Supp.  §  4884j;  1930,  §  4929;  1942,  §  7085; 
Laws,  1920,  ch.  208;  Laws,  1940,  ch.  264. 

§  41-3-55.  Repealed. 

Repealed  by  Laws,  1982,  ch.  494,  §  16,  eff  from  and  after  July  1,  1982. 
[Codes,  1906,  §  1645;  Hemingway's  1917,  §  4823;  1930,  §  4865;  1942, 
§  7021] 

Editor's  Note  —  Former  §  41-3-55  directed  the  appointment  of  a  county  board  of 
health  in  each  county  of  the  state. 

§  41-3-57.    Municipal  regulation  of  health. 

Any  municipality  may  pass  public  health  laws  or  ordinances  and  enforce 
the  collection  and  registration  of  birth,  health,  and  mortuary  statistics. 
However,  such  power  shall  be  subject  to  and  not  inconsistent  with  the  rules 
and  regulations  of  the  state  board  of  health  touching  the  health  interests  of  the 
county  in  which  such  municipality  is  situated.  In  the  absence  of  an  explicit 
agreement  to  the  contrary  between  the  state  board  of  health  and  such 
municipality,  enforcement  of  municipal  laws  shall  be  the  responsibility  of  the 
municipality. 

SOURCES:  Codes,  1892,  §  2281;  1906,  §  2505;  Hemingway's  1917,  §  4854;  1930, 
§  4891;  1942,  §  7047;  Laws,  1982,  ch.  494,  §  14,  eff  from  and  after  July  1, 
1982. 

Cross  References  —  Municipal  quarantine  regulations,  see  §§  21-19-3,  21-19-17. 
County  health  officer,  see  §  41-3-37. 

County  health  departments,  see  §§  41-3-43,  41-3-45,  41-3-49  through  41-3-53. 

JUDICIAL  DECISIONS 

1.  In  general.  open  before  7:30  a.m.  or  remain  open  after 

Ordinance  forbidding  barber  shops  to       6:30  p.m.  could  not  be  held  valid  on 
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ground  it  was  designed  to  fix  reasonable 
time  for  inspecting  barber  shops.  Knight  v. 
Johns,  161  Miss.  519,  137  So.  509  (1931). 

RESEARCH  REFERENCES 

Am  Jur.  39  Am.  Jur.  2d,  Health  §  5. 
CJS.  39A  C.J.S.,  Health  and  Environ- 
ment §§  4,  6,  10. 

§  41-3-59.    Violation  of  health  rules. 

Except  as  may  otherwise  be  provided,  any  person  who  shall  knowingly 
violate  any  of  the  provisions  of  this  chapter,  or  any  rule  or  regulation  of  the 
state  board  of  health,  or  any  order  or  regulation  of  the  board  of  supervisors  of 
any  county  or  any  municipal  ordinance  herein  authorized  to  be  made,  shall  be 
guilty  of  a  misdemeanor,  and  on  conviction  shall  be  punished  by  fine  not 
exceeding  Five  Hundred  Dollars  ($500.00),  or  by  imprisonment  in  the  county 
jail  for  not  more  than  six  (6)  months,  or  by  both. 

SOURCES:  Codes,  1892,  §  2287;  1906,  §  2511;  Hemingway's  1917,  §  4860;  1930, 
§  4897;  1942,  §  7053;  Laws,  1983,  ch.  522,  §  2,  eff  from  and  after  July  1, 1983. 

Cross  References  —  Rules  of  state  board  of  health,  see  §  41-3-17. 
Imposition  of  standard  state  assessment  in  addition  to  all  court  imposed  fines  or 
other  penalties  for  any  misdemeanor  violation,  see  §  99-19-73. 

JUDICIAL  DECISIONS 

1.  In  general.  prevention  of  diseases  and  the  protection 

This  section  [Code  1942,  §  7053]  and  of  the  health  of  the  people.  Hawkins  v. 
other  sections  bestowed  upon  the  state  Hoye,  108  Miss.  282,  66  So.  741  (1914), 
board  of  health  the  authority  to  make  error  overruled,  66  So.  1015  (Miss.  1915). 
reasonable  rules  and  regulations  for  the 

§  41-3-61.  Legislative  findings  about  patient-centered  medi- 
cal homes;  State  Board  of  Health  to  adopt  guidelines  appli- 
cable to  physician  practices,  nurse  practitioner  practices 
and  physician  assistant  practices  that  incorporate  prin- 
ciples of  patient-centered  medical  home. 

(1)  The  Legislature  makes  the  following  findings: 

(a)  There  are  patient  programs  that  provide  a  whole-person  orientation 
that  includes  care  for  all  stages  of  life,  including  acute  care,  chronic  care, 
preventive  services  and  end-of-life  care; 

(b)  A  patient-centered  medical  home  must  have  Health  Information 
Exchange  compliant  records,  electronically  integrated  with  electronic  pa- 
tient health  records,  and  use  practice-based  disease  management  applica- 
tions to  facilitate  and  measure  quality  of  care  at  the  point  of  care; 
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(c)  A  patient  in  a  patient-centered  medical  home  actively  participates  in 
health  care  decision  making,  and  feedback  from  the  patient  is  sought  to 
ensure  that  the  expectations  of  the  patient  are  being  met; 

(d)  Care  in  a  patient-centered  medical  home  is  coordinated  across  all 
elements  of  the  health  care  system  and  the  patient's  community  to  assure 
that  the  patient  receives  the  indicated  care  when  and  where  the  patient 
needs  the  care  in  a  culturally  appropriate  manner; 

(e)  Multiple  studies  have  demonstrated  that  when  minorities  have  a 
medical  home,  racial  and  ethnic  disparities  in  terms  of  medical  access 
disappear  and  the  costs  of  health  care  decrease; 

(f)  The  American  Academy  of  Pediatrics,  the  American  Academy  of 
Family  Physicians,  the  American  College  of  Physicians,  and  the  American 
Osteopathic  Association,  representing  more  than  three  hundred  thirty 
thousand  (330,000)  physicians  across  the  country,  have  developed  Joint 
Principles  of  the  Patient-Centered  Medical  Home  that  describe  the  charac- 
teristics of  the  patient-centered  medical  home; 

(g)  The  National  Committee  for  Quality  Assurance  is  developing  a 
patient-centered  medical  home  designation  program  for  physician  practices 
that  meets  specified  criteria;  and 

(h)  The  Federal  Tax  Relief  and  Health  Care  Act  calls  for  a  three-year 
medical  home  demonstration  project  to  be  conducted  in  eight  (8)  states. 

(2)  The  State  Board  of  Health  shall  adopt  guidelines  applicable  to 
physician  practices,  nurse  practitioner  practices  and  physician  assistant 
practices  in  Mississippi  that  incorporate  the  principles  of  the  patient-centered 
medical  home,  using  all  resources  available  to  the  board. 

SOURCES:  Laws,  2010,  ch.  402,  §  1,  eff  from  and  after  July  1,  2010. 

§  41-3-63.    "Mary  D.  Osborne  Building"  renamed  the  "Dr.  Alton 
B.  Cobb  —  Mary  D.  Osborne  State  Public  Health  Building." 

The  "Mary  D.  Osborne  Building"  located  at  570  East  Woodrow  Wilson 
Drive,  Jackson,  Mississippi,  shall  be  renamed  the  "Dr.  Alton  B.  Cobb  —  Mary 
D.  Osborne  State  Public  Health  Building."  The  Department  of  Finance  and 
Administration  shall  prepare  or  have  prepared  a  distinctive  plaque,  to  be 
placed  in  a  prominent  place  within  the  Dr.  Alton  Cobb  —  Mary  D.  Osborne 
State  Public  Health  Building  which  states  the  background,  accomplishments 
and  public  health  service  of  Dr.  Cobb  and  Mary  Osborne  to  the  State  of 
Mississippi. 

SOURCES:  Laws,  2010,  ch.  505,  §  15,  eff  from  and  after  May  1,  2010.  See 
Editor's  Note. 

Editor's  Note  —  This  section  was  enacted  by  Laws  of  2010,  ch.  505,  §  15,  effective 
July  1,  2010.  The  effective  date  of  Laws  of  2010,  ch.  505,  was  subsequently  amended  by 
Laws  of  2010,  ch.  556,  §  1,  which  provides: 

"SECTION  1.  Section  18  of  House  Bill  No.  211  (Regular  Session)  [Chapter  505]  is 
amended  to  read: 
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"Section  18.  This  act  shall  take  effect  and  be  in  force  from  and  after  May  1,  2010." 
MEDICAL  SERVICES  FOR  UNINSURED 

Sec. 

41-3-101.         Provision  of  free  medical  services  to  those  uninsured  and  unable  to  pay. 

§  41-3-101.    Provision  of  free  medical  services  to  those  unin- 
sured and  unable  to  pay. 

The  State  Department  of  Health  is  authorized  to  contract  v^ith  the 
Mississippi  State  Medical  Association  or  any  other  party  for  the  purpose  of 
establishing  a  statewide,  district,  county  or  local  pilot  program,  on  a  pilot 
program  basis,  for  providing  needed  medical  services  at  no  charge  to  persons 
v^ho  have  no  form  of  health  insurance  and  are  unable  to  pay  for  such  medical 
services.  Any  such  pilot  program  shall  be  conditioned  upon  the  availability  of 
funds  obtained  for  such  purpose  from  public  or  private  sources.  Under  such 
program,  the  department  shall  set  the  criteria  for  eligibility  to  receive  such 
free  medical  services  and,  through  the  county  health  departments,  shall 
determine  which  individuals  are  eligible  to  receive  such  services. 

SOURCES:  Laws,  1990,  ch.  544,  §  1;  Laws,  2010,  ch.  505,  §  13,  eff  from  and  after 
May  1,  2010.  See  Editor's  Note. 

Editor's  Note  —  This  section  was  amended  by  Laws  of  2010,  ch.  505,  §  13,  effective 
from  and  after  July  1,  2010.  The  effective  date  of  Laws  of  2010,  ch.  505,  was 
subsequently  amended  by  Laws  of  2010,  ch.  556,  §  1  which  provides: 

"SECTION  1.  Section  18  of  House  Bill  No.  211  (Regular  Session)  [Chapter  505]  is 
amended  to  read: 

"Section  18.  This  act  shall  take  effect  and  be  in  force  from  and  after  May  1,  2010." 
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Department  of  Mental  Health 

Sec. 

41-4-1.  Declaration  of  goal;  promulgation  of  regulations  to  ensure  certain  core 

mental  health  services  are  provided  throughout  the  state. 
41-4-2.  Purpose  of  chapter. 

41-4-3.  State  Board  of  Mental  Health. 

41-4-5.  State  Department  of  Mental  Health. 

41-4-7.  Powers  and  duties  of  board  [Paragraph  (f)  repealed  effective  July  1, 

2017]. 

41-4-8.  Falsification  of  diagnosis  of  Medicaid-eligible  client  for  mental  health 

benefits. 

41-4-9.  Advisory  councils. 

41-4-10.  Strategic  Planning  and  Best  Practices  Committee  created;  purpose; 

composition  [Repealed  effective  July  1,  2017]. 
41-4-11.  Abolition  of  certain  agencies,  and  transfer  of  authority,  personnel  and 

property  to  state  board  of  mental  health. 
41-4-13.  Purchases. 
41-4-15.  Repealed. 

41-4-17.  Children's  rehabilitation  center  excepted  from  state  board  of  mental 

health  jurisdiction. 

41-4-18.  Department  authorized  to  contract  with  private  or  public  entities  to 

transfer  certain  ICFMR  beds  to  other  private  or  public  entities  to  better 
meet  needs  of  individuals  with  intellectual  disabilities;  license  for  beds 
to  remain  with  department. 

41-4-19.  Transfer  of  funds;  issuance  of  warrants. 

41-4-21.  Fiscal  procedures. 

41-4-23.  Security  guards  and  campus  police  at  mental  health  or  intellectual 

disability  facilities. 

41-4-25.  Director  of  mental  health  facility  authorized  to  transfer  patient  to 

another  department  facility. 
41-4-27.  Mental  health  crisis  center  in  Brookhaven,  Mississippi,  named  in  honor 

of  Senator  Billy  V.  Harvey. 

§  41-4-1.  Declaration  of  goal;  promulgation  of  regulations  to 
ensure  certain  core  mental  health  services  are  provided 
throughout  the  state. 

(1)  The  goal  of  the  Rose  Isabel  Williams  IMental  Health  Reform  Act  of  2011 
is  to  reform  the  current  Mississippi  mental  health  delivery  system  so  that 
necessary  services,  supports  and  operational  structures  for  all  its  citizens  v^ith 
mental  illness  and/or  alcohol  and  drug  dependence  and/or  comorbidity, 
v^hether  children,  youth  or  adults,  are  accessible  and  delivered  preferably  in 
the  communities  v^here  these  citizens  live.  To  accomplish  this  goal,  this  act 
provides  that  initially  certain  core  services  as  defined  in  subsection  (2)  of  this 
section  should  be  available  to  residents  of  each  county  in  the  state.  These 
services  may  be  provided  by  community  mental  health/intellectual  disability 
centers.  In  order  to  determine  what  services  are  available,  the  State  Depart- 
ment of  ]V[ental  Health  is  directed  to  survey  the  community  mental  health/ 
intellectual  disability  centers,  and  the  community  mental  health/intellectual 
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disability  centers  are  directed  to  report  what  services  they  are  currently 
providing  in  each  county.  This  act  does  not  require  any  community  mental 
health/intellectual  disability  center  to  provide  any  service.  This  act  is  not 
independent  authority  for  any  program  not  otherwise  authorized. 

(2)  The  State  Board  of  Mental  Health  is  authorized  and  empowered  to 
promulgate  regulations  to  ensure  that  core  adult  mental  health  services,  child 
mental  health  services,  intellectual/developmental  disability  services,  and 
substance  abuse  prevention  and  treatment/rehabilitation  services  are  pro- 
vided throughout  the  state  through  the  regional  mental  health/intellectual 
disability  commissions  and  centers  or  through  other  providers.  The  State 
Board  of  Mental  Health  is  directed  to  give  priority  to  crisis  services  and  crisis 
stabilization  unit  services  provided  twenty-four  (24)  hours  a  day,  seven  (7)  days 
a  week,  where  trained  emergency-crisis  response  staff  triage  referrals  and 
respond  in  a  timely  and  adequate  manner  to  diffuse  a  current  personal  crisis 
situation. 

SOURCES:  Laws,  1974,  ch.  567,  §  1;  Laws,  2010,  ch.  476,  §  17;  Laws,  2011,  ch. 
501,  §  2,  eff  from  and  after  July  1,  2011. 

Editor's  Note  —  Laws  of  2009,  ch.  552,  §  1,  as  amended  by  Laws  of  2010,  ch.  513, 
§  1,  provides: 

"SECTION  1.  (1)  There  is  created  a  Joint  Legislative  Study  Committee  to  study  and 
make  recommendations  for  improving  the  mental  health  system  in  Mississippi.  The 
committee  shall,  at  a  minimum,  examine  the  following  topics: 

"(a)  The  current  delivery  system  of  mental  health  services  by  state,  regional  and  local 
public  entities; 

"(b)  The  structure  of  the  State  Department  of  Mental  Health,  including  the  makeup 
of  the  State  Board  of  Mental  Health  and  the  qualifications  of  the  executive  director  of 
the  department; 

"(c)  The  delivery  of  mental  health  services  through  a  community-based  system  rather 
than  an  institutional-based  system,  focusing  on  delivery  through  the  community 
mental  health  centers; 

"(d)  The  disparity  of  services  and  programs  within  the  different  community  mental 
health  regions  as  they  are  currently  comprised; 

"(e)  The  options  and  solutions  for  ongoing  and  long-term  financing  of  the  community 
mental  health  system; 

"(f)  The  organizational  structure  of  the  community  mental  health  system,  including 
the  makeup  of  the  commissions  and  the  governing  authority  of  each  community  mental 
health  region;  and 

"(g)  Any  other  matters  of  importance  relating  to  the  delivery  of  mental  health  services 
in  the  state. 

"(2)  The  joint  committee  shall  be  composed  of  the  following  ten  (10)  members: 

"(a)  The  Chairman  of  the  House  Public  Health  and  Human  Services  Committee  and 
the  Chairman  of  the  Senate  Public  Health  and  Welfare  Committee,  who  will  be  the 
cochairmen  of  the  joint  committee; 

"(b)  The  Chairman  of  the  House  Appropriations  Committee,  or  his  designee; 

"(c)  The  Chairman  of  the  Senate  Appropriations  Committee,  or  his  designee; 

"(d)  Three  (3)  senators  to  be  appointed  by  the  Lieutenant  Governor;  and 

"(e)  Three  (3)  representatives  to  be  appointed  by  the  Speaker  of  the  House. 

"(3)  Appointments  shall  be  made  within  thirty  (30)  days  after  the  effective  date  of  this 
section.  The  first  meeting  of  the  committee  shall  be  held  on  a  day  to  be  designated 
jointly  by  the  Speaker  of  the  House  and  the  Lieutenant  Governor.  A  majority  of  the 
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members  of  the  committee  shall  constitute  a  quorum.  In  the  adoption  of  rules, 
resolutions  and  reports,  an  affirmative  vote  of  a  majority  of  the  members  of  each  house 
shall  be  required. 

"(4)  Members  of  the  committee  shall  be  paid  from  the  contingent  expense  funds  of 
their  respective  houses  in  the  same  manner  as  provided  for  committee  meetings  when 
the  Legislature  is  not  in  session,  but  only  if  specifically  authorized  by  the  Senate  Rules 
Committee  or  the  House  Management  Committee,  as  the  case  may  be;  however,  no  per 
diem  or  expense  for  attending  meetings  of  the  committee  may  be  paid  while  the 
Legislature  is  in  session.  Members  of  the  committee  may  receive  per  diem  and  expenses 
when  the  Legislature  is  in  session  but  in  recess  under  the  terms  of  a  concurrent 
resolution,  or  in  recess  during  a  special  session,  but  only  if  specifically  authorized  by  the 
Senate  Rules  Committee  or  the  House  Management  Committee,  as  the  case  may  be. 

"(5)  The  committee  shall  make  an  initial  report  of  its  findings  and  recommendations 
to  the  Legislature  not  later  than  December  1,  2009.  The  committee  shall  continue  in 
existence  and  study  the  issues  specified  under  this  section  and  shall  make  a  report  of 
its  findings  and  recommendations  not  later  than  January  2011,  including  any  recom- 
mended legislation.  At  the  time  of  submission  of  its  final  report,  the  committee  shall  be 
dissolved. 

"(6)  (a)  The  Lieutenant  Governor  and  the  Speaker  of  the  House  of  Representatives 
may  jointly  appoint  not  more  than  twelve  (12)  members  to  an  advisory  council  to  the 
joint  committee.  The  members  of  the  advisory  committee  appointed  in  2009  shall 
continue  to  serve  in  2010-2011  as  long  as  the  committee  continues  in  existence. 

"(b)  The  members  of  the  advisory  council  shall  either  be  engaged  professionally  in 
rendering  mental  health  services  or  general  medical  services  or  be  consumers  of  mental 
health  services  or  representatives  of  those  consumers. 

"(c)  The  advisory  council  may  meet  with  the  Joint  Legislative  Study  Committee  and 
may  hold  special  meetings  as  deemed  necessary." 

Laws  of  2011,  ch.  501,  §  1,  provides: 

"SECTION  1.  This  act  shall  be  known  and  may  be  cited  as  the  'Rose  Isabel  Williams 
Mental  Health  Reform  Act  of  2011."' 

The  provisions  of  §  41-4-2,  as  enacted  by  Section  3  of  Chapter  501,  Laws  of  2011,  are 
identical  to  the  provisions  of  this  section  as  it  appeared  prior  to  amendment  by  Section 
2  of  Chapter  501,  Laws  of  2011. 

Amendment  Notes  —  The  2011  amendment  rewrote  the  section. 

Cross  References  —  State  board  of  mental  health,  acting  through  strategic 
planning  and  best  practices  committee,  to  Implement  system  of  performance  measures 
for  services  specified  in  subsection  (2)  of  this  section,  see  §  41-4-7. 

State  mental  institutions  generally,  see  §§  41-17-1  et  seq. 

Mental  retardation  and  illness  centers,  facilities  and  services,  see  §§  41-19-1  et  seq. 
Annual  operational  plan  required  by  §  41-4-7  to  include  listing  of  services  specified  in 
this  section  that  will  be  provided  and  those  that  won't  be  provided,  see  §  41-19-33. 
Drug  abuse  education  programs,  see  §  41-29-169. 

Research  programs  on  misuse  and  abuse  of  controlled  substances,  see  §  41-29-171. 
Alcoholism  and  alcohol  abuse  prevention  control  and  treatment,  see  §§  41-30-1  et 
seq. 

Commitment  of  alcoholics  and  drug  addicts  for  treatment,  see  §§  41-31-1  et  seq. 

RESEARCH  REFERENCES 

Practice  References.  Health  Care  Ad-        Perlin,  Mental  Disability  Law:  Civil  and 
ministration  Library  (CD-ROM)  (Mat-     Criminal,  Second  Edition  (LexisNexis). 
thew  Bender). 
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§  41-4-2.    Purpose  of  chapter. 

The  purpose  of  this  chapter  is  to  coordinate,  develop,  improve,  plan  for, 
and  provide  all  services  for  persons  of  this  state  with  mental  illness,  emotional 
disturbance,  alcoholism,  drug  dependence,  and  an  intellectual  disability;  to 
promote,  safeguard  and  protect  human  dignity,  social  well-being  and  general 
welfare  of  these  persons  under  the  cohesive  control  of  one  (1)  coordinating  and 
responsible  agency  so  that  mental  health  and  intellectual  disability  services 
and  facilities  may  be  uniformly  provided  more  efficiently  and  economically  to 
any  resident  of  the  State  of  Mississippi;  and  further  to  seek  means  for  the 
prevention  of  these  disabilities. 

SOURCES:  Laws,  2011,  ch.  501,  §  3,  eff  from  and  after  July  1,  2011. 
Editor's  Note  —  Laws  of  2011,  ch.  501,  §  1,  provides: 

"SECTION  1.  This  act  shall  be  known  and  may  be  cited  as  the  'Rose  Isabel  Williams 
Mental  Health  Reform  Act  of  2011."' 

The  provisions  of  this  section  as  enacted  by  Section  3  of  Chapter  501,  Laws  of  2011, 
are  identical  to  the  provisions  of  Section  41-4-1  as  it  appeared  prior  to  amendment  by 
Section  2  of  Chapter  501,  Laws  of  2011. 

§  41-4-3.    State  Board  of  Mental  Health. 

(1)  There  is  created  a  State  Board  of  Mental  Health,  referred  to  in  this 
chapter  as  "board,"  consisting  of  nine  (9)  members,  to  be  appointed  by  the 
Governor,  with  the  advice  and  consent  of  the  Senate,  each  of  whom  shall  be  a 
qualified  elector.  One  (1)  member  shall  be  appointed  from  each  congressional 
district  as  presently  constituted;  and  four  (4)  members  shall  be  appointed  from 
the  state  at  large,  one  (1)  of  whom  shall  be  a  licensed  medical  doctor  who  is  a 
psychiatrist,  one  (1)  of  whom  shall  hold  a  Ph.D.  degree  and  be  a  licensed 
clinical  psychologist,  one  (1)  of  whom  shall  be  a  licensed  medical  doctor,  and 
one  (1)  of  whom  shall  be  a  social  worker  with  experience  in  the  mental  health 
field. 

No  more  than  two  (2)  members  of  the  board  shall  be  appointed  from  any 
one  (1)  congressional  district  as  presently  constituted. 

Each  member  of  the  initial  board  shall  serve  for  a  term  of  years  repre- 
sented by  the  number  of  his  congressional  district;  two  (2)  state  at  large 
members  shall  serve  for  a  term  of  six  (6)  years;  two  (2)  state  at  large  members 
shall  serve  for  a  term  of  seven  (7)  years;  subsequent  appointments  shall  be  for 
seven-year  terms  and  the  Governor  shall  fill  any  vacancy  for  the  unexpired 
term. 

The  board  shall  elect  a  chairman  whose  term  of  office  shall  be  one  (1)  year 
and  until  his  successor  shall  be  elected. 

(2)  Each  board  member  shall  be  entitled  to  a  per  diem  as  is  authorized  by 
law  and  all  actual  and  necessary  expenses,  including  mileage  as  provided  by 
law,  incurred  in  the  discharge  of  official  duties. 

(3)  The  board  shall  hold  regular  meetings  quarterly  and  such  special 
meetings  deemed  necessary,  except  that  no  action  shall  be  taken  unless  there 
is  present  a  quorum  of  at  least  five  (5)  members. 
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SOURCES:  Laws,  1974,  ch.  567,  §  2;  Laws,  1980,  ch.  560,  §  16;  Laws,  2010,  ch. 
548,  §  11,  eff  from  and  after  July  1,  2010. 

Joint  Legislative  Committee  Note  —  Pursuant  to  Section  1-1-109,  the  Joint 
Legislative  Committee  on  Compilation,  Revision  and  Publication  of  Legislation  cor- 
rected a  publishing  error  in  the  first  sentence  of  subsection  (1).  The  word  "advise"  was 
changed  to  "advice"  so  that  "...with  the  advise  and  consent  of  the  Senate..."  will  read 
"...with  the  advice  and  consent  of  the  Senate...".  The  Joint  Committee  ratified  the 
correction  at  its  June  3,  2003,  meeting. 

Cross  References  —  For  provision  authorizing  uniform  per  diem  compensation  for 
officers  and  employees  of  state  boards,  commissions  and  agencies,  see  §  25-3-69. 

State  board  of  health,  see  §§  41-3-1  et  seq. 

Duty  of  State  Board  of  Mental  Health  to  administer  Hudspeth  Retardation  Center, 
see  §  41-19-235. 

Procedures  for  and  individual's  procedural  and  substantive  rights  during  the  initial 
involuntary  commitment  hearing  and  thereafter,  see  §§  41-21-61  et  seq. 

ATTORNEY  GENERAL  OPINIONS 

There  is  no  statutory  bar  to  appoint-  District  at  time  Section  41-4-3  was  passed 

ment  of  individual  to  State  Board  of  Men-  but  currently  resides  in  Fourth  Congres- 

tal  Health  to  represent  Fifth  Congressio-  sional  District.  Shows,  Jan.  18,  1994,  A.G. 

nal  District  when  individual  lived  in  Fifth  Op.  #94-003. 

RESEARCH  REFERENCES 

Practice  References.  Health  Care  Ad-        Perlin,  Mental  Disability  Law:  Civil  and 
ministration  Library  (CD-ROM)   (Mat-     Criminal,  Second  Edition  (LexisNexis). 
thew  Bender). 

§  41-4-5.    State  Department  of  Mental  Health. 

There  is  created  the  State  Department  of  Mental  Health,  herein  referred 
to  as  "department,"  v^hich  shall  consist  of  four  (4)  or  more  divisions,  among 
them  the  Division  of  Intellectual  Disabilities,  the  Division  of  Alcohol  and  Drug 
Misuse,  the  Division  of  Mental  Health,  and  the  Division  of  Administration, 
Planning  and  Coordination,  and  such  other  divisions  as  the  board  deems 
appropriate. 

SOURCES:  Laws,  1974,  ch.  567,  §  3;  Laws,  2010,  ch.  476,  §  18,  eff  from  and  after 
passage  (approved  Apr.  1,  2010.) 

Cross  References  —  General  functions  of  the  division  of  alcohol  and  drug  misuse, 
see  §§  41-30-1  et  seq. 

Assistance  by  Department  of  Mental  Health  in  making  relevant  information  avail- 
able to  Cooperative  Extension  Service  for  information  clearinghouse  assisting  farmers, 
see  §  69-2-5. 
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1.  Service  of  process. 

Although  a  state  hospital  and  a  state 
mental  health  department  were  estab- 
lished and  controlled  by  Miss.  Code  Ann. 
§  41-4-11(2)  and  Miss.  Code  Ann.  §  41- 
4-5  and  service  of  process  was  governed  by 
Miss.  R.  Civ.  P.  4(d)(5),  requiring  service 
upon  the  Attorney  General,  the  entitles 
waived  the  defenses  of  insufficient  process 


and  insufficient  service  of  process  because 
even  though  the  defenses  were  properly 
and  timely  raised  in  their  answer  to  a 
wrongful  death  action,  their  subsequent 
participation  in  litigation  and  their  failure 
to  pursue  the  defenses  for  two  years 
waived  the  defenses.  East  Miss.  State 
Hosp.  V.  Adams,  947  So.  2d  887  (Miss. 
2007). 


RESEARCH  REFERENCES 


Practice  References.  Health  Care  Ad-       Perlin,  Mental  Disability  Law:  Civil  and 
ministration  Library  (CD-ROM)  (Mat-     Criminal,  Second  Edition  (LexisNexis). 
thew  Bender). 

§  41-4-7.    Powers  and  duties  of  board  [Paragraph  (f)  repealed 
effective  July  1,  2017]. 

The  State  Board  of  Mental  Health  shall  have  the  following  pov^ers  and 
duties: 

(a)  To  appoint  a  full-time  Executive  Director  of  the  Department  of 
Mental  Health,  who  shall  be  employed  by  the  board  and  shall  serve  as 
executive  secretary  to  the  board.  The  first  director  shall  be  a  duly  licensed 
physician  with  special  interest  and  competence  in  psychiatry,  and  shall 
possess  a  minimum  of  three  (3)  years'  experience  in  clinical  and  administra- 
tive psychiatry.  Subsequent  directors  shall  possess  at  least  a  master's  degree 
or  its  equivalent,  and  shall  possess  at  least  ten  (10)  years'  administrative 
experience  in  the  field  of  mental  health.  The  salary  of  the  executive  director 
shall  be  determined  by  the  board; 

(b)  To  appoint  a  Medical  Director  for  the  Department  of  Mental  Health. 
The  medical  director  shall  provide  clinical  oversight  in  the  implementation 
of  evidence-based  and  best  practices;  provide  clinical  leadership  in  the 
integration  of  mental  health,  intellectual  disability  and  addiction  services 
with  community  partners  in  the  public  and  private  sectors;  and  provide 
oversight  regarding  standards  of  care.  The  medical  director  shall  serve  at 
the  will  and  pleasure  of  the  board,  and  will  undergo  an  annual  review  of  job 
performance  and  future  service  to  the  department; 

(c)  To  cooperate  with  the  Strategic  Planning  and  Best  Practices  Com- 
mittee created  in  Section  41-4-10,  Mississippi  Code  of  1972,  in  establishing 
and  implementing  its  state  strategic  plan; 

(d)  To  develop  a  strategic  plan  for  the  development  of  services  for 
persons  with  mental  illness,  persons  with  developmental  disabilities  and 
other  clients  of  the  public  mental  health  system.  Such  strategic  planning 
program  shall  require  that  the  board,  acting  through  the  Strategic  Planning 
and  Best  Practices  Committee,  perform  the  following  functions  respecting 
the  delivery  of  services: 
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(i)  Establish  measures  for  determining  the  efficiency  and  effective- 
ness of  the  services  specified  in  Section  41-4-1(2); 

(ii)  Conducting  studies  of  community-based  care  in  other  jurisdic- 
tions to  determine  which  services  offered  in  these  jurisdictions  have  the 
potential  to  provide  the  citizens  of  Mississippi  with  more  effective  and 
efficient  community-based  care; 

(iii)  Evaluating  the  efficiency  and  effectiveness  of  the  services  speci- 
fied in  Section  41-4-1(2); 

(iv)  Recommending  to  the  Legislature  by  January  1,  2014,  any 
necessary  additions,  deletions  or  other  changes  necessary  to  the  services 
specified  in  Section  41-4-1(2); 

(v)  Implementing  by  July  1,  2012,  a  system  of  performance  measures 
for  the  services  specified  in  Section  41-4-1(2); 

(vi)  Recommending  to  the  Legislature  any  changes  that  the  depart- 
ment believes  are  necessary  to  the  current  laws  addressing  civil  commit- 
ment; 

(vii)  Conducting  any  other  activities  necessary  to  the  evaluation  and 
study  of  the  services  specified  in  Section  41-4-1(2); 

(viii)  Assisting  in  conducting  all  necessary  strategic  planning  for  the 
delivery  of  all  other  services  of  the  department.  Such  planning  shall  be 
conducted  so  as  to  produce  a  single  strategic  plan  for  the  services  delivered 
by  the  public  mental  health  system  and  shall  establish  appropriate 
mission  statements,  goals,  objectives  and  performance  indicators  for  all 
programs  and  services  of  the  public  mental  health  system.  For  services 
other  than  those  specified  in  Section  41-4-1(2),  the  committee  shall 
recommend  to  the  State  Board  of  Mental  Health  a  strategic  plan  that  the 
board  may  adopt  or  modify; 

(e)  To  set  up  state  plans  for  the  purpose  of  controlling  and  treating  any 
and  all  forms  of  mental  and  emotional  illness,  alcoholism,  drug  misuse  and 
developmental  disabilities; 

(f)  To  supervise,  coordinate  and  establish  standards  for  all  operations 
and  activities  of  the  state  related  to  mental  health  and  providing  mental 
health  services.  Nothing  in  this  chapter  shall  preclude  the  services  of  a 
psychiatric/mental  health  nurse  practitioner  in  accordance  with  an  estab- 
lished nurse  practitioner/physician  protocol.  A  physician,  licensed  psycholo- 
gist, psychiatric/mental  health  nurse  practitioner  in  accordance  with  an 
established  nurse  practitioner/physician  protocol,  physician  assistant,  li- 
censed professional  counselor,  licensed  marriage  and  family  therapists,  or 
licensed  clinical  social  worker  shall  certify  each  client's  record  annually  after 
seeing  the  client  in  person  or  by  telemedicine,  and  more  often  if  medically 
indicated  by  physically  visiting  the  client  and  certifying  same  in  the  record. 
The  board  shall  have  the  authority  to  develop  and  implement  all  standards 
and  plans  and  shall  have  the  authority  to  establish  appropriate  actions, 
including  financially  punitive  actions,  to  ensure  enforcement  of  these  estab- 
lished standards,  in  accordance  with  the  Administrative  Procedures  Law 
(Section  25-43-1.101  et  seq.).  The  regional  community  mental  health/intel- 


52 


Department  of  Mental  Health 


§  41-4-7 


lectual  disability  centers  shall  comply  with  all  of  the  board's  established 
standards  that  are  applicable  to  those  centers,  and  the  board  may  withhold 
any  state  funds  that  otherwise  would  be  allocated  or  paid  to  any  of  those 
centers  that  does  not  comply  with  the  board's  established  standards.  This 
paragraph  (f)  shall  stand  repealed  on  July  1,  2017; 

(g)  To  enter  into  contracts  with  any  other  state  or  federal  agency,  or 
with  any  private  person,  organization  or  group  capable  of  contracting,  if  it 
finds  such  action  to  be  in  the  public  interest; 

(h)  To  collect  reasonable  fees  for  its  services;  however,  if  it  is  determined 
that  a  person  receiving  services  is  unable  to  pay  the  total  fee,  the  department 
shall  collect  any  amount  such  person  is  able  to  pay; 

(i)  To  certify,  coordinate  and  establish  minimum  standards  and  estab- 
lish minimum  required  services,  as  specified  in  Section  41-4-1(2),  for 
regional  mental  health  and  intellectual  disability  commissions  and  other 
community  service  providers  for  community  or  regional  programs  and 
services  in  adult  mental  health,  children  and  youth  mental  health,  intellec- 
tual disabilities,  alcoholism,  drug  misuse,  developmental  disabilities,  com- 
pulsive gambling,  addictive  disorders  and  related  programs  throughout  the 
state.  Such  regional  mental  health  and  intellectual  disability  commissions 
and  other  community  service  providers  shall,  on  or  before  July  1  of  each  year, 
submit  an  annual  operational  plan  to  the  State  Department  of  Mental 
Health  for  approval  or  disapproval  based  on  the  minimum  standards  and 
minimum  required  services  established  by  the  department  for  certification 
and  itemize  the  services  specified  in  Section  41-4-1(2).  As  part  of  the  annual 
operation  plan  required  by  this  paragraph  (i)  submitted  by  any  regional 
community  mental  health  center  or  by  any  other  reasonable  certification 
deemed  acceptable  by  the  department,  the  community  mental  health  center 
shall  state  those  services  specified  in  Section  41-4-1(2)  that  it  will  provide 
and  also  those  services  that  it  will  not  provide.  If  the  department  finds 
deficiencies  in  the  plan  of  any  regional  commission  or  community  service 
provider  based  on  the  minimum  standards  and  minimum  required  services 
established  for  certification,  the  department  shall  give  the  regional  commis- 
sion or  community  service  provider  a  six-month  probationary  period  to  bring 
its  standards  and  services  up  to  the  established  minimum  standards  and 
minimum  required  services.  After  the  six-month  probationary  period,  if  the 
department  determines  that  the  regional  commission  or  community  service 
provider  still  does  not  meet  the  minimum  standards  and  minimum  required 
services  established  for  certification,  the  department  may  remove  the 
certification  of  the  commission  or  provider  and  from  and  after  July  1,  2011, 
the  commission  or  provider  shall  be  ineligible  for  state  funds  from  Medicaid 
reimbursement  or  other  funding  sources  for  those  services.  However,  the 
department  shall  not  mandate  a  standard  or  service,  or  decertify  a  regional 
commission  or  community  service  provider  for  not  meeting  a  standard  or 
service,  if  the  standard  or  service  does  not  have  funding  appropriated  by  the 
Legislature  or  have  a  state,  federal  or  local  funding  source  identified  by  the 
department.  No  county  shall  be  required  to  levy  millage  to  provide  a 
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mandated  standard  or  service  above  the  minimum  rate  required  by  Section 
41-19-39.  After  the  six-month  probationary  period,  the  department  may 
identify  an  appropriate  community  service  provider  to  provide  any  core 
services  in  that  county  that  are  not  provided  by  a  community  mental  health 
center.  However,  the  department  shall  not  offer  reimbursement  or  other 
accommodations  to  a  community  service  provider  of  core  services  that  were 
not  offered  to  the  decertified  community  mental  health  center  for  the  same 
or  similar  services.  The  State  Board  of  Mental  Health  shall  promulgate  rules 
and  regulations  necessary  to  implement  the  provisions  of  this  paragraph  (i), 
in  accordance  with  the  Administrative  Procedures  Law  (Section  25-43-1.101 
et  seq.); 

(j)  To  establish  and  promulgate  reasonable  minimum  standards  for  the 
construction  and  operation  of  state  and  all  Department  of  Mental  Health 
certified  facilities,  including  reasonable  minimum  standards  for  the  admis- 
sion, diagnosis,  care,  treatment,  transfer  of  patients  and  their  records,  and 
also  including  reasonable  minimum  standards  for  providing  day  care, 
outpatient  care,  emergency  care,  inpatient  care  and  follow-up  care,  when 
such  care  is  provided  for  persons  with  mental  or  emotional  illness,  an 
intellectual  disability,  alcoholism,  drug  misuse  and  developmental  disabili- 
ties; 

(k)  To  implement  best  practices  for  all  services  specified  in  Section 
41-4-1(2),  and  to  establish  and  implement  all  other  services  delivered  by  the 
Department  of  Mental  Health.  To  carry  out  this  responsibility,  the  board 
shall  require  the  department  to  establish  a  division  responsible  for  develop- 
ing best  practices  based  on  a  comprehensive  analysis  of  the  mental  health 
environment  to  determine  what  the  best  practices  for  each  service  are.  In 
developing  best  practices,  the  board  shall  consider  the  cost  and  benefits 
associated  with  each  practice  with  a  goal  of  implementing  only  those 
practices  that  are  cost-effective  practices  for  service  delivery.  Such  best 
practices  shall  be  utilized  by  the  board  in  establishing  performance  stan- 
dards and  evaluations  of  the  community  mental  health  centers'  services 
required  by  paragraph  (d)  of  this  section; 

(/)  To  assist  community  or  regional  programs  consistent  with  the 
purposes  of  this  chapter  by  making  grants  and  contracts  from  available 
funds; 

(m)  To  establish  and  collect  reasonable  fees  for  necessary  inspection 
services  incidental  to  certification  or  compliance; 

(n)  To  accept  gifts,  trusts,  bequests,  grants,  endowments  or  transfers  of 
property  of  any  kind; 

(o)  To  receive  monies  coming  to  it  by  way  of  fees  for  services  or  by 
appropriations; 

(p)  To  serve  as  the  single  state  agency  in  receiving  and  administering 
any  and  all  funds  available  from  any  source  for  the  purpose  of  service 
delivery,  training,  research  and  education  in  regard  to  all  forms  of  mental 
illness,  intellectual  disabilities,  alcoholism,  drug  misuse  and  developmental 
disabilities,  unless  such  funds  are  specifically  designated  to  a  particular 
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agency  or  institution  by  the  federal  government,  the  Mississippi  Legislature 
or  any  other  grantor; 

(q)  To  establish  mental  health  holding  centers  for  the  purpose  of 
providing  short-term  emergency  mental  health  treatment,  places  for  holding 
persons  awaiting  commitment  proceedings  or  awaiting  placement  in  a  state 
mental  health  facility  following  commitment,  and  for  diverting  placement  in 
a  state  mental  health  facility  These  mental  health  holding  facilities  shall  be 
readily  accessible,  available  statewide,  and  be  in  compliance  with  emergency 
services'  minimum  standards.  They  shall  be  comprehensive  and  available  to 
triage  and  make  appropriate  clinical  disposition,  including  the  capability  to 
access  inpatient  services  or  less  restrictive  alternatives,  as  needed,  as 
determined  by  medical  staff.  Such  facility  shall  have  medical,  nursing  and 
behavioral  services  available  on  a  twenty-four-hour-a-day  basis.  The  board 
may  provide  for  all  or  part  of  the  costs  of  establishing  and  operating  the 
holding  centers  in  each  district  from  such  funds  as  may  be  appropriated  to 
the  board  for  such  use,  and  may  participate  in  any  plan  or  agreement  with 
any  public  or  private  entity  under  which  the  entity  will  provide  all  or  part  of 
the  costs  of  establishing  and  operating  a  holding  center  in  any  district; 

(r)  To  certify/license  case  managers,  mental  health  therapists,  intellec- 
tual disability  therapists,  mental  health/intellectual  disability  program 
administrators,  addiction  counselors  and  others  as  deemed  appropriate  by 
the  board.  Persons  already  professionally  licensed  by  another  state  board  or 
agency  are  not  required  to  be  certified/licensed  under  this  section  by  the 
Department  of  Mental  Health.  The  department  shall  not  use  professional 
titles  in  its  certification/licensure  process  for  which  there  is  an  independent 
licensing  procedure.  Such  certification/licensure  shall  be  valid  only  in  the 
state  mental  health  system,  in  programs  funded  and/or  certified  by  the 
Department  of  Mental  Health,  and/or  in  programs  certified/licensed  by  the 
State  Department  of  Health  that  are  operated  by  the  state  mental  health 
system  serving  persons  with  mental  illness,  an  intellectual  disability,  a 
developmental  disability  or  addictions,  and  shall  not  be  transferable; 

(s)  To  develop  formal  mental  health  worker  qualifications  for  regional 
mental  health  and  intellectual  disability  commissions  and  other  community 
service  providers.  The  State  Personnel  Board  shall  develop  and  promulgate 
a  recommended  salary  scale  and  career  ladder  for  all  regional  mental 
health/intellectual  disability  center  therapists  and  case  managers  who  work 
directly  with  clients.  The  State  Personnel  Board  shall  also  develop  and 
promulgate  a  career  ladder  for  all  direct  care  workers  employed  by  the  State 
Department  of  Mental  Health; 

(t)  The  employees  of  the  department  shall  be  governed  by  personnel 
merit  system  rules  and  regulations,  the  same  as  other  employees  in  state 
services; 

(u)  To  establish  such  rules  and  regulations  as  may  be  necessary  in 
carrying  out  the  provisions  of  this  chapter,  including  the  establishment  of  a 
formal  grievance  procedure  to  investigate  and  attempt  to  resolve  consumer 
complaints; 
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(v)  To  grant  easements  for  roads,  utilities  and  any  other  purpose  it  finds 
to  be  in  the  pubhc  interest; 

(w)  To  survey  statutory  designations,  building  markers  and  the  names 
given  to  mental  health/intellectual  disability  facilities  and  proceedings  in 
order  to  recommend  deletion  of  obsolete  and  offensive  terminology  relative  to 
the  mental  health/intellectual  disability  system.  Based  upon  a  recommen- 
dation of  the  executive  director,  the  board  shall  have  the  authority  to 
name/rename  any  facility  operated  under  the  auspices  of  the  Department  of 
Mental  Health  for  the  sole  purpose  of  deleting  such  terminology; 

(x)  To  ensure  an  effective  case  management  system  directed  at  persons 
who  have  been  discharged  from  state  and  private  psychiatric  hospitals  to 
ensure  their  continued  well-being  in  the  community; 

(y)  To  develop  formal  service  delivery  standards  designed  to  measure 
the  quality  of  services  delivered  to  community  clients,  as  well  as  the 
timeliness  of  services  to  community  clients  provided  by  regional  mental 
health/intellectual  disability  commissions  and  other  community  services 
providers; 

(z)  To  establish  regional  state  offices  to  provide  mental  health  crisis 
intervention  centers  and  services  available  throughout  the  state  to  be 
utilized  on  a  case-by-case  emergency  basis.  The  regional  services  director, 
other  staff  and  delivery  systems  shall  meet  the  minimum  standards  of  the 
Department  of  Mental  Health; 

(aa)  To  require  performance  contracts  with  community  mental  health/ 
intellectual  disability  service  providers  to  contain  performance  indicators  to 
measure  successful  outcomes,  including  diversion  of  persons  from  inpatient 
psychiatric  hospitals,  rapid/timely  response  to  emergency  cases,  client 
satisfaction  with  services  and  other  relevant  performance  measures; 

(bb)  To  enter  into  interagency  agreements  with  other  state  agencies, 
school  districts  and  other  local  entities  as  determined  necessary  by  the 
department  to  ensure  that  local  mental  health  service  entities  are  fulfilling 
their  responsibilities  to  the  overall  state  plan  for  behavioral  services; 

(cc)  To  establish  and  maintain  a  toll-free  grievance  reporting  telephone 
system  for  the  receipt  and  referral  for  investigation  of  all  complaints  by 
clients  of  state  and  community  mental  health/intellectual  disability  facili- 
ties; 

(dd)  To  establish  a  peer  review/quality  assurance  evaluation  system 
that  assures  that  appropriate  assessment,  diagnosis  and  treatment  is 
provided  according  to  established  professional  criteria  and  guidelines; 

(ee)  To  develop  and  implement  state  plans  for  the  purpose  of  assisting 
with  the  care  and  treatment  of  persons  with  Alzheimer's  disease  and  other 
dementia.  This  plan  shall  include  education  and  training  of  service  provid- 
ers, caregivers  in  the  home  setting  and  others  who  deal  with  persons  with 
Alzheimer's  disease  and  other  dementia,  and  development  of  adult  day  care, 
family  respite  care  and  counseling  programs  to  assist  families  who  maintain 
persons  with  Alzheimer's  disease  and  other  dementia  in  the  home  setting. 
No  agency  shall  be  required  to  provide  any  services  under  this  section  until 
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such  time  as  sufficient  funds  have  been  appropriated  or  otherwise  made 
available  by  the  Legislature  specifically  for  the  purposes  of  the  treatment  of 
persons  with  Alzheimer's  and  other  dementia; 

(ff)  Working  with  the  advice  and  consent  of  the  administration  of 
Ellisville  State  School,  to  enter  into  negotiations  with  the  Economic  Devel- 
opment Authority  of  Jones  County  for  the  purpose  of  negotiating  the  possible 
exchange,  lease  or  sale  of  lands  owned  by  Ellisville  State  School  to  the 
Economic  Development  Authority  of  Jones  County.  It  is  the  intent  of  the 
Mississippi  Legislature  that  such  negotiations  shall  ensure  that  the  finan- 
cial interest  of  the  persons  with  an  intellectual  disability  served  by  Ellisville 
State  School  will  be  held  paramount  in  the  course  of  these  negotiations.  The 
Legislature  also  recognizes  the  importance  of  economic  development  to  the 
citizens  of  the  State  of  Mississippi  and  Jones  County,  and  encourages 
fairness  to  the  Economic  Development  Authority  of  Jones  County.  Any 
negotiations  proposed  which  would  result  in  the  recommendation  for  ex- 
change, lease  or  sale  of  lands  owned  by  Ellisville  State  School  must  have  the 
approval  of  the  State  Board  of  Mental  Health.  The  State  Board  of  Mental 
Health  may  and  has  the  final  authority  as  to  whether  or  not  these 
negotiations  result  in  the  exchange,  lease  or  sale  of  the  properties  it 
currently  holds  in  trust  for  persons  with  an  intellectual  disability  served  at 
Ellisville  State  School. 

If  the  State  Board  of  Mental  Health  authorizes  the  sale  of  lands  owned 
by  Ellisville  State  School,  as  provided  for  under  this  paragraph  (ff),  the 
monies  derived  from  the  sale  shall  be  placed  into  a  special  fund  that  is 
created  in  the  State  Treasury  to  be  known  as  the  "Ellisville  State  School 
Client's  Trust  Fund."  The  principal  of  the  trust  fund  shall  remain  inviolate 
and  shall  never  be  expended.  Any  interest  earned  on  the  principal  may  be 
expended  solely  for  the  benefits  of  clients  served  at  Ellisville  State  School. 
The  State  Treasurer  shall  invest  the  monies  of  the  trust  fund  in  any  of  the 
investments  authorized  for  the  Mississippi  Prepaid  Affordable  College 
Tuition  Program  under  Section  37-155-9,  and  those  investments  shall  be 
subject  to  the  limitations  prescribed  by  Section  37-155-9.  Unexpended 
amounts  remaining  in  the  trust  fund  at  the  end  of  a  fiscal  year  shall  not 
lapse  into  the  State  General  Fund,  and  any  interest  earned  on  amounts  in 
the  trust  fund  shall  be  deposited  to  the  credit  of  the  trust  fund.  The 
administration  of  Ellisville  State  School  may  use  any  interest  earned  on  the 
principal  of  the  trust  fund,  upon  appropriation  by  the  Legislature,  as  needed 
for  services  or  facilities  by  the  clients  of  Ellisville  State  School.  Ellisville 
State  School  shall  make  known  to  the  Legislature,  through  the  Legislative 
Budget  Committee  and  the  respective  Appropriations  Committees  of  the 
House  and  Senate,  its  proposed  use  of  interest  earned  on  the  principal  of  the 
trust  fund  for  any  fiscal  year  in  which  it  proposes  to  make  expenditures 
thereof  The  State  Treasurer  shall  provide  Ellisville  State  School  with  an 
annual  report  on  the  Ellisville  State  School  Client's  Trust  Fund  to  indicate 
the  total  monies  in  the  trust  fund,  interest  earned  during  the  year,  expenses 
paid  from  the  trust  fund  and  such  other  related  information. 
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Nothing  in  this  section  shall  be  construed  as  applying  to  or  affecting 
mental  health/intellectual  disability  services  provided  by  hospitals  as  de- 
fined in  Section  41-9-3(a),  and/or  their  subsidiaries  and  divisions,  which 
hospitals,  subsidiaries  and  divisions  are  licensed  and  regulated  by  the 
Mississippi  State  Department  of  Health  unless  such  hospitals,  subsidiaries 
or  divisions  voluntarily  request  certification  by  the  Mississippi  State  Depart- 
ment of  Mental  Health. 

All  new  programs  authorized  under  this  section  shall  be  subject  to  the 
availability  of  funds  appropriated  therefor  by  the  Legislature; 

(gg)  Working  with  the  advice  and  consent  of  the  administration  of 
Boswell  Regional  Center,  to  enter  into  negotiations  with  the  Economic 
Development  Authority  of  Simpson  County  for  the  purpose  of  negotiating  the 
possible  exchange,  lease  or  sale  of  lands  owned  by  Boswell  Regional  Center 
to  the  Economic  Development  Authority  of  Simpson  County.  It  is  the  intent 
of  the  Mississippi  Legislature  that  such  negotiations  shall  ensure  that  the 
financial  interest  of  the  persons  with  an  intellectual  disability  served  by 
Boswell  Regional  Center  will  be  held  paramount  in  the  course  of  these 
negotiations.  The  Legislature  also  recognizes  the  importance  of  economic 
development  to  the  citizens  of  the  State  of  Mississippi  and  Simpson  County, 
and  encourages  fairness  to  the  Economic  Development  Authority  of  Simpson 
County.  Any  negotiations  proposed  which  would  result  in  the  recommenda- 
tion for  exchange,  lease  or  sale  of  lands  owned  by  Boswell  Regional  Center 
must  have  the  approval  of  the  State  Board  of  Mental  Health.  The  State 
Board  of  Mental  Health  may  and  has  the  final  authority  as  to  whether  or  not 
these  negotiations  result  in  the  exchange,  lease  or  sale  of  the  properties  it 
currently  holds  in  trust  for  persons  with  an  intellectual  disability  served  at 
Boswell  Regional  Center.  In  any  such  exchange,  lease  or  sale  of  such  lands 
owned  by  Boswell  Regional  Center,  title  to  all  minerals,  oil  and  gas  on  such 
lands  shall  be  reserved,  together  with  the  right  of  ingress  and  egress  to 
remove  same,  whether  such  provisions  be  included  in  the  terms  of  any  such 
exchange,  lease  or  sale  or  not. 

If  the  State  Board  of  Mental  Health  authorizes  the  sale  of  lands  owned 
by  Boswell  Regional  Center,  as  provided  for  under  this  paragraph  (gg),  the 
monies  derived  from  the  sale  shall  be  placed  into  a  special  fund  that  is 
created  in  the  State  Treasury  to  be  known  as  the  "Boswell  Regional  Center 
Client's  Trust  Fund."  The  principal  of  the  trust  fund  shall  remain  inviolate 
and  shall  never  be  expended.  Any  earnings  on  the  principal  may  be  expended 
solely  for  the  benefits  of  clients  served  at  Boswell  Regional  Center.  The  State 
Treasurer  shall  invest  the  monies  of  the  trust  fund  in  any  of  the  investments 
authorized  for  the  Mississippi  Prepaid  Affordable  College  Tuition  Program 
under  Section  37-155-9,  and  those  investments  shall  be  subject  to  the 
limitations  prescribed  by  Section  37-155-9.  Unexpended  amounts  remaining 
in  the  trust  fund  at  the  end  of  a  fiscal  year  shall  not  lapse  into  the  State 
General  Fund,  and  any  earnings  on  amounts  in  the  trust  fund  shall  be 
deposited  to  the  credit  of  the  trust  fund.  The  administration  of  Boswell 
Regional  Center  may  use  any  earnings  on  the  principal  of  the  trust  fund, 
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upon  appropriation  by  the  Legislature,  as  needed  for  services  or  facilities  by 
the  clients  of  Boswell  Regional  Center.  Boswell  Regional  Center  shall  make 
known  to  the  Legislature,  through  the  Legislative  Budget  Committee  and 
the  respective  Appropriations  Committees  of  the  House  and  Senate,  its 
proposed  use  of  the  earnings  on  the  principal  of  the  trust  fund  for  any  fiscal 
year  in  which  it  proposes  to  make  expenditures  thereof.  The  State  Treasurer 
shall  provide  Boswell  Regional  Center  with  an  annual  report  on  the  Boswell 
Regional  Center  Client's  Trust  Fund  to  indicate  the  total  monies  in  the  trust 
fund,  interest  and  other  income  earned  during  the  year,  expenses  paid  from 
the  trust  fund  and  such  other  related  information. 

Nothing  in  this  section  shall  be  construed  as  applying  to  or  affecting 
mental  health/intellectual  disability  services  provided  by  hospitals  as  de- 
fined in  Section  41-9-3(a),  and/or  their  subsidiaries  and  divisions,  which 
hospitals,  subsidiaries  and  divisions  are  licensed  and  regulated  by  the 
Mississippi  State  Department  of  Health  unless  such  hospitals,  subsidiaries 
or  divisions  voluntarily  request  certification  by  the  Mississippi  State  Depart- 
ment of  Mental  Health. 

All  new  programs  authorized  under  this  section  shall  be  subject  to  the 
availability  of  funds  appropriated  therefor  by  the  Legislature; 

(hh)  Notwithstanding  any  other  section  of  the  code,  the  Board  of  Mental 
Health  shall  be  authorized  to  fingerprint  and  perform  a  criminal  history 
record  check  on  every  employee  or  volunteer.  Every  employee  and  volunteer 
shall  provide  a  valid  current  social  security  number  and/or  driver's  license 
number  which  shall  be  furnished  to  conduct  the  criminal  history  record 
check.  If  no  disqualifying  record  is  identified  at  the  state  level,  fingerprints 
shall  be  forwarded  to  the  Federal  Bureau  of  Investigation  for  a  national 
criminal  history  record  check; 

(ii)  The  Department  of  Mental  Health  shall  have  the  authority  for  the 
development  of  a  consumer  friendly  single  point  of  intake  and  referral 
system  within  its  service  areas  for  persons  with  mental  illness,  an  intellec- 
tual disability,  developmental  disabilities  or  alcohol  or  substance  abuse  who 
need  assistance  identifying  or  accessing  appropriate  services.  The  depart- 
ment will  develop  and  implement  a  comprehensive  evaluation  procedure 
ensuring  that,  where  appropriate,  the  affected  person  or  their  parent  or  legal 
guardian  will  be  involved  in  the  assessment  and  planning  process.  The 
department,  as  the  point  of  intake  and  as  service  provider,  shall  have  the 
authority  to  determine  the  appropriate  institutional,  hospital  or  community 
care  setting  for  persons  who  have  been  diagnosed  with  mental  illness,  an 
intellectual  disability,  developmental  disabilities  and/or  alcohol  or  substance 
abuse,  and  may  provide  for  the  least  restrictive  placement  if  the  treating 
professional  believes  such  a  setting  is  appropriate,  if  the  person  affected  or 
their  parent  or  legal  guardian  wants  such  services,  and  if  the  department 
can  do  so  with  a  reasonable  modification  of  the  program  without  creating  a 
fundamental  alteration  of  the  program.  The  least  restrictive  setting  could  be 
an  institution,  hospital  or  community  setting,  based  upon  the  needs  of  the 
affected  person  or  their  parent  or  legal  guardian; 
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(jj)  To  have  the  sole  power  and  discretion  to  enter  into,  sign,  execute  and 
dehver  long-term  or  multiyear  leases  of  real  and  personal  property  owned  by 
the  Department  of  Mental  Health  to  and  from  other  state  and  federal 
agencies  and  private  entities  deemed  to  be  in  the  public's  best  interest.  Any 
monies  derived  from  such  leases  shall  be  deposited  into  the  funds  of  the 
Department  of  Mental  Health  for  its  exclusive  use.  Leases  to  private  entities 
shall  be  approved  by  the  Department  of  Finance  and  Administration  and  all 
leases  shall  be  filed  with  the  Secretary  of  State; 

(kk)  To  certify  and  establish  minimum  standards  and  minimum  re- 
quired services  for  county  facilities  used  for  housing,  feeding  and  providing 
medical  treatment  for  any  person  who  has  been  involuntarily  ordered 
admitted  to  a  treatment  center  by  a  court  of  competent  jurisdiction.  The 
minimum  standard  for  the  initial  assessment  of  those  persons  being  housed 
in  county  facilities  is  for  the  assessment  to  be  performed  by  a  physician, 
preferably  a  psychiatrist,  or  by  a  nurse  practitioner,  preferably  a  psychiatric 
nurse  practitioner.  If  the  department  finds  deficiencies  in  any  such  county 
facility  or  its  provider  based  on  the  minimum  standards  and  minimum 
required  services  established  for  certification,  the  department  shall  give  the 
county  or  its  provider  a  six-month  probationary  period  to  bring  its  standards 
and  services  up  to  the  established  minimum  standards  and  minimum 
required  services.  After  the  six-month  probationary  period,  if  the  depart- 
ment determines  that  the  county  or  its  provider  still  does  not  meet  the 
minimum  standards  and  minimum  required  services,  the  department  may 
remove  the  certification  of  the  county  or  provider  and  require  the  county  to 
contract  with  another  county  having  a  certified  facility  to  hold  those  persons 
for  that  period  of  time  pending  transportation  and  admission  to  a  state 
treatment  facility  Any  cost  incurred  by  a  county  receiving  an  involuntarily 
committed  person  from  a  county  with  a  decertified  holding  facility  shall  be 
reimbursed  by  the  home  county  to  the  receiving  county. 

SOURCES:  Laws,  1974,  ch.  567,  §  4;  Laws,  1978,  ch.  388,  §  1;  Laws,  1996,  ch.  446, 
§  1;  Laws,  1997,  ch.  328,  §  1;  Laws,  1997,  ch.  384,  §  1;  Laws,  1997,  ch.  587,  §  2; 
Laws,  1998,  ch.  329,  §  1;  Laws,  1998,  ch.  341,  §  1;  Laws,  1999,  ch.  342,  §  1; 
Laws,  2001,  ch.  601,  §  1;  Laws,  2002,  ch.  357,  §  1;  Laws,  2003,  ch.  371,  §  1; 
Laws,  2003,  ch.  438,  §  1;  Laws,  2004,  ch.  517,  §  1;  Laws,  2005,  ch.  387,  §  1; 
Laws,  2008,  ch.  523,  §  1;  Laws,  2009,  ch.  543,  §  1;  Laws,  2010,  ch.  476,  §  19; 
Laws,  2010,  ch.  499,  §  1;  Laws,  2011,  ch.  501,  §  4;  Laws,  2012,  ch.  509,  §  1; 
Laws,  2013,  ch.  549,  §  1,  eff  from  and  after  July  1,  2013. 

Joint  Legislative  Committee  Note  —  Section  1  of  ch.  329,  Laws,  1998,  effective 
July  1,  1998,  amended  this  section.  Section  1  of  ch.  341,  Laws,  1998,  effective  July  1, 
1998,  also  amended  this  section.  As  set  out  above,  this  section  reflects  the  language  of 
both  amendments  pursuant  to  Section  1-1-109  which  gives  the  Joint  Legislative 
Committee  on  Compilation,  Revision  and  Publication  of  Legislation  authority  to 
integrate  amendments  so  that  all  versions  of  the  same  code  section  enacted  within  the 
same  legislative  session  may  become  effective.  The  Joint  Committee  on  Compilation, 
Revision  and  Publication  of  Legislation  ratified  the  integration  of  these  amendments  as 
consistent  with  the  legislative  intent  at  the  May  20,  1998,  meeting  of  the  Committee. 

Section  1  of  ch.  371,  Laws,  2003,  effective  from  and  after  July  1,  2003  (approved 
March  13,  2003),  amended  this  section.  Section  1  of  ch.  438,  Laws,  2003,  effective  from 
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and  after  July  1,  2003  (approved  March  18,  2003),  also  amended  this  section.  As  set  out 
above,  this  section  reflects  the  language  of  both  amendments  pursuant  to  Section  1-3-79 
which  gives  the  Joint  Legislative  Committee  on  Compilation,  Revision,  and  Publication 
authority  to  integrate  amendments  so  that  all  versions  of  the  same  code  section  enacted 
within  the  same  legislative  session  may  become  effective.  The  Joint  Committee  on 
Compilation,  Revision,  and  Publication  ratified  the  integration  of  these  amendments  as 
consistent  with  the  legislative  intent  at  the  June  3,  2003,  meeting  of  the  Committee. 

Section  19  of  ch.  476,  Laws  of  2010,  effective  upon  passage  (approved  April  1,  2010), 
amended  this  section.  Section  1  of  ch.  499,  Laws  of  2010,  effective  July  1,  2010 
(approved  April  7,  2010),  also  amended  this  section.  As  set  out  above,  this  section 
reflects  the  language  of  Section  1  of  ch.  499,  Laws  of  2010,  which  contains  language  that 
specifically  provides  that  it  supersedes  §  41-4-7  as  amended  by  Chapter  476,  Laws  of 
2010. 

Pursuant  to  Section  1-1-109,  the  Joint  Legislative  Committee  on  Compilation, 
Revision  and  Publication  of  Legislation  corrected  an  error  in  a  statutory  reference  in 
the  fourth  sentence  of  (f)  by  substituting  "Section  25-43-1.101  et  seq."  for  "Section 
25-43-1  et  seq."  The  Joint  Committee  ratified  the  correction  at  its  August  1,  2013, 
meeting. 

Editor's  Note  —  The  preamble  and  §  1  of  Laws  of  2007,  ch.  456,  provide: 

"WHEREAS,  autism  is  a  complex  developmental  disability  that  typically  appears 
during  the  first  three  (3)  years  of  life  and  is  part  of  a  group  of  disorders  known  as  Autism 
Spectrum  Disorders  (ASD);  and 

"WHEREAS,  as  of  the  effective  date  of  this  act  [March  26,  2007],  at  least  one  (1)  in 
one  hundred  sixty-six  (166)  individuals  in  the  United  States  is  diagnosed  with  autism, 
making  it  more  common  than  the  occurrences  in  our  population  of  pediatric  cancer, 
diabetes,  and  AIDS  combined;  and 

"WHEREAS,  autism  impairs  a  person's  ability  to  communicate  and  relate  to  others; 
is  associated  with  rigid  routines  and  repetitive  behaviors,  such  as  obsessively  arranging 
objects  or  following  very  specific  routines;  is  four  (4)  times  more  likely  to  strike  boys 
than  girls;  and  occurs  in  all  racial,  ethnic  and  social  groups;  and 

"WHEREAS,  symptoms  of  the  disability  can  range  from  very  mild  to  quite  severe,  and 
autistic  behaviors  not  only  make  life  difficult  for  those  individuals  who  suffer  from  the 
disability,  but  also  make  life  hard  for  their  families,  health  care  providers  and  teachers; 
and 

"WHEREAS,  families  coping  with  this  devastating  illness  are  searching  for  answers 
about  its  causes,  diagnosis,  prevention  and  treatment,  and  while  there  is  no  known 
means  to  prevent  the  disability,  there  are  indications  that  early  intervention  in  an 
appropriate  educational  setting  for  at  least  two  (2)  years  during  the  preschool  years  can 
result  in  significant  improvements  for  many  young  children  with  the  disorder;  and 

"WHEREAS,  the  Mississippi  Legislature  recognizes  that  strategies  for  how  to  best 
identify,  treat  and  accommodate  the  needs  of  individuals  with  autism  and  of  their 
families  are  urgently  needed  in  our  state;  NOW,  THEREFORE," 

"SECTION  1.  (1)  The  Caring  for  Mississippi  Individuals  with  Autism  Task  Force  is 
created  to  study  and  make  recommendations  to  the  Mississippi  Legislature  regarding 
the  growing  incidence  of  autism  and  Autism  Spectrum  Disorders  (ASD),  how  to  identify, 
treat  and  accommodate  the  needs  of  individuals  with  autism  and  ASD,  and  ways  to 
improve  the  delivery  and  coordination  of  state  services  provided  to  individuals  with 
autism  and  ASD.  Members  of  the  task  force  shall  be  composed  of  the  following: 

"(a)  Three  (3)  persons  who  are  the  parents  of  children  with  autism  or  ASD,  with  one 
(1)  such  person  to  be  appointed  by  the  Governor,  one  (1)  to  be  appointed  by  the 
Lieutenant  Governor,  and  one  (1)  to  be  appointed  by  the  Speaker  of  the  House; 

"(b)  One  (1)  person  who  is  a  member  of  the  governing  body  of  a  school  district,  to  be 
appointed  by  the  State  Superintendent  of  Public  Education; 

"(c)  One  (1)  person  who  represents  the  State  Department  of  Education,  to  be 
appointed  by  the  State  Superintendent  of  Public  Education; 
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"(d)  One  (1)  person  who  is  the  director  of  special  education  services  in  a  school  district, 
to  be  appointed  by  the  State  Superintendent  of  Public  Education; 

"(e)  One  (1)  person  who  is  a  representative  of  the  State  Department  of  Mental  Health, 
to  be  appointed  by  the  executive  director  of  the  department; 

"(f)  Three  (3)  persons  who  are  representatives  of  the  State  Department  of  Mental 
Health  who  are  from  regions  in  the  state  that  provide  services  to  individuals  with 
autism  or  ASD,  to  be  appointed  by  the  executive  director  of  the  department; 

"(g)  One  (1)  person  who  is  a  representative  of  the  University  of  Mississippi  Medical 
Center  and  who  provides  medical  or  other  services  to  individuals  with  autism  or  ASD, 
to  be  appointed  by  the  Vice  Chancellor  of  the  University  of  Mississippi  Medical  Center; 

"(h)  Two  (2)  persons  who  are  Mississippi  pediatricians  engaged  in  the  private  practice 
of  medicine  and  who  provide  treatment  to  individuals  with  autism  or  ASD,  to  be 
appointed  by  the  Vice  Chancellor  of  the  University  of  Mississippi  Medical  Center; 

"(i)  Two  (2)  persons  who  are  licensed  therapists  appointed  by  the  President  of  the 
Mississippi  Speech  Language  and  Hearing  Association. 

"(2)  The  task  force  shall: 

"(a)  Review  the  best  practices  of  other  states  with  regard  to  educational,  medical  and 
early  intervention  services  provided  to  individuals  diagnosed  with  autism  or  ASD  and 
identify  the  best  practices  of  other  states; 

"(b)  Review  the  standard  of  services  provided  by  local  Mississippi  school  districts  and 
early  intervention  programs  to  individuals  diagnosed  with  autism  or  ASD,  identify  any 
additional  potential  funding  sources  for  school  districts,  and  identify  guidelines  for 
measurable  educational  and  instructional  goals  that  can  be  used  by  members  of  the 
education  community  for  serving  children  with  autism  or  ASD; 

"(c)  Assess  the  medical  availability  of  services  currently  provided  for  early  screening, 
diagnosis  and  treatment  of  autism  and  ASD  and  provide  recommendations  for  enhanc- 
ing medical  services; 

"(d)  Identify  the  role  of  higher  education  in  developing  a  workforce  in  Mississippi 
possessing  the  skills  necessary  to  assist  individuals  with  autism  or  ASD  in  medical, 
educational,  and  vocational  efforts  or  in  providing  additional  services  associated  with 
autism  or  ASD; 

"(e)  Evaluate  and  identify  any  and  all  additional  relevant  information  and  make 
legislative  recommendations  regarding  the  development  and  implementation  of  a 
continuum  of  educational  and  medical  services  for  individuals  with  autism  or  ASD;  and 

"(f)  File  a  report  with  those  standing  committees  of  the  Mississippi  State  Legislature 
and  with  those  state  agencies  having  jurisdiction  over  specific  recommendations  of  the 
task  force,  not  later  than  December  1,  2007. 

"(3)  The  task  force  shall  hold  its  first  meeting  not  later  than  April  1,  2007,  with  the 
date,  time  and  location  of  the  meeting  to  be  designated  by  the  Governor.  At  that  first 
meeting,  the  task  force  shall  elect  from  among  its  membership  a  chairman,  vice 
chairman  and  any  other  officers  determined  to  be  necessary,  and  shall  set  the  date,  time 
and  location  of  its  next  meeting. 

"(4)  The  State  Department  of  Mental  Health  shall  provide  the  staff  and  other  support 
necessary  for  the  Caring  for  Mississippi  Individuals  with  Autism  Task  Force  to  perform 
its  duties." 

Section  25-43-1.101(3)  states  that  any  reference  to  Section  25-43-1  et  seq.  shall  be 
deemed  to  mean  and  refer  to  Section  25-43-1.101  et  seq. 
Laws  of  2011,  ch.  447,  §  2,  provides: 

"SECTION  2.  The  State  Board  of  Mental  Health  shall  convey  without  compensation 
to  the  Mississippi  Transportation  Commission  all  of  its  right,  title  and  interest  in 
certain  real  property  hereinafter  labeled  as  Warranty,  and  also  shall  convey  without 
compensation  that  certain  real  property  for  a  temporary  easement,  hereinafter  labeled 
as  Temporary  Easement,  both  conveyances  being  located  in  Rankin  County,  Missis- 
sippi, described  more  specifically  as  follows: 
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"WARRANTY 

"INDEXING  INSTRUCTIONS:  Southeast  Va  of  the  Northwest  and  the  Southwest 
1/4  of  the  Northeast  Va  of  Section  35,  Township  5  North,  Range  2  East,  Rankin  County, 
Mississippi. 

"Parcel  No.  1 

"Commence  at  a  found  %"  rebar  marking  the  Northeast  corner  of  Section  35, 
Township  5  North,  Range  2  East,  Rankin  County,  Mississippi,  having  grid  coordinates 
N=996596.77460,  E=2382140.83400,  and  run  South  62  degrees  40  minutes  14  seconds 
West  a  distance  of  3,848.56  feet  to  a  point  being  located  80  feet  left  of,  as  measured 
perpendicularly  from,  the  project  centerline  of  S.R.  468  at  station  22+00  as  shown  on 
the  right-of-way  acquisition  map  for  Federal  Aid  Project  No.  (105414/201000),  said 
point  being  the  Point  of  Beginning  for  the  following  description: 

"•  From  said  Point  of  Beginning  run  South  73  degrees  33  minutes  29  seconds  East 
along  the  northern  proposed  right-of-way  line  of  S.R.  468  a  distance  of  1,300.00  feet  to 
a  point  being  located  80  feet  left  of,  as  measured  perpendicularly  from,  the  project 
centerline  of  S.R.  468  at  station  35+00; 

"•  Thence  continue  South  51  degrees  45  minutes  24  seconds  East  along  said  northern 
proposed  right-of-way  line  a  distance  of  107.70  feet  to  the  northern  present  right-of-way 
line  of  S.R.  468  and  to  a  point  being  located  40  feet  left  of,  as  measured  perpendicularly 
from,  the  project  centerline  of  S.R.  468  at  station  36+00; 

"•  Thence  North  73  degrees  33  minutes  29  seconds  West  along  said  northern  present 
right-of-way  line  a  distance  of  1,500.00  feet  to  said  northern  proposed  right-of-way  line 
of  S.R.  468  and  to  a  point  being  located  40  feet  left  of,  as  measured  perpendicularly 
from,  the  project  centerline  of  S.R.  468  at  station  21+00; 

"•  Thence  North  84  degrees  38  minutes  25  seconds  East  along  said  northern  proposed 
right-of-way  line  a  distance  of  107.70  feet  to  the  Point  of  Beginning. 

"The  above-described  parcel  of  land  contains  1.26  acres  (56,000  sq.  ft.),  more  or  less, 
and  is  situated  in  the  Southeast  Va  of  the  Northwest  Va  and  the  Southwest  Va  of  the 
Northeast  Va  of  Section  35,  Township  5  North,  Range  2  East,  Rankin  County, 
Mississippi. 

"Parcel  No.  2 

"Commence  at  a  found  %"  rebar  marking  the  Northeast  corner  of  Section  35, 
Township  5  North,  Range  2  East,  Rankin  County,  Mississippi,  having  grid  coordinates 
N=996596.77460,  E=2382140.83400,  and  run  South  57  degrees  08  minutes  24  seconds 
West  a  distance  of  3,801.81  feet  to  a  point  being  located  140  feet  right  of,  as  measured 
perpendicularly  from,  the  project  centerline  of  S.R.  468  at  station  25+00  as  shown  on 
the  right-of-way  acquisition  map  for  Federal  Aid  Project  No.  (105414/201000),  said 
point  being  the  Point  of  Beginning  for  the  following  description: 

"•  From  said  Point  of  Beginning  run  North  59  degrees  31  minutes  19  seconds  West 
along  the  southern  proposed  right-of-way  line  of  S.R.  468  a  distance  of  412.31  feet  to  the 
southern  present  right-of-way  line  of  S.R.  468  and  to  a  point  being  located  40  feet  right 
of,  as  measured  perpendicularly  from,  the  project  centerline  of  S.R.  468  at  station 
21+00; 

"•  Thence  South  73  degrees  33  minutes  29  seconds  East  along  said  southern  present 
right-of-way  line  a  distance  of  1,500.00  feet  to  said  southern  proposed  right-of-way  line 
of  S.R.  468  and  to  a  point  being  located  40  feet  right  of,  as  measured  perpendicularly 
from,  the  project  centerline  of  S.R.  468  at  station  36+00; 

"•  Thence  South  88  degrees  00  minutes  25  seconds  West  along  said  northern 
proposed  right-of-way  line  a  distance  of  316.23  feet  to  a  point  being  located  140  feet 
right  of,  as  measured  perpendicularly  from,  the  project  centerline  of  S.R.  468  at  station 
33+00; 

"•  Thence  continue  North  73  degrees  33  minutes  29  seconds  West  along  said  southern 
proposed  right-of-way  line  a  distance  of  800.00  feet  to  the  Point  of  Beginning. 

"The  above-described  parcel  of  land  contains  2.64  acres  (115,000  sq.  ft.),  more  or  less, 
and  is  situated  in  the  Southeast  Va  of  the  Northwest  Va  and  the  Southwest  Va  of  the 
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Northeast  V4  of  Section  35,  Township  5  North,  Range  2  East,  Rankin  County, 
Mississippi. 

"Parcel  No.  1  and  Parcel  No.  2  contain  an  aggregate  of  3.90  acres  (171,000  sq.  ft.), 
more  or  less. 

"TEMPORARY  EASEMENT 

"INDEXING  INSTRUCTIONS:  Southeast  V4  of  the  Northwest  V4  and  the  Southwest 
1/4  of  the  Northeast  V4  of  Section  35,  Township  5  North,  Range  2  East,  Rankin  County, 
Mississippi. 

"Parcel  No.  1 

"Commence  at  a  found  %"  rebar  marking  the  Northeast  corner  of  Section  35, 
Township  5  North,  Range  2  East,  Rankin  County,  Mississippi,  having  grid  coordinates 
N=996596.77460,  E=2382140.83400,  and  run  South  61  degrees  08  minutes  25  seconds 
West  a  distance  of  3,646.09  feet  to  a  point  on  the  temporary  easement,  said  point  being 
located  150.65  feet  left  of,  as  measured  perpendicularly  from,  the  project  centerline  of 
S.R.  468  at  station  24+14.50  as  shown  on  the  right-of-way  acquisition  map  for  Federal 
Aid  Project  No.  (105414/201000),  said  point  being  the  Point  of  Beginning  for  the 
following  description: 

"•  From  said  Point  of  Beginning  run  South  73  degrees  33  minutes  29  seconds  East 
along  said  easement  line  a  distance  of  353.71  feet  to  a  point  being  located  150.65  feet 
left  of,  as  measured  perpendicularly  from,  the  project  centerline  of  S.R.  468  at  station 
27+68.21; 

"•  Thence  continue  South  16  degrees  26  minutes  31  seconds  West  along  said 
easement  line  a  distance  of  70.65  feet  to  the  northern  proposed  right-of-way  line  of  S.R. 
468  and  to  a  point  being  located  80  feet  left  of,  as  measured  perpendicularly  from,  the 
project  centerline  of  S.R.  468  at  station  27+68.21; 

"•  Thence  North  73  degrees  33  minutes  29  seconds  West  along  said  northern 
proposed  right-of-way  line  a  distance  of  353.71  feet  to  a  point  on  said  easement  line, 
said  point  being  located  80  feet  left  of,  as  measured  perpendicularly  from,  the  project 
centerhne  of  S.R.  468  at  station  24+14.50; 

"•  Thence  on  and  along  said  easement  line,  North  16  degrees  26  minutes  31  seconds 
East  a  distance  of  70.65  feet  to  the  Point  of  Beginning. 

"The  above-described  parcel  of  land  contains  0.57  acres  (24,990  sq.  ft.),  more  or  less, 
and  is  situated  in  the  Southeast  V4  of  the  Northwest  V4  of  Section  35,  Township  5  North, 
Range  2  East,  Rankin  County,  Mississippi. 

"Parcel  No.  2 

"Commence  at  a  found  %"  rebar  marking  the  Northeast  corner  of  Section  35, 
Township  5  North,  Range  2  East,  Rankin  County,  Mississippi,  having  grid  coordinates 
N=996596. 77460,  E=2382140.83400,  and  run  South  55  degrees  31  minutes  19  seconds 
West  a  distance  of  3,305.53  feet  to  a  point  on  the  temporary  easement,  said  point  being 
located  176.40  feet  left  of,  as  measured  perpendicularly  from,  the  project  centerline  of 
S.R.  468  at  station  28+95.24  as  shown  on  the  right-of-way  acquisition  map  for  Federal 
Aid  Project  No.  (105414/201000),  said  point  being  the  Point  of  Beginning  for  the 
following  description: 

"•  From  said  Point  of  Beginning  run  South  73  degrees  33  minutes  29  seconds  East 
along  said  easement  line  a  distance  of  290.26  feet  to  a  point  being  located  176.40  feet 
left  of,  as  measured  perpendicularly  from,  the  project  centerline  of  S.R.  468  at  station 
31+85.50; 

"•  Thence  continue  South  16  degrees  26  minutes  31  seconds  West  along  said 
easement  line  a  distance  of  96.40  feet  to  the  northern  proposed  right-of-way  line  of  S.R. 
468  and  to  a  point  being  located  80  feet  left  of,  as  measured  perpendicularly  from,  the 
project  centerline  of  S.R.  468  at  station  31+85.50; 

"•  Thence  North  73  degrees  33  minutes  29  seconds  West  along  said  northern 
proposed  right-of-way  line  a  distance  of  290.26  feet  to  a  point  on  said  easement  line, 
said  point  being  located  80  feet  left  of,  as  measured  perpendicularly  from,  the  project 
centerhne  of  S.R.  468  at  station  28+95.24; 
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"•  Thence  on  and  along  said  easement  line,  North  16  degrees  26  minutes  31  seconds 
East  a  distance  of  96.40  feet  to  the  Point  of  Beginning. 

"The  above-described  parcel  of  land  contains  0.64  acres  (27,981  sq.  ft.),  more  or  less, 
and  is  situated  in  the  Southeast  V4  of  the  Northwest  V4  and  the  Southwest  V4  of  the 
Northeast  V4  of  Section  35,  Township  5  North,  Range  2  East,  Rankin  County, 
Mississippi. 

"Parcel  No.  3 

"Commence  at  a  found  %"  rebar  marking  the  Northeast  corner  of  Section  35, 
Township  5  North,  Range  2  East,  Rankin  County,  Mississippi,  having  grid  coordinates 
N=996596.77460,  E=2382140.83400,  and  run  South  57  degrees  02  minutes  11  seconds 
West  a  distance  of  3,941.24  feet  to  a  point  on  the  temporary  easement,  said  point  being 
located  250.36  feet  right  of,  as  measured  perpendicularly  from,  the  project  centerline  of 
S.R.  468  at  station  24+14.50  as  shown  on  the  right-of-way  acquisition  map  for  Federal 
Aid  Project  No.  (105414/201000),  said  point  being  the  Point  of  Beginning  for  the 
following  description: 

"•  From  said  Point  of  Beginning  run  North  16  degrees  26  minutes  31  seconds  East 
along  said  easement  line  a  distance  of  131.73  feet  to  the  southern  present  right-of-way 
line  of  S.R.  468  and  to  a  point  being  located  118.63  feet  right  of,  as  measured 
perpendicularly  from,  the  project  centerline  of  S.R.  468  at  station  24+14.50; 

"•  Thence  South  59  degrees  31  minutes  30  seconds  East  along  said  southern  present 
right-of-way  line  a  distance  of  88.13  feet; 

"•  Thence  continue  South  73  degrees  33  minutes  29  seconds  East  along  said  southern 
present  right-of-way  line  a  distance  of  240.56  feet  to  a  point  on  said  easement  line,  said 
point  being  located  140  feet  right  of,  as  measured  perpendicularly  from,  the  project 
centerhne  of  S.R.  468  at  station  27+40.56; 

"•  Thence  on  and  along  said  easement  line.  South  16  degrees  26  minutes  31  seconds 
West  a  distance  of  110.36  feet  to  a  point  being  located  250.36  feet  right  of,  as  measured 
perpendicularly  from,  the  project  centerline  of  S.R.  468  at  station  27+40.56; 

"•  Thence  continue  on  and  along  said  easement  line,  North  73  degrees  33  minutes  29 
seconds  West  a  distance  of  326.06  feet  to  the  Point  of  Beginning. 

"The  above-described  parcel  of  land  contains  0.85  acres  (36,898  sq.  ft.),  more  or  less, 
and  is  situated  in  the  Southeast  V4  of  the  Northwest  V4  of  Section  35,  Township  5  North, 
Range  2  East,  Rankin  County,  Mississippi. 

"Parcel  No.  4 

"Commence  at  a  found  %"  rebar  marking  the  Northeast  corner  of  Section  35, 
Township  5  North,  Range  2  East,  Rankin  County,  Mississippi,  having  grid  coordinates 
N=996596.77460,  E=2382140.83400,  and  run  South  51  degrees  32  minutes  56  seconds 
West  a  distance  of  3,658.14  feet  to  a  point  on  the  temporary  easement,  said  point  being 
located  250.29  feet  right  of,  as  measured  perpendicularly  from,  the  project  centerline  of 
S.R.  468  at  station  28+75.25  as  shown  on  the  right-of-way  acquisition  map  for  Federal 
Aid  Project  No.  (105414/201000),  said  point  being  the  Point  of  Beginning  for  the 
following  description: 

"•  From  said  Point  of  Beginning  run  North  16  degrees  26  minutes  31  seconds  East 
along  said  easement  line  a  distance  of  110.29  feet  to  the  southern  present  right-of-way 
line  of  S.R.  468  and  to  a  point  being  located  140  feet  right  of,  as  measured  perpendicu- 
larly from,  the  project  centerline  of  S.R.  468  at  station  28+75.25; 

"•  Thence  South  73  degrees  33  minutes  29  seconds  East  along  said  southern  present 
right-of-way  line  a  distance  of  310.25  feet  to  a  point  on  said  easement  line,  said  point 
being  located  140  feet  right  of,  as  measured  perpendicularly  from,  the  project  centerline 
of  S.R.  468  at  station  31+85.50; 

"•  Thence  on  and  along  said  easement  line.  South  16  degrees  26  minutes  31  seconds 
West  a  distance  of  110.29  feet  to  a  point  being  located  250.29  feet  right  of,  as  measured 
perpendicularly  from,  the  project  centerline  of  S.R.  468  at  station  31+85.50; 

"•  Thence  continue  on  and  along  said  easement  line.  North  73  degrees  33  minutes  29 
seconds  West  a  distance  of  310.25  feet  to  the  Point  of  Beginning. 
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"The  above-described  parcel  of  land  contains  0.79  acres  (34,217  sq.  ft.),  more  or  less, 
and  is  situated  in  the  Southeast  V4  of  the  Northwest  V4  of  Section  35,  Township  5  North, 
Range  2  East,  Rankin  County,  Mississippi. 

"Parcel  No.  1,  Parcel  No.  2,  Parcel  No.  3  and  Parcel  No.  4  contain  an  aggregate  of  2.85 
acres  (124,086  sq.  ft.),  more  or  less." 

Laws  of  2011,  ch.  501,  §  1,  effective  July  1,  2011,  provides: 

"SECTION  1.  This  act  shall  be  known  and  may  be  cited  as  the  'Rose  Isabel  Williams 
Mental  Health  Reform  Act  of  2011."' 

Amendment  Notes  —  The  2011  amendment  rewrote  the  section. 

The  2012  amendment  rewrote  the  third  sentence  in  (f);  and  added  the  second 
sentence  in  (kk). 

The  2013  amendment  rewrote  (c);  substituted  "July  1,  2017"  for  "July  1,  2013"  at  the 
end  of  (f);  and  made  minor  stylistic  changes. 

Cross  References  —  Authority  of  State  Board  of  Mental  Health  with  respect  to 
design,  construction  and  administration  of  Boswell  Retardation  Center,  see  §  41-19- 
203. 

Public  educational  services  and  equipment  for  exceptional  children,  including  chil- 
dren with  autism,  see  §§  37-23-1  et  seq. 

Annual  operational  plan  required  by  this  section  to  include  listing  of  services 
specified  in  §  41-4-1  that  will  be  provided  and  those  that  won't  be  provided,  see 
§  41-19-33. 

Ellisville  State  School  generally,  see  §§  41-19-101  et  seq. 
Boswell  Regional  Center  generally,  see  §§  41-19-201  et  seq. 


ATTORNEY  GENERAL  OPINIONS 


The  Department  of  Mental  Health  may 
accept  a  donation  of  land,  a  house,  and 
improvements  from  the  Clarke  College 
Alumni  Association  and  the  Department 
may  allow  the  Association  to  retain  the 
use  of  a  portion  of  the  house,  provided 
such  use  is  reserved  by  grant  as  a  condi- 
tion of  the  donation.  Hendrix,  May  9, 
2003,  A.G.  Op.  03-0188. 

The  Mississippi  Department  of  Mental 
Health  may  enter  into  long-term  or  multi- 
year  leases  of  real  and  personal  property 
without  complying  with  the  mandates  of 
G.S.  7-11-11,  29-1-107,  or  29-5-2.  Ander- 
son, July  7,  2003,  A.G.  Op.  03-0242. 

The  exemption  authority  provided  the 
Mississippi  Department  of  Mental  Health 


(MDMH)  in  this  section  does  not  apply  to 
other  state  or  federal  agencies  that  may 
be  a  party  to  the  lease  agreement  with  the 
MDMH  unless  these  entities  have  sepa- 
rate and  distinct  statutory  authority  to 
waive  the  requirements  of  G.S.  7-11-11, 
29-1-107,  and  29-5-2.  Anderson,  July  7, 
2003,  A.G.  Op.  03-0242. 

The  Mississippi  Department  of  Mental 
Health  cannot  enter  into  a  long  term  lease 
agreements  with  another  state  agency  un- 
less that  agency  has  specific  exemption 
authority  from  the  lease  requirements 
found  in  G.S.  7-11-11,  29-1-107,  and  29- 
5-2.  Anderson,  July  7,  2003,  A.G.  Op. 
03-0242. 


RESEARCH  REFERENCES 


Practice  References.  Health  Care  Ad-        Perlin,  Mental  Disability  Law:  Civil  and 
ministration  Library  (CD-ROM)   (Mat-     Criminal,  Second  Edition  (LexisNexis). 
thew  Bender). 
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1.  Immunity  from  tort.  liability  when  a  patient  was  injured  alleg- 

When  the  Mississippi  Department  of    edly  because  of  a  placement  decision  that 
Mental  Health  enacted  policies  and  proce-     was  made  for  him  while  he  was  committed 
dures  pursuant  to  Miss.  Code  Ann,  §  41-     to  a  state  hospital.  Dancy  v.  East  Miss. 
4-7(g),  it  was  acting  in  a  discretionary     State  Hosp.,  944  So.  2d  10  (Miss.  2006). 
fashion  and  was  thus  immune  from  tort 

§  41-4-8.    Falsification  of  diagnosis  of  Medicaid-eligible  client 
for  mental  health  benefits. 

(1)  A  person  shall  not  make,  present  or  cause  to  be  made  or  presented  a 
material  falsification  of  diagnosis  of  a  Medicaid-eligible  client  for  a  claim  for 
Medicaid  mental  health  services  benefits,  knowing  the  diagnosis  and  claim  to 
be  false,  fictitious  or  fraudulent. 

(2)  A  person  who  violates  this  section  shall  be  guilty  of  a  felony  and,  upon 
conviction  thereof,  shall  be  punished  by  imprisonment  for  not  more  than  five 
(5)  years,  or  by  a  fine  of  not  more  than  One  Hundred  Thousand  Dollars 
($100,900.00),  or  both. 

(3)  For  purposes  of  subsection  (1),  if  a  regional  mental  health/intellectual 
disability  center  submits  claims  for  Medicaid  reimbursement  or  other  funds 
from  the  Department  of  Mental  Health,  the  lack  of  a  certified  physician  or 
psychologist  evaluation  of  the  client  for  such  claim  as  required  under  Section 
41-4-7(c)  shall  be  deemed  a  material  falsification  of  diagnosis  by  the  person 
responsible  for  making  or  presenting  such  claim. 

SOURCES:  Laws,  1997,  ch.  587,  §  5;  Laws,  2010,  ch.  476,  §  20,  eff  from  and  after 
passage  (approved  Apr.  1,  2010.) 

Editor's  Note  —  Laws  of  1997,  ch.  587,  §  1,  provides  as  follows: 

"SECTION  1.  This  act  shall  be  known  and  may  be  cited  as  the  Mississippi  Mental 

Health  Reform  Act  of  1997." 
Cross  References  —  Imposition  of  standard  state  assessment  in  addition  to  all 

court  imposed  fines  or  other  penalties  for  any  felony  violation,  see  §  99-19-73. 

§  41-4-9.    Advisory  councils. 

The  State  Board  of  Mental  Health  is  hereby  authorized  and  directed  to 
create  advisory  councils  to  assist  the  board  and  department  in  the  performance 
and  discharge  of  their  duties. 

SOURCES:  Laws,  1974,  ch.  567,  §  5,  eff  from  and  after  passage  (approved  April 
23,  1974). 
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§  41-4-10.  Strategic  Planning  and  Best  Practices  Committee 
created;  purpose;  composition  [Repealed  effective  July  1, 
2017]. 

There  is  hereby  estabhshed  a  Strategic  Planning  and  Best  Practices 
Committee  (committee)  for  the  purpose  of  improving  and  coordinating  mental 
health  services  in  the  state.  The  committee  shall  consist  of  eleven  (11) 
members  appointed  by  the  Governor  as  follows: 

(a)  Two  (2)  members  of  the  State  Board  of  Mental  Health; 

(b)  The  Chairman  of  the  Department  of  Psychiatry  at  the  University  of 
Mississippi  Medical  Center; 

(c)  The  Executive  Director  of  the  Division  of  Medicaid  in  the  Office  of 
the  Governor; 

(d)  Two  (2)  directors  of  community  mental  health  centers  that  are 
members  of  the  Mississippi  Association  of  Community  Mental  Health 
Centers. 

(e)  One  (1)  representative  of  a  nonprofit  mental  health  advocacy  group; 

(f)  One  (1)  consumer  or  family  member  of  a  consumer  of  mental  health 
services; 

(g)  One  (1)  representative  from  a  separate,  private,  nonprofit  provider 
of  a  continuum  of  mental  health  services; 

(h)  Two  (2)  individuals  knowledgeable  in  the  field  of  mental  health 
and/or  with  experience  in  business  management  or  public  administration. 

All  appointed  members  of  the  Strategic  Planning  and  Best  Practices 
Committee  shall  be  appointed  to  three-year  terms  and  may  be  reappointed. 

The  committee  shall  meet  and  elect  a  chairman,  who  shall  not  be  a 
member  of  the  Mississippi  Board  of  Mental  Health  or  the  State  Board  of 
Health.  The  committee  shall  meet  upon  the  call  of  the  chair. 

The  Lieutenant  Governor  may  designate  one  (1)  Senator  and  the  Speaker 
of  the  House  of  Representatives  may  designate  one  (1)  Representative  to 
attend  any  meeting  of  the  Strategic  Planning  and  Best  Practices  Committee. 
The  appointing  authorities  may  designate  alternate  members  from  their 
respective  houses  to  serve  when  the  regular  designees  are  unable  to  attend  the 
meetings  of  the  committee. 

The  committee  shall  work  with  the  Mississippi  Department  of  Mental 
Health  and  the  Regional  Community  Mental  Health  and  Intellectual  Disabil- 
ity Commissions  to  produce  the  state  strategic  plan  as  required  in  Section 
41-4-7(d). 

The  Department  of  Mental  Health  shall  provide  professional  and  technical 
support  to  the  committee,  including  the  services  of  the  department's  medical 
director,  and  its  planning  staff.  Additionally,  the  committee  shall  be  authorized 
to  seek  grants  from  public  and  private  sources  to  conduct  the  necessary  studies 
and  evaluations  to  support  the  committee  in  carrying  out  its  responsibilities. 
The  committee  may  also  seek  the  assistance  of  the  state  institutions  of  higher 
learning,  the  State  Department  of  Health,  the  Division  of  Medicaid,  the  State 
Department  of  Education,  any  community  mental  health  center,  and  any  other 
state  agency  whose  expertise  may  be  helpful  to  the  committee. 
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This  section  shall  stand  repealed  from  and  after  July  1,  2017. 

SOURCES:  Laws,  2013,  ch.  549,  §  2,  eff  from  and  after  July  1,  2013. 

§  41-4-11.  Abolition  of  certain  agencies,  and  transfer  of  au- 
thority, personnel  and  property  to  state  board  of  mental 
health. 

(1)  On  July  1,  1974,  the  Board  of  Trustees  of  Mental  Institutions  of  the 
State  of  Mississippi  and  the  Mississippi  Interagency  Commission  on  Mental 
Illness  and  Mental  Retardation  shall  be  abolished.  The  authority  now  vested  in 
the  State  Board  of  Health  relating  to  mental  health,  drug  misuse  and 
alcoholism  is  rescinded  as  of  July  1,  1974. 

(2)  As  of  July  1,  1974,  the  Mississippi  State  Hospital  at  Whitfield,  the 
East  Mississippi  State  Hospital  at  Meridian,  the  Ellisville  State  School  at 
Ellisville,  the  North  Mississippi  Regional  Center  at  Oxford,  and  any  other 
mental  or  intellectual  disability  facility  that  may  be  established,  shall  become 
subject  to  the  jurisdiction  and  control  of  the  State  Department  of  Mental 
Health. 

(3)  All  duties,  responsibilities,  authority,  power,  assets,  liabilities,  con- 
tractual rights  and  obligations,  and  property  rights,  whether  accruing  or 
vesting  in  the  abolished  agencies  before  or  after  April  23,  1974,  are  vested  in 
the  State  Board  of  Mental  Health. 

(4)  The  board  upon  recommendation  of  the  executive  director  shall  select 
the  heads  of  divisions  and  institutions  necessary  to  carry  out  the  provisions  of 
this  chapter  who  shall  have  qualifications  appropriate  to  the  duties  they  must 
discharge. 

(5)  Employees  of  the  abolished  agencies  or  divisions  of  agencies  holding 
positions  on  June  30,  1974,  shall  be  employees  of  the  State  Department  of 
Mental  Health  on  July  1,  1974.  The  board  may  combine  or  abolish  positions  as 
necessary  to  carry  out  the  provisions  of  this  chapter. 

(6)  Subject  to  the  provisions  and  limitations  of  this  chapter  as  expressly 
set  forth  in  Section  41-4-13,  all  offices,  services,  programs  and  other  activities 
of  the  abolished  agencies  or  divisions  of  agencies  are  made  offices,  services, 
programs  or  other  activities  of  the  State  Department  of  Mental  Health,  and  the 
board  is  authorized  to  reorganize  such  offices,  services,  programs  or  other 
activities  so  as  to  achieve  economy  and  efficiency;  and  the  board  may  establish 
bureaus,  divisions,  hospitals,  clinics,  mental  health  centers,  homes  for  persons 
with  an  intellectual  disability,  or  other  facilities  for  providing  mental  health 
services  if  it  finds  such  action  to  be  in  the  public  interest. 

SOURCES:  Laws,  1974,  ch.  567,  §  6(1-6);  Laws,  1992,  ch.  336,  §  23;  Laws,  2010, 
ch.  476,  §  21,  eff  from  and  after  passage  (approved  Apr.  1,  2010.) 

Cross  References  —  Establishment  of  Boswell  Regional  Center,  see  §§  41-19-201  et 
seq. 
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JUDICIAL  DECISIONS 


1.  Service  of  process. 

Although  a  state  hospital  and  a  state 
mental  health  department  were  estab- 
lished and  controlled  by  Miss.  Code  Ann. 
§  41-4-11(2)  and  Miss.  Code  Ann.  §  41- 
4-5  and  service  of  process  was  governed  by 
Miss.  R.  Civ.  P.  4(d)(5),  requiring  service 
upon  the  Attorney  General,  the  entitles 
waived  the  defenses  of  insufficient  process 

§  41-4-13.  Purchases. 


and  insufficient  service  of  process  because 
even  though  the  defenses  were  properly 
and  timely  raised  in  their  answer  to  a 
wrongful  death  action,  their  subsequent 
participation  in  litigation  and  their  failure 
to  pursue  the  defenses  for  two  years 
waived  the  defenses.  East  Miss.  State 
Hosp.  V.  Adams,  947  So.  2d  887  (Miss. 
2007). 


All  commodities,  equipment  and  furniture  purchased  and  supply  contracts 
entered  into  by  the  board  shall  be  in  accord  v^ith  the  provisions  of  Title  31, 
Chapter  7,  Mississippi  Code  of  1972.  No  purchases  shall  be  made  from,  nor 
shall  any  sales  be  made  to,  any  member  of  the  board. 

SOURCES:  Laws,  1974,  ch.  567,  §  6(7),  eff  from  and  after  passage  (approved 
April  23,  1974). 

§  41-4-15.  Repealed. 

Repealed  by  Laws,  1997,  ch.  587,  §  7,  eff  from  and  after  July  1,  1997. 
[Laws,  1974,  ch.  567,  §  7] 

Editor's  Note  —  Former  §  41-4-15  provided  that  statutes  empowering  the  State 
Department  of  Mental  Health  shall  not  affect  or  grant  control  over  the  regional  mental 
health  commissions  or  centers. 

§  41-4-17.  Children's  rehabilitation  center  excepted  from 
state  board  of  mental  health  jurisdiction. 

Nothing  herein  contained  shall  operate  to  vest  the  State  Board  of  Mental 
Health  with  any  authority  or  jurisdiction  over  the  Mississippi  Children's 
Rehabilitation  Center. 

SOURCES:  Laws,  1974,  ch.  567,  §  8;  Laws,  1981,  ch.  498,  §  8,  eff  from  and  after 
July  1,  1982. 

§  41-4-18.  Department  authorized  to  contract  with  private  or 
public  entities  to  transfer  certain  ICFMR  beds  to  other 
private  or  public  entities  to  better  meet  needs  of  individuals 
with  intellectual  disabilities;  license  for  beds  to  remain  with 
department. 

(1)  Notwithstanding  Section  41-7-191(11)  and  Section  41-7-171  et  seq., 
Mississippi  Code  of  1972,  or  any  other  section  of  law,  the  Department  of  Mental 
Health  shall  have  the  authority  to  contract  with  private  and/or  public  entities 
to  transfer  beds  within  Intermediate  Care  Facilities  for  the  Mentally  Retarded 
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owned  and  operated  by  the  Department  of  Mental  Health  to  locations  owned 
and  operated  by  private  and/or  public  entities  for  the  purpose  of  serving 
individuals  with  intellectual  disabilities  in  the  settings  most  appropriate  to 
meet  their  needs. 

(2)  Any  license  granted  to  the  Department  of  Mental  Health  by  the 
Department  of  Health  for  the  operation  of  transferred  Intermediate  Care 
Facility  for  the  Mentally  Retarded  beds  shall  remain  in  the  name  of  the 
Department  of  Mental  Health  and  shall  not  be  transferred  into  the  name  of  the 
contractor  unless  the  contractor  has  received  the  appropriate  certificates  of 
need. 

SOURCES:  Laws,  2013,  ch.  443,  §  1,  eff  from  and  after  July  1,  2013. 

§  41-4-19.    Transfer  of  funds;  issuance  of  warrants. 

The  board,  may  with  the  approval  of  the  commission  of  budget  and 
accounting,  require  the  transfer  of  funds  appropriated  for  the  use  of  agencies 
consolidated  under  the  provisions  of  this  chapter.  Said  funds  shall  be  trans- 
ferred by  the  state  auditor  of  public  accounts  to  a  separate  account  in  the  state 
treasury.  The  auditor  shall  issue  his  warrants  upon  requisitions  signed  by  the 
proper  person,  officer  or  officers  designated  by  the  board. 

SOURCES:  Laws,  1974,  ch.  567,  §  9,  eff  from  and  after  passage  (approved  April 
23,  1974). 

Editor's  Note  —  Section  7-7-2  provides  that  the  words  "State  Auditor  of  Public 
Accounts,"  "State  Auditor,"  and  "Auditor"  appearing  in  the  laws  of  this  state  in 
connection  with  the  performance  of  Auditor's  functions  shall  mean  the  State  Fiscal 
Officer. 

Section  27-104-6  provides  that  whenever  the  term  "State  Fiscal  Officer"  appears  in 
any  law  it  shall  mean  "Executive  Director  of  the  Department  of  Finance  and  Adminis- 
tration". 

§  41-4-21.    Fiscal  procedures. 

For  the  operations  of  all  facilities  placed  under  the  control  of  the  depart- 
ment and  for  all  of  its  operations,  the  board  shall  adopt  a  uniform  system  of 
reporting  and  accounting  approved  by  the  state  department  of  audit,  and  shall 
prepare  an  annual  report  to  the  legislature  setting  forth  the  disbursements  of 
all  moneys  appropriated  and  specifying  the  facilities  and  activities  upon  which 
funds  were  expended.  It  shall  prepare  annually,  or  cause  to  be  prepared,  a 
budget  for  its  total  operation  for  the  ensuing  fiscal  period  in  the  manner  and 
form  as  required  by  the  legislative  budget  office. 

SOURCES:  Laws,  1974,  ch.  567,  §  10;  Laws,  1984,  ch.  488,  §  205,  eff  from  and 
after  July  1,  1984. 

Cross  References  —  Joint  Legislative  Budget  Committee  and  Legislative  Budget 
Office,  generally,  see  §§  27-103-101  et  seq. 
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§  41-4-23.    Security  guards  and  campus  police  at  mental 
health  or  intellectual  disability  facilities. 

(a)  It  will  be  the  duty  of  the  director  of  any  mental  health  or  intellectual 
disability  facility  under  the  direction  or  control  of  the  State  Department  of 
Mental  Health  to  designate  certain  employees  as  security  guards  and  campus 
police.  The  names,  qualifications,  and  training  of  such  campus  police  will  be 
reported  to  the  Executive  Director  of  the  State  Department  of  Mental  Health 
and  spread  upon  the  official  minutes  of  the  State  Board  of  Mental  Health. 

All  campus  police,  subsequent  to  employment  but  prior  to  performing 
duties  as  campus  police,  will  attend  and  satisfactorily  complete  the  training 
course  required  for  law  enforcement  officers  at  the  Law  Enforcement  Officer's 
Training  Academy  or  an  equivalent  facility.  Campus  police  training  may  be  at 
the  expense  of  the  Department  of  Mental  Health  and  conditioned  upon  work 
repayment  by  the  employee  in  accordance  with  educational  leave  regulations 
promulgated  by  the  State  Board  of  Mental  Health.  Failure  to  meet  repayment 
obligations  may  result  in  revocation  of  law  enforcement  certification  in  the 
same  manner  provided  in  Section  37-101-291.  A  complete  record  of  all  law 
enforcement  training  of  each  employee  will  be  maintained  in  each  employee's 
record  of  employment.  A  master  file  of  all  such  employees'  training  will  be  kept 
in  the  central  office  of  the  State  Department  of  Mental  Health. 

(b)  All  campus  police  will  be  duly  constituted  peace  officers  with  powers 
and  duties  of  a  constable  but  such  authority  may  be  exercised  only  on  the 
premises  of  institutions  under  the  control  of  the  State  Department  of  Mental 
Health  and  public  property  immediately  adjacent  to  such  premises.  Each 
person  designated  as  a  security  guard  or  campus  police  will  enter  into  bond  in 
the  penalty  amount  of  not  less  than  Ten  Thousand  Dollars  ($10,000.00),  the 
premium  for  which  shall  be  paid  by  the  facility  employing  such  security  guard 
or  campus  police. 

(c)  All  security  guards  and  campus  police  will  exercise  their  authority 
while  in  performance  of  their  duty  on  any  of  the  facilities  under  the  direction 
or  control  of  the  State  Department  of  Mental  Health  and  public  property 
immediately  adjacent  to  such  facilities;  will  be  required  to  dress  in  uniforms 
prescribed  by  the  State  Board  of  Mental  Health;  and  will  be  authorized  to  carry 
weapons.  Employees  designated  as  campus  police  shall  be  duly  sworn  and 
vested  with  authority  to  bear  arms  and  make  arrests,  and  shall  exercise 
primarily  the  responsibilities  of  the  prevention  and  detection  of  crime,  the 
apprehension  of  criminals,  and  the  enforcement  of  the  ordinances  and  policies 
of  the  Department  of  Mental  Health,  a  political  subdivision  of  the  State  of 
Mississippi.  Employees  designated  as  campus  police  shall  be  considered  law 
enforcement  officers  within  the  meaning  of  Section  45-6-3. 

SOURCES:  Laws,  1976,  ch.  478;  Laws,  2002,  ch.  359,  §  1;  Laws,  2010,  ch.  476, 
§  22,  eff  from  and  after  passage  (approved  Apr.  1,  2010.) 

Cross  References  —  Failure  to  meet  terms  of  educational  loan  contract  as  grounds 
for  revocation  of  professional  license  earned  through  paid  educational  leave  compen- 
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sation  granted  under  program  for  paid  educational  leave  for  study  of  certain  health  care 
professions,  see  §  37-101-291. 

§  41-4-25.    Director  of  mental  health  facility  authorized  to 
transfer  patient  to  another  department  facility. 

Notwithstanding  any  other  provision  of  law,  the  director  of  a  Department 
of  Mental  Health  facility  has  the  authority  to  transfer  any  patient/resident  to 
another  Department  of  Mental  Health  facility  as  necessary  for  the  welfare  of 
that  or  any  other  patients/residents. 

SOURCES:  Laws,  2002,  ch.  467,  §  1,  eff  from  and  after  July  1,  2002. 

§  41-4-27.    Mental  health  crisis  center  in  Brookhaven,  Missis- 
sippi, named  in  honor  of  Senator  Billy  V.  Harvey. 

The  mental  health  crisis  center  located  in  Brookhaven,  Mississippi,  shall 
be  named  in  honor  of  the  late  Senator  Billy  V.  Harvey.  The  Department  of 
Mental  Health  shall  place  a  distinctive  plaque  in  a  prominent  place  within  the 
crisis  center,  which  states  the  background,  accomplishments  and  service  of  the 
late  Senator  Billy  V.  Harvey  to  the  State  of  Mississippi. 

SOURCES:  Laws,  2007,  ch.  529,  §  2,  eff  from  and  after  passage  (approved  Apr. 
18,  2007.) 
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State  Eleemosynary  Institutions.  [Repealed] 
Board  of  Trustees  of  Mental  Institutions  . . . 
Penalties.  [Repealed] 


41-5-31 


STATE  ELEEIVIOSYNARY  INSTITUTIONS 
[REPEALED] 

Sec. 

41-5-1  through  41-5-13.  Repealed. 

§§  41-5-1  through  41-5-13.  Repealed. 

Repealed  by  Laws,  1989,  ch.  527,  §  3,  eff  from  and  after  June  30,  1989. 

§  41-5-1.  [Codes,  1942,  §§  6944,  6945;  Laws,  1936,  ch.  180] 

§  41-5-3.  [Codes,  1942,  §  6954;  Laws,  1936,  ch.  180] 

§  41-5-5.  [Codes,  1942,  §  6955;  Laws,  1936,  ch.  180;  Laws,  1950,  ch.  446; 
Laws,  1960,  ch.  350;  Laws,  1962,  ch.  399] 

§  41-5-7.  [Codes,  1942,  §§  6950,  6956;  Laws,  1936,  ch.  180] 

§  41-5-9.  [Codes,  1942,  §  6952.5;  Laws,  1958,  ch.  464,  §  1;  Laws,  1960,  ch. 
349;  Laws,  1966,  ch.  445,  §  17;  Laws,  1966,  ch.  454,  §  1] 

§  41-5-11.  [Codes,  1892,  §  2828;  1906,  §  3209;  Hemingway's  1917, 
§  5726;  1930,  §  4620;  1942,  §  6975;  Laws,  1970,  ch.  393,  §  1] 

§  41-5-13.  [Codes,  1930,  §  4621;  1942,  §  6976] 

Editor's  Note  —  Former  §  41-5-1  established  the  board  of  state  eleemosynary 
institutions. 

Former  §  41-5-3  specified  when  the  board  would  meet,  and  provided  for  the  election 
of  officers. 

Former  §  41-5-5  provided  for  the  compensation  of  the  board. 
Former  §  41-5-7  specified  the  powers  and  duties  of  the  board. 

Former  §  41-5-9  authorized  the  employment  of  superintendents  for  each  state 
charity  hospitals. 

Former  §  41-5-11  required  the  board  to  make  certain  reports  to  the  legislature. 
Former  §  41-5-13  required  superintendents  to  make  certain  reports  to  board  of 
trustees, 

BOARD  OF  TRUSTEES  OF  IVIENTAL  INSTITUTIONS 

Sec. 

41-5-31  through  41-5-43.  Repealed. 

41-5-44.  Establishment  of  nursing  home  for  patients  with  an  intellectual  disabil- 

ity. 

41-5-45  through  41-5-53.  Repealed. 
41-5-55.  Repealed. 
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§§  41-5-31  through  41-5-43.  Repealed. 

Repealed  by  Laws,  1974,  ch.  567,  §  15,  eff  from  and  after  passage 
(approved  April  23,  1974). 

§  41-5-31.  [Laws,  1947,  1st  Ex.  Sess.  ch.  9,  §  1] 
§  41-5-33.  [Laws,  1947,  1st  Ex.  Sess.  ch.  9,  §  2] 
§  41-5-35.  [Laws,  1947,  1st  Ex.  Sess.  ch.  9,  §  3] 

§  41-5-37.  [Laws,  1947,  1st  Ex.  Sess.  ch.  9,  §  4;  Laws,  1966,  ch.  453,  §  1] 
§  41-5-39.  [Laws,  1947,  1st  Ex.  Sess.  ch.  9,  §  4;  Laws,  1966,  ch.  453,  §  1] 
§  41-5-41.  [Laws,  1947,  1st  Ex.  Sess.  ch.  9,  §§  9,  10] 
§  41-5-43.  [Laws,  1948,  ch.  415,  §§  1-3] 

Editor's  Note  —  Former  §  41-5-31  created  the  board  of  trustees  of  mental 
institutions. 

Former  §  41-5-33  provided  for  the  appointment,  term  of  office  and  removal  of 
members  of  the  board  of  trustees  of  mental  institutions  and  for  the  filling  of  vacancies. 

Former  §  41-5-35  provided  for  the  organizational  meeting  of  the  board  of  trustees  of 
mental  institutions  and  for  the  employment  of  an  executive  secretary. 

Former  §  41-5-37  provided  for  the  payment  of  per  diem  and  travel  expenses  to 
members  of  the  board  of  trustees  of  mental  institutions. 

Former  §  41-5-39  provided  for  regular  and  called  meetings  of  the  board  of  trustees  of 
mental  institutions  and  fixed  a  quorum. 

Former  §  41-5-41  set  out  the  general  powers  and  duties  of  the  board  of  trustees  of 
mental  institutions. 

Former  §  41-5-43  vested  the  board  of  trustees  of  mental  institutions  with  specific 
powers  and  authority  to  improve  the  institutions  under  its  jurisdiction. 

The  authority,  personnel  and  property  of  the  abolished  board  of  trustees  of  mental 
institutions  were  transferred  to  the  State  Board  of  Mental  Health.  See  §  41-4-11. 
Section  16  of  the  repealing  act  provided,  in  part,  that  "all  powers,  duties  and 
responsibilities  transferred  by  this  act  shall  remain  under  the  authority  and  control  of 
existing  state  agencies  until  July  1,  1974." 

§  41-5-44.    Establishment  of  nursing  home  for  patients  with  an 
intellectual  disability. 

(a)  The  Board  of  Mental  Health  is  directed,  if  such  is  determined  to  be 
feasible  by  the  board,  to  establish,  equip,  staff  and  operate  nursing  homes  for 
patients  with  an  intellectual  disability.  Those  nursing  homes  shall  be 
equipped,  staffed  and  operated  in  accordance  with  the  minimum  standards 
established  by  the  State  Department  of  Health,  and  shall  meet  all  the 
requirements  for  the  admission  and  care  of  patients  eligible  for  Medicare  and 
Medicaid  assistance  as  required  by  Titles  XVHI  and  XIX  of  the  Social  Security 
Act,  as  amended. 

(b)  Admission  to  the  nursing  homes  shall  be  limited  to  those  patients  who 
have  been  admitted  to  the  mental  institutions  or  intellectual  disability  centers 
or  eligible  for  admission  to  the  mental  institutions  or  intellectual  disability 
centers  according  to  state  laws  and  who  have  been  certified  as  eligible  for 
Medicare  or  Medicaid  assistance  as  determined  by  the  provisions  of  Missis- 
sippi laws  governing  the  administration  of  Titles  XVHI  and  XIX  of  the  Social 
Security  Act,  as  amended. 
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(c)  The  purpose  of  this  section  is  to  provide  a  nursing  facihty  within  the 
environs  of  the  former  Tuberculosis  Sanatorium  of  Mississippi,  thereby  pro- 
viding a  needed  service  to  ehgible  patients  by  making  use  of  available 
buildings  and  resources  for  their  care  and  constituting  an  additional  service 
rendered  by  the  institution. 

SOURCES:  Laws,  1973,  ch.  497,  §  1;  Laws,  1980,  ch.  493,  §  12;  Laws,  1983,  ch. 
522,  §  51;  Laws,  1986,  ch.  437,  §  12;  Laws,  2010,  ch.  476,  §  23,  eff  from  and 
after  passage  (approved  Apr.  1,  2010.) 

Cross  References  —  Establishment  and  operation  of  Boswell  Regional  Center  as 
supplemental  to  this  section,  see  §§  41-19-201  through  41-19-213. 

Procedures  for  and  individual's  procedural  and  substantive  rights  during  the  initial 
involuntary  commitment  hearing  and  thereafter,  see  §§  41-21-61  et  seq. 

Definition  of  persons  with  mental  illness  and  persons  with  an  intellectual  disability 
under  provisions  for  treatment  of  persons  in  need  of  mental  health  treatment,  see 
§  41-21-61. 

Director's  transfer  of  civilly  commited  patients  between  facilities  operated  by 
department  of  mental  health,  see  §  41-21-87. 

Voluntary  admission  of  persons  with  mental  illness  and  persons  with  an  intellectual 
disability  of  particular  age  or  marital  status,  see  §  41-21-103. 

Federal  Aspects  —  Titles  XVIII  and  XIX  of  the  Social  Security  Act,  see  42  USCS 
§  1395  et  seq. 

RESEARCH  REFERENCES 

Practice  References.  Health  Care  Ad-       Carlson,    Long-Term   Care  Advocacy 
ministration  Library  (CD-ROM)   (Mat-     (Matthew  Bender), 
thew  Bender). 

Perlin,  Mental  Disability  Law:  Civil  and 
Criminal,  (LexisNexis). 

§§  41-5-45  through  41-5-53.  Repealed. 

Repealed  by  Laws,  1974,  ch.  567,  §  15,  eff  from  and  after  passage 
(approved  April  23,  1974). 

§  42-5-45.  [Laws,  1947,  1st  Ex.  Sess.  ch.  9,  §  14] 

§  41-5-47.  [Laws,  1947,  1st  Ex.  Sess.  ch.  9,  §§  12,  13;  Laws,  1970,  ch.  521, 

§  1] 

§  41-5-49.  [Laws,  1947,  1st  Ex.  Sess.  ch.  9,  §§  12,  13;  Laws,  1970,  ch.  521, 

§  2] 

§  41-5-51.  [Laws,  1947,  1st  Ex.  Sess.  ch.  9,  §  5] 

§  41-5-53.  [Laws,  1947,  1st  Ex.  Sess.  ch.  9,  §  7] 

Editor's  Note  —  Former  §  41-5-45  dealt  with  the  keeping  of  the  records  and 
accounts  of  the  board  of  trustees  of  mental  institutions,  required  them  to  be  open  for 
public  inspection,  and  required  the  board  to  inspect  the  mental  institutions  regularly 
and  frequently. 

Former§  41-5-47  required  the  board  of  trustees  of  mental  institutions  to  provide  a 
uniform  accounting  system  for  the  mental  institutions,  to  make  an  annual  report  to  the 
legislature,  to  prepare  an  annual  budget  for  each  institution,  and  to  be  the  exclusive 
representative  of  the  mental  institutions  in  dealing  with  the  legislature. 
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Governing  Authorities 


§  41-5-81 


Former  §  41-5-49  contained  specific  requirements  as  to  the  form  and  contents  of  the 
annual  report  made  to  the  Legislature  by  the  board  of  trustees  of  mental  institutions. 

Former  §  41-5-51  abolished  the  office  of  superintendent  for  each  mental  institution 
under  the  jurisdiction  of  the  board  of  trustees  of  mental  institutions. 

Former  §  41-5-53  dealt  with  the  employment,  qualifications,  compensation,  powers, 
authority,  duties,  and  removal  of  a  director  for  each  institution  under  the  jurisdiction  of 
the  board  of  trustees  of  mental  institutions. 

§  41-5-55.  Repealed. 

Repealed  by  Laws,  2008,  ch.  442,  §  50,  effective  from  and  after  July  1, 
2008. 

§  41-5-55.  [Codes,  1942,  §  6946-11;  Laws,  1947,  1st  Ex.  Sess.  ch.  9,  §  11; 
Laws,  1974,  ch.  567,  §  11,  eff  from  and  after  passage  (approved  April  23, 
1974).] 

Editor's  Note  —  Former  §  41-5-55  prohibited  the  apprenticing  of  mentally  ill  or 
mentally  retarded  patients. 

PENALTIES 
[REPEALED] 

Sec. 

41-5-81.  Repealed. 

§  41-5-81.  Repealed. 

Repealed  by  Laws,  2008,  ch.  442,  §  50,  effective  from  and  after  July  1, 
2008. 

§  41-5-81.  [Codes,  1930,  §  4617;  1942,  §  6972;  Laws,  1924,  ch.  307.] 

Editor's  Note  —  Former  §  41-5-81  provided  certain  criminal  penalties  for  appren- 
ticing mentally  ill  or  mentally  retarded  patients. 
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CHAPTER  7 


Hospital  and  Health  Care  Commissions 


State  Hospital  Commission;  Indigent  Care  Law 

Hospital  Reimbursement  Commission   

Health  Care  Commission   

Health  Care  Certificate  of  Need  Law  of  1979  . . , 


41-7-1 
41-7-71 
41-7-111 
41-7-171 


Statewide  Health  Coordinating  Council.  [Repealed] 
Health  Maintenance  Organizations.  [Repealed] 

STATE  HOSPITAL  COIVEIVHSSION;  INDIGENT  CARE  LAW 

Sec. 

41-7-1  through  41-7-19.  Repealed. 

41-7-21.  Local  boards  of  trustees  may  enact  rules  and  regulations. 

41-7-23  through  41-7-33.  Repealed 

41-7-35.  Hospitals  may  not  exact  additional  payments  from  patients. 

41-7-37.  Repealed. 

41-7-39.  Wrongfully  obtaining  care,  treatment  or  hospitalization. 

41-7-41  and  41-7-43.  Repealed. 

41-7-45.  Laws  governing  funds  to  apply. 


§§  41-7-1  through  41-7-19.  Repealed. 

Repealed  by  Laws,  1986,  ch.  437,  §  6,  eff  from  and  after  July  1,  1986. 

§  41-7-1.  [Codes,  1942,  §  7130;  Laws,  1936,  ch.  178] 

§  41-7-3.  [Codes,  1942,  §  7131;  Laws,  1936,  ch.  178;  Laws,  1978,  ch.  369, 

§  1] 

§  41-7-5.  [Codes,  1942,  §  7145;  Laws,  1936,  ch.  178] 

§  41-7-7.  [Codes,  1942,  §  7146;  Laws,  1936,  ch.  178] 

§  41-7-9.  [Codes,  1942,  §  7132;  Laws,  1936,  ch.  178;  Laws,  1944,  ch.  278; 
Laws,  1946,  ch.  378;  Laws,  1950,  ch.  460;  Laws,  1960,  ch.  354,  §  1;  Laws,  1962, 
ch.  406,  §  1;  Laws,  1964,  ch.  432,  §  1;  Laws,  1976,  ch.  343;  Laws,  1982,  ch. 
458.] 

§  41-7-11.  [Codes,  1942,  §  7134;  Laws,  1936,  ch.  178;  Laws,  1960,  ch.  354, 

§  2] 

§  41-7-13.  [Codes,  1942,  §  7136;  Laws,  1936,  ch.  178;  Laws,  1938,  ch.  327; 
Laws,  1960,  ch.  354,  §  4;  Laws,  1981,  ch.  404,  §  1] 

§  41-7-15.  [Codes,  1942,  §  7135;  Laws,  1936,  ch.  178;  Laws,  1960,  ch.  354, 

§  3] 

§  41-7-17.  [Codes,  1942,  §  7137;  Laws,  1936,  ch.  178;  Laws,  1960,  ch.  354, 
§  5;  Laws,  1964,  ch.  433,  §  1] 

§  41-7-19.  [Codes,  1942,  §  7140;  Laws,  1936,  ch.  178;  Laws,  1960,  ch.  354, 


Editor's  Note  —  Former  §  41-7-1  created  the  State  Hospital  Commission,  and 
specified  its  membership. 

Former  §  41-7-3  directed  that  the  commission  be  organized  and  personnel  be 
selected. 


§  8] 
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§  41-7-33 


Former  §  41-7-5  specified  the  terms  of  members  of  the  commission  and  their 
compensation. 

Former  §  41-7-7  specified  quorum  requirements  for  commission  meetings. 
Former  §  41-7-9  specified  the  duties  of  the  commission. 

Former  §  41-7-11  pertained  to  the  estabhshment  of  minimum  requirements  for  a 
standard  hospital. 

Former  §  41-7-13  specified  ehgibihty  requirements  for  reimbursement  for  the  care  of 
indigent  persons. 

Former  §  41-7-15  provided  for  certificates  of  ehgibihty  and  comphance. 
Former  §  41-7-17  provided  for  the  estabhshment  of  local  boards  of  trustees. 
Former  §  41-7-19  directed  that  local  boards  of  trustees  visit  standard  hospitals. 
Laws  of  1986,  ch.  437,  §§  1,  2,  effective  from  and  after  July  1,  1986,  provide  as 
follows: 

"SECTION  1.  This  act  shall  be  known  and  may  be  cited  as  the  Mississippi  Health 
Services  Reorganization  Act  of  1986. 

"SECTION  2.  All  records,  property  and  unexpended  balances  of  appropriations, 
allocations  or  other  funds  of  any  agency  abolished  or  affected  by  this  act  shall  be 
transferred  to  the  appropriate  agency  according  to  the  merger  of  their  functions  under 
this  act." 

§  41-7-21.    Local  boards  of  trustees  may  enact  rules  and  regu- 
lations. 

The  board  of  trustees  for  such  hospital  or  hospitals  are  authorized  to  adopt 
such  other  rules  and  regulations  as  may  become  necessary  in  each  community 
to  protect  the  patients  and  charity  fund,  and  to  make  an  equitable  distribution 
of  said  funds  in  said  counties  and  districts  in  the  territories  served  by  their 
respective  institutions. 

SOURCES:  Codes,  1942,  §  7141;  Laws,  1936,  ch.  178. 

§§  41-7-23  through  41-7-33.  Repealed. 

Repealed  by  Laws  1986,  ch.  437,  §  6,  eff  from  and  after  July  1,  1986. 
§  41-7-23.  [Codes,  1942,  §  7139;  Laws,  1936,  ch.  178;  Laws,  1960,  ch.  354, 

§  7] 

§  41-7-25.  [Codes,  1942,  §  7139;  Laws,  1936,  ch.  178;  Laws,  1960,  ch.  354, 

§  7] 

§  41-7-27.  [Codes,  1942,  §  7138;  Laws,  1936,  ch.  178;  Laws,  1938,  ch.  267; 
Laws,  1960,  ch.  354,  §  6;  Laws,  1964,  ch.  434,  §  1;  Laws,  1972,  ch.  424,  §  1; 
Laws,  1977,  ch.  345;  Laws,  1980,  ch.  409] 

§  41-7-29.  [Codes,  1942,  §  7138-01;  Laws,  1946,  ch.  482,  §§  1-5;  Laws, 
1960,  ch.  354,  §  13] 

§  41-7-31.  [Codes,  1942,  §  7138;  Laws,  1936,  ch.  178;  Laws,  1938,  ch.  267; 
Laws,  1960,  ch.  354,  §  6;  Laws,  1964,  ch.  434,  §  1] 

§  41-7-33.  [Codes,  1942,  §  7142;  Laws,  1936,  ch.  178;  Laws,  1962,  ch.  406, 
§  2;  Laws,  1964,  ch.  434,  §  2] 

Editor's  Note  —  Former  §  41-7-23  directed  local  boards  to  make  certain  reports. 
Former  §  41-7-25  specified  reimbursement  procedures. 

Former  §  41-7-27  pertained  to  admission  of  patients  and  certificates  of  eligibility. 
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§  41-7-35 


Public  Health 


Former  §  41-7-29  pertained  to  admission  of  patients  having  cancer. 
Former  §  41-7-31  required  the  state  hospital  commission  to  make  reports  concerning 
treatments. 

Former  §  41-7-33  required  the  state  hospital  commission  to  make  reports  concerning 
expenditures. 

§  41-7-35.  Hospitals  may  not  exact  additional  payments  from 
patients. 

No  hospital  shall  be  allowed  to  charge,  accept  or  retain  any  additional 
payment  from  or  in  behalf  of  any  indigent  patient  for  hospital  services 
rendered  while  being  cared  for  under  the  terms  of  Sections  41-7-1  through 
41-7-45,  unless  it  appears  that  the  patient  was  wrongfully  or  mistakenly 
qualified  or  admitted  as  an  indigent  patient.  This  section  shall  not  be 
construed,  however,  to  prohibit  any  hospital  from  charging,  accepting  or 
retaining  lawful  payments  or  contributions  from  governmental  or  other  public 
sources  or  from  philanthropic  or  charitable  sources  having  an  impersonal 
interest  in  the  patients  involved. 

SOURCES:  Codes,  1942,  §  7132;  Laws,  1936,  ch.  178;  Laws,  1944,  ch.  278;  Laws, 
1946,  ch.  378;  Laws,  1950,  ch.  460;  Laws,  1960,  ch.  354,  §  1;  Laws,  1962,  ch. 
406,  §  1;  Laws,  1964,  ch.  432,  §  1,  eff  from  and  after  June  30,  1964. 

Editor's  Note  —  This  section  contains  a  reference  to  §§  41-7-1  through  41-7-45.  All 
of  these  sections,  except  for  §§  41-7-21,  41-7-35,  41-7-39,  and  41-7-45,  were  repealed  by 
Law  of,  1986,  ch.  437,  §  6,  eff  from  and  after  July  1,  1986. 

Cross  References  —  Power  of  board  of  supervisors  to  make  contributions,  see 
§  19-5-93. 

Municipal  contributions  for  hospital  purposes,  see  §§  21-19-5,  21-19-7. 

§  41-7-37.  Repealed. 

Repealed  by  Laws,  1979,  ch.  400,  §  2,  eff  from  and  after  July  1,  1979. 
[En  Laws,  1960,  ch.  354,  §  11] 

Editor's  Note  —  Former  §  41-7-37  prohibited  physicians  on  the  staffs  of  hospitals 
participating  in  the  indigent  care  program  from  taking  fees  for  medical  or  surgical 
services  rendered  indigent  patients. 

§  41-7-39.  Wrongfully  obtaining  care,  treatment  or  hospital- 
ization. 

Any  person  knowingly  obtaining  or  attempting  to  obtain,  or  any  person, 
firm  or  corporation  who  knowingly  aids  or  abets  any  person  to  obtain,  or 
attempt  to  obtain,  by  means  of  a  willfully  false  statement  or  representation  or 
impersonation,  or  other  fraudulent  device,  any  care,  treatment  or  hospitaliza- 
tion provided  by  the  provisions  of  Sections  41-7-1  through  41-7-45,  to  which  he 
is  not  lawfully  entitled  shall  be  deemed  guilty  of  a  misdemeanor  and  upon 
conviction  thereof  shall  be  punished  as  provided  by  law. 
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§  41-7-45 


SOURCES:  Codes,  1942,  §  7144.5;  Laws,  1960,  ch.  354,  §  12,  eff  July  1,  1960. 

Editor's  Note  —  This  section  contains  a  reference  to  §§  41-7-1  through  41-7-45.  All 
of  these  sections,  except  for  §§  41-7-21,  41-7-35,  41-7-39,  and  41-7-45,  were  repealed  by 
Laws  of  1986,  ch.  437,  §  6,  eff  from  and  after  July  1,  1986. 

§§  41-7-41  and  41-7-43.  Repealed. 

Repealed  by  Laws,  1986,  ch.  437,  §  6,  eff  from  and  after  July  1,  1986. 

§  41-7-41.  [Codes,  1942,  §  7133;  Laws,  1936,  ch.  178] 

§  41-7-43.  [Codes,  1942,  §  7143;  Laws,  1936,  ch.  178;  Laws,  1962,  ch.  406, 

§  2;  Laws,  1964,  ch.  434,  §  2;  Laws,  1970,  ch.  416,  §  1;  Laws,  1981,  ch.  404, 

§  2;  Laws,  1983,  ch.  501] 

Editor's  Note  —  Former  §  41-7-41  authorized  the  commission  to  take  steps 
necessary  to  obtain  federal  funds. 

Former  §  41-7-43  pertained  to  the  allocation  of  funds  appropriated  for  the  support  of 
qualified  hospitals. 

§  41-7-45.    Laws  governing  funds  to  apply. 

All  sums  of  money  that  may  be  appropriated  to  carry  out  the  provisions  of 
Sections  41-7-1  through  41-7-45  shall  be  expended  only  pursuant  to  appropria- 
tion approved  by  the  Legislature  and  as  provided  by  law. 

SOURCES:  Codes,  1942,  §  7144;  Laws,  1936,  ch.  178;  Laws,  1960,  ch.  354,  §  10; 
Laws,  1984,  ch.  488,  §  206,  eff  from  and  after  July  1,  1984. 

Editor's  Note  —  This  section  contains  a  reference  to  §§  41-7-1  through  41-7-45.  All 
of  these  sections,  except  for  §§  41-7-21,  41-7-35,  41-7-39,  and  41-7-45,  were  repealed  by 
Laws  of  1986,  ch.  437,  §  6,  eff  from  and  after  July  1,  1986. 

Laws  of  1984,  ch.  488,  §  341,  provides  as  follows: 

"SECTION  341.  Nothing  in  this  act  shall  affect  or  defeat  any  claim,  assessment, 
appeal,  suit,  right  or  cause  of  action  which  accrued  prior  to  the  date  on  which  the 
applicable  sections  of  this  act  become  effective,  whether  such  assessments,  appeals, 
suits,  claims  or  actions  shall  have  been  begun  before  the  date  on  which  the  applicable 
sections  of  this  act  become  effective  or  shall  thereafter  be  begun." 

HOSPITAL  REIMBURSEMENT  COMMISSION 

Sec. 

41-7-71.  Declaration  of  policy. 

41-7-73.  State  institutions  enumerated. 

41-7-75  and  41-7-77.  Repealed. 

41-7-79.  Assessment  and  collection  of  charges  by  state  institutions. 

41-7-81  through  41-7-85.  Repealed. 

41-7-87.  No  priority  in  admitting  patients  to  institutions. 

41-7-89.  Repealed. 

41-7-90.  Patient's  personal  deposit  fund;  applied  to  payment  of  care;  disposition 

of  personal  property. 
41-7-91.  Deposit  of  funds. 

41-7-93.  Repealed. 

41-7-95.  Moneys  exempted;  certain  sections  not  repealed. 


81 


§  41-7-71 


Public  Health 


§  41-7-71.    Declaration  of  policy. 

It  is  hereby  declared  to  be  the  pohcy  of  the  State  of  Mississippi  that  a 
patient  or  resident  in  a  state  institution  whose  estate  is  sufficient,  or,  if  not, 
who  has  (a)  a  spouse;  or  (b)  one  or  more  parent(s)  if  said  patient  or  resident  is 
under  the  age  of  twenty-one  (21)  years  and  unmarried,  who  is(are)  financially 
able  to  pay  all  or  any  part  of  the  cost  of  such  hospitalization  or  treatment,  shall 
be  required  to  pay  for  all  or  part  of  his  or  her  maintenance  in  such  institution. 
No  resident  of  this  state  shall  be  refused  admission  to  or  treatment  in  any  of 
the  institutions  enumerated  in  Section  41-7-73  because  of  his  inability  to  pay 
all  or  any  of  said  costs.  It  shall  be  the  duty  of  the  director  or  the  governing 
board,  as  appropriate,  of  the  admitting  institution  to  ascertain  the  financial 
ability  of  the  patient  or  resident  and  to  establish  an  amount  to  be  paid  monthly 
based  on  current  ability  to  pay,  with  a  continuing  claim  for  the  difference  in  the 
amount  paid  and  the  maximum  charges  assessed  that  could  be  made  as 
determined  pursuant  to  Section  41-7-79. 

SOURCES:  Codes,  1942,  §  7146.7-01;  Laws,  1962,  ch.  410,  §  1;  Laws,  1983,  ch. 
337;  Laws,  1986,  ch.  437,  §  8;  Laws,  1988,  ch.  445,  §  1,  eff  from  and  after  July 
1,  1988. 


Cross  References  —  Sliding  scale  fees,  see  §  41-7-79. 


JUDICIAL  DECISIONS 


1.  In  general. 

The  provisions  of  §§  41-7-71  et  seq., 
which  empowered  the  Mississippi  Hospi- 
tal Reimbursement  Commission  to  seek 
reimbursement  from  the  estate  of  one 
civilly  and  involuntarily  committed  for  all 
or  part  of  the  cost  of  care  and  treatment 
rendered  by  a  state  hospital,  constitute  an 
exception  to  the  general  rule  of  §  41-17-1 
that  persons  are  entitled  to  treatment  at 
the  Mississippi  State  Hospital  "free  of 
charge";  moreover,  in  an  action  seeking 
reimbursement  from  the  estate  of  one 
civilly  and  involuntarily  committed,  those 
provisions  did  not  operate  as  ex  post  facto 
laws,  since  a  previous  act  required  reim- 
bursement from  solvent  incompetent  per- 
sons for  care  and  treatment  at  state  men- 
tal hospitals,  and  since  the  Commission 
claimed  nothing  against  the  estate  for 


care  or  treatment  rendered  prior  to  the 
statutes'  effective  date.  Chill  v.  Mississippi 
Hosp.  Reimbursement  Comm'n,  429  So. 
2d  574  (Miss.  1983). 

Hospital's  contract  with  state  commis- 
sion on  hospital  care  involving  state  grant 
of  aid,  whereby  the  hospital  agreed  to 
furnish  up  to  10  per  cent  of  the  bed  capac- 
ity free  to  indigent  patients,  does  not 
contemplate  the  use  of  state  funds  to 
reimburse  the  hospital  for  charity  pa- 
tients, in  view  of  the  facts  that  a  state 
charity  hospital  was  already  located  in  the 
same  county,  that  there  is  no  authority  in 
the  commission  to  make  such  reimburse- 
ment, and  that  the  hospital  agreed  that  no 
such  reimbursement  could  or  would  be 
requested.  Craig  v.  Mercy  Hospital-Street 
Mem.,  209  Miss.  427,  45  So.  2d  809  (1950), 
error  overruled,  209  Miss.  490,  47  So.  2d 
867  (1950). 


RESEARCH  REFERENCES 


ALR.  Infant's  liability  for  medical,  den- 
tal, or  hospital  services.  53  A.L.R.4th 
1249. 
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§  41-7-79 


§  41-7-73.    State  institutions  enumerated. 

The  term  "state  institution"  or  "state  institutions"  as  used  in  Sections 
41-7-71  through  41-7-95  shall  include  the  following:  Mississippi  State  Hospital 
at  Whitfield,  Ellisville  State  School,  East  Mississippi  State  Hospital  at 
Meridian,  Mississippi  Children's  Rehabilitation  Center,  North  Mississippi 
Regional  Center,  Hudspeth  Regional  Center,  South  Mississippi  Regional 
Center,  North  Mississippi  State  Hospital  at  Tupelo,  South  Mississippi  State 
Hospital  at  Purvis,  University  of  Mississippi  Hospital,  Boswell  Regional 
Center,  the  Mississippi  Adolescent  Center  at  Brookhaven,  the  Specialized 
Treatment  Facility  for  the  Emotionally  Disturbed  in  Harrison  County,  and  the 
Central  Mississippi  Residential  Center  at  Newton. 

SOURCES:  Codes,  1942,  §  7146.7-04;  Laws,  1962,  ch.  410,  §  4;  Laws,  1975,  ch. 
365;  Laws,  1981,  ch.  539,  §  4;  Laws,  1986,  ch.  437,  §  9;  Laws,  1992,  ch.  336, 
§  22;  Laws,  2002,  ch.  350,  §  1;  Laws,  2009,  ch.  563,  §  14,  eff  from  and  after 
passage  (approved  May  13,  2009.) 

Editor's  Note  —  Sections  41-7-75  and  41-7-77,  41-7-81  through  41-7-85,  41-7-89  and 
41-7-93  referred  to  in  this  section  were  repealed  by  Laws  of  1986,  ch.  437,  §  7,  effective 
from  and  after  July  1,  1986. 

Cross  References  —  University  of  Mississippi  Hospital,  see  §§  37-115-25  et  seq. 

Prohibition  against  refusal  to  admit  or  treat  a  person,  see  §  41-7-71. 

Deposit  with  director  or  other  officer  of  state  institution  funds  for  personal  benefit  of 
patients,  see  §  41-7-90. 

Authorization  for  directors  of  state  institutions  listed  in  this  section  to  accept  federal 
aid  to  care  for  wartime  veterans,  see  §  41-17-11. 

Assessment  of  support  and  maintenance  costs  of  patients  at  Boswell  Retardation 
Center,  see  §  41-19-209. 

§§  41-7-75  and  41-7-77.  Repealed. 

Repealed  by  Laws,  1986,  ch.  437,  §  7,  eff  from  and  after  July  1,  1986. 
§  41-7-75.  [Codes,  1942,  §  7146.7-02;  Laws,  1962,  ch.  410,  §  2] 
§  41-7-77.  [Codes,  1942,  §  7146.7-08;  Laws,  1962,  ch.  410,  §  8] 

Editor's  Note  —  Former  §  41-7-75  created  the  hospital  reimbursement  commission, 
and  specified  its  members. 

Former  §  41-7-77  directed  the  capitol  commission  to  furnish  suitable  office  space  for 
the  hospital  reimbursement  commission. 

§  41-7-79.  Assessment  and  collection  of  charges  by  state  insti- 
tutions. 

Each  state  institution  shall  have  the  power  to  assess  and  collect  charges 
from  patients,  patients'  estates  and  from  all  persons  legally  liable  for  the  cost 
of  care  of  such  patients  in  such  state  institution.  The  maximum  charges  which 
may  be  made  shall  be  based  on  the  estimated  cost  of  operating  the  institution, 
and  such  costs  shall  include  a  reasonable  amount  for  depreciation.  The  director 
or  the  governing  board  of  each  institution,  as  appropriate,  shall  investigate  or 
cause  to  be  investigated  the  financial  ability  of  each  patient,  his  or  her  estate. 
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and  all  other  persons  legally  liable  for  the  cost  or  care  of  the  patient,  and  the 
charges  assessed  shall  be  in  accordance  with  the  ability  of  the  person  assessed 
to  pay 

The  Director  of  the  Mississippi  Children's  Rehabilitation  Center  or  the 
governing  board  of  the  center,  as  appropriate,  upon  conclusion  of  the  investi- 
gation of  the  financial  ability  of  each  patient  and  all  other  persons  legally  liable 
for  the  cost  of  care  of  the  patient,  shall  assess  a  fee  against  each  patient  based 
on  the  financial  ability  of  such  patient  or  others  legally  liable  for  such  patient 
to  pay  The  fee  shall  be  adjustable  and  commensurate  with  the  patient's 
financial  ability  to  pay  In  order  to  receive  the  benefits  of  the  sliding  scale  fee 
each  patient  is  required  to  provide  for  the  Children's  Rehabilitation  Center 
sufficient  financial  information  in  order  to  allow  the  center  to  make  a 
determination  as  to  whether  or  not  a  reduced  fee  is  appropriate.  The  center 
shall  not  utilize  such  fee  scale  for  any  patient  unless  the  patient  has  a  need  for 
additional  treatment,  and  has  no  insurance  covering  his  treatment  or  such 
insurance  is  exhausted.  The  Children's  Rehabilitation  Center  shall  make  every 
effort  to  collect  the  total  charges  from  a  patient,  the  patient's  estate  and  from 
all  persons  legally  liable  for  the  cost  of  care  of  the  patient  before  it  may  utilize 
a  sliding  fee  scale  for  the  patient. 

After  three  (3)  good  faith  attempts  have  been  made  to  collect  a  remaining 
balance  of  such  charges,  and  upon  the  recommendation  of  the  Children's 
Rehabilitation  Center  fiscal  officer,  said  balance  may  be  declared  uncollectible 
and  worthless,  and  no  longer  listed  as  an  asset. 

In  the  determination  of  ability  to  pay,  the  director  or  governing  board  shall 
not  work  an  undue  hardship  on  any  patient  or  person  legally  responsible  for 
such  a  patient.  The  value  of  a  homestead  shall  not  be  considered  in  determin- 
ing the  ability  to  pay  The  number  of  dependents  of  a  patient  or  the  party 
legally  responsible  for  such  patient  shall  be  considered  in  determining  ability 
to  pay.  The  value  of  real  and/or  personal  property  may  also  be  considered. 

The  director  or  the  governing  board,  as  appropriate,  shall  have  authority 
to  enter  into  agreements  with  the  patients  or  others  legally  liable  whereby 
periodic  payments  can  be  made  on  said  accounts.  The  director  or  governing 
board  may  accept  notes,  secured  or  open,  or  any  other  evidences  of  indebted- 
ness. 

The  director  or  the  governing  board,  as  appropriate,  of  each  state  institu- 
tion shall  have  the  right  to  institute  suits  where  necessary  or  advisable,  and  it 
shall  be  the  duty  of  the  Attorney  General  to  institute  such  suits  either  in  the 
name  of  the  institution  or  in  the  name  of  the  State  of  Mississippi.  Except  in 
matters  involving  the  administration  of  estates,  the  probate  of  wills  or  the 
appointment  of  guardians  or  conservators,  venue  for  such  suits  shall  lie  in  the 
county  in  which  the  institution  is  located,  and  the  venue  shall  not  be  subject  to 
change. 

SOURCES:  Codes,  1942,  §§  7146.7-01,  7146.7-05;  Laws,  1962,  ch.  410,  §§  1,  5; 
Laws,  1981,  ch.  539,  §  2;  Laws,  1986,  ch.  437,  §  10;  Laws,  1988,  ch.  445,  §  2, 
eff  from  and  after  July  1,  1988. 
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Cross  References  —  Suits  by  Attorney  General  on  behalf  of  state  and  state  officers, 
see  §§  7-5-37,  7-5-39. 

Duty  of  the  director  of  the  admitting  institution  to  ascertain  the  financial  ability  of  a 
patient  or  resident  to  pay,  see  §  41-7-71. 

Application  of  funds  in  patient's  personal  deposit  fund  to  payment  of  care,  see 
§  41-7-90. 

Provision  that,  after  death  or  discharge  of  patient,  any  unexpended  balance  remain- 
ing in  his  personal  deposit  fund  shall  be  applied  for  payment  of  care  and  other  costs,  not 
to  exceed  the  maximum  charge  that  could  be  made  under  this  section,  see  §  41-7-90. 

§§  41-7-81  through  41-7-85.  Repealed. 

Repealed  by  Laws,  1986,  ch.  437,  §  7,  eff  from  and  after  July  1,  1986. 

§  41-7-81.  [Codes,  1942,  §  7146.7-09;  Laws,  1962,  ch.  410,  §  9;  Laws, 
1984,  ch.  488,  §  207] 

§  41-7-83.  [Codes,  1942,  §  7146.7-03;  Laws,  1962,  ch.  410,  §  3;  Laws, 
1981,  ch.  539,  §  3] 

§  41-7-85.  [Codes,  1942,  §  7146.7-09;  Laws,  1962,  ch.  410,  §  9] 

Editor's  Note  —  Former  §  41-7-81  directed  the  hospital  reimbursement  commission 
to  file  monthly  reports. 

Former  §  41-7-83  provided  for  a  director  of  the  hospital  reimbursement  commission. 

Former  §  41-7-85  directed  the  heads  of  state  institutions  to  file  reports  reflecting 
financial  ability  of  all  patients,  and  authorized  the  acceptance  of  payments  from 
patients  on  accounts. 

§  41-7-87.    No  priority  in  admitting  patients  to  institutions. 

No  state  institution  shall  give  admission  priority  because  of  a  patient's 
ability  to  pay.  However,  nothing  in  this  section  shall  in  any  way  affect  the 
duties,  responsibilities  and  requirements  imposed  on  the  University  of  Missis- 
sippi Hospital  by  Sections  37-115-25,  37-115-31,  Mississippi  Code  of  1972. 

SOURCES:  Codes,  1942,  §  7146.7-10;  Laws,  1962,  ch.  410,  §  10,  eff  from  and  after 
July  1,  1962. 

§  41-7-89.  Repealed. 

Repealed  by  Laws,  1986,  ch.  437,  §  7,  eff  from  and  after  July  1,  1986. 
[Codes,  1942,  §  7146.7-06;  Laws,  1962,  ch.  410,  §  6] 

Editor's  Note  —  Former  §  41-7-89  directed  other  state  agencies,  departments  and 
institutions  to  cooperate  with  the  hospital  reimbursement  commission. 

§  41-7-90.    Patient's  personal  deposit  fund;  applied  to  pay- 
ment of  care;  disposition  of  personal  property. 

(1)  Any  funds  given  or  provided  for  the  purpose  of  supplying  extra 
comforts,  conveniences  or  services  to  any  patient  in  any  state  institution 
enumerated  in  Section  41-7-73,  and  any  funds  otherwise  received  and  held 
from,  for  or  on  behalf  of  any  such  patient,  shall  be  deposited  by  the  director  or 
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other  proper  officer  of  the  institution  to  the  credit  of  that  patient  in  an  account 
which  shall  be  known  as  the  Patient's  Personal  Deposit  Fund.  Whenever  the 
sum  belonging  to  any  patient,  deposited  to  the  patient's  personal  deposit  fund, 
exceeds  the  sum  of  Seven  Hundred  Fifty  Dollars  ($750.00),  the  excess  may  be 
applied  to  the  payment  of  the  care,  support,  maintenance  and  medical 
attention  of  the  patient. 

(2)  After  the  death  or  discharge  of  any  patient  for  whose  benefit  any  such 
fund  has  heretofore  or  shall  hereafter  be  provided,  any  unexpended  balance 
remaining  in  his  personal  deposit  fund  shall  be  applied  for  payment  of  care, 
cost  of  support,  maintenance  and  medical  attention,  not  to  exceed  the  maxi- 
mum charge  that  could  be  made  as  determined  pursuant  to  Section  41-7-79.  In 
the  event  any  unexpended  balance  remains  in  that  patient's  personal  deposit 
fund  after  complete  reimbursement  has  been  made  for  payment  of  care, 
support,  maintenance  and  medical  attention,  and  the  director  or  other  proper 
officer  of  the  state  institution  has  been  or  shall  be  unable  to  locate  the  person 
or  persons  entitled  to  such  unexpended  balance,  the  director  or  other  proper 
officer  may,  after  the  lapse  of  one  (1)  year  from  the  date  of  such  death  or 
discharge,  deposit  the  unexpended  balance  to  the  credit  of  that  institution's 
operating  fund. 

(3)  All  personal  property,  other  than  money,  left  by  a  patient  at  any  state 
institution  which  has  remained  unclaimed  for  one  (1)  year  shall  be  disposed  of 
in  any  manner  determined  by  the  director  or  other  proper  officer  of  the 
institution. 

(4)  The  provisions  of  Section  43-13-120  shall  not  be  applicable  to  any 
Medicaid  patient  in  a  state  institution  listed  in  Section  41-7-73,  who  has  a 
personal  deposit  fund  as  provided  for  in  this  section. 

SOURCES:  Laws,  1981,  ch.  539,  §  1;  Laws,  1986,  ch.  437,  §  11,  eff  from  and  after 
July  1,  1986. 

§  41-7-91.    Deposit  of  funds. 

All  funds  collected  under  the  provisions  of  Sections  41-7-71  through 
41-7-95  shall  be  deposited  in  the  state  treasury  to  the  credit  of  the  operating 
fund  of  the  institution  where  the  patient  is  confined  or  is  receiving  treatment. 

SOURCES:  Codes,  1942,  §  7146.7-07;  Laws,  1963,  ch.  410,  §  7,  eff  from  and  after 
July  1,  1962. 

Editor's  Note  —  Sections  41-7-75,  41-7-77,  41-7-81  through  41-7-85,  41-7-89  and 
41-7-93,  referred  to  in  this  section,  were  repealed  by  Laws  of  1986,  Ch.  437,  §  7, 
effective  from  and  after  July  1,  1986. 

§  41-7-93.  Repealed. 

Repealed  by  Laws,  1986,  ch.  437,  §  7,  eff  from  and  after  July  1,  1986. 
[Codes,  1942,  §  7146.7-07;  Laws,  1962,  ch.  410,  §  7] 
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Editor's  Note  —  Former  §  41-7-93  provided  that  the  salaries  and  expenses  of  the 
director  of  the  hospital  reimbursement  commission  would  be  prorated  against  the 
several  state  institutions. 

§  41-7-95.    Moneys  exempted;  certain  sections  not  repealed. 

All  moneys  collected  under  the  provisions  of  Section  11-7-13  of  the 
Mississippi  Code  of  1972,  shall  be  exempted  from  the  provisions  of  Sections 
41-7-71  through  41-7-95. 

Nothing  in  Sections  41-7-71  through  41-7-95  shall  be  construed  as 
repealing  Sections  85-3-17  and  85-3-19. 

SOURCES:  Codes,  1942,  §§  7146.7-12,  7146.7-13;  Laws,  1962,  ch.  410,  §§  12,  13, 
eff  from  and  after  July  1,  1962. 

Editor's  Note  —  Sections  41-7-75,  41-7-77,  41-7-81  through  41-7-85,  41-7-89  and 
41-7-93,  referred  to  in  this  section,  were  repealed  by  Laws  of  1986,  Ch.  437,  §  7, 
effective  from  and  after  July  1,  1986. 

HEALTH  CARE  COMMISSION 

Sec. 

41-7-111  through  41-7-131.  Repealed. 
41-7-133.         Utihzation  of  federal  funds. 
41-7-135  through  41-7-139.  Repealed. 

41-7-140.         Continuing  education  program  for  hospital  trustees. 
41-7-141  and  41-7-143.  Repealed. 

41-7-145.         Conveyance  of  existing  hospital  facilities  or  other  property. 
41-7-147.  Repealed. 
41-7-149.         Annual  audit. 

§§  41-7-111  through  41-7-131.  Repealed. 

Repealed  by  Laws,  1979,  ch.  451,  §  26,  eff  from  and  after  July  1,  1979. 

§  41-7-111.  [Laws,  1946,  ch.  363,  §  1;  Laws,  1948,  ch.  433,  §  1;  Laws, 
1970,  ch.  417,  §  1] 

§  41-7-113.  [Laws,  1946,  ch.  363,  §  2;  Laws,  1948,  ch.  433,  §  2;  Laws, 
1958,  ch.  364,  §  1;  1966,  ch.  445,  §  20] 

§  41-7-115.  [Laws,  1946,  ch  363,  §  3;  Laws,  1954,  ch.  286,  §  1] 

§  41-7-117.  [Laws,  1946,  ch.  363,  §  4;  Laws,  1954,  ch.  286,  §  2] 

§  41-7-119.  [Laws,  1946,  ch.  363,  §  5;  Laws,  1948,  ch.  433,  §  3;  Laws, 
1954,  ch.  286,  §  3;  Laws,  1958,  ch.  364,  §  2] 

§  41-7-121.  [Laws,  1946,  ch.  363,  §  5;  Laws,  1948,  ch.  433,  §  3;  Laws, 
1954,  ch.  286,  §  3;  Laws,  1958,  ch.  364,  §  2] 

§  41-7-123.  [Laws,  1946,  ch.  363,  §  6;  Laws,  1948,  ch.  430,  §  1;  Laws, 
1954,  chs.  286,  §  4,  292;  Laws,  1958,  ch.  355;  Laws,  1962,  ch.  407,  §  1] 

§  41-7-125.  [Laws,  1946,  ch.  363,  §  6;  Laws,  1948,  ch.  430,  §  1;  Laws, 
1954,  chs.  286,  §  4,  292;  Laws,  1958,  ch.  355;  Laws,  1962,  ch.  407,  §  1] 

§  41-7-127.  [Laws,  1946,  ch.  363,  §  6;  Laws,  1948,  ch.  430,  §  1;  Laws, 
1954,  chs.  286,  §  4,  292;  Laws,  1958,  ch.  355;  Laws,  1962,  ch.  407,  §  1] 


87 


§  41-7-133 


Public  Health 


§  41-7-129.  [Laws,  1962,  ch.  412,  §§  1,  2] 

§  41-7-131.  [Laws,  1946,  ch.  363,  §  13;  Laws,  1954,  ch.  286,  §  8] 

Editor's  Note  —  Former  §  41-7-111  created  the  Mississippi  Commission  on  Hospital 
Care  and  provided  for  the  appointment  of  members,  terms  of  office,  the  filhng  of 
vacancies,  the  organization  of  the  commission,  and  the  per  diem  and  travel  expenses  of 
members. 

Former  §  41-7-113  dealt  with  the  rules  and  records  of  the  commission  on  hospital 
care,  the  employment  of  an  executive  director  and  other  employees,  and  the  procure- 
ment of  space,  equipment  and  supplies. 

Former  §  41-7-115  dealt  with  the  general  powers  and  duties  of  the  commission  on 
hospital  care. 

Former  §  41-7-117  made  it  the  duty  of  the  commission  on  hospital  care  to  prepare  a 
state-wide  hospital  plan,  to  conduct  studies  and  surveys,  and  to  report  findings  and 
recommendations  to  the  legislature  at  each  regular  session. 

Former  §  41-9-119  provided  for  grants-in-aid  by  the  commission  on  hospital  care  for 
hospitals  and  other  health  care  facilities,  including  schools  of  nursing,  and  placed  limits 
on  the  size  and  number  of  such  grants. 

Former  §  41-7-121  dealt  with  applications  to  the  commission  on  hospital  care  for 
grants-in-aid  for  hospital  and  other  health  care  facilities. 

Former  §  41-7-123  set  out  the  details  for  the  making  of  grants-in-aid  for  hospitals 
and  other  health  care  facilities  by  the  commission  on  hospital  care. 

Former  §  41-7-125  provided  for  a  twenty-year  inchoate  lien  in  favor  of  the  state  on 
property  of  hospitals  or  other  health  care  facilities  receiving  grants-in-aid  from  the 
commission  on  hospital  care,  with  the  right  to  recover  upon  the  occurrence  of  certain 
specified  events. 

Former  §  41-7-127  set  out  the  conditions  under  which  the  inchoate  lien  provided  for 
in  former  §  41-7-125  might  be  released  by  the  state  and  provided  the  method  for  so 
doing. 

Former  §  41-7-129  provided  for  grants-in-aid  for  student  nurse  dormitories  on 
campuses  of  junior  colleges. 

Former  §  41-7-131  provided  for  grants-in-aid  for  the  purchase,  reconstruction  or 
remodeling  of  existing  hospital  or  other  health  facilities. 

§  41-7-133.    Utilization  of  federal  funds. 

Federal  funds,  if  available,  may  be  utilized  to  increase,  expand  or  enlarge 
(1)  any  hospital  or  other  health  facility  provided  for  and  constructed  in  part  by 
a  grant  under  Sections  41-7-111  through  41-7-149,  or  (2)  any  hospital  con- 
structed in  part  by  a  grant  under  said  sections,  so  as  to  provide  for  diagnostic 
or  treatment  centers  and/or  hospitals  for  the  chronically  ill  and  impaired 
and/or  rehabilitation  facilities  and/or  nursing  homes,  to  be  operated  in  connec- 
tion with  such  hospital.  However,  such  federal  funds  shall  not  be  included  in 
computing  the  cost  of  such  construction  for  the  purpose  of  determining  the 
maximum  amount  of  the  grant  of  state  funds.  Such  state  funds,  together  with 
locally  provided  funds,  may  be  used,  however,  for  the  purpose  of  matching  any 
available  federal  funds.  In  determining  the  cost  of  any  such  construction,  there 
may  be  included  the  fair  market  value  of  any  equipment,  material  or  building 
donated  or  otherwise  made  permanently  available  by  any  local  group,  political 
subdivision  or  individual,  but  the  value  of  the  services  of  any  such  group  or 
person  shall  not  be  included. 
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SOURCES:  Codes,  1942,  §  7146-07;  Laws,  1946,  ch.  363,  §  7;  Laws,  1954,  ch.  286, 
§  5;  Laws,  1958,  ch.  355,  §  3. 

Editor's  Note  —  Sections  41-7-111  through  41-7-131,  41-7-135  through  41-7-139, 
41-7-141,  41-7-143  and  41-7-147,  referred  to  in  this  section,  were  repealed  by  Laws  of 
1979,  ch.  451,  §  26,  eff  from  and  after  July  1,  1979. 

§§  41-7-135  through  41-7-139.  Repealed. 

Repealed  by  Laws,  1979,  ch.  451,  §  26,  eff  from  and  after  July  1,  1979. 

§  41-7-135.  [Laws,  1946,  ch.  363,  §  8;  Laws,  1948,  ch.  433,  §  4;  Laws, 
1950,  ch.  353,  §  1] 

§  41-7-137.  [Laws,  1946,  ch.  363,  §  9;  Laws,  1948,  ch.  433,  §  5;  Laws, 
1954,  ch.  286,  §  6] 

§  41-7-139.  [Laws,  1946,  ch.  363,  §  10;  Laws,  1954,  ch.  286,  §  7] 

Editor's  Note  —  Former  §  41-7-135  required  priorities  based  on  need  and  optimum 
effectiveness  in  the  making  of  grants-in-aid  for  hospitals  and  other  health  related 
facilities. 

Former  §  41-7-137  empowered  the  commission  on  hospital  care  to  purchase  hospital 
or  related  health  facility  equipment,  supplies  and  accessories  and  to  make  grants 
thereof  at  cost  value  plus  handling  expense  in  lieu  of  monetary  grants. 

Former  §  41-7-139  authorized  the  commission  on  hospital  care  to  establish  a 
state-wide  nurse  education  program  and  provided  for  the  funding  thereof. 

§  41-7-140.  Continuing  education  program  for  hospital  trust- 
ees. 

(1)  Members  of  boards  of  trustees  of  hospitals  who  bear  legal  responsibil- 
ity for  the  operation  of  such  hospitals  shall  have  made  available  by  the  State 
Department  of  Health  a  course  of  not  less  than  ten  (10)  clock  hours  annually 
of  training  as  continuing  education. 

(2)  The  State  Department  of  Health,  through  regulations  issued  in 
accordance  with  law,  shall  prescribe  the  curriculum  to  be  pursued,  including 
subjects  and  areas  of  information  deemed  pertinent  to  the  duties,  activities 
and  exercise  of  authority  as  hospital  trustees;  provided,  however,  that  the 
department  shall  solicit  advice  and  recommendations  appertaining  to  such 
instruction  from  associations  and  other  cognizant  sources  on  hospital  opera- 
tion within  the  state. 

(3)  Such  continuing  education,  attendance  upon  which  shall  not  be 
mandatory  for  hospital  trustees,  shall  be  offered  at  such  times  and  places  so  as 
to  minimize  inconvenience  and  hardship  upon  hospital  trustees.  Each  hospital 
is  hereby  authorized  and  empowered  to  reimburse  each  trustee  actual  reason- 
able expenses  incurred  in  attending  such  meetings. 

(4)  The  department  shall  maintain  records  of  all  such  continuing  educa- 
tion programs  and  the  names  of  all  hospital  trustees  receiving  such  training. 

SOURCES:  Laws,  1974,  ch.  453;  Laws,  1979,  ch.  451,  §  20;  Laws,  1981,  ch.  436, 
§  1;  Laws,  1981,  ch.  484,  §  16;  Laws,  1982,  ch.  395,  §  3;  Laws,  1986,  ch.  437, 
§  13,  eff  from  and  after  July  1,  1986. 
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Cross  References  —  Traveling  expenses  of  state  officers  and  employees,  see 
§  25-3-41. 

Mississippi  Health  Care  Commission  Law  of  1979,  see  §§  41-7-171  et  seq. 

§§  41-7-141  and  41-7-143.  Repealed. 

Repealed  by  Laws,  1979,  ch.  451,  §  26,  eff  from  and  after  July  1,  1979. 
[Laws,  1946,  ch.  363,  §§  11,  12] 

Editor's  Note  —  Former  §  41-7-141  authorized  the  commission  on  hospital  care  to 
assist  in  the  development  of  a  pre-payment  plan  of  hospitalization  or  hospitalization 
insurance. 

Former  §  41-7-143  provided  for  the  disposition  of  the  five  existing  state  charity 
hospitals. 

§  41-7-145.    Conveyance  of  existing  hospital  facilities  or  other 
property. 

Any  county  board  of  supervisors  or  the  governing  authority  of  any 
municipality  may,  in  carrying  out  or  in  furtherance  of  the  provisions  of 
Sections  41-7-111  through  41-7-149,  or  any  program  or  plan  adopted  under 
such  sections,  as  a  part  of  any  contribution,  cash  or  otherwise,  that  may  be 
required  by  such  county  or  municipality,  convey  to  any  municipality,  county  or 
other  political  subdivision  or  agency  of  the  state  any  property,  real  or  personal, 
or  any  existing  hospital  facilities  or  other  existing  facilities  suitable  for 
hospital  purposes  owned  by  such  county  or  municipality  and  not  needed  by  it 
for  governmental  purposes.  Such  conveyance  shall  be  upon  such  terms  and 
conditions  as  may  be  agreed  upon. 

SOURCES:  Codes,  1942,  §  7146-12;  Laws,  1946,  ch.  363,  §  12. 

Editor's  Note  ~  Sections  41-7-111  through  41-7-131,  41-7-135  through  41-7-139, 
41-7-141,  41-7-143  and  41-7-147,  referred  to  in  this  section,  were  repealed  by  Laws  of 
1979,  ch.  451,  eff  from  and  after  July  1,  1979. 

§  41-7-147.  Repealed. 

Repealed  by  Laws,  1979,  ch.  451,  §  26,  eff  from  and  after  July  1,  1979. 
[Laws,  1946,  ch.  363,  §  15;  Laws,  1958,  ch.  364,  §  4] 

Editor's  Note  —  Former  §  41-7-147  required  signatures  of  at  least  two  specified 
officers  of  the  commission  on  hospital  care  on  all  disbursements  and  expenditures  of 
commission  funds. 

§  41-7-149.    Annual  audit. 

The  State  Auditor  shall  make  an  annual  audit  of  the  accounts  and 
expenditures  of  the  Mississippi  Health  Care  Commission. 


90 


Hospital  &  Health  Care  Comms. 


§  41-7-171 


SOURCES:  Codes,  1942,  §  7146-14;  Laws,  1946,  ch.  363,  §  14;  Laws,  1979,  ch.  451, 
§  21;  Laws,  1985,  ch.  455,  §  9,  eff  from  and  after  passage  (approved  March 
29,  1985). 


Editor's  Note  —  Section  7-7-2  provides  that  the  words  "State  Auditor  of  Pubhc 
Accounts,"  "State  Auditor,"  and  "Auditor"  appearing  in  the  laws  of  this  state  in 
connection  with  the  performance  of  Auditor's  functions  shall  mean  the  State  Fiscal 
Officer. 

Section  27-104-6  provides  that  whenever  the  term  "State  Fiscal  Officer"  appears  in 
any  law  it  shall  mean  "Executive  Director  of  the  Department  of  Finance  and  Adminis- 
tration". 

Cross  References  —  State  fiscal  officer,  generally,  see  §§  7-7-1  et  seq. 
Mississippi  Health  Care  Commission  Law  of  1979,  see  §§  41-7-171  et  seq. 


HEALTH  CARE  CERTIFICATE  OF  NEED  LAW  OF  1979 


Sec. 

41-7-171.  Short  title. 
41-7-173.  Definitions. 

41-7-175.  Abolition  of  Health  Care  Commission;  administration  of  state  health 
planning  and  development  agency  responsibilities  by  State  Department 
of  Health. 

41-7-177.  Repealed. 

41-7-178.  Repealed. 

41-7-179  and  41-7-181.  Repealed. 

41-7-183.         Functions  and  responsibilities. 

41-7-185.  Powers. 

41-7-187.         Certificate  of  need  program. 

41-7-188.  Certificate  of  need  program;  assessment  of  fees  for  reviewing  applica- 
tions; revenue  from  fees  to  be  deposited  in  special  funds  for  certain  uses 
by  State  Department  of  Health. 

41-7-189.         Certificate  of  need  program;  publication  of  program  description. 

41-7-190.         Certificate  of  need  program;  limitations  on  ownership  of  beds. 

41-7-191.         Certificate  of  need;  activities  for  which  certificate  is  required. 

41-7-193.         Certificate  of  need;  new  institutional  health  services  and  other  projects. 

41-7-195.         Certificate  of  need;  validity;  transferability;  duration;  revocation. 

41-7-197.         Certificate  of  need;  hearing  before  hearing  officer;  review. 

41-7-199.  Repealed. 

41-7-201.         Direct  appeal  of  final  order  pertaining  to  certificate  of  need  to  the 

Mississippi  Supreme  Court. 
41-7-202.         Stay  of  commission  proceedings  pending  appeal. 
41-7-203.  Repealed. 

41-7-205.         Nonsubstantive  projects;  exemption  from  formal  review. 
41-7-207.         Emergency  replacement  of  facilities;  expedited  review. 
41-7-209.  Violations. 


§  41-7-171.    Short  title. 

Sections  41-7-171  through  41-7-209  shall  be  known  and  may  be  cited  as 
the  "Mississippi  Health  Care  Certificate  of  Need  Law  of  1979." 

SOURCES:  Laws,  1979,  ch.  451,  §  1;  Laws,  1986,  ch.  437,  §  33,  eff  from  and  after 
July  1,  1986. 
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Cross  References  —  Notwithstanding  the  provisions  of  §§  41-7-171  et  seq., 
Department  of  Mental  Health  authorized  to  contract  with  private  or  public  entities  to 
transfer  beds  to  other  entities  to  better  meet  needs  of  clients,  see  §  41-4-18. 

Powers  of  State  Department  of  Health  with  respect  to  §§  41-7-171  et  seq.,  see 
§  41-7-185. 

ATTORNEY  GENERAL  OPINIONS 


Sections  37-115-21  et  seq.  establish  the 
University  Medical  Center  and  its  teach- 
ing hospital  independently  of  the  certifi- 
cate of  need  statutes  and,  therefore,  the 

§  41-7-173.  Definitions. 


University  of  Mississippi  Medical  Center 
is  not  subject  to  the  certificate  of  need 
provisions.  Conerely,  July  14,  2000,  A.G. 
Op.  #2000-0326. 


For  the  purposes  of  Section  41-7-171  et  seq.,  the  follov^ing  v^ords  shall  have 
the  meanings  ascribed  herein,  unless  the  context  otherwise  requires: 

(a)  "Affected  person"  means  (i)  the  applicant;  (ii)  a  person  residing 
v^ithin  the  geographic  area  to  be  served  by  the  applicant's  proposal;  (iii)  a 
person  v^ho  regularly  uses  health  care  facilities  or  HMOs  located  in  the 
geographic  area  of  the  proposal  v^hich  provide  similar  service  to  that  v^hich 
is  proposed;  (iv)  health  care  facilities  and  HMOs  vs^hich  have,  prior  to  receipt 
of  the  application  under  review,  formally  indicated  an  intention  to  provide 
service  similar  to  that  of  the  proposal  being  considered  at  a  future  date;  (v) 
third-party  payers  who  reimburse  health  care  facilities  located  in  the 
geographical  area  of  the  proposal;  or  (vi)  any  agency  that  establishes  rates 
for  health  care  services  or  HMOs  located  in  the  geographic  area  of  the 
proposal. 

(b)  "Certificate  of  need"  means  a  written  order  of  the  State  Department 
of  Health  setting  forth  the  affirmative  finding  that  a  proposal  in  prescribed 
application  form,  sufficiently  satisfies  the  plans,  standards  and  criteria 
prescribed  for  such  service  or  other  project  by  Section  41-7-171  et  seq.,  and 
by  rules  and  regulations  promulgated  thereunder  by  the  State  Department 
of  Health. 

(c)  (i)  "Capital  expenditure,"  when  pertaining  to  defined  major  medical 
equipment,  shall  mean  an  expenditure  which,  under  generally  accepted 
accounting  principles  consistently  applied,  is  not  properly  chargeable  as 
an  expense  of  operation  and  maintenance  and  which  exceeds  One  Million 
Five  Hundred  Thousand  Dollars  ($1,500,000.00). 

(ii)  "Capital  expenditure,"  when  pertaining  to  other  than  major 
medical  equipment,  shall  mean  any  expenditure  which  under  generally 
accepted  accounting  principles  consistently  applied  is  not  properly  charge- 
able as  an  expense  of  operation  and  maintenance  and  which  exceeds  Two 
Million  Dollars  ($2,000,000.00)  for  a  single  diagnostic,  therapeutic,  reha- 
bilitative, preventive  or  palliative  procedure  service,  or  series  of  such 
procedures,  or  which  exceeds  Five  Million  Dollars  ($5,000,000.00)  for  any 
other  type  of  expenditure. 

(iii)  A  "capital  expenditure"  shall  include  the  acquisition,  whether  by 
lease,  sufferance,  gift,  devise,  legacy,  settlement  of  a  trust  or  other  means. 
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of  any  facility  or  part  thereof,  or  equipment  for  a  facility,  the  expenditure 
for  which  would  have  been  considered  a  capital  expenditure  if  acquired  by 
purchase.  Transactions  which  are  separated  in  time  but  are  planned  to  be 
undertaken  within  twelve  (12)  months  of  each  other  and  are  components 
of  an  overall  plan  for  meeting  patient  care  objectives  shall,  for  purposes  of 
this  definition,  be  viewed  in  their  entirety  without  regard  to  their  timing. 

(iv)  In  those  instances  where  a  health  care  facility  or  other  provider 
of  health  services  proposes  to  provide  a  service  in  which  the  capital 
expenditure  for  major  medical  equipment  or  other  than  major  medical 
equipment  or  a  combination  of  the  two  (2)  may  have  been  split  between 
separate  parties,  the  total  capital  expenditure  required  to  provide  the 
proposed  service  shall  be  considered  in  determining  the  necessity  of 
certificate  of  need  review  and  in  determining  the  appropriate  certificate  of 
need  review  fee  to  be  paid.  The  capital  expenditure  associated  with 
facilities  and  equipment  to  provide  services  in  Mississippi  shall  be 
considered  regardless  of  where  the  capital  expenditure  was  made,  in  state 
or  out  of  state,  and  regardless  of  the  domicile  of  the  party  making  the 
capital  expenditure,  in  state  or  out  of  state. 

(d)  "Change  of  ownership"  includes,  but  is  not  limited  to,  inter  vivos 
gifts,  purchases,  transfers,  lease  arrangements,  cash  and/or  stock  transac- 
tions or  other  comparable  arrangements  whenever  any  person  or  entity 
acquires  or  controls  a  majority  interest  of  the  facility  or  service.  Changes  of 
ownership  from  partnerships,  single  proprietorships  or  corporations  to 
another  form  of  ownership  are  specifically  included.  However,  "change  of 
ownership"  shall  not  include  any  inherited  interest  acquired  as  a  result  of  a 
testamentary  instrument  or  under  the  laws  of  descent  and  distribution  of 
the  State  of  Mississippi. 

(e)  "Commencement  of  construction"  means  that  all  of  the  following 
have  been  completed  with  respect  to  a  proposal  or  project  proposing 
construction,  renovating,  remodeling  or  alteration: 

(i)  A  legally  binding  written  contract  has  been  consummated  by  the 
proponent  and  a  lawfully  licensed  contractor  to  construct  and/or  complete 
the  intent  of  the  proposal  within  a  specified  period  of  time  in  accordance 
with  final  architectural  plans  which  have  been  approved  by  the  licensing 
authority  of  the  State  Department  of  Health; 

(ii)  Any  and  all  permits  and/or  approvals  deemed  lawfully  necessary 
by  all  authorities  with  responsibility  for  such  have  been  secured;  and 

(iii)  Actual  bona  fide  undertaking  of  the  subject  proposal  has  com- 
menced, and  a  progress  payment  of  at  least  one  percent  (1%)  of  the  total 
cost  price  of  the  contract  has  been  paid  to  the  contractor  by  the  proponent, 
and  the  requirements  of  this  paragraph  (e)  have  been  certified  to  in 
writing  by  the  State  Department  of  Health. 

Force  account  expenditures,  such  as  deposits,  securities,  bonds,  et 
cetera,  may,  in  the  discretion  of  the  State  Department  of  Health,  be 
excluded  from  any  or  all  of  the  provisions  of  defined  commencement  of 
construction. 
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(f)  "Consumer"  means  an  individual  who  is  not  a  provider  of  health  care 
as  defined  in  paragraph  (q)  of  this  section. 

(g)  "Develop,"  when  used  in  connection  with  health  services,  means  to 
undertake  those  activities  which,  on  their  completion,  will  result  in  the 
offering  of  a  new  institutional  health  service  or  the  incurring  of  a  financial 
obligation  as  defined  under  applicable  state  law  in  relation  to  the  offering  of 
such  services. 

(h)  "Health  care  facility"  includes  hospitals,  psychiatric  hospitals, 
chemical  dependency  hospitals,  skilled  nursing  facilities,  end-stage  renal 
disease  (ESRD)  facilities,  including  freestanding  hemodialysis  units,  inter- 
mediate care  facilities,  ambulatory  surgical  facilities,  intermediate  care 
facilities  for  the  mentally  retarded,  home  health  agencies,  psychiatric 
residential  treatment  facilities,  pediatric  skilled  nursing  facilities,  long-term 
care  hospitals,  comprehensive  medical  rehabilitation  facilities,  including 
facilities  owned  or  operated  by  the  state  or  a  political  subdivision  or 
instrumentality  of  the  state,  but  does  not  include  Christian  Science  sanato- 
riums  operated  or  listed  and  certified  by  the  First  Church  of  Christ, 
Scientist,  Boston,  Massachusetts.  This  definition  shall  not  apply  to  facilities 
for  the  private  practice,  either  independently  or  by  incorporated  medical 
groups,  of  physicians,  dentists  or  health  care  professionals  except  where 
such  facilities  are  an  integral  part  of  an  institutional  health  service.  The 
various  health  care  facilities  listed  in  this  paragraph  shall  be  defined  as 
follows: 

(i)  "Hospital"  means  an  institution  which  is  primarily  engaged  in 
providing  to  inpatients,  by  or  under  the  supervision  of  physicians,  diag- 
nostic services  and  therapeutic  services  for  medical  diagnosis,  treatment 
and  care  of  injured,  disabled  or  sick  persons,  or  rehabilitation  services  for 
the  rehabilitation  of  injured,  disabled  or  sick  persons.  Such  term  does  not 
include  psychiatric  hospitals. 

(ii)  "Psychiatric  hospital"  means  an  institution  which  is  primarily 
engaged  in  providing  to  inpatients,  by  or  under  the  supervision  of  a 
physician,  psychiatric  services  for  the  diagnosis  and  treatment  of  persons 
with  mental  illness. 

(iii)  "Chemical  dependency  hospital"  means  an  institution  which  is 
primarily  engaged  in  providing  to  inpatients,  by  or  under  the  supervision 
of  a  physician,  medical  and  related  services  for  the  diagnosis  and  treat- 
ment of  chemical  dependency  such  as  alcohol  and  drug  abuse. 

(iv)  "Skilled  nursing  facility"  means  an  institution  or  a  distinct  part  of 
an  institution  which  is  primarily  engaged  in  providing  to  inpatients 
skilled  nursing  care  and  related  services  for  patients  who  require  medical 
or  nursing  care  or  rehabilitation  services  for  the  rehabilitation  of  injured, 
disabled  or  sick  persons. 

(v)  "End-stage  renal  disease  (ESRD)  facilities"  means  kidney  disease 
treatment  centers,  which  includes  freestanding  hemodialysis  units  and 
limited  care  facilities.  The  term  "limited  care  facility"  generally  refers  to 
an  off-hospital-premises  facility,  regardless  of  whether  it  is  provider  or 
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nonprovider  operated,  which  is  engaged  primarily  in  furnishing  mainte- 
nance hemodialysis  services  to  stabilized  patients. 

(vi)  "Intermediate  care  facility"  means  an  institution  which  provides, 
on  a  regular  basis,  health-related  care  and  services  to  individuals  who  do 
not  require  the  degree  of  care  and  treatment  which  a  hospital  or  skilled 
nursing  facility  is  designed  to  provide,  but  who,  because  of  their  mental  or 
physical  condition,  require  health-related  care  and  services  (above  the 
level  of  room  and  board). 

(vii)  "Ambulatory  surgical  facility"  means  a  facility  primarily  orga- 
nized or  established  for  the  purpose  of  performing  surgery  for  outpatients 
and  is  a  separate  identifiable  legal  entity  from  any  other  health  care 
facility.  Such  term  does  not  include  the  offices  of  private  physicians  or 
dentists,  whether  for  individual  or  group  practice,  and  does  not  include 
any  abortion  facility  as  defined  in  Section  41-75-l(f). 

(viii)  "Intermediate  care  facility  for  the  mentally  retarded"  means  an 
intermediate  care  facility  that  provides  health  or  rehabilitative  services  in 
a  planned  program  of  activities  to  persons  with  an  intellectual  disability, 
also  including,  but  not  limited  to,  cerebral  palsy  and  other  conditions 
covered  by  the  Federal  Developmentally  Disabled  Assistance  and  Bill  of 
Rights  Act,  Public  Law  94-103. 

(ix)  "Home  health  agency"  means  a  public  or  privately  owned  agency 
or  organization,  or  a  subdivision  of  such  an  agency  or  organization, 
properly  authorized  to  conduct  business  in  Mississippi,  which  is  primarily 
engaged  in  providing  to  individuals  at  the  written  direction  of  a  licensed 
physician,  in  the  individual's  place  of  residence,  skilled  nursing  services 
provided  by  or  under  the  supervision  of  a  registered  nurse  licensed  to 
practice  in  Mississippi,  and  one  or  more  of  the  following  services  or  items: 

1.  Physical,  occupational  or  speech  therapy; 

2.  Medical  social  services; 

3.  Part-time  or  intermittent  services  of  a  home  health  aide; 

4.  Other  services  as  approved  by  the  licensing  agency  for  home 
health  agencies; 

5.  Medical  supplies,  other  than  drugs  and  biologicals,  and  the  use 
of  medical  appliances;  or 

6.  Medical  services  provided  by  an  intern  or  resident-in-training  at 
a  hospital  under  a  teaching  program  of  such  hospital. 

Further,  all  skilled  nursing  services  and  those  services  listed  in 
items  1  through  4  of  this  subparagraph  (ix)  must  be  provided  directly  by 
the  licensed  home  health  agency.  For  purposes  of  this  subparagraph, 
"directly"  means  either  through  an  agency  employee  or  by  an  arrange- 
ment with  another  individual  not  defined  as  a  health  care  facility. 

This  subparagraph  (ix)  shall  not  apply  to  health  care  facilities 
which  had  contracts  for  the  above  services  with  a  home  health  agency  on 
January  1,  1990. 

(x)  "Psychiatric  residential  treatment  facility"  means  any  nonhospital 
establishment  with  permanent  licensed  facilities  which  provides  a  twenty- 
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four-hour  program  of  care  by  qualified  therapists,  including,  but  not 
limited  to,  duly  licensed  mental  health  professionals,  psychiatrists,  psy- 
chologists, psychotherapists  and  licensed  certified  social  workers,  for 
emotionally  disturbed  children  and  adolescents  referred  to  such  facility  by 
a  court,  local  school  district  or  by  the  Department  of  Human  Services,  who 
are  not  in  an  acute  phase  of  illness  requiring  the  services  of  a  psychiatric 
hospital,  and  are  in  need  of  such  restorative  treatment  services.  For 
purposes  of  this  subparagraph,  the  term  "emotionally  disturbed"  means  a 
condition  exhibiting  one  or  more  of  the  following  characteristics  over  a 
long  period  of  time  and  to  a  marked  degree,  which  adversely  affects 
educational  performance: 

1.  An  inability  to  learn  which  cannot  be  explained  by  intellectual, 
sensory  or  health  factors; 

2.  An  inability  to  build  or  maintain  satisfactory  relationships  with 
peers  and  teachers; 

3.  Inappropriate  types  of  behavior  or  feelings  under  normal  circum- 
stances; 

4.  A  general  pervasive  mood  of  unhappiness  or  depression;  or 

5.  A  tendency  to  develop  physical  symptoms  or  fears  associated 
with  personal  or  school  problems.  An  establishment  furnishing  primar- 
ily domiciliary  care  is  not  within  this  definition. 

(xi)  "Pediatric  skilled  nursing  facility"  means  an  institution  or  a 
distinct  part  of  an  institution  that  is  primarily  engaged  in  providing  to 
inpatients  skilled  nursing  care  and  related  services  for  persons  under 
twenty-one  (21)  years  of  age  who  require  medical  or  nursing  care  or 
rehabilitation  services  for  the  rehabilitation  of  injured,  disabled  or  sick 
persons. 

(xii)  "Long-term  care  hospital"  means  a  freestanding,  Medicare-cer- 
tified hospital  that  has  an  average  length  of  inpatient  stay  greater  than 
twenty-five  (25)  days,  which  is  primarily  engaged  in  providing  chronic  or 
long-term  medical  care  to  patients  who  do  not  require  more  than  three  (3) 
hours  of  rehabilitation  or  comprehensive  rehabilitation  per  day,  and  has  a 
transfer  agreement  with  an  acute  care  medical  center  and  a  comprehen- 
sive medical  rehabilitation  facility.  Long-term  care  hospitals  shall  not  use 
rehabilitation,  comprehensive  medical  rehabilitation,  medical  rehabilita- 
tion, sub-acute  rehabilitation,  nursing  home,  skilled  nursing  facility,  or 
sub-acute  care  facility  in  association  with  its  name. 

(xiii)  "Comprehensive  medical  rehabilitation  facility"  means  a  hospi- 
tal or  hospital  unit  that  is  licensed  and/or  certified  as  a  comprehensive 
medical  rehabilitation  facility  which  provides  specialized  programs  that 
are  accredited  by  the  Commission  on  Accreditation  of  Rehabilitation 
Facilities  and  supervised  by  a  physician  board  certified  or  board  eligible  in 
physiatry  or  other  doctor  of  medicine  or  osteopathy  with  at  least  two  (2) 
years  of  training  in  the  medical  direction  of  a  comprehensive  rehabilita- 
tion program  that: 

1.  Includes  evaluation  and  treatment  of  individuals  with  physical 
disabilities; 
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2.  Emphasizes  education  and  training  of  individuals  with  disabih- 

ties; 

3.  Incorporates  at  least  the  following  core  disciplines: 

(i)  Physical  Therapy; 

(ii)  Occupational  Therapy; 

(iii)  Speech  and  Language  Therapy; 

(iv)  Rehabilitation  Nursing;  and 

4.  Incorporates  at  least  three  (3)  of  the  following  disciplines: 

(i)  Psychology; 

(ii)  Audiology; 

(iii)  Respiratory  Therapy; 

(iv)  Therapeutic  Recreation; 

(v)  Orthotics; 

(vi)  Prosthetics; 

(vii)  Special  Education; 

(viii)  Vocational  Rehabilitation; 

(ix)  Psychotherapy; 

(x)  Social  Work; 

(xi)  Rehabilitation  Engineering. 

These  specialized  programs  include,  but  are  not  limited  to:  spinal  cord 
injury  programs,  head  injury  programs  and  infant  and  early  childhood 
development  programs. 

(i)  "Health  maintenance  organization"  or  "HMO"  means  a  public  or 
private  organization  organized  under  the  laws  of  this  state  or  the  federal 
government  which: 

(i)  Provides  or  otherwise  makes  available  to  enrolled  participants 
health  care  services,  including  substantially  the  following  basic  health 
care  services:  usual  physician  services,  hospitalization,  laboratory,  x-ray, 
emergency  and  preventive  services,  and  out-of-area  coverage; 

(ii)  Is  compensated  (except  for  copayments)  for  the  provision  of  the 
basic  health  care  services  listed  in  subparagraph  (i)  of  this  paragraph  to 
enrolled  participants  on  a  predetermined  basis;  and 

(iii)  Provides  physician  services  primarily: 

1.  Directly  through  physicians  who  are  either  employees  or  part- 
ners of  such  organization;  or 

2.  Through  arrangements  with  individual  physicians  or  one  or 
more  groups  of  physicians  (organized  on  a  group  practice  or  individual 
practice  basis). 

(j)  "Health  service  area"  means  a  geographic  area  of  the  state  desig- 
nated in  the  State  Health  Plan  as  the  area  to  be  used  in  planning  for 
specified  health  facilities  and  services  and  to  be  used  when  considering 
certificate  of  need  applications  to  provide  health  facilities  and  services. 

(k)  "Health  services"  means  clinically  related  (i.e.,  diagnostic,  treat- 
ment or  rehabilitative)  services  and  includes  alcohol,  drug  abuse,  mental 
health  and  home  health  care  services. 
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(Z)  "Institutional  health  services"  shall  mean  health  services  provided  in 
or  through  health  care  facilities  and  shall  include  the  entities  in  or  through 
which  such  services  are  provided. 

(m)  "Major  medical  equipment"  means  medical  equipment  designed  for 
providing  medical  or  any  health-related  service  which  costs  in  excess  of  One 
Million  Five  Hundred  Thousand  Dollars  ($1,500,000.00).  However,  this 
definition  shall  not  be  applicable  to  clinical  laboratories  if  they  are  deter- 
mined by  the  State  Department  of  Health  to  be  independent  of  any 
physician's  office,  hospital  or  other  health  care  facility  or  otherwise  not  so 
defined  by  federal  or  state  law,  or  rules  and  regulations  promulgated 
thereunder. 

(n)  "State  Department  of  Health"  shall  mean  the  state  agency  created 
under  Section  41-3-15,  which  shall  be  considered  to  be  the  State  Health 
Planning  and  Development  Agency,  as  defined  in  paragraph  (t)  of  this 
section. 

(o)  "Offer,"  when  used  in  connection  with  health  services,  means  that  it 
has  been  determined  by  the  State  Department  of  Health  that  the  health  care 
facility  is  capable  of  providing  specified  health  services. 

(p)  "Person"  means  an  individual,  a  trust  or  estate,  partnership,  corpo- 
ration (including  associations,  joint-stock  companies  and  insurance  compa- 
nies), the  state  or  a  political  subdivision  or  instrumentality  of  the  state. 

(q)  "Provider"  shall  mean  any  person  who  is  a  provider  or  representa- 
tive of  a  provider  of  health  care  services  requiring  a  certificate  of  need  under 
Section  41-7-171  et  seq.,  or  who  has  any  financial  or  indirect  interest  in  any 
provider  of  services. 

(r)  "Secretary"  means  the  Secretary  of  Health  and  Human  Services,  and 
any  officer  or  employee  of  the  Department  of  Health  and  Human  Services  to 
whom  the  authority  involved  has  been  delegated. 

(s)  "State  Health  Plan"  means  the  sole  and  official  statewide  health  plan 
for  Mississippi  which  identifies  priority  state  health  needs  and  establishes 
standards  and  criteria  for  health-related  activities  which  require  certificate 
of  need  review  in  compliance  with  Section  41-7-191. 

(t)  "State  Health  Planning  and  Development  Agency"  means  the  agency 
of  state  government  designated  to  perform  health  planning  and  resource 
development  programs  for  the  State  of  Mississippi. 

SOURCES:  Laws,  1979,  ch.  451,  §  2;  Laws,  1980,  ch.  493,  §  1;  Laws,  1981,  ch.  484, 
§  18;  Laws,  1982,  ch.  482,  §  1;  Laws,  1983,  ch.  484,  §  1;  Laws,  1984,  ch.  472, 
§  2;  Laws,  1985,  ch.  534,  §  1;  Laws,  1986,  ch.  437,  §  34;  Laws,  1987,  ch.  515, 
§  1;  Laws,  1989,  ch.  530,  §  1;  Laws,  1990,  ch.  510,  §  1;  Laws,  1993,  ch.  609,  §  9; 
Laws,  1994,  ch.  649,  §  15;  Laws,  1999,  ch.  583,  §  1;  Laws,  2010,  ch.  476,  §  24; 
Laws,  2010,  ch.  505,  §  16,  eff  from  and  after  May  1,  2010.  See  Editor's  Note. 

Joint  Legislative  Committee  Note  —  Pursuant  to  Section  1-1-109,  the  Joint 
Legislative  Committee  on  Compilation,  Revision  and  Publication  of  Legislation  cor- 
rected a  tjrpographical  error  in  paragraph  (c)(ii).  The  words  "One  Million 
($1,000,000.00)"  were  changed  to  "One  MilHon  Dollars  ($1,000,000.00)".  The  Joint 
Committee  ratified  the  correction  at  its  May  20,  1998  meeting. 
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Section  24  of  ch.  476,  Laws  of  2010,  effective  upon  passage  (approved  April  1,  2010), 
amended  this  section.  Section  16  of  ch.  505,  Laws  of  2010,  effective  July  1,  2010 
(approved  April  8,  2010),  but  amended  by  ch.  556,  §  1,  to  be  effective  from  and  after  May 
1,  2010,  also  amended  this  section.  As  set  out  above,  this  section  reflects  the  language 
of  both  amendments  pursuant  to  Section  1-1-109,  which  gives  the  Joint  Legislative 
Committee  on  Compilation,  Revision  and  Publication  of  Legislation  authority  to 
integrate  amendments  so  that  all  versions  of  the  same  code  section  enacted  within  the 
same  legislative  session  may  become  effective.  The  Joint  Committee  on  Compilation, 
Revision  and  Publication  of  Legislation  ratified  the  integration  of  these  amendments  as 
consistent  with  the  legislative  intent  at  the  July  22,  2010,  meeting  of  the  Committee. 

An  error  in  a  statutory  reference  at  the  end  of  (h)(viii)  was  corrected  by  substituting 
"Section  41-75-l(f)"  for  "Section  41-75-l(e)."  The  Joint  Committee  on  Compilation, 
Revision  and  Publication  of  Legislation  ratified  the  correction  at  its  July  22,  2010, 
meeting. 

Editor's  Note  —  This  section  was  amended  by  Laws  of  2010,  ch.  505,  §  16,  effective 
from  and  after  July  1,  2010.  The  effective  date  of  Laws  of  2010,  ch.  505,  was 
subsequently  amended  by  Laws  of  2010,  ch.  556,  §  1  which  provides: 

"SECTION  1.  Section  18  of  House  Bill  No.  211  (Regular  Session)  [Chapter  505]  is 
amended  to  read: 

"Section  18.  This  act  shall  take  effect  and  be  in  force  from  and  after  May  1,  2010." 

Cross  References  —  Duty  of  health  care  commission  to  administer  licensure  and 
certification  of  health  care  facilities  and  health  maintenance  organizations,  see  §  41- 
7-183. 

Power  of  Department  of  Health  to  prepare,  review  and  revise  State  Health  Plan,  as 
defined  in  this  section,  see  §  41-7-185. 

Limitations  on  extent  of  ownership  of  beds  in  skilled  nursing  facility  or  intermediate 
care  facility,  see  §  41-7-190. 

Temporary  suspension  of  issuance  of  certificates  of  need  for  certain  facilities  defined 
in  this  section,  see  §  41-7-191. 

Certificate  of  need  for  nursing  homes,  intermediate  care  facilities,  skilled  nursing 
facilities  and  certain  changes  of  ownership  of  health  care  facilities  as  defined  in  this 
section,  see  §  41-7-191. 

Certificate  of  need  required  for  health  care  facility  to  establish  a  home  office  or  branch 
within  existing  health  care  facility,  see  §  41-7-191. 

Appeal  of  final  order  pertaining  to  certificate  of  need  for  health  care  facility,  see 
§  41-7-201. 

Stay  of  proceedings  regarding  decision  pertaining  to  certificate  of  need  for  a  home 
health  agency,  see  §  41-7-202. 

Applicability  of  the  Health  Care  Commission  Law  to  the  licensing  of  hospitals,  see 
§  41-9-11. 

Issuance  of  a  license  to  a  home  health  agency  upon  a  determination  that  the  license 
application  is  in  compliance  with  §§  41-7-173  et  seq.,  see  §  41-71-7. 

Definition  of  "hospital  equipment"  for  purposes  of  the  Mississippi  Hospital  Equip- 
ment and  Facilities  Authority  Act,  see  §  41-73-5. 

Requirement  that  ambulatory  surgical  facilities  comply  with  applicable  provisions  of 
§§  41-7-175  et  seq.,  see  41-73-9. 

"Freestanding"  ambulatory  surgical  facility,  see  §  41-75-1. 

"Hospital  affiliated"  ambulatory  surgical  facility,  see  §  41-75-1. 

Ambulatory  surgical  facility  owned  or  operated  by  entity  or  person  other  than 
hospital  or  hospital  holding  company,  see  §  41-75-1. 

Federal  certification  of  ambulatory  surgical  facility  owned  or  operated  by  hospital  or 
hospital  holding,  leasing,  or  management  company,  see  §  41-75-1. 

Ambulatory  surgical  facility  owned  or  operated  by  hospital  or  hospital  holding, 
leasing,  or  management  company,  see  §  41-75-1. 
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Applicability  of  this  section's  definition  of  "person"  to  provisions  relative  to  the 
licensing  of  birthing  centers,  see  §§  41-77-1  and  41-77-5. 

Applicability  of  the  Health  Care  Commission  Law  to  the  licensing  of  homes  for  the 
aged  or  infirm,  see  §  43-11-9. 

Federal  Aspects  —  Public  Health  Service  Act,  see  42  USCS  §§  201  et  seq. 

Provisions  of  the  Federal  Developmentally  Disabled  Assistance  and  Bill  of  Rights  Act, 
see  42  USCS  §§  6000  et  seq. 


JUDICIAL  DECISIONS 


1.  Certificate  of  need. 

Residential  nursing  facility  was  allowed 
to  exist  without  ever  having  had  a  certifi- 
cate of  need  (CON)  issued  because  the 
facility  existed  before  CONs  were  re- 
quired. No  other  authority  was  granted  by 
a  CON.  Zumwalt  v.  Jones  County  Bd.  of 
Supervisors,  19  So.  3d  672  (Miss.  2009). 

Revocation  of  two  certificates  of  need 
(CONs)  for  a  hospital  was  not  arbitrary 
and  capricious  because  a  hospital  did  not 
do  anything  that  qualified  as  the  com- 
mencement of  construction  or  a  good  faith 
effort  to  obligate  an  approved  expendi- 
ture; very  little  money  had  been  spent  in 
furtherance  of  a  project,  and  the  evidence 
showed  that  the  hospital  focused  its  ef- 
forts into  the  relocation  of  the  project, 
rather  than  completion  of  the  project  con- 


templated by  the  CONs.  Brentwood 
Health  Mgmt.  of  Miss.,  LLC  v  Miss.  State 
Dep't  of  Health,  29  So.  3d  775  (Miss.  Ct. 
App.  2009). 

Mississippi  State  Department  of  Health 
did  not  err  when  it  granted  a  certificate  of 
need  to  provide  magnetic  resonance  ser- 
vices to  an  applicant  where  the  evidence 
showed  that  the  projected  unit  would  have 
provided  for  a  minimum  number  of  proce- 
dures per  year  based  on  information  in  a 
state  health  plan,  pursuant  to  Miss.  Code 
Ann.  §  41-7-193(1);  moreover,  there  was 
substantial  evidence  to  show  that  a  full 
range  of  services  was  available,  and  the 
Department  did  not  base  its  decision  on 
faulty  financial  projections.  Open  MRI, 
LLC  V.  Miss.  State  Dep't  of  Health,  939  So. 
2d  813  (Miss.  Ct.  App.  2006). 


ATTORNEY  GENERAL  OPINIONS 


Offices  of  private  physicians  and  den- 
tists are  excluded  from  definition  of  am- 
bulatory surgical  facility  by  Section  41-7- 
173(h)(vii)  and  ambulatory  surgical 
services  provided  in  such  offices  are  not 
institutional  health  services.  Thompson, 
March  22,  1994,  A.G.  Op.  #93-0924. 

Offices  of  private  physicians  and  den- 
tists in  which  ambulatory  surgical  ser- 
vices are  provided  are  not  health  care 
facilities  and  are  therefore  not  subject  to 
certificate  of  need  review.  Thompson, 
March  22,  1994,  A.G.  Op.  #93-0924. 

An  office  that  is  a  large,  all  encompass- 
ing, multi-speciality  ambulatory  surgical 
facility,  is  not  a  private  office  as  intended 
by  the  Section  41-7-173.  Moreover,  a  facil- 
ity is  a  health  care  facility  inasmuch  as  it 
would  provide  institutional  health  ser- 
vices. Accordingly,  such  a  facility  would 
not  be  exempt  from  the  certificate  of  need 
requirements  set  forth  in  section  41-7- 
191(l)(d)(xi),  despite  the  fact  that  it  is 


owned  by  a  physicians'  group.  Thompson, 
January  9,  1996,  A.G.  Op.  #95-0802. 

The  establishment  of  a  Distinct  Part, 
PPS-excluded  acute  rehabilitation  unit  in 
an  existing  hospital,  without  the  addition 
of  any  licensed  beds  and  when  the  beds  at 
issue  will  remain  licensed  as  acute  care 
beds  and  only  the  Medicare  reimburse- 
ment schedule  will  change,  is  a  project 
that  requires  certificate  of  need  review 
and  approval  if  the  unit  is  either  (1)  a  new 
health  care  facility,  or  (2)  proposes  to  offer 
a  new  health  service  which  was  not  previ- 
ously offered  by  the  hospital.  Thompson, 
July  2,  1999,  A.G.  Op.  #99-0309. 

A  board  of  trustees  of  a  community 
hospital  may  acquire  a  building  and  re- 
lated equipment  from  a  physician  with  the 
permission  of  the  owner  of  the  community 
hospital  and  lease  the  building  back  to  the 
physician,  and  so  long  as  the  center  is  not 
a  separate  identifiable  legal  entity,  a  cer- 
tificate of  need  therefor  is  not  required. 
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Hagwood,  Jan.  28,  2000,  A.G.  Op.  #2000-  tory  surgery  facility  and  may  thereafter 

0017.  lease  the  building  and  equipment  to  a 

A  board  of  trustees  of  a  community  physician.  Hagwood,  Jan.  28,  2000,  A.G. 

hospital  may  construct  and  equip  a  facil-  Op.  #2000-0017. 
ity  suitable  for  a  single  service  ambula- 

RESEARCH  REFERENCES 

ALR.  Liability  of  health  maintenance 
organizations  (HMOs)  for  negligence  of 
member  physicians.  51  A.L.R.Sth  271. 

§  41-7-175.  Abolition  of  Health  Care  Commission;  administra- 
tion of  state  health  planning  and  development  agency  re- 
sponsibilities by  State  Department  of  Health. 

The  State  Department  of  Health  shall  be  the  sole  and  official  agency  of  the 
State  of  Mississippi  to  administer  and  supervise,  as  prescribed  by  the  Legis- 
lature, all  responsibilities  of  the  state  health  planning  and  development 
agency. 

SOURCES:  Laws,  1979,  ch.  451,  §  3;  Laws,  1983,  ch.  484,  §  2;  Laws,  1986,  ch.  437, 
§  35;  Laws,  1987,  ch.  515,  §  2,  eff  from  and  after  July  1,  1987. 

Cross  References  —  Other  provisions  pertaining  to  Health  Care  Commission,  see 
§§  41-7-140,  41-7-149,  41-9-3,  41-9-13. 
Functions  and  responsibilities  of  Health  Care  Commission,  see  §  41-7-183. 
Powers  of  Health  Care  Commission,  see  §  41-7-185. 

Powers  and  duties  of  the  commission  with  respect  to  home  health  agencies,  see 
§§  41-71-1  et  seq. 

Federal  Aspects  —  PubHc  Health  Service  Act,  see  42  USCS  §§  201  et  seq. 

§  41-7-177.  Repealed. 

Repealed  by  Laws,  1986,  ch.  437,  §  48,  eff  from  and  after  July  1,  1986. 
[Laws,  1979,  ch.  451,  §  4;  Laws,  1980,  ch.  560,  §  17;  Laws,  1984,  ch.  488, 
§  309;  Laws,  1985,  ch.  534,  §  2] 

Editor's  Note  —  Former  §  41-7-177  provided  for  the  appointment  of  members  of  the 
health  care  commission,  and  meetings  of  commission,  and  restricted  participation  by 
interested  members. 

§  41-7-178.  Repealed. 

Repealed  by  Laws,  1989,  ch.  530,  §  5,  eff  from  and  after  July  1,  1989. 
[Laws,  1984,  ch.  488,  §  310] 

Editor's  Note  —  Former  §  41-7-178  provided  for  the  designation  of  persons  to 
attend  meetings  of  the  Health  Care  Commission  in  a  nonvoting  capacity. 
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§§  41-7-179  and  41-7-181.  Repealed. 

Repealed  by  Laws,  1986,  ch.  437,  §  48,  eff  from  and  after  July  1,  1986. 
§  41-7-179.  [Laws,  1979,  ch.  451,  §  5(1);  Laws,  1980,  ch.  493,  §  2;  Laws, 
1983,  ch.  536,  §  6;  Laws,  1985,  ch.  534,  §  3] 
§  41-7-181.  [Laws,  1979,  ch.  451,  §  5(2)] 

Editor's  Note  —  Former  §  41-7-179  provided  for  a  director  of  the  Health  Care 
Commission,  and  specified  his  powers  and  duties. 

Former  §  41-7-181  provided  for  the  transfer  of  employees  to  the  Health  Care 
Commission. 

§  41-7-183.    Functions  and  responsibilities. 

The  State  Department  of  Health  shall  have  the  duty  of  administering  all 
functions  and  responsibilities  of  the  designated  state  health  planning  and 
development  agency  as  prescribed  by  the  Legislature,  and  shall  serve  as  the 
designated  planning  agency  of  the  state  for  purposes  of  Section  1122  of  Public 
Law  92-603  for  the  period  of  time  that  a  contract  is  in  effect  between  the 
Secretary  and  the  State  Department  of  Health  for  such  purposes. 

SOURCES:  Laws,  1979,  ch.  451,  §  6;  Laws,  1980,  ch.  493,  §  3;  Laws,  1981,  ch.  484, 
§  12;  Laws,  1983,  ch.  484,  §  3;  Laws,  1985,  ch.  534,  §  4;  Laws,  1986,  ch.  437, 
§  36;  Laws,  1987,  ch.  515,  §  3,  eff  from  and  after  July  1,  1987. 

Cross  References  —  Other  functions  of  Health  Care  Commission,  see  §§  41-9-1, 
41-9-3,  41-9-7  through  41-9-23,  41-9-29  through  41-9-35. 

Responsibility  of  commission  to  provide  continuing  education  program  for  hospital 
trustees,  see  §  41-7-140. 

§  41-7-185.  Powers. 

In  carr3dng  out  its  functions  under  Section  41-7-171,  et  seq.,  the  State 
Department  of  Health  is  hereby  empowered  to: 

(a)  Make  applications  for  and  accept  funds  from  the  secretary  and  other 
federal  and  state  agencies  and  to  receive  and  administer  such  other  funds  for 
the  planning  or  provision  of  health  facilities  or  health  care  as  are  appropri- 
ate to  the  accomplishment  of  the  purposes  of  Section  41-7-171,  et  seq.;  and  to 
contract  with  the  secretary  to  accept  funds  to  administer  planning  activities 
on  the  community,  regional  or  state  level; 

(b)  With  the  approval  of  the  secretary,  delegate  to  or  contract  with  any 
mutually  agreeable  department,  division  or  agency  of  the  state,  the  federal 
government,  or  any  political  subdivision  of  either,  or  any  private  corporation, 
organization  or  association  chartered  by  the  Secretary  of  State  of  Missis- 
sippi, authority  for  administering  any  programs,  duties  or  functions  pro- 
vided for  in  Section  41-7-171,  et  seq.; 

(c)  Prescribe  and  promulgate  such  reasonable  rules  and  regulations  as 
may  be  necessary  to  the  implementation  of  the  purposes  of  Section  41-7-171, 
et  seq.,  complying  with  Section  25-43-1,  et  seq.; 
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(d)  Require  providers  of  institutional  health  services  and  home  health- 
care services  provided  through  a  home  health  agency  and  any  other  provider 
of  health  care  requiring  a  certificate  of  need  to  submit  or  make  available 
statistical  information  or  such  other  information  requested  by  the  State 
Department  of  Health,  but  not  information  that  would  constitute  an  unwar- 
ranted invasion  of  the  personal  privacy  of  any  individual  person  or  place  the 
provider  in  jeopardy  of  legal  action  by  a  third  party; 

(e)  Conduct  such  other  hearing  or  hearings  in  addition  to  those  pro- 
vided for  in  Section  41-7-197,  and  enter  such  further  order  or  orders,  and 
with  approval  of  the  Governor  enter  into  such  agreement  or  agreements  with 
the  secretary  as  may  be  reasonably  necessary  to  the  realization  by  the  people 
of  Mississippi  of  the  full  benefits  of  Acts  of  Congress; 

(f)  In  its  discretion,  contract  with  the  secretary,  or  terminate  any  such 
contract,  for  the  administration  of  the  provisions,  programs,  duties  and 
functions  of  Section  1122  of  Public  Law  92-603;  but  the  State  Department  of 
Health  shall  not  be  relieved  of  matters  of  accountability,  obligation  or 
responsibility  that  accrued  to  the  department  by  virtue  of  prior  contracts 
and/or  statutes; 

(g)  Prepare,  review  at  least  triennially,  and  revise,  as  necessary,  a  State 
Health  Plan,  as  defined  in  Section  41-7-173,  which  shall  be  approved  by  the 
Governor  before  it  becomes  effective. 

SOURCES:  Laws,  1979,  ch.  451,  §  7;  Laws,  1980,  ch.  493,  §  4;  Laws,  1981,  ch.  484, 
§  13;  Laws,  1983,  ch.  484,  §  4;  Laws,  1985,  ch.  534,  §  5;  Laws,  1986,  ch.  437, 
§  37;  Laws,  1987,  ch.  515,  §  4;  Laws,  1989,  ch.  530,  §  3,  eff  from  and  after 
July  1,  1989. 

Editor's  Note  —  Section  25-43-1.101(3)  provides  that  any  reference  to  Section 
25-43-1  et  seq.  shall  be  deemed  to  mean  and  refer  to  Section  25-43-1.101  et  seq. 
Laws  of  1989,  ch.  530,  §  4,  effective  from  and  after  July  1,  1989,  provides  as  follows: 
"SECTION  4.  The  State  Department  of  Health  shall  conduct  an  in-depth  study  of  the 
public  health  districts  in  the  State  of  Mississippi  and  restructure  these  districts  as  is 
necessary  to  more  accurately  reflect  the  health  care  needs  of  the  state,  taking  into 
account  current  population,  demographics,  trade  centers,  residential  centers  and 
communities  of  interest.  The  State  Board  of  Health  shall  make  a  report  on  the 
restructure  of  said  public  health  districts  to  the  1990  Regular  Session  of  the  Legisla- 
ture." 

Sections  41-7-177  through  41-7-181  and  41-7-199  referred  to  in  the  first  paragraph 
are  repealed  by  Laws,  1983,  ch.  484,  §  11,  effective  from  and  after  April  9,  1983;  Laws, 
1986,  ch.  437,  §  48,  effective  from  and  after  July  1,  1986;  and  Laws,  1989,  ch.  530,  §  5, 
effective  from  and  after  July  1,  1989. 

Cross  References  —  Statewide  health  coordinating  council,  see  §  41-7-173. 

Retention  of  liability  on  delegation  of  certain  duties,  see  §  41-7-197. 

Licenses  which  may  be  issued  by  commission  to  insure  safe,  sanitary,  and  reasonably 
adequate  care  and  treatment  of  individuals  in  hospitals,  see  §§  41-9-1,  41-9-3,  41-9-7 
through  41-9-23,  41-9-29  through  41-9-35. 

Use  of  statistical  data  compiled  pursuant  to  §§  41-7-171  et  seq.,  see  §§  41-9-23, 
41-71-19. 
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JUDICIAL  DECISIONS 


1.  Rule-making  authority. 

Pursuant  to  the  plain  language  of  Miss. 
Code  Ann.  §  41-7-195,  the  Mississippi 
State  Department  of  Health  did  not  have 
the  authority  to  grant  an  applicant  an 
extension  of  its  Certificate  of  Need  (CON) 


after  the  CON  had  expired,  nor  the  au- 
thority to  promulgate  a  rule  allowing 
holders  of  expired  CONS  the  right  to  re- 
quest an  extension  of  their  CONs.  Dialysis 
Solution,  LLC  v.  Miss.  State  Dep't  of 
Health,  31  So.  3d  1204  (Miss.  2010). 


ATTORNEY  GENERAL  OPINIONS 


The  Governor  does  not  have  authority 
to  amend  the  State  Health  Plan,  as  op- 
posed to  simply  approving  or  disapproving 


it.  Thompson,  June  10,  1999,  A.G.  Op. 
#99-0275. 


§  41-7-187.    Certificate  of  need  program. 

The  State  Department  of  Health  is  hereby  authorized  to  develop  and 
implement  a  statewide  health  certificate  of  need  program.  The  State  Depart- 
ment of  Health  is  authorized  and  empov^ered  to  adopt  by  rule  and  regulation: 

(a)  Criteria,  standards  and  plans  to  be  used  in  evaluating  applications 
for  certificates  of  need; 

(b)  Effective  standards  to  determine  v^hen  a  person,  facility  or  organi- 
zation must  apply  for  a  certificate  of  need; 

(c)  Standards  to  determine  when  a  change  of  ownership  has  occurred  or 
will  occur;  and 

(d)  Review  procedures  for  conducting  reviews  of  applications  for  certifi- 
cates of  need. 

SOURCES:  Laws,  1979,  ch.  451,  §  8;  Laws,  1986,  ch.  437,  §  38;  Laws,  1987,  ch. 
515,  §  5,  eff  from  and  after  July  1,  1987. 

Editor's  Note  —  Laws  of  2006,  ch.  513,  §  2  provides  as  follows: 
"SECTION  2.  The  State  Board  of  Health  shall,  not  later  than  October  15,  2006, 
develop  and  make  a  report  to  the  Chairmen  of  the  Public  Health  and  Welfare 
Committees  of  the  Senate  and  House  of  Representatives,  the  Lieutenant  Governor,  the 
Speaker  of  the  House  of  Representatives  and  the  Governor,  including  any  recommended 
legislation,  on  the  following  policies  and  procedures  relating  to  the  State  Health  Plan 
and  the  Health  Care  Facility  Certificate  of  Need  Law: 

"(a)  Review  the  procedures  under  which  health  care  facility  certificates  of  need  are 
requested  and  issued  or  denied.  Make  reasonable  recommendations  (i)  to  reduce  the 
time  periods  required  for  certificate  of  need  review  and  appeal  the  refromwithout 
compromising  the  fairness  of  the  decision;  (ii)  to  exempt  additional  nonsubstantive 
transactions  by  health  care  facilities  from  the  certificate  of  need  requirement;  and  (iii) 
to  authorize  additional  transactions  by  health  care  facilities  which  may  receive  an 
expedited  review. 

"(b)  Verify  the  fairness  of  how  the  annual  State  Health  Plan  considers  changing 
population  projections  and  how  residents  choose  health  care  services. 

"(c)  Verify  the  fairness  of  how  the  annual  State  Health  Plan  considers  that  residents 
travel  to  neighboring  states  to  receive  health  care  services. 

"(d)  Verify  the  fairness  of  the  different  planning  districts  applicable  to  each  type  of 
health  care  certificate  of  need  activity  by  a  facility.  For  example.  General  Hospital 
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Service  Areas  compared  to  Long-Term  Care  Planning  Districts,  compared  to  Ambula- 
tory Surgical  Planning  Areas,  compared  to  Home  Health  Agency  Planning  Areas, 
compared  to  Perinatal  Planning  Areas,  compared  to  Adolescent  and  Adult  Psychiatric 
Facility  Planning  Areas,  etc. 

"(e)  Verify  the  fairness  and  appropriateness  of  the  formulas  used  to  determine  the 
need  for  health  care  services  under  the  certificate  of  need  law. 

"(f)  Review  the  existence  of  licensed  beds  listed  in  the  Directory  of  Licensed  Health 
Care  Facilities  which  are  unused  and  available  for  transfer  to  another  facility  or 
location  under  the  certificate  of  need  process,  and  the  effect  of  these  unused  beds  on  the 
State  Health  Plan." 

JUDICIAL  DECISIONS 


1.  In  general. 

2.  Rule-making  authority. 

1.  In  general. 

Decision  of  Mississippi  State  Depart- 
ment of  Health  to  disapprove  unsuccessful 
applicant's  application  for  certificate  of 
need  for  construction  of  60-bed  nursing 
home  and  to  approve  competing  applica- 
tion was  supported  by  substantial  evi- 
dence and  was  neither  arbitrary  nor  ca- 
pricious, despite  contention  that 
unsuccessful  application  reflected  lower 
expenditures  and  costs;  by  state  law,  De- 
partment could  grant  only  one  of  compet- 
ing applications  in  county,  and  State 
Health  Officer  conducted  comparative 
analysis  of  both  applications  and  deter- 
mined successful  application  to  be  supe- 
rior. Cain  V.  Mississippi  State  Dep't  of 
Health,  666  So.  2d  506  (Miss.  1995). 

Mississippi  State  Department  of  Health 
has  authority  to  develop  and  establish 
criteria  for  granting  certificates  of  need 
for  construction  of  nursing  homes  and  to 
objectively  review  information  submitted 
in  applications.  Cain  v.  Mississippi  State 
Dep't  of  Health,  666  So.  2d  506  (Miss. 
1995). 

Read  together,  §§  41-7-187  and  41-7- 
189(2)  authorize  the  Department  of 
Health  both  to  establish  criteria  for  cer- 


tificates of  need  and  to  review  objectively 
information  tendered  in  applications.  The 
Department's  power  is  limited  only  in  that 
its  action  may  not  be  arbitrary  and  capri- 
cious. Mississippi  State  Dept.  of  Health  v. 
Southwest  Miss.  Regional  Medical  Ctr., 
580  So.  2d  1238  (Miss.  1991). 

The  State  Health  Officer  did  not  act 
arbitrarily  and  capriciously  when  he  de- 
nied an  applicant's  request  for  a  certificate 
of  need  to  offer  cardiac  catheterization 
services  merely  because  he  measured  the 
population  criteria  using  patient  origin 
reports;  while  this  method  of  population 
analysis  may  be  imperfect,  it  does  not 
approach  an  arbitrary  or  capricious  ac- 
tion. Mississippi  State  Dept.  of  Health  v. 
Southwest  Miss.  Regional  Medical  Ctr., 
580  So.  2d  1238  (Miss.  1991). 

2.  Rule-making  authority. 

Pursuant  to  the  plain  language  of  Miss. 
Code  Ann.  §  41-7-195,  the  Mississippi 
State  Department  of  Health  did  not  have 
the  authority  to  grant  an  applicant  an 
extension  of  its  Certificate  of  Need  (CON) 
after  the  CON  had  expired,  nor  the  au- 
thority to  promulgate  a  rule  allowing 
holders  of  expired  CONS  the  right  to  re- 
quest an  extension  of  their  CONs.  Dialysis 
Solution,  LLC  v.  Miss.  State  Dep't  of 
Health,  31  So.  3d  1204  (Miss.  2010). 


ATTORNEY  GENERAL  OPINIONS 

Legislation  (Laws,  1982,  ch.  482,  §  9)  is  valid  and  binding  upon  the  Department 
which  was  never  codified  and  which  limits  of  Health.  Amy,  Sept.  8,  2006,  A.G.  Op. 
the  fee  for  certificates  of  need  applications  06-0385. 
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§  41-7-188.  Certificate  of  need  program;  assessment  of  fees  for 
reviewing  applications;  revenue  from  fees  to  be  deposited  in 
special  funds  for  certain  uses  by  State  Department  of 
Health. 

(1)  The  State  Department  of  Health  is  hereby  authorized  and  empowered 
to  assess  fees  for  reviewing  appHcations  for  certificates  of  need.  The  State 
Department  of  Health  shall  promulgate  such  rules  and  regulations  as  are 
necessary  to  effectuate  the  intent  of  this  section  in  keeping  with  the  standards 
hereinbelow: 

(a)  The  fees  assessed  shall  be  uniform  to  all  applicants. 

(b)  The  fees  assessed  shall  be  nonrefundable. 

(c)  The  fee  shall  be  .5  of  1%  of  the  amount  of  a  proposed  capital 
expenditure. 

(d)  The  minimum  fee  shall  not  be  less  than  Five  Hundred  Dollars 
($500.00)  regardless  of  the  amount  of  the  proposed  capital  expenditure,  and 
the  maximum  fee  permitted  shall  not  exceed  Twenty-five  Thousand  Dollars 
($25,000.00),  regardless  of  category 

(e)  No  application  shall  be  deemed  complete  for  the  review  process  until 
such  required  fee  is  received  by  the  State  Department  of  Health. 

(f)  The  required  fee  shall  be  paid  to  the  State  Department  of  Health  and 
may  be  paid  by  check,  draft  or  money  order. 

(g)  There  shall  be  no  filing  fee  requirement  for  any  application  submit- 
ted by  an  agency,  department,  institution  or  facility  which  is  operated, 
owned  by  and/or  controlled  by  the  State  of  Mississippi  and  which  received 
operating  and/or  capital  expenditure  funds  solely  by  appropriations  from  the 
Legislature  of  the  State. 

(h)  There  shall  be  no  filing  fee  requirement  for  any  health-care  facility 
submitting  an  application  for  repairs  or  renovations  determined  by  the  State 
Department  of  Health  in  writing,  to  be  necessary  in  order  to  avoid  revocation 
of  license  and/or  loss  of  certification  for  participation  in  the  Medicaid  and/or 
Medicare  programs.  Any  proposed  expenditure  in  excess  of  the  amount 
determined  by  the  State  Department  of  Health  to  be  necessary  to  accomplish 
the  stated  purposes  shall  be  subject  to  the  fee  requirements  of  this  section. 

(2)  The  revenue  derived  from  the  fees  imposed  in  subsection  (1)  of  this 
section  shall  be  deposited  by  the  State  Department  of  Health  in  a  special  fund, 
hereby  created  in  the  State  Treasury,  which  is  earmarked  for  use  by  the  State 
Department  of  Health  in  conducting  its  health  planning  and  certificate  of  need 
review  activities.  It  is  the  intent  of  the  Legislature  that  the  health  planning 
and  certificate  of  need  programs  be  continued  for  the  protection  of  the 
individuals  within  the  state  requiring  health  care. 

(3)  The  State  Department  of  Health  is  authorized  and  empowered  to 
assess  fees  for  reviewing  applications  for  certificates  of  authority  for  health 
maintenance  organizations  and  for  the  issuance  and  renewal  of  such  certifi- 
cates of  authority.  The  fees  assessed  shall  be  uniform  to  all  applicants  and  to 
all  holders  of  certificates  of  authority,  and  shall  be  nonrefundable.  The  fees  for 
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applications,  original  certificates  of  authority  and  renewals  of  certificates  of 
authority  shall  not  exceed  Five  Thousand  Dollars  ($5,000.00)  each.  The 
revenues  derived  from  the  fees  assessed  under  this  subsection  shall  be 
deposited  by  the  department  in  a  special  fund  hereby  created  in  the  State 
Treasury,  which  is  earmarked  for  the  use  of  the  department  in  its  regulation  of 
the  operation  of  health  maintenance  organizations. 

SOURCES:  Laws,  1982,  ch.  482,  §  9;  Laws,  1984,  ch.  306;  1986,  ch.  437,  §  50; 
Laws,  1986,  ch.  500,  §  33;  Laws,  1987,  ch.  515,  §  10  effective  from  and  after 
July  1,  1987. 

Editor's  Note  —  This  section  was  codified  at  the  direction  of  the  Co-Counsel  of  the 
Joint  Legislative  Committee  on  Compilation,  Revision  and  Publication  of  Legislation. 

§  41-7-189.  Certificate  of  need  program;  publication  of  pro- 
gram description. 

(1)  Prior  to  review  of  new  institutional  health  services  or  other  proposals 
requiring  a  certificate  of  need,  the  State  Department  of  Health  shall  dissemi- 
nate to  all  health-care  facilities  and  health  maintenance  organizations  within 
the  state,  and  shall  publish  in  one  or  more  newspapers  of  general  circulation 
in  the  state,  a  description  of  the  scope  of  coverage  of  the  commission's 
certificate  of  need  program.  Whenever  the  scope  of  such  coverage  is  revised,  the 
State  Department  of  Health  shall  disseminate  and  publish  a  revised  descrip- 
tion thereof  in  like  manner. 

(2)  Selected  statistical  data  and  information  obtained  by  the  State  De- 
partment of  Health  as  the  licensing  agency  for  health-care  facilities  requiring 
licensure  by  the  state  and  as  the  agency  which  provides  certification  for  the 
Medicaid  and/or  Medicare  program,  may  be  utilized  by  the  department  in 
performing  the  statutory  duties  imposed  upon  it  by  any  law  over  which  it  has 
authority,  and  regulations  necessarily  promulgated  for  such  facilities  to 
participate  in  the  Medicaid  and/or  Medicare  program;  provided,  however,  that 
the  names  of  individual  patients  shall  not  be  revealed  except  in  hearings  or 
judicial  proceedings  regarding  questions  of  licensure. 

SOURCES:  Laws,  1979,  ch.  451,  §  10;  Laws,  1982,  ch.  482,  §  2;  Laws,  1985,  ch. 
534,  §  6;  Laws,  1986,  ch.  437,  §  39,  eff  from  and  after  July  1,  1986. 

Editor's  Note  —  Laws  of  1986,  ch.  437,  §  51,  eff  from  and  after  July  1,  1986, 
amended  Laws  of  1985,  ch.  534,  §  15,  by  deleting  the  provision  which  would  have 
repealed  this  section  as  of  July  1,  1986. 

JUDICIAL  DECISIONS 

1.  In  general.  home  and  to  approve  competing  applica- 

Decision  of  Mississippi  State  Depart-  tion  was  supported  by  substantial  evi- 

ment  of  Health  to  disapprove  unsuccessful  dence  and  was  neither  arbitrary  nor  ca- 

applicant's  application  for  certificate  of  pricious,      despite      contention  that 

need  for  construction  of  60-bed  nursing  unsuccessful  application  reflected  lower 
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expenditures  and  costs;  by  state  law,  De- 
partment could  grant  only  one  of  compet- 
ing applications  in  county,  and  State 
Health  Officer  conducted  comparative 
analysis  of  both  applications  and  deter- 
mined successful  application  to  be  supe- 
rior. Cain  V.  Mississippi  State  Dep't  of 
Health,  666  So.  2d  506  (Miss.  1995). 

Mississippi  State  Department  of  Health 
has  authority  to  develop  and  establish 
criteria  for  granting  certificates  of  need 
for  construction  of  nursing  homes  and  to 
objectively  review  information  submitted 
in  applications.  Cain  v.  Mississippi  State 
Dep't  of  Health,  666  So.  2d  506  (Miss. 
1995). 

Read  together,  §§  41-7-187  and  41-7- 
189(2)  authorize  the  Department  of 
Health  both  to  establish  criteria  for  cer- 


tificates of  need  and  to  review  objectively 
information  tendered  in  applications.  The 
Department's  power  is  limited  only  in  that 
its  action  may  not  be  arbitrary  and  capri- 
cious. Mississippi  State  Dept.  of  Health  v. 
Southwest  Miss.  Regional  Medical  Ctr., 
580  So.  2d  1238  (Miss.  1991). 

The  State  Health  Officer  did  not  act 
arbitrarily  and  capriciously  when  he  de- 
nied an  applicant's  request  for  a  certificate 
of  need  to  offer  cardiac  catheterization 
services  merely  because  he  measured  the 
population  criteria  using  patient  origin 
reports;  while  this  method  of  population 
analysis  may  be  imperfect,  it  does  not 
approach  an  arbitrary  or  capricious  ac- 
tion. Mississippi  State  Dept.  of  Health  v. 
Southwest  Miss.  Regional  Medical  Ctr., 
580  So.  2d  1238  (Miss.  1991). 


§  4 1-7- 190,    Certificate  of  need  program;  limitations  on  own- 
ership of  beds. 

No  corporation,  foreign  or  domestic,  partnership,  individual(s)  or  associa- 
tion of  such  entities  or  of  persons  whatsoever,  or  any  combination  thereof,  shall 
own,  possess  or  exercise  control  over,  in  any  manner,  more  than  twenty  percent 
(20%)  of  the  beds  in  health-care  facilities  defined  in  Section  41-7-173(h)(iv)  and 
(vi)  in  the  defined  health  service  area  of  the  State  of  Mississippi. 

Health-care  facilities  owned,  operated  or  under  control  of  the  United 
States  government,  the  state  government  or  political  subdivision  of  either  are 
excluded  from  the  limitation  of  this  section. 

SOURCES:  Laws,  1984,  ch.  492,  §  1;  Laws,  1985,  ch.  534,  §  7,  eff  from  and  after 
July  1,  1985. 

Editor's  Note  —  Laws  of  1986,  ch.  437,  §§  1,  2,  eff  from  and  after  July  1,  1986, 
provide  as  follows: 

"SECTION  1.  This  act  shall  be  known  and  may  be  cited  as  the  Mississippi  Health 
Services  Reorganization  Act  of  1986. 

"SECTION  2.  All  records,  property  and  unexpended  balances  of  appropriations, 
allocations  or  other  funds  of  any  agency  abolished  or  affected  by  this  act  shall  be 
transferred  to  the  appropriate  agency  according  to  the  merger  of  their  functions  under 
this  act." 

For  a  list  of  Code  sections  affected  by  Laws  of  1986,  Chapter  437,  see  the  Statutory 
Tables  Volume  (2002),  Table  B. 

Laws  of  1986,  ch.  437,  §  51,  eff  from  and  after  July  1,  1986,  amended  Laws  of  1985, 
ch.  534,  §  15,  by  deleting  the  provision  which  would  have  repealed  this  section  as  of 
July  1,  1986. 
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§  41-7-191.    Certificate  of  need;  activities  for  which  certificate 
is  required. 

(1)  No  person  shall  engage  in  any  of  the  following  activities  without 
obtaining  the  required  certificate  of  need: 

(a)  The  construction,  development  or  other  establishment  of  a  new 
health  care  facility,  which  establishment  shall  include  the  reopening  of  a 
health  care  facility  that  has  ceased  to  operate  for  a  period  of  sixty  (60) 
months  or  more; 

(b)  The  relocation  of  a  health  care  facility  or  portion  thereof,  or  major 
medical  equipment,  unless  such  relocation  of  a  health  care  facility  or  portion 
thereof,  or  major  medical  equipment,  which  does  not  involve  a  capital 
expenditure  by  or  on  behalf  of  a  health  care  facility,  is  within  five  thousand 
two  hundred  eighty  (5,280)  feet  from  the  main  entrance  of  the  health  care 
facility; 

(c)  Any  change  in  the  existing  bed  complement  of  any  health  care 
facility  through  the  addition  or  conversion  of  any  beds  or  the  alteration, 
modernizing  or  refurbishing  of  any  unit  or  department  in  which  the  beds 
may  be  located;  however,  if  a  health  care  facility  has  voluntarily  delicensed 
some  of  its  existing  bed  complement,  it  may  later  relicense  some  or  all  of  its 
delicensed  beds  without  the  necessity  of  having  to  acquire  a  certificate  of 
need.  The  State  Department  of  Health  shall  maintain  a  record  of  the 
delicensing  health  care  facility  and  its  voluntarily  delicensed  beds  and 
continue  counting  those  beds  as  part  of  the  state's  total  bed  count  for  health 
care  planning  purposes.  If  a  health  care  facility  that  has  voluntarily 
delicensed  some  of  its  beds  later  desires  to  relicense  some  or  all  of  its 
voluntarily  delicensed  beds,  it  shall  notify  the  State  Department  of  Health  of 
its  intent  to  increase  the  number  of  its  licensed  beds.  The  State  Department 
of  Health  shall  survey  the  health  care  facility  within  thirty  (30)  days  of  that 
notice  and,  if  appropriate,  issue  the  health  care  facility  a  new  license 
reflecting  the  new  contingent  of  beds.  However,  in  no  event  may  a  health 
care  facility  that  has  voluntarily  delicensed  some  of  its  beds  be  reissued  a 
license  to  operate  beds  in  excess  of  its  bed  count  before  the  voluntary 
delicensure  of  some  of  its  beds  without  seeking  certificate  of  need  approval; 

(d)  Offering  of  the  following  health  services  if  those  services  have  not 
been  provided  on  a  regular  basis  by  the  proposed  provider  of  such  services 
within  the  period  of  twelve  (12)  months  prior  to  the  time  such  services  would 
be  offered: 

(i)  Open-heart  surgery  services; 

(ii)  Cardiac  catheterization  services; 

(iii)  Comprehensive  inpatient  rehabilitation  services; 

(iv)  Licensed  psychiatric  services; 

(v)  Licensed  chemical  dependency  services; 

(vi)  Radiation  therapy  services; 

(vii)  Diagnostic  imaging  services  of  an  invasive  nature,  i.e.  invasive 
digital  angiography; 
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(viii)  Nursing  home  care  as  defined  in  subparagraphs  (iv),  (vi)  and 
(viii)  of  Section  41-7-173(h); 

(ix)  Home  health  services; 

(x)  Swing-bed  services; 

(xi)  Ambulatory  surgical  services; 

(xii)  Magnetic  resonance  imaging  services; 

(xiii)  [Deleted] 

(xiv)  Long-term  care  hospital  services; 

(xv)  Positron  emission  tomography  (PET)  services; 

(e)  The  relocation  of  one  or  more  health  services  from  one  physical 
facility  or  site  to  another  physical  facility  or  site,  unless  such  relocation, 
which  does  not  involve  a  capital  expenditure  by  or  on  behalf  of  a  health  care 
facility,  (i)  is  to  a  physical  facility  or  site  within  five  thousand  two  hundred 
eighty  (5,280)  feet  from  the  main  entrance  of  the  health  care  facility  where 
the  health  care  service  is  located,  or  (ii)  is  the  result  of  an  order  of  a  court  of 
appropriate  jurisdiction  or  a  result  of  pending  litigation  in  such  court,  or  by 
order  of  the  State  Department  of  Health,  or  by  order  of  any  other  agency  or 
legal  entity  of  the  state,  the  federal  government,  or  any  political  subdivision 
of  either,  whose  order  is  also  approved  by  the  State  Department  of  Health; 

(f)  The  acquisition  or  otherwise  control  of  any  major  medical  equipment 
for  the  provision  of  medical  services;  provided,  however,  (i)  the  acquisition  of 
any  major  medical  equipment  used  only  for  research  purposes,  and  (ii)  the 
acquisition  of  major  medical  equipment  to  replace  medical  equipment  for 
which  a  facility  is  already  providing  medical  services  and  for  which  the  State 
Department  of  Health  has  been  notified  before  the  date  of  such  acquisition 
shall  be  exempt  from  this  paragraph;  an  acquisition  for  less  than  fair  market 
value  must  be  reviewed,  if  the  acquisition  at  fair  market  value  would  be 
subject  to  review; 

(g)  Changes  of  ownership  of  existing  health  care  facilities  in  which  a 
notice  of  intent  is  not  filed  with  the  State  Department  of  Health  at  least 
thirty  (30)  days  prior  to  the  date  such  change  of  ownership  occurs,  or  a 
change  in  services  or  bed  capacity  as  prescribed  in  paragraph  (c)  or  (d)  of  this 
subsection  as  a  result  of  the  change  of  ownership;  an  acquisition  for  less  than 
fair  market  value  must  be  reviewed,  if  the  acquisition  at  fair  market  value 
would  be  subject  to  review; 

(h)  The  change  of  ownership  of  any  health  care  facility  defined  in 
subparagraphs  (iv),  (vi)  and  (viii)  of  Section  41-7-173(h),  in  which  a  notice  of 
intent  as  described  in  paragraph  (g)  has  not  been  filed  and  if  the  Executive 
Director,  Division  of  Medicaid,  Office  of  the  Governor,  has  not  certified  in 
writing  that  there  will  be  no  increase  in  allowable  costs  to  Medicaid  from 
revaluation  of  the  assets  or  from  increased  interest  and  depreciation  as  a 
result  of  the  proposed  change  of  ownership; 

(i)  Any  activity  described  in  paragraphs  (a)  through  (h)  if  undertaken 
by  any  person  if  that  same  activity  would  require  certificate  of  need  approval 
if  undertaken  by  a  health  care  facility; 

(j)  Any  capital  expenditure  or  deferred  capital  expenditure  by  or  on 
behalf  of  a  health  care  facility  not  covered  by  paragraphs  (a)  through  (h); 
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(k)  The  contracting  of  a  health  care  facihty  as  defined  in  subparagraphs 
(i)  through  (viii)  of  Section  41-7-173(h)  to  estabhsh  a  home  office,  subunit,  or 
branch  office  in  the  space  operated  as  a  health  care  facility  through  a  formal 
arrangement  with  an  existing  health  care  facility  as  defined  in  subpara- 
graph (ix)  of  Section  41-7-173(h); 

(I)  The  replacement  or  relocation  of  a  health  care  facility  designated  as 
a  critical  access  hospital  shall  be  exempt  from  subsection  (1)  of  this  section 
so  long  as  the  critical  access  hospital  complies  with  all  applicable  federal  law 
and  regulations  regarding  such  replacement  or  relocation; 

(m)  Reopening  a  health  care  facility  that  has  ceased  to  operate  for  a 
period  of  sixty  (60)  months  or  more,  which  reopening  requires  a  certificate  of 
need  for  the  establishment  of  a  new  health  care  facility. 

(2)  The  State  Department  of  Health  shall  not  grant  approval  for  or  issue 
a  certificate  of  need  to  any  person  proposing  the  new  construction  of,  addition 
to,  or  expansion  of  any  health  care  facility  defined  in  subparagraphs  (iv) 
(skilled  nursing  facility)  and  (vi)  (intermediate  care  facility)  of  Section  41-7- 
173(h)  or  the  conversion  of  vacant  hospital  beds  to  provide  skilled  or  interme- 
diate nursing  home  care,  except  as  hereinafter  authorized: 

(a)  The  department  may  issue  a  certificate  of  need  to  any  person 
proposing  the  new  construction  of  any  health  care  facility  defined  in 
subparagraphs  (iv)  and  (vi)  of  Section  4 1-7- 173(h)  as  part  of  a  life  care 
retirement  facility,  in  any  county  bordering  on  the  Gulf  of  Mexico  in  which  is 
located  a  National  Aeronautics  and  Space  Administration  facility,  not  to 
exceed  forty  (40)  beds.  From  and  after  July  1,  1999,  there  shall  be  no 
prohibition  or  restrictions  on  participation  in  the  Medicaid  program  (Section 
43-13-101  et  seq.)  for  the  beds  in  the  health  care  facility  that  were  authorized 
under  this  paragraph  (a). 

(b)  The  department  may  issue  certificates  of  need  in  Harrison  County  to 
provide  skilled  nursing  home  care  for  Alzheimer's  disease  patients  and  other 
patients,  not  to  exceed  one  hundred  fifty  (150)  beds.  From  and  after  July  1, 
1999,  there  shall  be  no  prohibition  or  restrictions  on  participation  in  the 
Medicaid  program  (Section  43-13-101  et  seq.)  for  the  beds  in  the  nursing 
facilities  that  were  authorized  under  this  paragraph  (b). 

(c)  The  department  may  issue  a  certificate  of  need  for  the  addition  to  or 
expansion  of  any  skilled  nursing  facility  that  is  part  of  an  existing  continuing 
care  retirement  community  located  in  Madison  County,  provided  that  the 
recipient  of  the  certificate  of  need  agrees  in  writing  that  the  skilled  nursing 
facility  will  not  at  any  time  participate  in  the  Medicaid  program  (Section 
43-13-101  et  seq.)  or  admit  or  keep  any  patients  in  the  skilled  nursing  facility 
who  are  participating  in  the  Medicaid  program.  This  written  agreement  by 
the  recipient  of  the  certificate  of  need  shall  be  fully  binding  on  any 
subsequent  owner  of  the  skilled  nursing  facility,  if  the  ownership  of  the 
facility  is  transferred  at  any  time  after  the  issuance  of  the  certificate  of  need. 
Agreement  that  the  skilled  nursing  facility  will  not  participate  in  the 
Medicaid  program  shall  be  a  condition  of  the  issuance  of  a  certificate  of  need 
to  any  person  under  this  paragraph  (c),  and  if  such  skilled  nursing  facility  at 
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any  time  after  the  issuance  of  the  certificate  of  need,  regardless  of  the 
ownership  of  the  faciUty,  participates  in  the  Medicaid  program  or  admits  or 
keeps  any  patients  in  the  facihty  who  are  participating  in  the  Medicaid 
program,  the  State  Department  of  Health  shall  revoke  the  certificate  of  need, 
if  it  is  still  outstanding,  and  shall  deny  or  revoke  the  license  of  the  skilled 
nursing  facility,  at  the  time  that  the  department  determines,  after  a  hearing 
complying  with  due  process,  that  the  facility  has  failed  to  comply  with  any  of 
the  conditions  upon  which  the  certificate  of  need  was  issued,  as  provided  in 
this  paragraph  and  in  the  written  agreement  by  the  recipient  of  the 
certificate  of  need.  The  total  number  of  beds  that  may  be  authorized  under 
the  authority  of  this  paragraph  (c)  shall  not  exceed  sixty  (60)  beds. 

(d)  The  State  Department  of  Health  may  issue  a  certificate  of  need  to 
any  hospital  located  in  DeSoto  County  for  the  new  construction  of  a  skilled 
nursing  facility,  not  to  exceed  one  hundred  twenty  (120)  beds,  in  DeSoto 
County.  From  and  after  July  1,  1999,  there  shall  be  no  prohibition  or 
restrictions  on  participation  in  the  Medicaid  program  (Section  43-13-101  et 
seq.)  for  the  beds  in  the  nursing  facility  that  were  authorized  under  this 
paragraph  (d). 

(e)  The  State  Department  of  Health  may  issue  a  certificate  of  need  for 
the  construction  of  a  nursing  facility  or  the  conversion  of  beds  to  nursing 
facility  beds  at  a  personal  care  facility  for  the  elderly  in  Lowndes  County 
that  is  owned  and  operated  by  a  Mississippi  nonprofit  corporation,  not  to 
exceed  sixty  (60)  beds.  From  and  after  July  1,  1999,  there  shall  be  no 
prohibition  or  restrictions  on  participation  in  the  Medicaid  program  (Section 
43-13-101  et  seq.)  for  the  beds  in  the  nursing  facility  that  were  authorized 
under  this  paragraph  (e). 

if)  The  State  Department  of  Health  may  issue  a  certificate  of  need  for 
conversion  of  a  county  hospital  facility  in  Itawamba  County  to  a  nursing 
facility,  not  to  exceed  sixty  (60)  beds,  including  any  necessary  construction, 
renovation  or  expansion.  From  and  after  July  1,  1999,  there  shall  be  no 
prohibition  or  restrictions  on  participation  in  the  Medicaid  program  (Section 
43-13-101  et  seq.)  for  the  beds  in  the  nursing  facility  that  were  authorized 
under  this  paragraph  (f). 

(g)  The  State  Department  of  Health  may  issue  a  certificate  of  need  for 
the  construction  or  expansion  of  nursing  facility  beds  or  the  conversion  of 
other  beds  to  nursing  facility  beds  in  either  Hinds,  Madison  or  Rankin 
County,  not  to  exceed  sixty  (60)  beds.  From  and  after  July  1, 1999,  there  shall 
be  no  prohibition  or  restrictions  on  participation  in  the  Medicaid  program 
(Section  43-13-101  et  seq.)  for  the  beds  in  the  nursing  facility  that  were 
authorized  under  this  paragraph  (g). 

(h)  The  State  Department  of  Health  may  issue  a  certificate  of  need  for 
the  construction  or  expansion  of  nursing  facility  beds  or  the  conversion  of 
other  beds  to  nursing  facility  beds  in  either  Hancock,  Harrison  or  Jackson 
County,  not  to  exceed  sixty  (60)  beds.  From  and  after  July  1, 1999,  there  shall 
be  no  prohibition  or  restrictions  on  participation  in  the  Medicaid  program 
(Section  43-13-101  et  seq.)  for  the  beds  in  the  facility  that  were  authorized 
under  this  paragraph  (h). 
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(i)  The  department  may  issue  a  certificate  of  need  for  the  new  construc- 
tion of  a  skilled  nursing  facility  in  Leake  County,  provided  that  the  recipient 
of  the  certificate  of  need  agrees  in  writing  that  the  skilled  nursing  facility 
will  not  at  any  time  participate  in  the  Medicaid  program  (Section  43-13-101 
et  seq.)  or  admit  or  keep  any  patients  in  the  skilled  nursing  facility  who  are 
participating  in  the  Medicaid  program.  This  written  agreement  by  the 
recipient  of  the  certificate  of  need  shall  be  fully  binding  on  any  subsequent 
owner  of  the  skilled  nursing  facility,  if  the  ownership  of  the  facility  is 
transferred  at  any  time  after  the  issuance  of  the  certificate  of  need. 
Agreement  that  the  skilled  nursing  facility  will  not  participate  in  the 
Medicaid  program  shall  be  a  condition  of  the  issuance  of  a  certificate  of  need 
to  any  person  under  this  paragraph  (i),  and  if  such  skilled  nursing  facility  at 
any  time  after  the  issuance  of  the  certificate  of  need,  regardless  of  the 
ownership  of  the  facility,  participates  in  the  Medicaid  program  or  admits  or 
keeps  any  patients  in  the  facility  who  are  participating  in  the  Medicaid 
program,  the  State  Department  of  Health  shall  revoke  the  certificate  of  need, 
if  it  is  still  outstanding,  and  shall  deny  or  revoke  the  license  of  the  skilled 
nursing  facility,  at  the  time  that  the  department  determines,  after  a  hearing 
complying  with  due  process,  that  the  facility  has  failed  to  comply  with  any  of 
the  conditions  upon  which  the  certificate  of  need  was  issued,  as  provided  in 
this  paragraph  and  in  the  written  agreement  by  the  recipient  of  the 
certificate  of  need.  The  provision  of  Section  41-7-193(1)  regarding  substan- 
tial compliance  of  the  projection  of  need  as  reported  in  the  current  State 
Health  Plan  is  waived  for  the  purposes  of  this  paragraph.  The  total  number 
of  nursing  facility  beds  that  may  be  authorized  by  any  certificate  of  need 
issued  under  this  paragraph  (i)  shall  not  exceed  sixty  (60)  beds.  If  the  skilled 
nursing  facility  authorized  by  the  certificate  of  need  issued  under  this 
paragraph  is  not  constructed  and  fully  operational  within  eighteen  (18) 
months  after  July  1,  1994,  the  State  Department  of  Health,  after  a  hearing 
complying  with  due  process,  shall  revoke  the  certificate  of  need,  if  it  is  still 
outstanding,  and  shall  not  issue  a  license  for  the  skilled  nursing  facility  at 
any  time  after  the  expiration  of  the  eighteen-month  period. 

(j)  The  department  may  issue  certificates  of  need  to  allow  any  existing 
freestanding  long-term  care  facility  in  Tishomingo  County  and  Hancock 
County  that  on  July  1,  1995,  is  licensed  with  fewer  than  sixty  (60)  beds.  For 
the  purposes  of  this  paragraph  (j),  the  provisions  of  Section  41-7-193(1) 
requiring  substantial  compliance  with  the  projection  of  need  as  reported  in 
the  current  State  Health  Plan  are  waived.  From  and  after  July  1, 1999,  there 
shall  be  no  prohibition  or  restrictions  on  participation  in  the  Medicaid 
program  (Section  43-13-101  et  seq.)  for  the  beds  in  the  long-term  care 
facilities  that  were  authorized  under  this  paragraph  (j). 

(k)  The  department  may  issue  a  certificate  of  need  for  the  construction 
of  a  nursing  facility  at  a  continuing  care  retirement  community  in  Lowndes 
County.  The  total  number  of  beds  that  may  be  authorized  under  the 
authority  of  this  paragraph  (k)  shall  not  exceed  sixty  (60)  beds.  From  and 
after  July  1,  2001,  the  prohibition  on  the  facility  participating  in  the 
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Medicaid  program  (Section  43-13-101  et  seq.)  that  was  a  condition  of 
issuance  of  the  certificate  of  need  under  this  paragraph  (k)  shall  be  revised 
as  follows:  The  nursing  facility  may  participate  in  the  Medicaid  program 
from  and  after  July  1,  2001,  if  the  owner  of  the  facility  on  July  1,  2001,  agrees 
in  writing  that  no  more  than  thirty  (30)  of  the  beds  at  the  facility  will  be 
certified  for  participation  in  the  Medicaid  program,  and  that  no  claim  will  be 
submitted  for  Medicaid  reimbursement  for  more  than  thirty  (30)  patients  in 
the  facility  in  any  month  or  for  any  patient  in  the  facility  who  is  in  a  bed  that 
is  not  Medicaid-certified.  This  written  agreement  by  the  owner  of  the  facility 
shall  be  a  condition  of  licensure  of  the  facility,  and  the  agreement  shall  be 
fully  binding  on  any  subsequent  owner  of  the  facility  if  the  ownership  of  the 
facility  is  transferred  at  any  time  after  July  1,  2001.  After  this  written 
agreement  is  executed,  the  Division  of  Medicaid  and  the  State  Department 
of  Health  shall  not  certify  more  than  thirty  (30)  of  the  beds  in  the  facility  for 
participation  in  the  Medicaid  program.  If  the  facility  violates  the  terms  of 
the  written  agreement  by  admitting  or  keeping  in  the  facility  on  a  regular  or 
continuing  basis  more  than  thirty  (30)  patients  who  are  participating  in  the 
Medicaid  program,  the  State  Department  of  Health  shall  revoke  the  license 
of  the  facility,  at  the  time  that  the  department  determines,  after  a  hearing 
compl3dng  with  due  process,  that  the  facility  has  violated  the  written 
agreement. 

(Z)  Provided  that  funds  are  specifically  appropriated  therefor  by  the 
Legislature,  the  department  may  issue  a  certificate  of  need  to  a  rehabilita- 
tion hospital  in  Hinds  County  for  the  construction  of  a  sixty-bed  long-term 
care  nursing  facility  dedicated  to  the  care  and  treatment  of  persons  with 
severe  disabilities  including  persons  with  spinal  cord  and  closed-head 
injuries  and  ventilator  dependent  patients.  The  provisions  of  Section  41-7- 
193(1)  regarding  substantial  compliance  with  projection  of  need  as  reported 
in  the  current  State  Health  Plan  are  hereby  waived  for  the  purpose  of  this 
paragraph. 

(m)  The  State  Department  of  Health  may  issue  a  certificate  of  need  to 
a  county-owned  hospital  in  the  Second  Judicial  District  of  Panola  County  for 
the  conversion  of  not  more  than  seventy- two  (72)  hospital  beds  to  nursing 
facility  beds,  provided  that  the  recipient  of  the  certificate  of  need  agrees  in 
writing  that  none  of  the  beds  at  the  nursing  facility  will  be  certified  for 
participation  in  the  Medicaid  program  (Section  43-13-101  et  seq.),  and  that 
no  claim  will  be  submitted  for  Medicaid  reimbursement  in  the  nursing 
facility  in  any  day  or  for  any  patient  in  the  nursing  facility.  This  written 
agreement  by  the  recipient  of  the  certificate  of  need  shall  be  a  condition  of 
the  issuance  of  the  certificate  of  need  under  this  paragraph,  and  the 
agreement  shall  be  fully  binding  on  any  subsequent  owner  of  the  nursing 
facility  if  the  ownership  of  the  nursing  facility  is  transferred  at  any  time 
after  the  issuance  of  the  certificate  of  need.  After  this  written  agreement  is 
executed,  the  Division  of  Medicaid  and  the  State  Department  of  Health  shall 
not  certify  any  of  the  beds  in  the  nursing  facility  for  participation  in  the 
Medicaid  program.  If  the  nursing  facility  violates  the  terms  of  the  written 
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agreement  by  admitting  or  keeping  in  the  nursing  facility  on  a  regular  or 
continuing  basis  any  patients  who  are  participating  in  the  Medicaid  pro- 
gram, the  State  Department  of  Health  shall  revoke  the  license  of  the  nursing 
facility,  at  the  time  that  the  department  determines,  after  a  hearing 
compl3dng  with  due  process,  that  the  nursing  facility  has  violated  the 
condition  upon  which  the  certificate  of  need  was  issued,  as  provided  in  this 
paragraph  and  in  the  written  agreement.  If  the  certificate  of  need  authorized 
under  this  paragraph  is  not  issued  within  twelve  (12)  months  after  July  1, 
2001,  the  department  shall  deny  the  application  for  the  certificate  of  need 
and  shall  not  issue  the  certificate  of  need  at  any  time  after  the  twelve-month 
period,  unless  the  issuance  is  contested.  If  the  certificate  of  need  is  issued 
and  substantial  construction  of  the  nursing  facility  beds  has  not  commenced 
within  eighteen  (18)  months  after  July  1,  2001,  the  State  Department  of 
Health,  after  a  hearing  complying  with  due  process,  shall  revoke  the 
certificate  of  need  if  it  is  still  outstanding,  and  the  department  shall  not  issue 
a  license  for  the  nursing  facility  at  any  time  after  the  eighteen-month  period. 
Provided,  however,  that  if  the  issuance  of  the  certificate  of  need  is  contested, 
the  department  shall  require  substantial  construction  of  the  nursing  facility 
beds  within  six  (6)  months  after  final  adjudication  on  the  issuance  of  the 
certificate  of  need. 

(n)  The  department  may  issue  a  certificate  of  need  for  the  new  construc- 
tion, addition  or  conversion  of  skilled  nursing  facility  beds  in  Madison 
County,  provided  that  the  recipient  of  the  certificate  of  need  agrees  in  writing 
that  the  skilled  nursing  facility  will  not  at  any  time  participate  in  the 
Medicaid  program  (Section  43-13-101  et  seq.)  or  admit  or  keep  any  patients 
in  the  skilled  nursing  facility  who  are  participating  in  the  Medicaid  program. 
This  written  agreement  by  the  recipient  of  the  certificate  of  need  shall  be 
fully  binding  on  any  subsequent  owner  of  the  skilled  nursing  facility,  if  the 
ownership  of  the  facility  is  transferred  at  any  time  after  the  issuance  of  the 
certificate  of  need.  Agreement  that  the  skilled  nursing  facility  will  not 
participate  in  the  Medicaid  program  shall  be  a  condition  of  the  issuance  of  a 
certificate  of  need  to  any  person  under  this  paragraph  (n),  and  if  such  skilled 
nursing  facility  at  any  time  after  the  issuance  of  the  certificate  of  need, 
regardless  of  the  ownership  of  the  facility,  participates  in  the  Medicaid 
program  or  admits  or  keeps  any  patients  in  the  facility  who  are  participating 
in  the  Medicaid  program,  the  State  Department  of  Health  shall  revoke  the 
certificate  of  need,  if  it  is  still  outstanding,  and  shall  deny  or  revoke  the 
license  of  the  skilled  nursing  facility,  at  the  time  that  the  department 
determines,  after  a  hearing  complying  with  due  process,  that  the  facility  has 
failed  to  comply  with  any  of  the  conditions  upon  which  the  certificate  of  need 
was  issued,  as  provided  in  this  paragraph  and  in  the  written  agreement  by 
the  recipient  of  the  certificate  of  need.  The  total  number  of  nursing  facility 
beds  that  may  be  authorized  by  any  certificate  of  need  issued  under  this 
paragraph  (n)  shall  not  exceed  sixty  (60)  beds.  If  the  certificate  of  need 
authorized  under  this  paragraph  is  not  issued  within  twelve  (12)  months 
after  July  1,  1998,  the  department  shall  deny  the  application  for  the 
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certificate  of  need  and  shall  not  issue  the  certificate  of  need  at  any  time  after 
the  twelve-month  period,  unless  the  issuance  is  contested.  If  the  certificate 
of  need  is  issued  and  substantial  construction  of  the  nursing  facility  beds  has 
not  commenced  within  eighteen  (18)  months  after  July  1,  1998,  the  State 
Department  of  Health,  after  a  hearing  compljdng  with  due  process,  shall 
revoke  the  certificate  of  need  if  it  is  still  outstanding,  and  the  department 
shall  not  issue  a  license  for  the  nursing  facility  at  any  time  after  the 
eighteen-month  period.  Provided,  however,  that  if  the  issuance  of  the 
certificate  of  need  is  contested,  the  department  shall  require  substantial 
construction  of  the  nursing  facility  beds  within  six  (6)  months  after  final 
adjudication  on  the  issuance  of  the  certificate  of  need. 

(o)  The  department  may  issue  a  certificate  of  need  for  the  new  construc- 
tion, addition  or  conversion  of  skilled  nursing  facility  beds  in  Leake  County, 
provided  that  the  recipient  of  the  certificate  of  need  agrees  in  writing  that 
the  skilled  nursing  facility  will  not  at  any  time  participate  in  the  Medicaid 
program  (Section  43-13-101  et  seq.)  or  admit  or  keep  any  patients  in  the 
skilled  nursing  facility  who  are  participating  in  the  Medicaid  program.  This 
written  agreement  by  the  recipient  of  the  certificate  of  need  shall  be  fully 
binding  on  any  subsequent  owner  of  the  skilled  nursing  facility,  if  the 
ownership  of  the  facility  is  transferred  at  any  time  after  the  issuance  of  the 
certificate  of  need.  Agreement  that  the  skilled  nursing  facility  will  not 
participate  in  the  Medicaid  program  shall  be  a  condition  of  the  issuance  of  a 
certificate  of  need  to  any  person  under  this  paragraph  (o),  and  if  such  skilled 
nursing  facility  at  any  time  after  the  issuance  of  the  certificate  of  need, 
regardless  of  the  ownership  of  the  facility,  participates  in  the  Medicaid 
program  or  admits  or  keeps  any  patients  in  the  facility  who  are  participating 
in  the  Medicaid  program,  the  State  Department  of  Health  shall  revoke  the 
certificate  of  need,  if  it  is  still  outstanding,  and  shall  deny  or  revoke  the 
license  of  the  skilled  nursing  facility,  at  the  time  that  the  department 
determines,  after  a  hearing  complying  with  due  process,  that  the  facility  has 
failed  to  comply  with  any  of  the  conditions  upon  which  the  certificate  of  need 
was  issued,  as  provided  in  this  paragraph  and  in  the  written  agreement  by 
the  recipient  of  the  certificate  of  need.  The  total  number  of  nursing  facility 
beds  that  may  be  authorized  by  any  certificate  of  need  issued  under  this 
paragraph  (o)  shall  not  exceed  sixty  (60)  beds.  If  the  certificate  of  need 
authorized  under  this  paragraph  is  not  issued  within  twelve  (12)  months 
after  July  1,  2001,  the  department  shall  deny  the  application  for  the 
certificate  of  need  and  shall  not  issue  the  certificate  of  need  at  any  time  after 
the  twelve-month  period,  unless  the  issuance  is  contested.  If  the  certificate 
of  need  is  issued  and  substantial  construction  of  the  nursing  facility  beds  has 
not  commenced  within  eighteen  (18)  months  after  July  1,  2001,  the  State 
Department  of  Health,  after  a  hearing  complying  with  due  process,  shall 
revoke  the  certificate  of  need  if  it  is  still  outstanding,  and  the  department 
shall  not  issue  a  license  for  the  nursing  facility  at  any  time  after  the 
eighteen-month  period.  Provided,  however,  that  if  the  issuance  of  the 
certificate  of  need  is  contested,  the  department  shall  require  substantial 
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construction  of  the  nursing  facility  beds  within  six  (6)  months  after  final 
adjudication  on  the  issuance  of  the  certificate  of  need. 

(p)  The  department  may  issue  a  certificate  of  need  for  the  construction 
of  a  municipally  owned  nursing  facility  within  the  Town  of  Belmont  in 
Tishomingo  County,  not  to  exceed  sixty  (60)  beds,  provided  that  the  recipient 
of  the  certificate  of  need  agrees  in  writing  that  the  skilled  nursing  facility 
will  not  at  any  time  participate  in  the  Medicaid  program  (Section  43-13-101 
et  seq.)  or  admit  or  keep  any  patients  in  the  skilled  nursing  facility  who  are 
participating  in  the  Medicaid  program.  This  written  agreement  by  the 
recipient  of  the  certificate  of  need  shall  be  fully  binding  on  any  subsequent 
owner  of  the  skilled  nursing  facility,  if  the  ownership  of  the  facility  is 
transferred  at  any  time  after  the  issuance  of  the  certificate  of  need. 
Agreement  that  the  skilled  nursing  facility  will  not  participate  in  the 
Medicaid  program  shall  be  a  condition  of  the  issuance  of  a  certificate  of  need 
to  any  person  under  this  paragraph  (p),  and  if  such  skilled  nursing  facility  at 
any  time  after  the  issuance  of  the  certificate  of  need,  regardless  of  the 
ownership  of  the  facility,  participates  in  the  Medicaid  program  or  admits  or 
keeps  any  patients  in  the  facility  who  are  participating  in  the  Medicaid 
program,  the  State  Department  of  Health  shall  revoke  the  certificate  of  need, 
if  it  is  still  outstanding,  and  shall  deny  or  revoke  the  license  of  the  skilled 
nursing  facility,  at  the  time  that  the  department  determines,  after  a  hearing 
complying  with  due  process,  that  the  facility  has  failed  to  comply  with  any  of 
the  conditions  upon  which  the  certificate  of  need  was  issued,  as  provided  in 
this  paragraph  and  in  the  written  agreement  by  the  recipient  of  the 
certificate  of  need.  The  provision  of  Section  41-7-193(1)  regarding  substan- 
tial compliance  of  the  projection  of  need  as  reported  in  the  current  State 
Health  Plan  is  waived  for  the  purposes  of  this  paragraph.  If  the  certificate  of 
need  authorized  under  this  paragraph  is  not  issued  within  twelve  (12) 
months  after  July  1,  1998,  the  department  shall  deny  the  application  for  the 
certificate  of  need  and  shall  not  issue  the  certificate  of  need  at  any  time  after 
the  twelve-month  period,  unless  the  issuance  is  contested.  If  the  certificate 
of  need  is  issued  and  substantial  construction  of  the  nursing  facility  beds  has 
not  commenced  within  eighteen  (18)  months  after  July  1,  1998,  the  State 
Department  of  Health,  after  a  hearing  complying  with  due  process,  shall 
revoke  the  certificate  of  need  if  it  is  still  outstanding,  and  the  department 
shall  not  issue  a  license  for  the  nursing  facility  at  any  time  after  the 
eighteen-month  period.  Provided,  however,  that  if  the  issuance  of  the 
certificate  of  need  is  contested,  the  department  shall  require  substantial 
construction  of  the  nursing  facility  beds  within  six  (6)  months  after  final 
adjudication  on  the  issuance  of  the  certificate  of  need. 

(q)(i)  Beginning  on  July  1,  1999,  the  State  Department  of  Health  shall 
issue  certificates  of  need  during  each  of  the  next  four  (4)  fiscal  years  for  the 
construction  or  expansion  of  nursing  facility  beds  or  the  conversion  of 
other  beds  to  nursing  facility  beds  in  each  county  in  the  state  having  a 
need  for  fifty  (50)  or  more  additional  nursing  facility  beds,  as  shown  in  the 
fiscal  year  1999  State  Health  Plan,  in  the  manner  provided  in  this 
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paragraph  (q).  The  total  number  of  nursing  facihty  beds  that  may  be 
authorized  by  any  certificate  of  need  authorized  under  this  paragraph  (q) 
shall  not  exceed  sixty  (60)  beds. 

(ii)  Subject  to  the  provisions  of  subparagraph  (v),  during  each  of  the 
next  four  (4)  fiscal  years,  the  department  shall  issue  six  (6)  certificates  of 
need  for  new  nursing  facility  beds,  as  follows:  During  fiscal  years  2000, 
2001  and  2002,  one  (1)  certificate  of  need  shall  be  issued  for  new  nursing 
facility  beds  in  the  county  in  each  of  the  four  (4)  Long-Term  Care  Planning 
Districts  designated  in  the  fiscal  year  1999  State  Health  Plan  that  has  the 
highest  need  in  the  district  for  those  beds;  and  two  (2)  certificates  of  need 
shall  be  issued  for  new  nursing  facility  beds  in  the  two  (2)  counties  from 
the  state  at  large  that  have  the  highest  need  in  the  state  for  those  beds, 
when  considering  the  need  on  a  statewide  basis  and  without  regard  to  the 
Long-Term  Care  Planning  Districts  in  which  the  counties  are  located. 
During  fiscal  year  2003,  one  (1)  certificate  of  need  shall  be  issued  for  new 
nursing  facility  beds  in  any  county  having  a  need  for  fifty  (50)  or  more 
additional  nursing  facility  beds,  as  shown  in  the  fiscal  year  1999  State 
Health  Plan,  that  has  not  received  a  certificate  of  need  under  this 
paragraph  (q)  during  the  three  (3)  previous  fiscal  years.  During  fiscal  year 
2000,  in  addition  to  the  six  (6)  certificates  of  need  authorized  in  this 
subparagraph,  the  department  also  shall  issue  a  certificate  of  need  for  new 
nursing  facility  beds  in  Amite  County  and  a  certificate  of  need  for  new 
nursing  facility  beds  in  Carroll  County. 

(iii)  Subject  to  the  provisions  of  subparagraph  (v),  the  certificate  of 
need  issued  under  subparagraph  (ii)  for  nursing  facility  beds  in  each 
Long-Term  Care  Planning  District  during  each  fiscal  year  shall  first  be 
available  for  nursing  facility  beds  in  the  county  in  the  district  having  the 
highest  need  for  those  beds,  as  shown  in  the  fiscal  year  1999  State  Health 
Plan.  If  there  are  no  applications  for  a  certificate  of  need  for  nursing 
facility  beds  in  the  county  having  the  highest  need  for  those  beds  by  the 
date  specified  by  the  department,  then  the  certificate  of  need  shall  be 
available  for  nursing  facility  beds  in  other  counties  in  the  district  in 
descending  order  of  the  need  for  those  beds,  from  the  county  with  the 
second  highest  need  to  the  county  with  the  lowest  need,  until  an  applica- 
tion is  received  for  nursing  facility  beds  in  an  eligible  county  in  the  district. 

(iv)  Subject  to  the  provisions  of  subparagraph  (v),  the  certificate  of 
need  issued  under  subparagraph  (ii)  for  nursing  facility  beds  in  the  two  (2) 
counties  from  the  state  at  large  during  each  fiscal  year  shall  first  be 
available  for  nursing  facility  beds  in  the  two  (2)  counties  that  have  the 
highest  need  in  the  state  for  those  beds,  as  shown  in  the  fiscal  year  1999 
State  Health  Plan,  when  considering  the  need  on  a  statewide  basis  and 
without  regard  to  the  Long-Term  Care  Planning  Districts  in  which  the 
counties  are  located.  If  there  are  no  applications  for  a  certificate  of  need  for 
nursing  facility  beds  in  either  of  the  two  (2)  counties  having  the  highest 
need  for  those  beds  on  a  statewide  basis  by  the  date  specified  by  the 
department,  then  the  certificate  of  need  shall  be  available  for  nursing 
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facility  beds  in  other  counties  from  the  state  at  large  in  descending  order 
of  the  need  for  those  beds  on  a  statewide  basis,  from  the  county  with  the 
second  highest  need  to  the  county  with  the  lowest  need,  until  an  applica- 
tion is  received  for  nursing  facility  beds  in  an  eligible  county  from  the  state 
at  large. 

(v)  If  a  certificate  of  need  is  authorized  to  be  issued  under  this 
paragraph  (q)  for  nursing  facility  beds  in  a  county  on  the  basis  of  the  need 
in  the  Long-Term  Care  Planning  District  during  any  fiscal  year  of  the 
four-year  period,  a  certificate  of  need  shall  not  also  be  available  under  this 
paragraph  (q)  for  additional  nursing  facility  beds  in  that  county  on  the 
basis  of  the  need  in  the  state  at  large,  and  that  county  shall  be  excluded  in 
determining  which  counties  have  the  highest  need  for  nursing  facility  beds 
in  the  state  at  large  for  that  fiscal  year.  After  a  certificate  of  need  has  been 
issued  under  this  paragraph  (q)  for  nursing  facility  beds  in  a  county  during 
any  fiscal  year  of  the  four-year  period,  a  certificate  of  need  shall  not  be 
available  again  under  this  paragraph  (q)  for  additional  nursing  facility 
beds  in  that  county  during  the  four-year  period,  and  that  county  shall  be 
excluded  in  determining  which  counties  have  the  highest  need  for  nursing 
facility  beds  in  succeeding  fiscal  years. 

(vi)  If  more  than  one  (1)  application  is  made  for  a  certificate  of  need 
for  nursing  home  facility  beds  available  under  this  paragraph  (q),  in 
Yalobusha,  Newton  or  Tallahatchie  County,  and  one  (1)  of  the  applicants  is 
a  county-owned  hospital  located  in  the  county  where  the  nursing  facility 
beds  are  available,  the  department  shall  give  priority  to  the  county-owned 
hospital  in  granting  the  certificate  of  need  if  the  following  conditions  are 
met: 

1.  The  county-owned  hospital  fully  meets  all  applicable  criteria  and 
standards  required  to  obtain  a  certificate  of  need  for  the  nursing  facility 
beds;  and 

2.  The  county-owned  hospital's  qualifications  for  the  certificate  of 
need,  as  shown  in  its  application  and  as  determined  by  the  department, 
are  at  least  equal  to  the  qualifications  of  the  other  applicants  for  the 
certificate  of  need. 

(r)(i)  Beginning  on  July  1,  1999,  the  State  Department  of  Health  shall 
issue  certificates  of  need  during  each  of  the  next  two  (2)  fiscal  years  for  the 
construction  or  expansion  of  nursing  facility  beds  or  the  conversion  of 
other  beds  to  nursing  facility  beds  in  each  of  the  four  (4)  Long-Term  Care 
Planning  Districts  designated  in  the  fiscal  year  1999  State  Health  Plan,  to 
provide  care  exclusively  to  patients  with  Alzheimer's  disease. 

(ii)  Not  more  than  twenty  (20)  beds  may  be  authorized  by  any 
certificate  of  need  issued  under  this  paragraph  (r),  and  not  more  than  a 
total  of  sixty  (60)  beds  may  be  authorized  in  any  Long-Term  Care  Planning 
District  by  all  certificates  of  need  issued  under  this  paragraph  (r). 
However,  the  total  number  of  beds  that  may  be  authorized  by  all 
certificates  of  need  issued  under  this  paragraph  (r)  during  any  fiscal  year 
shall  not  exceed  one  hundred  twenty  (120)  beds,  and  the  total  number  of 
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beds  that  may  be  authorized  in  any  Long-Term  Care  Planning  District 
during  any  fiscal  year  shall  not  exceed  forty  (40)  beds.  Of  the  certificates 
of  need  that  are  issued  for  each  Long-Term  Care  Planning  District  during 
the  next  two  (2)  fiscal  years,  at  least  one  (1)  shall  be  issued  for  beds  in  the 
northern  part  of  the  district,  at  least  one  (1)  shall  be  issued  for  beds  in  the 
central  part  of  the  district,  and  at  least  one  (1)  shall  be  issued  for  beds  in 
the  southern  part  of  the  district. 

(iii)  The  State  Department  of  Health,  in  consultation  with  the  De- 
partment of  Mental  Health  and  the  Division  of  Medicaid,  shall  develop 
and  prescribe  the  staffing  levels,  space  requirements  and  other  standards 
and  requirements  that  must  be  met  with  regard  to  the  nursing  facility 
beds  authorized  under  this  paragraph  (r)  to  provide  care  exclusively  to 
patients  with  Alzheimer's  disease. 

(s)  The  State  Department  of  Health  may  issue  a  certificate  of  need  to  a 
nonprofit  skilled  nursing  facility  using  the  Green  House  model  of  skilled 
nursing  care  and  located  in  Yazoo  City,  Yazoo  County,  Mississippi,  for  the 
construction,  expansion  or  conversion  of  not  more  than  nineteen  (19)  nursing 
facility  beds.  For  purposes  of  this  paragraph  (s),  the  provisions  of  Section 
41-7-193(1)  requiring  substantial  compliance  with  the  projection  of  need  as 
reported  in  the  current  State  Health  Plan  and  the  provisions  of  Section 
41-7-197  requiring  a  formal  certificate  of  need  hearing  process  are  waived. 
There  shall  be  no  prohibition  or  restrictions  on  participation  in  the  Medicaid 
program  for  the  person  receiving  the  certificate  of  need  authorized  under 
this  paragraph  (s). 

(t)  The  State  Department  of  Health  shall  issue  certificates  of  need  to 
the  owner  of  a  nursing  facility  in  operation  at  the  time  of  Hurricane  Katrina 
in  Hancock  County  that  was  not  operational  on  December  31,  2005,  because 
of  damage  sustained  from  Hurricane  Katrina  to  authorize  the  following:  (i) 
the  construction  of  a  new  nursing  facility  in  Harrison  County;  (ii)  the 
relocation  of  forty-nine  (49)  nursing  facility  beds  from  the  Hancock  County 
facility  to  the  new  Harrison  County  facility;  (iii)  the  establishment  of  not 
more  than  twenty  (20)  non-Medicaid  nursing  facility  beds  at  the  Hancock 
County  facility;  and  (iv)  the  establishment  of  not  more  than  twenty  (20) 
non-Medicaid  beds  at  the  new  Harrison  County  facility.  The  certificates  of 
need  that  authorize  the  non-Medicaid  nursing  facility  beds  under  subpara- 
graphs (iii)  and  (iv)  of  this  paragraph  (t)  shall  be  subject  to  the  following 
conditions:  The  owner  of  the  Hancock  County  facility  and  the  new  Harrison 
County  facility  must  agree  in  writing  that  no  more  than  fifty  (50)  of  the  beds 
at  the  Hancock  County  facility  and  no  more  than  forty-nine  (49)  of  the  beds 
at  the  Harrison  County  facility  will  be  certified  for  participation  in  the 
Medicaid  program,  and  that  no  claim  will  be  submitted  for  Medicaid 
reimbursement  for  more  than  fifty  (50)  patients  in  the  Hancock  County 
facility  in  any  month,  or  for  more  than  forty-nine  (49)  patients  in  the 
Harrison  County  facility  in  any  month,  or  for  any  patient  in  either  facility 
who  is  in  a  bed  that  is  not  Medicaid-certified.  This  written  agreement  by  the 
owner  of  the  nursing  facilities  shall  be  a  condition  of  the  issuance  of  the 
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certificates  of  need  under  this  paragraph  (t),  and  the  agreement  shall  be  fully 
binding  on  any  later  owner  or  owners  of  either  facility  if  the  ownership  of 
either  facility  is  transferred  at  any  time  after  the  certificates  of  need  are 
issued.  After  this  written  agreement  is  executed,  the  Division  of  Medicaid 
and  the  State  Department  of  Health  shall  not  certify  more  than  fifty  (50)  of 
the  beds  at  the  Hancock  County  facility  or  more  than  forty-nine  (49)  of  the 
beds  at  the  Harrison  County  facility  for  participation  in  the  Medicaid 
program.  If  the  Hancock  County  facility  violates  the  terms  of  the  written 
agreement  by  admitting  or  keeping  in  the  facility  on  a  regular  or  continuing 
basis  more  than  fifty  (50)  patients  who  are  participating  in  the  Medicaid 
program,  or  if  the  Harrison  County  facility  violates  the  terms  of  the  written 
agreement  by  admitting  or  keeping  in  the  facility  on  a  regular  or  continuing 
basis  more  than  forty-nine  (49)  patients  who  are  participating  in  the 
Medicaid  program,  the  State  Department  of  Health  shall  revoke  the  license 
of  the  facility  that  is  in  violation  of  the  agreement,  at  the  time  that  the 
department  determines,  after  a  hearing  complying  with  due  process,  that 
the  facility  has  violated  the  agreement. 

(u)  The  State  Department  of  Health  shall  issue  a  certificate  of  need  to 
a  nonprofit  venture  for  the  establishment,  construction  and  operation  of  a 
skilled  nursing  facility  of  not  more  than  sixty  (60)  beds  to  provide  skilled 
nursing  care  for  ventilator  dependent  or  otherwise  medically  dependent 
pediatric  patients  who  require  medical  and  nursing  care  or  rehabilitation 
services  to  be  located  in  a  county  in  which  an  academic  medical  center  and 
a  children's  hospital  are  located,  and  for  any  construction  and  for  the 
acquisition  of  equipment  related  to  those  beds.  The  facility  shall  be  autho- 
rized to  keep  such  ventilator  dependent  or  otherwise  medically  dependent 
pediatric  patients  beyond  age  twenty-one  (21)  in  accordance  with  regula- 
tions of  the  State  Board  of  Health.  For  purposes  of  this  paragraph  (u),  the 
provisions  of  Section  41-7-193(1)  requiring  substantial  compliance  with  the 
projection  of  need  as  reported  in  the  current  State  Health  Plan  are  waived, 
and  the  provisions  of  Section  41-7-197  requiring  a  formal  certificate  of  need 
hearing  process  are  waived.  The  beds  authorized  by  this  paragraph  shall  be 
counted  as  pediatric  skilled  nursing  facility  beds  for  health  planning 
purposes  under  Section  41-7-171  et  seq.  There  shall  be  no  prohibition  of  or 
restrictions  on  participation  in  the  Medicaid  program  for  the  person  receiv- 
ing the  certificate  of  need  authorized  by  this  paragraph. 

(3)  The  State  Department  of  Health  may  grant  approval  for  and  issue 
certificates  of  need  to  any  person  proposing  the  new  construction  of,  addition 
to,  conversion  of  beds  of  or  expansion  of  any  health  care  facility  defined  in 
subparagraph  (x)  (psychiatric  residential  treatment  facility)  of  Section  41-7- 
173(h).  The  total  number  of  beds  which  may  be  authorized  by  such  certificates 
of  need  shall  not  exceed  three  hundred  thirty-four  (334)  beds  for  the  entire 
state. 

(a)  Of  the  total  number  of  beds  authorized  under  this  subsection,  the 
department  shall  issue  a  certificate  of  need  to  a  privately  owned  psychiatric 
residential  treatment  facility  in  Simpson  County  for  the  conversion  of 
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sixteen  (16)  intermediate  care  facility  for  the  mentally  retarded  (ICF-MR) 
beds  to  psychiatric  residential  treatment  facility  beds,  provided  that  facility 
agrees  in  writing  that  the  facility  shall  give  priority  for  the  use  of  those 
sixteen  (16)  beds  to  Mississippi  residents  who  are  presently  being  treated  in 
out-of-state  facilities. 

(b)  Of  the  total  number  of  beds  authorized  under  this  subsection,  the 
department  may  issue  a  certificate  or  certificates  of  need  for  the  construction 
or  expansion  of  psychiatric  residential  treatment  facility  beds  or  the  conver- 
sion of  other  beds  to  psychiatric  residential  treatment  facility  beds  in  Warren 
County,  not  to  exceed  sixty  (60)  psychiatric  residential  treatment  facility 
beds,  provided  that  the  facility  agrees  in  writing  that  no  more  than  thirty 
(30)  of  the  beds  at  the  psychiatric  residential  treatment  facility  will  be 
certified  for  participation  in  the  Medicaid  program  (Section  43-13-101  et 
seq.)  for  the  use  of  any  patients  other  than  those  who  are  participating  only 
in  the  Medicaid  program  of  another  state,  and  that  no  claim  will  be 
submitted  to  the  Division  of  Medicaid  for  Medicaid  reimbursement  for  more 
than  thirty  (30)  patients  in  the  psychiatric  residential  treatment  facility  in 
any  day  or  for  any  patient  in  the  psychiatric  residential  treatment  facility 
who  is  in  a  bed  that  is  not  Medicaid-certified.  This  written  agreement  by  the 
recipient  of  the  certificate  of  need  shall  be  a  condition  of  the  issuance  of  the 
certificate  of  need  under  this  paragraph,  and  the  agreement  shall  be  fully 
binding  on  any  subsequent  owner  of  the  psychiatric  residential  treatment 
facility  if  the  ownership  of  the  facility  is  transferred  at  any  time  after  the 
issuance  of  the  certificate  of  need.  After  this  written  agreement  is  executed, 
the  Division  of  Medicaid  and  the  State  Department  of  Health  shall  not 
certify  more  than  thirty  (30)  of  the  beds  in  the  psychiatric  residential 
treatment  facility  for  participation  in  the  Medicaid  program  for  the  use  of 
any  patients  other  than  those  who  are  participating  only  in  the  Medicaid 
program  of  another  state.  If  the  psychiatric  residential  treatment  facility 
violates  the  terms  of  the  written  agreement  by  admitting  or  keeping  in  the 
facility  on  a  regular  or  continuing  basis  more  than  thirty  (30)  patients  who 
are  participating  in  the  Mississippi  Medicaid  program,  the  State  Depart- 
ment of  Health  shall  revoke  the  license  of  the  facility,  at  the  time  that  the 
department  determines,  after  a  hearing  complying  with  due  process,  that 
the  facility  has  violated  the  condition  upon  which  the  certificate  of  need  was 
issued,  as  provided  in  this  paragraph  and  in  the  written  agreement. 

The  State  Department  of  Health,  on  or  before  July  1,  2002,  shall 
transfer  the  certificate  of  need  authorized  under  the  authority  of  this 
paragraph  (b),  or  reissue  the  certificate  of  need  if  it  has  expired,  to  River 
Region  Health  System. 

(c)  Of  the  total  number  of  beds  authorized  under  this  subsection,  the 
department  shall  issue  a  certificate  of  need  to  a  hospital  currently  operating 
Medicaid-certified  acute  psychiatric  beds  for  adolescents  in  DeSoto  County, 
for  the  establishment  of  a  forty-bed  psychiatric  residential  treatment  facility 
in  DeSoto  County,  provided  that  the  hospital  agrees  in  writing  (i)  that  the 
hospital  shall  give  priority  for  the  use  of  those  forty  (40)  beds  to  Mississippi 
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residents  who  are  presently  being  treated  in  out-of-state  facilities,  and  (ii) 
that  no  more  than  fifteen  (15)  of  the  beds  at  the  psychiatric  residential 
treatment  facility  will  be  certified  for  participation  in  the  Medicaid  program 
(Section  43-13-101  et  seq.),  and  that  no  claim  will  be  submitted  for  Medicaid 
reimbursement  for  more  than  fifteen  (15)  patients  in  the  psychiatric  resi- 
dential treatment  facility  in  any  day  or  for  any  patient  in  the  psychiatric 
residential  treatment  facility  who  is  in  a  bed  that  is  not  Medicaid-certified. 
This  written  agreement  by  the  recipient  of  the  certificate  of  need  shall  be  a 
condition  of  the  issuance  of  the  certificate  of  need  under  this  paragraph,  and 
the  agreement  shall  be  fully  binding  on  any  subsequent  owner  of  the 
psychiatric  residential  treatment  facility  if  the  ownership  of  the  facility  is 
transferred  at  any  time  after  the  issuance  of  the  certificate  of  need.  After  this 
written  agreement  is  executed,  the  Division  of  Medicaid  and  the  State 
Department  of  Health  shall  not  certify  more  than  fifteen  (15)  of  the  beds  in 
the  psychiatric  residential  treatment  facility  for  participation  in  the  Medic- 
aid program.  If  the  psychiatric  residential  treatment  facility  violates  the 
terms  of  the  written  agreement  by  admitting  or  keeping  in  the  facility  on  a 
regular  or  continuing  basis  more  than  fifteen  (15)  patients  who  are  partici- 
pating in  the  Medicaid  program,  the  State  Department  of  Health  shall 
revoke  the  license  of  the  facility,  at  the  time  that  the  department  determines, 
after  a  hearing  complying  with  due  process,  that  the  facility  has  violated  the 
condition  upon  which  the  certificate  of  need  was  issued,  as  provided  in  this 
paragraph  and  in  the  written  agreement. 

(d)  Of  the  total  number  of  beds  authorized  under  this  subsection,  the 
department  may  issue  a  certificate  or  certificates  of  need  for  the  construction 
or  expansion  of  psychiatric  residential  treatment  facility  beds  or  the  conver- 
sion of  other  beds  to  psychiatric  treatment  facility  beds,  not  to  exceed  thirty 
(30)  psychiatric  residential  treatment  facility  beds,  in  either  Alcorn, 
Tishomingo,  Prentiss,  Lee,  Itawamba,  Monroe,  Chickasaw,  Pontotoc,  Cal- 
houn, Lafayette,  Union,  Benton  or  Tippah  County. 

(e)  Of  the  total  number  of  beds  authorized  under  this  subsection  (3)  the 
department  shall  issue  a  certificate  of  need  to  a  privately  owned,  nonprofit 
psychiatric  residential  treatment  facility  in  Hinds  County  for  an  eight-bed 
expansion  of  the  facility,  provided  that  the  facility  agrees  in  writing  that  the 
facility  shall  give  priority  for  the  use  of  those  eight  (8)  beds  to  Mississippi 
residents  who  are  presently  being  treated  in  out-of-state  facilities. 

(f)  The  department  shall  issue  a  certificate  of  need  to  a  one-hundred- 
thirty-four-bed  specialty  hospital  located  on  twenty-nine  and  forty-four 
one-hundredths  (29.44)  commercial  acres  at  5900  Highway  39  North  in 
Meridian  (Lauderdale  County),  Mississippi,  for  the  addition,  construction  or 
expansion  of  child/adolescent  psychiatric  residential  treatment  facility  beds 
in  Lauderdale  County.  As  a  condition  of  issuance  of  the  certificate  of  need 
under  this  paragraph,  the  facility  shall  give  priority  in  admissions  to  the 
child/adolescent  psychiatric  residential  treatment  facility  beds  authorized 
under  this  paragraph  to  patients  who  otherwise  would  require  out-of-state 
placement.  The  Division  of  Medicaid,  in  conjunction  with  the  Department  of 
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Human  Services,  shall  furnish  the  facility  a  list  of  all  out-of-state  patients  on 
a  quarterly  basis.  Furthermore,  notice  shall  also  be  provided  to  the  parent, 
custodial  parent  or  guardian  of  each  out-of-state  patient  notifying  them  of 
the  priority  status  granted  by  this  paragraph.  For  purposes  of  this  para- 
graph, the  provisions  of  Section  41-7-193(1)  requiring  substantial  compli- 
ance with  the  projection  of  need  as  reported  in  the  current  State  Health  Plan 
are  waived.  The  total  number  of  child/adolescent  psychiatric  residential 
treatment  facility  beds  that  may  be  authorized  under  the  authority  of  this 
paragraph  shall  be  sixty  (60)  beds.  There  shall  be  no  prohibition  or 
restrictions  on  participation  in  the  Medicaid  program  (Section  43-13-101  et 
seq.)  for  the  person  receiving  the  certificate  of  need  authorized  under  this 
paragraph  or  for  the  beds  converted  pursuant  to  the  authority  of  that 
certificate  of  need. 

(4)(a)  From  and  after  July  1,  1993,  the  department  shall  not  issue  a 
certificate  of  need  to  any  person  for  the  new  construction  of  any  hospital, 
psychiatric  hospital  or  chemical  dependency  hospital  that  will  contain  any 
child/adolescent  psychiatric  or  child/adolescent  chemical  dependency  beds, 
or  for  the  conversion  of  any  other  health  care  facility  to  a  hospital, 
psychiatric  hospital  or  chemical  dependency  hospital  that  will  contain  any 
child/adolescent  psychiatric  or  child/adolescent  chemical  dependency  beds, 
or  for  the  addition  of  any  child/adolescent  psychiatric  or  child/adolescent 
chemical  dependency  beds  in  any  hospital,  psychiatric  hospital  or  chemical 
dependency  hospital,  or  for  the  conversion  of  any  beds  of  another  category  in 
any  hospital,  psychiatric  hospital  or  chemical  dependency  hospital  to  child/ 
adolescent  psychiatric  or  child/adolescent  chemical  dependency  beds,  except 
as  hereinafter  authorized: 

(i)  The  department  may  issue  certificates  of  need  to  any  person  for 
any  purpose  described  in  this  subsection,  provided  that  the  hospital, 
psychiatric  hospital  or  chemical  dependency  hospital  does  not  participate 
in  the  Medicaid  program  (Section  43-13-101  et  seq.)  at  the  time  of  the 
application  for  the  certificate  of  need  and  the  owner  of  the  hospital, 
psychiatric  hospital  or  chemical  dependency  hospital  agrees  in  writing 
that  the  hospital,  psychiatric  hospital  or  chemical  dependency  hospital 
will  not  at  any  time  participate  in  the  Medicaid  program  or  admit  or  keep 
any  patients  who  are  participating  in  the  Medicaid  program  in  the 
hospital,  psychiatric  hospital  or  chemical  dependency  hospital.  This  writ- 
ten agreement  by  the  recipient  of  the  certificate  of  need  shall  be  fully 
binding  on  any  subsequent  owner  of  the  hospital,  psychiatric  hospital  or 
chemical  dependency  hospital,  if  the  ownership  of  the  facility  is  trans- 
ferred at  any  time  after  the  issuance  of  the  certificate  of  need.  Agreement 
that  the  hospital,  psychiatric  hospital  or  chemical  dependency  hospital 
will  not  participate  in  the  Medicaid  program  shall  be  a  condition  of  the 
issuance  of  a  certificate  of  need  to  any  person  under  this  subparagraph  (i), 
and  if  such  hospital,  psychiatric  hospital  or  chemical  dependency  hospital 
at  any  time  after  the  issuance  of  the  certificate  of  need,  regardless  of  the 
ownership  of  the  facility,  participates  in  the  Medicaid  program  or  admits 
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or  keeps  any  patients  in  the  hospital,  psychiatric  hospital  or  chemical 
dependency  hospital  who  are  participating  in  the  Medicaid  program,  the 
State  Department  of  Health  shall  revoke  the  certificate  of  need,  if  it  is  still 
outstanding,  and  shall  deny  or  revoke  the  license  of  the  hospital,  psychi- 
atric hospital  or  chemical  dependency  hospital,  at  the  time  that  the 
department  determines,  after  a  hearing  compl3dng  with  due  process,  that 
the  hospital,  psychiatric  hospital  or  chemical  dependency  hospital  has 
failed  to  comply  with  any  of  the  conditions  upon  which  the  certificate  of 
need  was  issued,  as  provided  in  this  subparagraph  (i)  and  in  the  written 
agreement  by  the  recipient  of  the  certificate  of  need. 

(ii)  The  department  may  issue  a  certificate  of  need  for  the  conversion 
of  existing  beds  in  a  county  hospital  in  Choctaw  County  from  acute  care 
beds  to  child/adolescent  chemical  dependency  beds.  For  purposes  of  this 
subparagraph  (ii),  the  provisions  of  Section  41-7-193(1)  requiring  substan- 
tial compliance  with  the  projection  of  need  as  reported  in  the  current  State 
Health  Plan  are  waived.  The  total  number  of  beds  that  may  be  authorized 
under  authority  of  this  subparagraph  shall  not  exceed  twenty  (20)  beds. 
There  shall  be  no  prohibition  or  restrictions  on  participation  in  the 
Medicaid  program  (Section  43-13-101  et  seq.)  for  the  hospital  receiving  the 
certificate  of  need  authorized  under  this  subparagraph  or  for  the  beds 
converted  pursuant  to  the  authority  of  that  certificate  of  need. 

(iii)  The  department  may  issue  a  certificate  or  certificates  of  need  for 
the  construction  or  expansion  of  child/adolescent  psychiatric  beds  or  the 
conversion  of  other  beds  to  child/adolescent  psychiatric  beds  in  Warren 
County.  For  purposes  of  this  subparagraph  (iii),  the  provisions  of  Section 
41-7-193(1)  requiring  substantial  compliance  with  the  projection  of  need 
as  reported  in  the  current  State  Health  Plan  are  waived.  The  total  number 
of  beds  that  may  be  authorized  under  the  authority  of  this  subparagraph 
shall  not  exceed  twenty  (20)  beds.  There  shall  be  no  prohibition  or 
restrictions  on  participation  in  the  Medicaid  program  (Section  43-13-101 
et  seq.)  for  the  person  receiving  the  certificate  of  need  authorized  under 
this  subparagraph  or  for  the  beds  converted  pursuant  to  the  authority  of 
that  certificate  of  need. 

If  by  January  1,  2002,  there  has  been  no  significant  commencement  of 
construction  of  the  beds  authorized  under  this  subparagraph  (iii),  or  no 
significant  action  taken  to  convert  existing  beds  to  the  beds  authorized 
under  this  subparagraph,  then  the  certificate  of  need  that  was  previously 
issued  under  this  subparagraph  shall  expire.  If  the  previously  issued 
certificate  of  need  expires,  the  department  may  accept  applications  for 
issuance  of  another  certificate  of  need  for  the  beds  authorized  under  this 
subparagraph,  and  may  issue  a  certificate  of  need  to  authorize  the 
construction,  expansion  or  conversion  of  the  beds  authorized  under  this 
subparagraph. 

(iv)  The  department  shall  issue  a  certificate  of  need  to  the  Region  7 
Mental  Health/Retardation  Commission  for  the  construction  or  expansion 
of  child/adolescent  psychiatric  beds  or  the  conversion  of  other  beds  to 
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child/adolescent  psychiatric  beds  in  any  of  the  counties  served  by  the 
commission.  For  purposes  of  this  subparagraph  (iv),  the  provisions  of 
Section  41-7-193(1)  requiring  substantial  comphance  with  the  projection 
of  need  as  reported  in  the  current  State  Health  Plan  are  waived.  The  total 
number  of  beds  that  may  be  authorized  under  the  authority  of  this 
subparagraph  shall  not  exceed  twenty  (20)  beds.  There  shall  be  no 
prohibition  or  restrictions  on  participation  in  the  Medicaid  program 
(Section  43-13-101  et  seq.)  for  the  person  receiving  the  certificate  of  need 
authorized  under  this  subparagraph  or  for  the  beds  converted  pursuant  to 
the  authority  of  that  certificate  of  need. 

(v)  The  department  may  issue  a  certificate  of  need  to  any  county 
hospital  located  in  Leflore  County  for  the  construction  or  expansion  of 
adult  psychiatric  beds  or  the  conversion  of  other  beds  to  adult  psychiatric 
beds,  not  to  exceed  twenty  (20)  beds,  provided  that  the  recipient  of  the 
certificate  of  need  agrees  in  writing  that  the  adult  psychiatric  beds  will  not 
at  any  time  be  certified  for  participation  in  the  Medicaid  program  and  that 
the  hospital  will  not  admit  or  keep  any  patients  who  are  participating  in 
the  Medicaid  program  in  any  of  such  adult  psychiatric  beds.  This  written 
agreement  by  the  recipient  of  the  certificate  of  need  shall  be  fully  binding 
on  any  subsequent  owner  of  the  hospital  if  the  ownership  of  the  hospital  is 
transferred  at  any  time  after  the  issuance  of  the  certificate  of  need. 
Agreement  that  the  adult  psychiatric  beds  will  not  be  certified  for 
participation  in  the  Medicaid  program  shall  be  a  condition  of  the  issuance 
of  a  certificate  of  need  to  any  person  under  this  subparagraph  (v),  and  if 
such  hospital  at  any  time  after  the  issuance  of  the  certificate  of  need, 
regardless  of  the  ownership  of  the  hospital,  has  any  of  such  adult 
psychiatric  beds  certified  for  participation  in  the  Medicaid  program  or 
admits  or  keeps  any  Medicaid  patients  in  such  adult  psychiatric  beds,  the 
State  Department  of  Health  shall  revoke  the  certificate  of  need,  if  it  is  still 
outstanding,  and  shall  deny  or  revoke  the  license  of  the  hospital  at  the 
time  that  the  department  determines,  after  a  hearing  complying  with  due 
process,  that  the  hospital  has  failed  to  comply  with  any  of  the  conditions 
upon  which  the  certificate  of  need  was  issued,  as  provided  in  this 
subparagraph  and  in  the  written  agreement  by  the  recipient  of  the 
certificate  of  need. 

(vi)  The  department  may  issue  a  certificate  or  certificates  of  need  for 
the  expansion  of  child  psychiatric  beds  or  the  conversion  of  other  beds  to 
child  psychiatric  beds  at  the  University  of  Mississippi  Medical  Center.  For 
purposes  of  this  subparagraph  (vi),  the  provisions  of  Section  41-7-193(1) 
requiring  substantial  compliance  with  the  projection  of  need  as  reported  in 
the  current  State  Health  Plan  are  waived.  The  total  number  of  beds  that 
may  be  authorized  under  the  authority  of  this  subparagraph  shall  not 
exceed  fifteen  (15)  beds.  There  shall  be  no  prohibition  or  restrictions  on 
participation  in  the  Medicaid  program  (Section  43-13-101  et  seq.)  for  the 
hospital  receiving  the  certificate  of  need  authorized  under  this  subpara- 
graph or  for  the  beds  converted  pursuant  to  the  authority  of  that 
certificate  of  need. 
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(b)  From  and  after  July  1,  1990,  no  hospital,  psychiatric  hospital  or 
chemical  dependency  hospital  shall  be  authorized  to  add  any  child/adoles- 
cent  psychiatric  or  child/adolescent  chemical  dependency  beds  or  convert 
any  beds  of  another  category  to  child/adolescent  psychiatric  or  child/adoles- 
cent  chemical  dependency  beds  without  a  certificate  of  need  under  the 
authority  of  subsection  (l)(c)  of  this  section. 

(5)  The  department  may  issue  a  certificate  of  need  to  a  county  hospital  in 
Winston  County  for  the  conversion  of  fifteen  (15)  acute  care  beds  to  geriatric 
psychiatric  care  beds. 

(6)  The  State  Department  of  Health  shall  issue  a  certificate  of  need  to  a 
Mississippi  corporation  qualified  to  manage  a  long-term  care  hospital  as 
defined  in  Section  41-7-173(h)(xii)  in  Harrison  County,  not  to  exceed  eighty  (80) 
beds,  including  any  necessary  renovation  or  construction  required  for  licensure 
and  certification,  provided  that  the  recipient  of  the  certificate  of  need  agrees  in 
writing  that  the  long-term  care  hospital  will  not  at  any  time  participate  in  the 
Medicaid  program  (Section  43-13-101  et  seq.)  or  admit  or  keep  any  patients  in 
the  long-term  care  hospital  who  are  participating  in  the  Medicaid  program. 
This  written  agreement  by  the  recipient  of  the  certificate  of  need  shall  be  fully 
binding  on  any  subsequent  owner  of  the  long-term  care  hospital,  if  the 
ownership  of  the  facility  is  transferred  at  any  time  after  the  issuance  of  the 
certificate  of  need.  Agreement  that  the  long-term  care  hospital  will  not 
participate  in  the  Medicaid  program  shall  be  a  condition  of  the  issuance  of  a 
certificate  of  need  to  any  person  under  this  subsection  (6),  and  if  such 
long-term  care  hospital  at  any  time  after  the  issuance  of  the  certificate  of  need, 
regardless  of  the  ownership  of  the  facility,  participates  in  the  Medicaid 
program  or  admits  or  keeps  any  patients  in  the  facility  who  are  participating 
in  the  Medicaid  program,  the  State  Department  of  Health  shall  revoke  the 
certificate  of  need,  if  it  is  still  outstanding,  and  shall  deny  or  revoke  the  license 
of  the  long-term  care  hospital,  at  the  time  that  the  department  determines, 
after  a  hearing  complying  with  due  process,  that  the  facility  has  failed  to 
comply  with  any  of  the  conditions  upon  which  the  certificate  of  need  was 
issued,  as  provided  in  this  subsection  and  in  the  written  agreement  by  the 
recipient  of  the  certificate  of  need.  For  purposes  of  this  subsection,  the 
provisions  of  Section  41-7-193(1)  requiring  substantial  compliance  with  the 
projection  of  need  as  reported  in  the  current  State  Health  Plan  are  hereby 
waived. 

(7)  The  State  Department  of  Health  may  issue  a  certificate  of  need  to  any 
hospital  in  the  state  to  utilize  a  portion  of  its  beds  for  the  "swing-bed"  concept. 
Any  such  hospital  must  be  in  conformance  with  the  federal  regulations 
regarding  such  swing-bed  concept  at  the  time  it  submits  its  application  for  a 
certificate  of  need  to  the  State  Department  of  Health,  except  that  such  hospital 
may  have  more  licensed  beds  or  a  higher  average  daily  census  (ADC)  than  the 
maximum  number  specified  in  federal  regulations  for  participation  in  the 
swing-bed  program.  Any  hospital  meeting  all  federal  requirements  for  partici- 
pation in  the  swing-bed  program  which  receives  such  certificate  of  need  shall 
render  services  provided  under  the  swing-bed  concept  to  any  patient  eligible 
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for  Medicare  (Title  XVIII  of  the  Social  Security  Act)  who  is  certified  by  a 
physician  to  be  in  need  of  such  services,  and  no  such  hospital  shall  permit  any 
patient  who  is  eligible  for  both  Medicaid  and  Medicare  or  eligible  only  for 
Medicaid  to  stay  in  the  swing  beds  of  the  hospital  for  more  than  thirty  (30)  days 
per  admission  unless  the  hospital  receives  prior  approval  for  such  patient  from 
the  Division  of  Medicaid,  Office  of  the  Governor.  Any  hospital  having  more 
licensed  beds  or  a  higher  average  daily  census  (ADC)  than  the  maximum 
number  specified  in  federal  regulations  for  participation  in  the  swing-bed 
program  which  receives  such  certificate  of  need  shall  develop  a  procedure  to 
insure  that  before  a  patient  is  allowed  to  stay  in  the  swing  beds  of  the  hospital, 
there  are  no  vacant  nursing  home  beds  available  for  that  patient  located 
within  a  fifty-mile  radius  of  the  hospital.  When  any  such  hospital  has  a  patient 
staying  in  the  swing  beds  of  the  hospital  and  the  hospital  receives  notice  from 
a  nursing  home  located  within  such  radius  that  there  is  a  vacant  bed  available 
for  that  patient,  the  hospital  shall  transfer  the  patient  to  the  nursing  home 
within  a  reasonable  time  after  receipt  of  the  notice.  Any  hospital  which  is 
subject  to  the  requirements  of  the  two  (2)  preceding  sentences  of  this 
subsection  may  be  suspended  from  participation  in  the  swing-bed  program  for 
a  reasonable  period  of  time  by  the  State  Department  of  Health  if  the 
department,  after  a  hearing  complying  with  due  process,  determines  that  the 
hospital  has  failed  to  comply  with  any  of  those  requirements. 

(8)  The  Department  of  Health  shall  not  grant  approval  for  or  issue  a 
certificate  of  need  to  any  person  proposing  the  new  construction  of,  addition  to 
or  expansion  of  a  health  care  facility  as  defined  in  subparagraph  (viii)  of 
Section  41-7-173(h),  except  as  hereinafter  provided:  The  department  may  issue 
a  certificate  of  need  to  a  nonprofit  corporation  located  in  Madison  County, 
Mississippi,  for  the  construction,  expansion  or  conversion  of  not  more  than 
twenty  (20)  beds  in  a  community  living  program  for  developmentally  disabled 
adults  in  a  facility  as  defined  in  subparagraph  (viii)  of  Section  41-7-173(h).  For 
purposes  of  this  subsection  (8),  the  provisions  of  Section  41-7-193(1)  requiring 
substantial  compliance  with  the  projection  of  need  as  reported  in  the  current 
State  Health  Plan  and  the  provisions  of  Section  41-7-197  requiring  a  formal 
certificate  of  need  hearing  process  are  waived.  There  shall  be  no  prohibition  or 
restrictions  on  participation  in  the  Medicaid  program  for  the  person  receiving 
the  certificate  of  need  authorized  under  this  subsection  (8). 

(9)  The  Department  of  Health  shall  not  grant  approval  for  or  issue  a 
certificate  of  need  to  any  person  proposing  the  establishment  of,  or  expansion 
of  the  currently  approved  territory  of,  or  the  contracting  to  establish  a  home 
office,  subunit  or  branch  office  within  the  space  operated  as  a  health  care 
facility  as  defined  in  Section  41-7-173(h)  (i)  through  (viii)  by  a  health  care 
facility  as  defined  in  subparagraph  (ix)  of  Section  41-7-173(h). 

(10)  Health  care  facilities  owned  and/or  operated  by  the  state  or  its 
agencies  are  exempt  from  the  restraints  in  this  section  against  issuance  of  a 
certificate  of  need  if  such  addition  or  expansion  consists  of  repairing  or 
renovation  necessary  to  comply  with  the  state  licensure  law.  This  exception 
shall  not  apply  to  the  new  construction  of  any  building  by  such  state  facility. 
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This  exception  shall  not  apply  to  any  health  care  facilities  owned  and/or 
operated  by  counties,  municipalities,  districts,  unincorporated  areas,  other 
defined  persons,  or  any  combination  thereof. 

(11)  The  new  construction,  renovation  or  expansion  of  or  addition  to  any 
health  care  facility  defined  in  subparagraph  (ii)  (psychiatric  hospital),  sub- 
paragraph (iv)  (skilled  nursing  facility),  subparagraph  (vi)  (intermediate  care 
facility),  subparagraph  (viii)  (intermediate  care  facility  for  the  mentally 
retarded)  and  subparagraph  (x)  (psychiatric  residential  treatment  facility)  of 
Section  41-7-173(h)  which  is  owned  by  the  State  of  Mississippi  and  under  the 
direction  and  control  of  the  State  Department  of  Mental  Health,  and  the 
addition  of  new  beds  or  the  conversion  of  beds  from  one  category  to  another  in 
any  such  defined  health  care  facility  which  is  owned  by  the  State  of  Mississippi 
and  under  the  direction  and  control  of  the  State  Department  of  Mental  Health, 
shall  not  require  the  issuance  of  a  certificate  of  need  under  Section  41-7-171  et 
seq.,  notwithstanding  any  provision  in  Section  41-7-171  et  seq.  to  the  contrary. 

(12)  The  new  construction,  renovation  or  expansion  of  or  addition  to  any 
veterans  homes  or  domiciliaries  for  eligible  veterans  of  the  State  of  Mississippi 
as  authorized  under  Section  35-1-19  shall  not  require  the  issuance  of  a 
certificate  of  need,  notwithstanding  any  provision  in  Section  41-7-171  et  seq.  to 
the  contrary. 

(13)  [Repealed] 

(14)  The  State  Department  of  Health  shall  issue  a  certificate  of  need  to 
any  hospital  which  is  currently  licensed  for  two  hundred  fifty  (250)  or  more 
acute  care  beds  and  is  located  in  any  general  hospital  service  area  not  having 
a  comprehensive  cancer  center,  for  the  establishment  and  equipping  of  such  a 
center  which  provides  facilities  and  services  for  outpatient  radiation  oncology 
therapy,  outpatient  medical  oncology  therapy,  and  appropriate  support  ser- 
vices including  the  provision  of  radiation  therapy  services.  The  provisions  of 
Section  41-7-193(1)  regarding  substantial  compliance  with  the  projection  of 
need  as  reported  in  the  current  State  Health  Plan  are  waived  for  the  purpose 
of  this  subsection. 

(15)  The  State  Department  of  Health  may  authorize  the  transfer  of 
hospital  beds,  not  to  exceed  sixty  (60)  beds,  from  the  North  Panola  Community 
Hospital  to  the  South  Panola  Community  Hospital.  The  authorization  for  the 
transfer  of  those  beds  shall  be  exempt  from  the  certificate  of  need  review 
process. 

(16)  The  State  Department  of  Health  shall  issue  any  certificates  of  need 
necessary  for  Mississippi  State  University  and  a  public  or  private  health  care 
provider  to  jointly  acquire  and  operate  a  linear  accelerator  and  a  magnetic 
resonance  imaging  unit.  Those  certificates  of  need  shall  cover  all  capital 
expenditures  related  to  the  project  between  Mississippi  State  University  and 
the  health  care  provider,  including,  but  not  limited  to,  the  acquisition  of  the 
linear  accelerator,  the  magnetic  resonance  imaging  unit  and  other  radiological 
modalities;  the  offering  of  linear  accelerator  and  magnetic  resonance  imaging 
services;  and  the  cost  of  construction  of  facilities  in  which  to  locate  these 
services.  The  linear  accelerator  and  the  magnetic  resonance  imaging  unit  shall 
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be  (a)  located  in  the  City  of  Starkville,  Oktibbeha  County,  Mississippi;  (b) 
operated  jointly  by  Mississippi  State  University  and  the  public  or  private 
health  care  provider  selected  by  Mississippi  State  University  through  a 
request  for  proposals  (RFP)  process  in  which  Mississippi  State  University 
selects,  and  the  Board  of  Trustees  of  State  Institutions  of  Higher  Learning 
approves,  the  health  care  provider  that  makes  the  best  overall  proposal;  (c) 
available  to  Mississippi  State  University  for  research  purposes  two-thirds  (%) 
of  the  time  that  the  linear  accelerator  and  magnetic  resonance  imaging  unit 
are  operational;  and  (d)  available  to  the  public  or  private  health  care  provider 
selected  by  Mississippi  State  University  and  approved  by  the  Board  of  Trustees 
of  State  Institutions  of  Higher  Learning  one-third  (Vs)  of  the  time  for  clinical, 
diagnostic  and  treatment  purposes.  For  purposes  of  this  subsection,  the 
provisions  of  Section  41-7-193(1)  requiring  substantial  compliance  with  the 
projection  of  need  as  reported  in  the  current  State  Health  Plan  are  waived. 

(17)  The  State  Department  of  Health  shall  issue  a  certificate  of  need  for 
the  construction  of  an  acute  care  hospital  in  Kemper  County,  not  to  exceed 
twenty-five  (25)  beds,  which  shall  be  named  the  "John  C.  Stennis  Memorial 
Hospital."  In  issuing  the  certificate  of  need  under  this  subsection,  the  depart- 
ment shall  give  priority  to  a  hospital  located  in  Lauderdale  County  that  has 
two  hundred  fifteen  (215)  beds.  For  purposes  of  this  subsection,  the  provisions 
of  Section  41-7-193(1)  requiring  substantial  compliance  with  the  projection  of 
need  as  reported  in  the  current  State  Health  Plan  and  the  provisions  of  Section 
41-7-197  requiring  a  formal  certificate  of  need  hearing  process  are  waived. 
There  shall  be  no  prohibition  or  restrictions  on  participation  in  the  Medicaid 
program  (Section  43-13-101  et  seq.)  for  the  person  or  entity  receiving  the 
certificate  of  need  authorized  under  this  subsection  or  for  the  beds  constructed 
under  the  authority  of  that  certificate  of  need. 

(18)  Nothing  in  this  section  or  in  any  other  provision  of  Section  41-7-171 
et  seq.  shall  prevent  any  nursing  facility  from  designating  an  appropriate 
number  of  existing  beds  in  the  facility  as  beds  for  providing  care  exclusively  to 
patients  with  Alzheimer's  disease. 

SOURCES:  Laws,  1979,  ch.  451,  §§  9,  27;  Laws,  1980,  ch.  493,  §  5;  Laws,  1981,  ch. 
484,  §  14;  Laws,  1982,  ch.  499,  §  1;  Laws,  1983,  ch.  484,  §  5;  Laws,  1984,  ch. 
505;  Laws,  1985,  ch.  534,  §  8;  Laws,  1986,  ch.  437,  §  40;  Laws,  1987,  ch.  515, 
§  6;  Laws,  1988,  ch.  421,  §  1;  Laws,  1989,  ch.  530,  §  2;  Laws,  1990,  ch.  510,  §  2; 
Laws,  1993,  ch.  426,  §  10;  Laws,  1993,  ch.  493,  §  1;  Laws,  1993,  ch.  609,  §  10; 
Laws,  1994,  ch.  649,  §  16;  Laws,  1995,  ch.  599,  §  1;  Laws,  1996,  ch.  551,  §  1; 
Laws,  1998,  ch.  596,  §  1;  Laws,  1999,  ch.  303,  §  1;  Laws,  1999,  ch.  495,  §  2; 
Laws,  1999,  ch.  583,  §  2;  Laws,  2001,  ch.  342,  §  1;  Laws,  2001,  ch.  607,  §  1; 
Laws,  2002,  ch.  636B,  §  6;  Laws,  2003,  ch.  393,  §  2;  Laws,  2004,  ch.  438,  §  1; 
Laws,  2006,  ch.  513,  §  1;  Laws,  2007,  ch.  514,  §  21;  Laws,  2012,  ch.  524,  §  14, 
eff  from  and  after  passage  (approved  May  18,  2012.) 

Joint  Legislative  Committee  Note  —  Section  1  of  ch.  303,  Laws  of  1999,  effective 
from  and  after  passage  (approved  March  1,  1999),  amended  this  section.  Section  2  of  ch. 
495,  Laws  of  1999,  effective  July  1,  1999,  also  amended  this  section.  Finally,  this  section 
was  amended  by  Section  2  of  ch.  583,  Laws  of  1999,  effective  from  and  after  June  30, 
1999.  As  set  out  above,  this  section  reflects  the  language  of  all  amendments  pursuant 
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to  Section  1-1-109  which  gives  the  Joint  Legislative  Committee  on  Compilation, 
Revision  and  Publication  of  Legislation  authority  to  integrate  amendments  so  that  all 
versions  of  the  same  code  section  enacted  within  the  same  legislative  session  may 
become  effective.  The  Joint  Committee  on  Compilation,  Revision  and  Publication  of 
Legislation  ratified  the  integration  of  these  amendments  as  consistent  with  the 
Legislative  intent  at  the  April  28,  1999,  meeting  of  the  Committee. 

Section  1  of  ch.  342,  Laws  of  2001,  effective  from  and  after  June  30,  2001,  amended 
this  section.  Section  1  of  ch.  607,  Laws  of  2001,  effective  from  and  after  July  1,  2001, 
also  amended  this  section.  As  set  out  above,  this  section  reflects  the  language  of  Section 
1  of  ch.  607,  Laws  of  2001,  pursuant  to  Section  1-3-79  which  provides  that  whenever  the 
same  section  of  law  is  amended  by  different  bills  during  the  same  legislative  session, 
the  amendment  with  the  latest  effective  date  shall  supersede  all  other  amendments  to 
the  same  section  taking  effect  earlier. 

In  2009,  typographical  errors  in  this  section  were  corrected  at  the  direction  of  the 
co-counsel  for  the  Joint  Legislative  Committee  on  Compilation,  Revision  and  Publica- 
tion of  Legislation  by  making  the  following  substitutions:  in  (1)(/),  "subsection  (1)  of  this 
section"  for  "this  Section  41-7-191(1)";  in  (2)(j),  (4)(a)(ii),  (4)(a)(iv),  (4)(a)(vi),  (6)  and  (14), 
"...the  provisions  of  Section  41-7-193(1). ..are  waived"  for  "...the  provision  of  Section 
41-7-193(1).. .is  waived";  in  (2)(Z),  "...the  provisions  of  Section  41-7-193(1).. .are  hereby 
waived"  for  "...the  provision  of  Section  4 1-7- 193(1)... is  hereby  waived";  in  (2)(n), 
"...within  eighteen  (18)  months  after  July  1,  1998"  for  "within  eighteen  months  after  the 
effective  date  of  July  1,  1998...";  and  in  (2)(o),  "...within  eighteen  (18)  months  after  July 
1,  2001"  for  "within  eighteen  months  after  the  effective  date  of  July  1,  2001..."  The 
section  as  set  out  in  the  bound  volume  reflects  these  corrections,  which  were  ratified  by 
the  Joint  Committee  at  its  July  22,  2010,  meeting. 

Pursuant  to  Section  1-1-109,  the  Joint  Legislative  Committee  on  Compilation, 
Revision  and  Publication  of  Legislation  corrected  an  error  in  a  statutory  reference  in 
the  fourth  sentence  of  (2)(p)  by  substituting  "Section  41-7-193(1)"  for  "Section  43-7- 
193(1)."  The  Joint  Committee  ratified  the  correction  at  its  August  1,  2013,  meeting. 

Editor's  Note  —  Laws  of  1995,  ch.  599,  §  2,  provides  as  follows: 

"SECTION  2.  All  new  programs  authorized  in  Section  1  of  this  act  are  subject  to  the 
availability  of  funds  specifically  appropriated  therefor  by  the  Legislature." 

Laws  of  2002,  ch.  636B,  was  Senate  Bill  2189,  2002  Regular  Session,  and  originally 
passed  the  House  of  Representatives  and  the  Senate  on  April  2,  2002.  The  Governor 
vetoed  Senate  Bill  2189  on  April  9,  2002.  The  veto  was  overridden  by  both  the  House  of 
Representatives  and  the  Senate  on  April  12,  2002. 

Laws  of  2007,  ch.  514,  §  22  provides  as  follows: 

"SECTION  22.  This  act  shall  take  effect  and  be  in  force  from  and  after  June  30,  2007, 
except  for  Sections  1  and  2  and  Sections  13  through  18,  which  shall  take  effect  and  be 
in  force  from  and  after  the  passage  of  this  act."  Laws  of  2007,  ch.  514  was  approved  on 
March  30,  2007. 

Former  subsection  (13),  which  provided  that  new  construction  of  nursing  facilities  or 
nursing  facility  beds  or  the  conversion  of  other  beds  to  nursing  facility  beds  did  not 
require  the  issuance  of  a  certificate  of  need  under  certain  circumstances,  was  repealed 
by  its  own  terms  effective  July  1,  2005. 

Amendment  Notes  —  The  2012  amendment  added  (2)(u). 

Cross  References  —  Mississippi  State  Veterans  Home,  see  §  35-1-19  et  seq. 

Notwithstanding  the  provisions  of  subsection  (11)  of  this  section.  Department  of 
Mental  Health  authorized  to  contract  with  private  or  public  entities  to  transfer  beds  to 
other  entities  to  better  meet  needs  of  clients,  see  §  41-4-18. 

Elhsville  State  School,  see  §§  41-7-73,  41-19-103  through  41-19-121. 

Definition  of  "capital  expenditure"  for  purposes  of  §§  41-7-171  et  seq.,  see  §  41-7-173. 

Power  of  health  care  commission  to  conduct  hearings  in  addition  to  those  authorized 
by  this  section,  see  §  41-7-185. 
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Projects  which  are  deemed  nonsubstantive  for  purposes  of  review  by  the  Department, 
see  §  41-7-205. 

Critical  access  hospitals  authorized  to  bank  licensed  hospital  acute  care  beds,  see 
§  41-9-210. 

Federal  Aspects  —  Provisions  of  Title  XVIII  of  Social  Security  Act,  see  42  USCS 
§§  1395  etseq. 

Provisions  of  Title  XIX  of  Social  Security  Act,  see  42  USCS  §§  1396  et  seq. 

eJUDICIAL  DECISIONS 


1.  In  general. 

2.  Addition  of  beds. 

3.  Certificate  of  need  granted. 

4.  Revocation. 

1.  In  general. 

Mississippi  Supreme  Court  finds  no  am- 
biguity in  the  language  of  Miss.  Code  Ann. 
§  41-7-191(16),  as  without  hsting  a  single 
exception  or  qualification,  it  clearly  man- 
dates the  Mississippi  State  Department  of 
Health  to  issue  a  certificate  of  need;  there- 
fore, it  was  proper  to  grant  an  application 
that  was  filed  by  the  parties  delineated  in 
§  41-7-191(16).  Oktibbeha  County  Hosp. 
V.  Miss.  State  Dep't  of  Health,  956  So.  2d 
207  (Miss.  2007). 

Upon  passing  Miss.  Code  Ann.  §  41-7- 
191(16),  the  Mississippi  legislature  effec- 
tively waived  all  certificate  of  need  (CON) 
requirements  as  they  relate  to  any  en- 
deavor entered  into  between  Mississippi 
State  University  and  any  public  or  private 
health  care  provider  in  the  acquisition  of  a 
linear  accelerator  and  a  magnetic  reso- 
nance imaging  unit;  therefore,  a  hospital 
challenging  the  decision  to  grant  a  CON  to 
the  parties  delineated  in  §  41-7-191  did 
not  need  a  hearing.  Oktibbeha  County 
Hosp.  V.  Miss.  State  Dep't  of  Health,  956 
So.  2d  207  (Miss.  2007). 

Supposed  "notice"  to  a  special  assistant 
attorney  general  is  not  sufficient  under 
Miss.  R.  Civ  P.  24(d)  or  Miss.  R.  App.  P.  44; 
therefore,  a  hospital  was  procedurally 
barred  from  bringing  constitutional  chal- 
lenges to  Miss.  Code  Ann.  §  41-7-191(16) 
under  Miss.  Const,  art.  4,  §  87,  Miss. 
Const,  art.  3,  §  14,  and  the  Fourteenth 
Amendment  where  there  was  no  notice  to 
the  Mississippi  Attorney  General. 
Oktibbeha  County  Hosp.  v.  Miss.  State 
Dep't  of  Health,  956  So.  2d  207  (Miss. 
2007). 

An  existing  nursing  home  was  eligible 
for  a  a  certificate  of  need  for  additional 


beds  notwithstanding  that  it  had  already 
been  issued  a  certificate  of  need  for  60 
beds,  only  30  of  which  were  to  be  Medic- 
aid-eligible,  as  the  statutory  provision 
which  allowed  the  original  certificate  of 
need  did  not  prohibit  the  issuance  of  a 
later  certificate  of  need  for  additional 
beds;  further,  the  certificate  of  need  was 
properly  granted  to  the  existing  nursing 
home  as  such  grant  was  more  cost-effec- 
tive, based  in  large  part  upon  the  fact  that 
it  involved  an  addition  to  an  existing  fa- 
cility as  opposed  to  the  construction  of  a 
new  facility.  Cain  v.  Mississippi  State 
Dep't  of  Health,  767  So.  2d  207  (Miss. 
2000). 

There  is  nothing  in  statute  or  case  law 
which  indicates  that  a  lessened  standard 
of  need  applies  to  determine  if  a  "reloca- 
tion" should  be  approved.  St.  Dominic- 
Jackson  Mem.  Hosp.  v.  Mississippi  State 
Dep't  of  Health,  728  So.  2d  81  (Miss. 
1998). 

Municipal  hospital  was  entitled  to  state 
action  immunity  from  federal  antitrust 
claim  arising  from  its  exclusive  contract 
with  medical  supervisor,  who  performed 
chronic  dialysis  in  its  facility  for  end  stage 
renal  disease,  as  (1)  it  was  subdivision  of 
municipal  corporation  under  §§  41-13-10 
et  seq.,  it  was  required  to  obtain  certifi- 
cate of  need  under  §  41-7-191(l)(a)  and 
(b),  and  it  had  right  under  §  41-13- 
35(5)(g)  to  contract  with  any  person  to 
provide  services,  and  (2)  purpose  of  its 
contract  to  supervise  special  unit  and  per- 
form critical  functions  was  to  obtain  phy- 
sician's dedicated  services  by  displacing 
unfettered  professional  medical  freedom, 
and  allegedly  anticompetitive  results 
were  thus  foreseeable.  Martin  v.  Memorial 
Hosp.,  86  F.3d  1391  (5th  Cir.  1996). 

Decision  of  Mississippi  State  Depart- 
ment of  Health  to  disapprove  unsuccessful 
applicant's  application  for  certificate  of 
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need  for  construction  of  60-bed  nursing 
home  and  to  approve  competing  applica- 
tion was  supported  by  substantial  evi- 
dence and  was  neither  arbitrary  nor  ca- 
pricious, despite  contention  that 
unsuccessful  application  reflected  lower 
expenditures  and  costs;  by  state  law,  De- 
partment could  grant  only  one  of  compet- 
ing applications  in  county,  and  State 
Health  Officer  conducted  comparative 
analysis  of  both  applications  and  deter- 
mined successful  application  to  be  supe- 
rior. Cain  V.  Mississippi  State  Dep't  of 
Health,  666  So.  2d  506  (Miss.  1995). 

Nothing  in  §  41-7-191  prohibits  a  pro- 
vider domiciled  in  one  county  from  apply- 
ing for  a  receiving  a  certificate  of  need  to 
offer  a  health  care  service  in  another 
county.  City  of  Durant  v.  Humphreys 
County  Mem.  Hosp. /Extended  Care  Facil- 
ity, 587  So.  2d  244  (Miss.  1991). 

2.  Addition  of  beds. 

When  hospital  system's  proposal  to  re- 
locate 60  beds  from  one  hospital  to  an- 
other was  actually  a  request  to  add  60 
beds,  a  certificate  of  need  should  not  have 
been  granted  because  the  hospital  system 
admitted  that  it  could  not  meet  the  crite- 
rion that  should  have  been  applied,  which 
pertained  to  the  addition  of  beds.  Singing 
River  Hosp.  Sys.  v.  Biloxi  Reg'l  Med.  Ctr., 
928  So.  2d  810  (Miss.  2006). 

3.  Certificate  of  need  granted. 

Mississippi  Department  of  Health 
(DOH)  properly  approved  a  certificate  of 
need  (CON)  for  a  behavioral  health  center 
to  add  twenty  adolescent  psychiatric  beds 
in  Warren  County,  pursuant  to  Miss.  Code 
Ann.  §  41-7-191(4)(a)(iii),  because  a  pre- 
viously approved  CON  for  such  beds  was 


never  acted  upon  and,  therefore,  the  ex- 
ception to  the  moratorium  on  adolescent 
psychiatric  beds  under  §  41-7- 
191(4)(a)(iii)  remained  available  to  the 
DOH;  the  DOH's  interpretation  of  §  41-7- 
191(4)(a)(iii)  was  reasonable.  Diamond 
Grove  Ctr.,  LLC  v.  Miss.  State  Dep't  of 
Health,  98  So.  3d  1068  (Miss.  Oct.  11, 
2012). 

Mississippi  State  Department  of  Health 
(MSDH)  did  not  err  in  granting  a  certifi- 
cate of  need  (CON)  to  a  company  for  the 
provision  of  mobile  magnetic  resonance 
imaging  (MRI)  services  because,  even 
though  a  customer  terminated  its  service 
agreement  with  the  MRI  company  while 
the  CON  application  was  pending,  sub- 
stantial evidence  supported  the  MSDH's 
determination  that  the  MRI  company 
would  still  be  able  to  perform  enough 
procedures  for  its  remaining  customers  to 
meet  the  annual  requirements  of  the  state 
health  plan.  Miss.  State  Dep't  of  Health  v. 
Baptist  Mem.  Hospital-DeSoto,  Inc.,  984 
So.  2d  967  (Miss.  2008). 

4.  Revocation. 

Language  in  the  statutes  that  establish 
certificates  of  need  (CONs),  Miss.  Code 
Ann.  §  41-7-191  and  Miss.  Code  Ann. 
§  41-7-195,  indicates  that  the  Mississippi 
Legislature  does  not  intend  for  the  CONs 
to  exist  in  perpetuity;  instead,  the  CONs 
have  a  specific  legislatively-enacted  expi- 
ration date.  Therefore,  there  was  no  error 
when  a  trial  court  affirmed  a  decision  from 
the  Mississippi  State  Department  of 
Health  regarding  the  revocation  of  two 
legislatively-established  CONs. 
Brentwood  Health  Mgmt.  of  Miss.,  LLC  v. 
Miss.  State  Dep't  of  Health,  29  So.  3d  775 
(Miss.  Ct.  App.  2009). 


ATTORNEY  GENERAL  OPINIONS 


Offices  of  private  physicians  and  den- 
tists in  which  ambulatory  surgical  ser- 
vices are  provided  are  not  health  care 
facilities  and  are  therefore  not  subject  to 
certificate  of  need  review.  Thompson, 
March  22,  1994,  A.G.  Op.  #93-0924. 

An  office  that  is  a  large,  all  encompass- 
ing, multi-speciality  ambulatory  surgical 
facility,  is  not  a  private  office  as  intended 
by  the  Section  41-7-173.  Moreover,  a  facil- 
ity is  a  health  care  facility  inasmuch  as  it 


would  provide  institutional  health  ser- 
vices. Accordingly,  such  a  facility  would 
not  be  exempt  from  the  certificate  of  need 
requirements  set  forth  in  section  41-7- 
191(l)(d)(xi),  despite  the  fact  that  it  is 
owned  by  a  physicians'  group.  Thompson, 
January  9,  1996,  A.G.  Op.  #95-0802. 

The  establishment  of  and  certification 
of  a  peritoneal  dialysis  facility  for  Medi- 
care purposes  by  the  Mississippi  State 
Department  of  Health  is  the  establish- 
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ment  of  a  health  care  facihty  and,  as  such, 
requires  a  certificate  of  need  under  the 
Certificate  of  Need  Law  of  1979.  Thomp- 
son, February  9,  1999,  A.G.  Op.  #99-0808. 

The  estabhshment  of  a  Distinct  Part, 
PPS-excluded  acute  rehabihtation  unit  in 
an  existing  hospital,  without  the  addition 
of  any  licensed  beds  and  when  the  beds  at 
issue  will  remain  licensed  as  acute  care 
beds  and  only  the  Medicare  reimburse- 
ment schedule  will  change,  is  a  project 
that  requires  certificate  of  need  review 
and  approval  if  the  unit  is  either  (1)  a  new 
health  care  facility,  or  (2)  proposes  to  offer 
a  new  health  service  which  was  not  previ- 
ously offered  by  the  hospital.  Thompson, 
July  2,  1999,  A.G.  Op.  #99-0309. 

Subsection  (2)(q)(vi)  is  properly  inter- 
preted by  the  Department  of  Health  to  be 
essentially  a  "tie-breaker"  between  two 
equally  qualified  applications.  Brand, 
June  14,  2002,  A.G.  Op.  #02-0302. 

The  2004  amendment  to  41-7-191(16)  is 
clearly  a  mandate  to  the  department  of 
health  to  grant  the  necessary  certification 
of  need  (CON),  without  requiring  the  ap- 
plicant to  demonstrate  compliance  with 
any  CON  criteria  or  specifications.  Amy, 
Sept.  16,  2005,  A.G.  Op.  05-0452. 


The  2006  amendment  of  Section  41-7- 
191  plainly  requires  a  certificate  of  need 
for  the  reopening  of  any  health  care  facil- 
ity after  it  has  been  closed  for  more  than 
60  months.  Amy,  July  10,  2006,  A.G.  Op. 
06-0261. 

Since  the  legislature  did  not  define  the 
term,  it  is  within  the  Department  of 
Health's  discretion  and  authority  to  deter- 
mine and  set  by  regulation  what  consti- 
tutes the  "reopening"  and  "operation"  of  a 
health  care  facility  for  purposes  of  Section 
41-7-191  —  whether  it  means  actually 
housing  patients/residents,  or  something 
short  of  this.  Amy,  July  10,  2006,  A.G.  Op. 
06-0261. 

Vendors  who,  in  good  faith,  provided 
goods  or  services,  in  situations  when 
through  no  fault  of  the  vendor,  the  govern- 
ing authorities  made  an  error  in  the  man- 
ner the  purchasing  laws  were  followed, 
are  authorized  by  Section  31-7-57  to  bring 
an  original  cause  of  action,  as  the  claim  is 
based  on  a  contractual  obligation.  It  would 
not  be  appropriately  handled  as  an  appeal 
pursuant  to  Section  21-39-11.  Dye,  July 
10,  2006,  A.G.  Op.  06-0267. 


§  41-7-193.    Certificate  of  need;  new  institutional  health  ser- 
vices and  other  projects. 

(1)  No  person  may  enter  into  any  financing  arrangement  or  commitment 
for  financing  a  new  institutional  health  service  or  any  other  project  requiring 
a  certificate  of  need  unless  such  certificate  has  been  granted  for  such  purpose. 
A  certificate  of  need  shall  not  be  granted  or  issued  to  any  person  for  any 
proposal,  cause  or  reason,  unless  the  proposal  has  been  review^ed  for  consis- 
tency with  the  specifications  and  the  criteria  established  by  the  State  Depart- 
ment of  Health  and  substantially  complies  with  the  projection  of  need  as 
reported  in  the  state  health  plan  in  effect  at  the  time  the  application  for  the 
proposal  was  submitted. 

(2)  An  application  for  a  certificate  of  need  for  an  institutional  health 
service,  medical  equipment  or  any  proposal  requiring  a  certificate  of  need  shall 
specify  the  time,  within  that  granted,  such  shall  be  functional  or  operational 
according  to  a  time  schedule  submitted  with  the  application.  Each  certificate  of 
need  shall  specify  the  maximum  amount  of  capital  expenditure  that  may  be 
obligated.  The  State  Department  of  Health  shall  periodically  review  the 
progress  and  time  schedule  of  any  person  issued  or  granted  a  certificate  of  need 
for  any  purpose. 
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SOURCES:  Laws,  1979,  ch.  451,  §  12;  Laws,  1980,  ch.  493,  §  6;  Laws,  1982,  ch. 
482,  §  3;  Laws,  1983,  ch.  484,  §  6;  Laws,  1985,  ch.  534,  §  9;  Laws,  1986,  ch. 
437,  §  41;  Laws,  1993,  ch.  467,  §  1,  eff  from  and  after  passage  (approved 
March  29,  1993). 

Editor's  Note  —  Laws  of  1986,  ch.  437,  §  51,  eff  from  and  after  July  1,  1986, 
amended  Laws  of  1985,  ch.  534,  §  15,  by  deleting  the  provision  which  would  have 
repealed  this  section  as  of  July  1,  1986. 

Cross  References  —  Waiver  of  provisions  of  this  section  for  purposes  of  certificate 
of  need  for  certain  facilities  in  certain  counties,  see  §  41-7-191. 

Provisions  of  subsection  (1)  of  this  section  waived  for  the  purposes  of  41-7-191(2)(u), 
see  §  41-7-191. 

JUDICIAL  DECISIONS 


1.  In  generaL 

Judgment  awarding  a  company  a  cer- 
tificate of  need  allowing  it  to  relocate 
nursing  home  beds  was  reversed  because 
the  Mississippi  State  Department  of 
Health  did  not  act  arbitrarily  or  capri- 
ciously, outside  of  its  authority,  or  violate 
any  vested  constitutional  rights  in  deny- 
ing the  certificate  of  need  as  pursuant  to 
Miss.  Code  Ann.  §  41-7-193(1),  there  was 
substantial  evidence  in  the  record  to  sup- 
port the  finding  that  the  relocation  project 
was  not  consistent  with  the  State  Health 
Plan  and  under  Miss.  Code  Ann.  §  41-7- 
201(2)(f),  there  was  substantial  evidence 
showing  that  the  relocation  of  the  nursing 
home  beds  would  have  a  significant  ad- 
verse affect  on  the  ability  of  an  existing 
facility  or  service  to  provide  indigent  care. 
State  Dep't  of  Health  v.  Mid-South 
Assocs.,  LLC,  25  So.  3d  358  (Miss.  Ct.  App. 
Apr.  21,  2009),  writ  of  certiorari  denied  by 
24  So.  3d  1038,  2010  Miss.  LEXIS  20 
(Miss.  2010). 

Mississippi  State  Department  of  Health 
did  not  err  when  it  granted  a  certificate  of 
need  to  provide  magnetic  resonance  ser- 
vices to  an  applicant  where  the  evidence 
showed  that  the  projected  unit  would  have 
provided  for  a  minimum  number  of  proce- 
dures per  year  based  on  information  in  a 
state  health  plan,  pursuant  to  Miss.  Code 
Ann.  §  41-7-193(1).  Open  MRI,  LLC  v. 
Miss.  State  Dep't  of  Health,  939  So.  2d  813 
(Miss.  Ct.  App.  2006). 

In  its  determination  of  a  Certificate  of 
Need,  the  proposal  had  to  be  consistent 
with  the  specifications  and  criteria  estab- 
lished by  the  Department  of  Health  and  in 


substantial  compliance  with  the  Missis- 
sippi State  Health  Plan.  Jeff  Anderson 
Reg'l  Med.  Ctr.  v.  Mississippi  State  Dep't 
of  Health,  798  So.  2d  1264  (Miss.  2001). 

A  showing  of  substantial  evidence  of 
need  is  required  in  order  for  an  applicant 
to  secure  a  certificate  of  need  for  any 
health  care  proposal  to  which  the  certifi- 
cate of  need  laws  apply;  what  defines  need 
in  any  given  case  depends  upon  the  pur- 
pose behind  the  enactment  of  the  certifi- 
cate of  need  laws,  particular  statutory 
provisions,  and  a  consideration  of  the  De- 
partment of  Health's  stated  general  re- 
view criteria.  Mississippi  State  Dep't  of 
Health  v.  Mississippi  Baptist  Medical  Ctr., 
663  So.  2d  563  (Miss.  1995). 

The  Mississippi  State  Health  Depart- 
ment's use  of  market  share  analysis  to 
determine  a  healthcare  provider's  popula- 
tion base  in  reviewing  an  application  for  a 
certificate  of  need  to  establish  a  cardiac 
catheterization  service  was  not  arbitrary 
or  capricious;  the  market  share  analysis  is 
merely  statistical  method  used  to  evalu- 
ate the  need  for  a  particular  service,  and  it 
enables  the  Mississippi  State  Department 
of  Health  to  determine  what  portion  of  the 
service  area's  population  the  applicant  is 
likely  to  serve.  Mississippi  State  Dep't  of 
Health  v.  Golden  Triangle  Regional  Medi- 
cal Ctr.,  603  So.  2d  854  (Miss.  1992). 

The  Mississippi  State  Health  Depart- 
ment's use  of  market  share  analysis  to 
determine  population  base  in  reviewing 
certificate  of  need  applications  is  not  arbi- 
trary or  capricious.  HTI  Health  Servs., 
Inc.  V.  Mississippi  State  Dep't  of  Health, 
603  So.  2d  848  (Miss.  1992). 
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§  41-7-195.    Certificate  of  need;  validity;  transferability;  dura- 
tion; revocation. 

(1)  A  certificate  of  need  shall  be  valid  only  for  the  defined  scope,  physical 
location  and  person  named  in  the  application.  A  certificate  of  need  shall  not  be 
transferable  or  assignable  nor  shall  a  project  or  capital  expenditure  project  be 
transferred  from  one  person  to  another,  except  with  the  approval  of  the  State 
Department  of  Health.  A  certificate  of  need  shall  be  valid  for  the  period  of  time 
specified  therein. 

(2)  A  certificate  of  need  shall  be  issued  for  a  period  of  twelve  (12)  months, 
or  such  other  lesser  period  as  specified  by  the  State  Department  of  Health. 

(3)  The  State  Department  of  Health  may  define  by  regulation,  not  to 
exceed  six  (6)  months,  the  time  for  which  a  certificate  of  need  may  be  extended. 

(4)  If  commencement  of  construction  or  other  preparation  is  not  substan- 
tially undertaken  during  a  valid  certificate  of  need  period  or  the  State 
Department  of  Health  determines  the  applicant  is  not  making  a  good  faith 
effort  to  obligate  such  approved  expenditure,  the  State  Department  of  Health 
shall  have  the  right  to  withdraw,  revoke  or  rescind  the  certificate. 

(5)  The  State  Department  of  Health  may  approve  or  disapprove  a  pro- 
posal for  a  certificate  of  need  as  originally  presented  in  final  form,  or  it  may 
approve  a  certificate  of  need  by  a  modification,  by  reduction  only,  of  such 
proposal  provided  the  proponent  agrees  to  such  modification. 

SOURCES:  Laws,  1979,  ch.  451,  §  13;  Laws,  1980,  ch.  493,  §  7;  Laws,  1982,  ch. 
482,  §  4;  Laws,  1986,  ch.  437,  §  42,  eff  from  and  after  July  1,  1986. 

JUDICIAL  DECISIONS 


1.  In  general. 

2.  Time  period. 

3.  Revocation. 

4.  Hearing  officer. 

1.  In  generaL 

Nothing  in  Miss.  Code  Ann.  41-7-195(4) 
indicates  that  the  Mississippi  Legislature 
intends  to  limit  the  Mississippi  State  De- 
partment of  Health's  certificate  of  need 
(CON)  revocation  power  to  only  those 
CONs  that  are  not  authorized  by  statute. 
Brentwood  Health  Mgmt.  of  Miss.,  LLC  v. 
Miss.  State  Dep't  of  Health,  29  So.  3d  775 
(Miss.  Ct.  App.  2009). 

2.  Time  period. 

Pursuant  to  the  plain  language  of  Miss. 
Code  Ann.  §  41-7-195,  the  Mississippi 
State  Department  of  Health  did  not  have 
the  authority  to  grant  an  applicant  an 
extension  of  its  Certificate  of  Need  (CON) 
after  the  CON  had  expired,  nor  the  au- 
thority to  promulgate  a  rule  allowing 


holders  of  expired  CONS  the  right  to  re- 
quest an  extension  of  their  CONs.  Dialysis 
Solution,  LLC  v.  Miss.  State  Dep't  of 
Health,  31  So.  3d  1204  (Miss.  2010). 

Language  in  the  statutes  that  establish 
certificates  of  need  (CONs),  Miss.  Code 
Ann.  §  41-7-191  and  Miss.  Code  Ann. 
§  41-7-195,  indicates  that  the  Mississippi 
Legislature  does  not  intend  for  the  CONs 
to  exist  in  perpetuity;  instead,  the  CONs 
have  a  specific  legislatively-enacted  expi- 
ration date.  Therefore,  there  was  no  error 
when  a  trial  court  affirmed  a  decision  from 
the  Mississippi  State  Department  of 
Health  regarding  the  revocation  of  two 
legislatively-established  CONs. 
Brentwood  Health  Mgmt.  of  Miss.,  LLC  v. 
Miss.  State  Dep't  of  Health,  29  So.  3d  775 
(Miss.  Ct.  App.  2009). 

3.  Revocation. 

Revocation  of  two  certificates  of  need 
(CONs)  for  a  hospital  was  not  arbitrary 
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and  capricious  because  a  hospital  did  not 
do  anything  that  quahfied  as  the  com- 
mencement of  construction  or  a  good  faith 
effort  to  obhgate  an  approved  expendi- 
ture; very  Httle  money  had  been  spent  in 
furtherance  of  a  project,  and  the  evidence 
showed  that  the  hospital  focused  its  ef- 
forts into  the  relocation  of  the  project, 
rather  than  completion  of  the  project  con- 
templated by  the  CONs.  Brentwood 
Health  Mgmt.  of  Miss.,  LLC  v.  Miss.  State 
Dep't  of  Health,  29  So.  3d  775  (Miss.  Ct. 
App.  2009). 

4.  Hearing  officer. 

In  a  case  involving  the  revocation  of  two 
certificates  of  need  (CONs),  although  a 


hearing  officer  made  an  improper  refer- 
ence about  giving  deference  to  the  Missis- 
sippi State  Department  of  Health,  there 
was  no  reversible  error  because  it  was 
clear  that  the  hearing  officer  acted  accord- 
ing to  her  mandate  to  make  recommended 
findings  of  fact  and  conclusions  of  law  to  a 
state  health  officer.  Brentwood  Health 
Mgmt.  of  Miss.,  LLC  v.  Miss.  State  Dep't  of 
Health,  29  So.  3d  775  (Miss.  Ct.  App. 
2009). 


§  41-7-197.    Certificate  of  need;  hearing  before  hearing  officer; 
review. 

(1)  The  State  Department  of  Health  shall  adopt  and  utilize  procedures  for 
conducting  certificate  of  need  reviev^s.  Such  procedures  shall  include,  inter 
alia,  the  follov^ing:  (a)  written  notification  to  the  applicant;  (b)  written 
notification  to  health-care  facilities  in  the  same  health  service  area  as  the 
proposed  service;  (c)  written  notification  to  other  persons  who  prior  to  the 
receipt  of  the  application  have  filed  a  formal  notice  of  intent  to  provide  the 
proposed  services  in  the  same  service  area;  and  (d)  notification  to  members  of 
the  public  who  reside  in  the  service  area  where  the  service  is  proposed,  which 
may  be  provided  through  newspapers  or  public  information  channels. 

(2)  All  notices  provided  shall  include,  inter  alia,  the  following:  (a)  the 
proposed  schedule  for  the  review;  (b)  written  notification  of  the  period  within 
which  a  public  hearing  during  the  course  of  the  review  may  be  requested  in 
writing  by  one  or  more  affected  persons,  such  request  to  be  made  within  twenty 
(20)  days  of  said  notification;  and  (c)  the  manner  in  which  notification  will  be 
provided  of  the  time  and  place  of  any  hearing  so  requested.  Any  such  hearing 
shall  be  conducted  by  a  hearing  officer  designated  by  the  State  Department  of 
Health.  At  such  hearing,  the  hearing  officer  and  any  person  affected  by  the 
proposal  being  reviewed  may  conduct  reasonable  questioning  of  persons  who 
make  relevant  factual  allegations  concerning  the  proposal.  The  hearing  officer 
shall  require  that  all  persons  be  sworn  before  they  may  offer  any  testimony  at 
the  hearing,  and  the  hearing  officer  is  authorized  to  administer  oaths.  Any 
person  so  choosing  may  be  represented  by  counsel  at  the  hearing.  A  record  of 
the  hearing  shall  be  made,  which  shall  consist  of  a  transcript  of  all  testimony 
received,  all  documents  and  other  material  introduced  by  any  interested 
person,  the  staff  report  and  recommendation  and  such  other  material  as  the 
hearing  officer  considers  relevant,  including  his  own  recommendation,  which 
he  shall  make  within  a  reasonable  period  of  time  after  the  hearing  is  closed  and 
after  he  has  had  an  opportunity  to  review,  study  and  analyze  the  evidence 
presented  during  the  hearing.  The  completed  record  shall  be  certified  to  the 
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State  Health  Officer,  who  shall  consider  only  the  record  in  making  his  decision, 
and  shall  not  consider  any  evidence  or  material  which  is  not  included  therein. 
All  final  decisions  regarding  the  issuance  of  a  certificate  of  need  shall  be  made 
by  the  State  Health  Officer.  The  State  Health  Officer  shall  make  his  written 
findings  and  issue  his  order  after  reviewing  said  record.  The  findings  and 
decision  of  the  State  Health  Officer  shall  not  be  deferred  to  any  later  date,  and 
any  deferral  shall  result  in  an  automatic  order  of  disapproval. 

(3)  If  review  by  the  State  Department  of  Health  concerning  the  issuance 
of  a  certificate  of  need  is  not  complete  within  the  time  specified  by  rule  or 
regulation,  which  shall  not,  to  the  extent  practicable,  exceed  ninety  (90)  days, 
the  certificate  of  need  shall  not  be  granted.  The  proponent  of  the  proposal  may, 
within  thirty  (30)  days,  after  the  expiration  of  the  specified  time  for  review, 
commence  such  legal  action  as  is  necessary,  in  the  Chancery  Court  of  the  First 
Judicial  District  of  Hinds  County  or  in  the  chancery  court  of  the  county  in 
which  the  new  institutional  health  service  is  proposed  to  be  provided,  to  compel 
the  State  Health  Officer  to  issue  written  findings  and  written  order  approving 
or  disapproving  the  proposal  in  question. 

SOURCES:  Laws,  1979,  ch.  451,  §  14;  Laws,  1980,  ch.  493,  §  8;  Laws,  1982,  ch. 
482,  §  5;  Laws,  1983,  ch.  484,  §  7;  Laws,  1984,  ch.  492,  §  2;  Laws,  1985,  ch. 
534,  §  10;  Laws,  1986,  ch.  437,  §  43;  Laws,  1988,  ch.  421,  §  2;  Laws,  1993,  ch. 
467,  §  2,  eff  from  and  after  passage  (approved  March  29,  1993). 

Editor's  Note  —  Laws  of  1982,  ch.  482,  §  8,  as  amended  by  Laws  of  1983,  ch.  484, 
§  10,  as  amended  by  Laws  of  1986,  ch.  437,  §  49,  as  amended  by  Laws  of  1986,  ch.  500, 
§  32,  provides  as  follows: 

"SECTION  8.  In  the  event  Part  123  of  Title  42  of  the  Code  of  Federal  Regulations 
(CFR)  which  pertains  to  the  United  States  Public  Service  Act  is  amended  so  as  to  permit 
states  to  impose  fees  or  assess  costs  to  those  defined  persons,  permitted  to  and 
requesting  hearings  during  the  course  of  a  review  as  provided  for  in  Section  41-7-197(1), 
the  commission,  or  its  successor,  may,  by  its  rulemaking  authority,  impose  or  assess 
such  fees  and/or  costs  as  determined  to  be  reasonable  by  the  Secretary  upon  such 
persons  requesting  the  herein  stated  hearings,  payable  to  the  commission,  or  its 
successor,  prior  to  any  such  hearing.  Such  charges,  fees  and/or  costs  must  be  applicable 
to  all  persons  requesting  these  hearings  and  uniform  in  all  cases." 

Cross  References  —  Conduct  of  hearings  other  than  those  provided  for  in  this 
section  by  the  State  Department  of  Health  in  carrying  out  its  functions  under  the 
Health  Care  Certificate  of  Need  Law  of  1979,  see  §  41-7-185. 

Waiver  of  provisions  of  this  section  for  purposes  of  certificate  of  need  for  construction 
of  the  John  C.  Stennis  Memorial  Hospital,  see  §  41-7-191. 

Provisions  of  this  section  waived  for  the  purposes  of  41-7-191(2)(u),  see  §  41-7-191. 


Federal  Aspects  —  Provisions  of  the  United  States  Public  [Health]  Service  Act,  see 
42  uses  §§  201  et  seq. 


JUDICIAL  DECISIONS 


1.  In  general. 

2.  Due  process. 

3.  Attorney  General  opinion. 


1.  In  generaL 

Mississippi  State  Department  of  Health 
properly  allowed  an  applicant  to  submit 
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additional  information  for  a  certificate  of 
need  since  it  extended  the  application  to 
the  next  review  period,  and  the  objectors' 
right  to  a  public  hearing  under  Miss,  Code 
Ann.  §  41-7-197(2)  was  satisfied;  even  if 
the  Department  did  not  extend  the  period 
after  subsequent  information  was  given, 
this  was  not  important  since  an  applicant 
established  the  requirements  for  the  cer- 
tificate of  need  with  the  information  that 
had  already  been  received.  Open  MRI, 
LLC  V.  Miss.  State  Dep't  of  Health,  939  So. 
2d  813  (Miss.  Ct.  App.  2006). 

The  Mississippi  State  Health  Depart- 
ment's use  of  market  share  analysis  to 
determine  a  healthcare  provider's  popula- 
tion base  in  reviewing  an  application  for  a 
certificate  of  need  to  establish  a  cardiac 
catheterization  service  was  not  arbitrary 
or  capricious;  the  market  share  analysis  is 
merely  statistical  method  used  to  evalu- 
ate the  need  for  a  particular  service,  and  it 
enables  the  Mississippi  State  Department 
of  Health  to  determine  what  portion  of  the 
service  area's  population  the  applicant  is 
likely  to  serve.  Mississippi  State  Dep't  of 
Health  v.  Golden  Triangle  Regional  Medi- 
cal Ctr.,  603  So.  2d  854  (Miss.  1992). 

The  Mississippi  State  Health  Depart- 
ment's use  of  market  share  analysis  to 
determine  population  base  in  reviewing 
certificate  of  need  applications  is  not  arbi- 
trary or  capricious.  HTI  Health  Servs., 
Inc.  V.  Mississippi  State  Dep't  of  Health, 
603  So.  2d  848  (Miss.  1992). 

Section  41-7-197(1)  does  not  mandate 
actual  written  notice  to  "affected  persons," 


only  that  the  Department  of  Health 
should  adopt  procedures  for  such  notice. 
City  of  Durant  v.  Humphreys  County 
Mem.  Hosp./Extended  Care  Facihty,  587 
So.  2d  244  (Miss.  1991). 

2.  Due  process. 

In  a  case  involving  a  certificate  of  need, 
procedural  due  process  rights  were  not 
violated  where  all  of  the  steps  under  Miss. 
Code  Ann.  §  41-7-197  were  followed;  no 
parties  to  the  proceeding,  no  health  care 
facilities  in  the  same  health  care  service 
area,  and  no  others  originally  noticed, 
appeared  to  request  a  new  hearing.  The 
issue  of  import  to  satisfy  the  requirements 
of  the  Mississippi  State  Health  Plan  was 
not  the  specific  route,  but  rather  the  num- 
ber of  procedures,  and  notice  of  a  new 
route  was  given.  Miss.  State  Dep't  of 
Health  v.  Baptist  Mem.  Hospital-DeSoto, 
Inc.,  984  So.  2d  967  (Miss.  2008). 

3.  Attorney  General  opinion. 

In  a  case  involving  the  revocation  of  two 
certificates  of  need  (CONs),  a  hospital  was 
not  prejudiced  by  an  opinion  from  an 
attorney  general  because  the  decision  to 
revoke  was  based  on  the  conclusion  that 
the  hospital  had  not  substantially  under- 
taken to  complete  the  two  CONs  at  issue 
and  that  there  had  been  no  good  faith 
effort  to  complete  the  projects  contem- 
plated by  the  CONs.  Brentwood  Health 
Mgmt.  of  Miss.,  LLC  v.  Miss.  State  Dep't  of 
Health,  29  So.  3d  775  (Miss.  Ct.  App. 
2009). 


ATTORNEY  GENERAL  OPINIONS 

The  duties  of  the  State  Health  Officer  in  cuse  himself  from  those  duties  or  to  del- 
making  decisions  regarding  certificates  of  egate  them  to  some  other  person.  Amy, 
need  are  mandatory.  No  provision  can  be  Feb.  13,  2004,  A.G.  Op.  03-0638. 
found  for  the  State  Health  Officer  to  re- 

§  41-7-199.  Repealed. 

Repealed  by  Laws,  1983,  ch.  484,  §  11,  eff  from  and  after  April  9,  1983. 
[Laws,  1979,  ch.  451,  §  15;  Laws,  1980,  ch.  493,  §  9;  Laws,  1982,  ch.  482, 

§  6] 

Editor's  Note  —  Former  §  41-7-199  provided  for  administrative  appeal  of  any 
written  order  concerning  issuance  of  certificate  of  need. 
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§  41-7-201.    Direct  appeal  of  final  order  pertaining  to  certifi- 
cate of  need  to  the  Mississippi  Supreme  Court. 

The  provisions  of  this  section  shall  apply  to  any  party  appealing  any  final 
order  of  the  State  Department  of  Health  pertaining  to  a  certificate  of  need  for 
any  health  care  facility  as  defined  in  Section  41-7-173(h): 

(a)  There  shall  be  a  "stay  of  proceedings"  of  any  final  order  issued  by  the 
State  Department  of  Health  pertaining  to  the  issuance  of  a  certificate  of  need 
for  the  establishment,  construction,  expansion  or  replacement  of  a  health 
care  facility  for  a  period  of  thirty  (30)  days  from  the  date  of  the  order,  if  an 
existing  provider  located  in  the  same  service  area  where  the  health  care 
facility  is  or  will  be  located  has  requested  a  hearing  during  the  course  of 
review  in  opposition  to  the  issuance  of  the  certificate  of  need.  The  stay  of 
proceedings  shall  expire  at  the  termination  of  thirty  (30)  days;  however,  no 
construction,  renovation  or  other  capital  expenditure  that  is  the  subject  of 
the  order  shall  be  undertaken,  no  license  to  operate  any  facility  that  is  the 
subject  of  the  order  shall  be  issued  by  the  licensing  agency,  and  no 
certification  to  participate  in  the  Title  XVHI  or  Title  XIX  programs  of  the 
Social  Security  Act  shall  be  granted,  until  all  statutory  appeals  have  been 
exhausted  or  the  time  for  those  appeals  has  expired.  Notwithstanding  the 
foregoing,  the  filing  of  an  appeal  from  a  final  order  of  the  State  Department 
of  Health  for  the  issuance  of  a  certificate  of  need  shall  not  prevent  the 
purchase  of  medical  equipment  or  development  or  offering  of  institutional 
health  services  granted  in  a  certificate  of  need  issued  by  the  State  Depart- 
ment of  Health. 

(b)  In  addition  to  other  remedies  now  available  at  law  or  in  equity,  any 
party  aggrieved  by  any  such  final  order  of  the  State  Department  of  Health 
shall  have  the  right  of  direct  appeal  to  the  Mississippi  Supreme  Court,  which 
appeal  must  be  filed  within  twenty  (20)  days  after  the  date  of  the  final  order. 
Any  appeal  shall  state  briefly  the  nature  of  the  proceedings  before  the  State 
Department  of  Health  and  shall  specify  the  order  complained  of. 

(c)  Upon  the  filing  of  such  an  appeal,  the  Clerk  of  the  Supreme  Court 
shall  serve  notice  thereof  upon  the  State  Department  of  Health,  whereupon 
the  State  Department  of  Health  shall,  within  thirty  (30)  days  of  the  date  of 
the  filing  of  the  appeal,  certify  to  the  court  the  record  in  the  case,  which 
records  shall  include  a  transcript  of  all  testimony,  together  with  all  exhibits 
or  copies  thereof,  all  pleadings,  proceedings,  orders,  findings  and  opinions 
entered  in  the  case;  however,  the  parties  and  the  State  Department  of  Health 
may  stipulate  that  a  specified  portion  only  of  the  record  shall  be  certified  to 
the  court  as  the  record  on  appeal. 

(d)  Any  appeal  of  a  final  order  by  the  State  Department  of  Health  in  a 
certificate  of  need  proceeding  shall  require  the  giving  of  a  bond  by  the 
appellant(s)  sufficient  to  secure  the  appellee  against  the  loss  of  costs,  fees, 
expenses  and  attorney's  fees  incurred  in  defense  of  the  appeal,  approved  by 
the  Supreme  Court  within  five  (5)  days  of  the  date  of  fihng  the  appeal. 

(e)  No  new  or  additional  evidence  shall  be  introduced  in  the  Supreme 
Court,  but  the  case  shall  be  determined  upon  the  record  certified  to  the  court. 
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(f)  The  Supreme  Court  may  sustain  or  dismiss  the  appeal,  modify  or 
vacate  the  order  complained  of,  in  whole  or  in  part,  and  may  make  an  award 
of  costs,  fees,  expenses  and  attorney's  fees,  as  the  case  may  be;  but  in  case  the 
order  is  wholly  or  partly  vacated,  the  court  may  also,  in  its  discretion, 
remand  the  matter  to  the  State  Department  of  Health  for  any  further 
proceedings,  not  inconsistent  with  the  court's  order,  as,  in  the  opinion  of  the 
court,  justice  may  require.  The  court,  as  part  of  the  final  order,  shall  make  an 
award  of  costs,  fees,  reasonable  expenses  and  attorney's  fees  incurred  in 
favor  of  appellee  payable  by  the  appellant(s)  if  the  court  affirm  s  the  order  of 
the  State  Department  of  Health.  The  order  shall  not  be  vacated  or  set  aside, 
either  in  whole  or  in  part,  except  for  errors  of  law,  unless  the  court  finds  that 
the  order  of  the  State  Department  of  Health  is  not  supported  by  substantial 
evidence,  is  contrary  to  the  manifest  weight  of  the  evidence,  is  in  excess  of 
the  statutory  authority  or  jurisdiction  of  the  State  Department  of  Health,  or 
violates  any  vested  constitutional  rights  of  any  party  involved  in  the  appeal. 

(g)  Within  thirty  (30)  days  from  the  date  of  a  final  order  by  the  Supreme 
Court  that  modifies  or  wholly  or  partly  vacates  the  final  order  of  the  State 
Department  of  Health  granting  a  certificate  of  need,  the  State  Department 
of  Health  shall  issue  another  order  in  conformity  with  the  final  order  of  the 
Supreme  Court. 

SOURCES:  Laws,  1979,  ch.  451,  §  16;  Laws,  1983,  ch.  484,  §  8;  Laws,  1985,  ch. 
534,  §  11;  Laws,  1986,  ch.  437,  §  44;  Laws,  1992,  ch.  512  §  1;  Laws,  1999,  ch. 
583,  §  3;  Laws,  2011,  ch.  540,  §  1,  eff  from  and  after  July  1,  2011. 

Editor's  Note  —  Laws  of  1986,  ch.  437,  §  51,  eff  from  and  after  July  1,  1986, 
amended  Laws  of  1985,  ch.  534,  §  15,  by  deleting  the  provision  which  would  have 
repealed  this  section  as  of  July  1,  1986. 

Amendment  Notes  —  The  2011  amendment  rewrote  the  section. 

Cross  References  —  Applicability  of  this  section  to  notices  of  appeals  from  decisions 
relative  to  the  licensing  of  birthing  centers,  see  §  41-77-21. 

Federal  Aspects  —  Title  XVIII  and  Title  XIX  programs  of  the  Social  Security  Act, 
see  42  USCS  §§  1395  et  seq.  and  1396  et  seq. 

JUDICIAL  DECISIONS 


1.  In  general. 

2.  Substantial  evidence. 

3.  No  reversible  error. 

1.  In  general. 

Granting  to  the  medical  center  a  certifi- 
cate of  need  application  to  relocate  was 
proper  because  the  medical  center  demon- 
strated the  deficiencies  in  its  current  loca- 
tion and  its  reasons  for  needing  a  new 
facility,  and  also  provided  evidence  of  its 
long-term  plans  and  the  recommenda- 
tions of  firms  regarding  the  appropriate- 
ness of  the  relocation;  the  Mississippi 
State  Department  of  Health's  decision 


that  the  current  location  has  exceeded  its 
useful  life  was  not  against  the  manifest 
weight  of  the  evidence,  nor  was  its  deci- 
sion arbitrary  or  capricious.  St.  Dominic- 
Jackson  Mem'l  Hosp.  v.  Miss.  State  Dep't 
of  Health,  954  So.  2d  505  (Miss.  Ct.  App. 
2007). 

Substantial  evidence  did  not  exist  to 
support  a  State  Health  Department's  is- 
suance of  a  certificate  of  need  (CON),  and 
the  chancellor  correctly  revoked  the  CON 
because  a  hospital  system's  proposal  was 
actually  a  proposal  to  add  beds,  and  a 
different  criterion  under  Miss.  Code  Ann. 
§  41-7-191  should  have  been  applied;  the 
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hospital  system  admitted  that  it  could  not 
meet  the  correct  criterion.  Singing  River 
Hosp.  Sys.  V.  Biloxi  Reg'l  Med.  Ctr.,  928 
So.  2d  810  (Miss.  2006). 

Decision  by  the  Mississippi  State  De- 
partment of  Health  to  partially  grant  a 
certificate  of  need  in  an  amended  reloca- 
tion application  was  reversed  under  Miss. 
Code  Ann.  §  41-7-201(2)(f)  because  the 
appropriate  standard  of  need  was  not  met 
for  a  new  hospital;  the  application  was  not 
really  for  a  relocation.  St.  Dominic-Madi- 
son County  Med.  Ctr.  v.  Madison  County 
Med.  Ctr.,  —  So.  2d  — ,  2005  Miss.  LEXIS 
560  (Miss.  Sept.  8,  2005),  substituted 
opinion  at,  opinion  withdrawn  by  928  So. 
2d  822,  2006  Miss.  LEXIS  224  (Miss. 
2006). 

Court  erred  in  reversing  the  Mississippi 
State  Department  of  Health's  approval  of 
a  corporation's  application  for  a  certificate 
of  need  for  the  establishment  of  a  long- 
term  acute  care  hospital  because  the  cor- 
poration's calculation  of  average  length  of 
stay  was  supported  by  substantial  evi- 
dence under  Miss.  Code  Ann.  §  41-7- 
201(2)(f)  and  was  not  arbitrary  or  capri- 
cious. Miss.  State  Dep't  of  Health  v.  Rush 
Care,  Inc.,  882  So.  2d  205  (Miss.  2004). 

Certificate  of  need  to  establish  cardiac 
catheterization  and  open-heart  surgery 
services  properly  granted  to  hospital 
where  the  health  department  considered 
both  the  impact  on  existing  providers  and 
the  need  for  these  services  to  the  area;  the 
methodology  used  to  derive  market  share 
was  not  so  flawed  as  to  render  the  decision 
arbitrary  or  capricious.  Delta  Reg'l  Med. 
Ctr.,  V.  State  Dept.  of  Health,  759  So.  2d 
1174  (Miss.  1999). 

Supreme  Court  will  not  reverse  final 
order  of  Mississippi  State  Department  of 
Health  unless  agency's  decision  was  arbi- 
trary or  capricious.  Cain  v.  Mississippi 
State  Dep't  of  Health,  666  So.  2d  506 
(Miss.  1995). 

The  Mississippi  State  Health  Depart- 
ment's use  of  market  share  analysis  to 
determine  a  healthcare  provider's  popula- 
tion base  in  reviewing  an  application  for  a 
certificate  of  need  to  establish  a  cardiac 
catheterization  service  was  not  arbitrary 
or  capricious;  the  market  share  analysis  is 
merely  statistical  method  used  to  evalu- 
ate the  need  for  a  particular  service,  and  it 


enables  the  Mississippi  State  Department 
of  Health  to  determine  what  portion  of  the 
service  area's  population  the  applicant  is 
likely  to  serve.  Mississippi  State  Dep't  of 
Health  v.  Golden  Triangle  Regional  Medi- 
cal Ctr.,  603  So.  2d  854  (Miss.  1992). 

The  Mississippi  State  Health  Depart- 
ment's use  of  market  share  analysis  to 
determine  population  base  in  reviewing 
certificate  of  need  applications  is  not  arbi- 
trary or  capricious.  HTI  Health  Servs., 
Inc.  V.  Mississippi  State  Dep't  of  Health, 
603  So.  2d  848  (Miss.  1992). 

2.  Substantial  evidence. 

Judgment  awarding  a  company  a  cer- 
tificate of  need  allowing  it  to  relocate 
nursing  home  beds  was  reversed  because 
the  Mississippi  State  Department  of 
Health  did  not  act  arbitrarily  or  capri- 
ciously, outside  of  its  authority,  or  violate 
any  vested  constitutional  rights  in  deny- 
ing the  certificate  of  need  as  pursuant  to 
Miss.  Code  Ann.  §  41-7-193(1),  there  was 
substantial  evidence  in  the  record  to  sup- 
port the  finding  that  the  relocation  project 
was  not  consistent  with  the  State  Health 
Plan  and  under  Miss.  Code  Ann.  §  41-7- 
201(2)(f),  there  was  substantial  evidence 
showing  that  the  relocation  of  the  nursing 
home  beds  would  have  a  significant  ad- 
verse affect  on  the  ability  of  an  existing 
facility  or  service  to  provide  indigent  care. 
State  Dep't  of  Health  v.  Mid-South 
Assocs.,  LLC,  25  So.  3d  358  (Miss.  Ct.  App. 
Apr.  21,  2009),  writ  of  certiorari  denied  by 
24  So.  3d  1038,  2010  Miss.  LEXIS  20 
(Miss.  2010). 

Mississippi  State  Department  of  Health 
(MSDH)  did  not  err  in  granting  a  certifi- 
cate of  need  (CON)  to  a  company  for  the 
provision  of  mobile  magnetic  resonance 
imaging  (MRI)  services  because,  even 
though  a  customer  terminated  its  service 
agreement  with  the  MRI  company  while 
the  CON  application  was  pending,  sub- 
stantial evidence  supported  the  MSDH's 
determination  that  the  MRI  company 
would  still  be  able  to  perform  enough 
procedures  for  its  remaining  customers  to 
meet  the  annual  requirements  of  the  state 
health  plan.  Miss.  State  Dep't  of  Health  v. 
Baptist  Mem.  Hospital-DeSoto,  Inc.,  984 
So.  2d  967  (Miss.  2008). 

The  granting  by  the  Mississippi  State 
Department  of  Health  of  a  certificate  of 
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need  to  establish  a  forty-bed,  long-term, 
acute-care  hospital  (LTACH)  was  upheld 
because  under  Miss.  Code  Ann.  §  41-7- 
201(2)(f),  substantial  evidence  supported 
the  finding  that  the  applicant  met  the 
twin  requirements  of  450  LTACH  admis- 
sions with  an  average  length  of  stay  of  25 
days.  Greenwood  Leflore  Hosp.  v.  Miss. 
State  Dep't  of  Health,  980  So.  2d  931 
(Miss.  2008). 

Mississippi  State  Department  of  Health 
did  not  err  when  it  granted  a  certificate  of 
need  to  provide  magnetic  resonance  ser- 
vices to  an  applicant  where  the  evidence 
showed  that  the  projected  unit  would  have 
provided  for  a  minimum  number  of  proce- 
dures per  year  based  on  information  in  a 
state  health  plan,  pursuant  to  Miss.  Code 
Ann.  §  41-7-193(1);  moreover,  there  was 
substantial  evidence  to  show  that  a  full 
range  of  services  was  available,  and  the 
Department  did  not  base  its  decision  on 
faulty  financial  projections.  Open  MRI, 
LLC  V.  Miss.  State  Dep't  of  Health,  939  So. 
2d  813  (Miss.  Ct.  App.  2006). 

There  was  substantial  evidence  to  sup- 
port the  department  of  health's  decision  to 
grant  a  hospital  a  certificate  of  need 
(CON)  to  allow  the  addition  of  81  new 
acute  care  beds,  because,  inter  alia,  the 
department  staff  had  weighed  and  consid- 
ered all  the  factors  under  the  Mississippi 
State  Health  Plan  and  the  Mississippi 
Certificate  of  Need  Review  Manual  gen- 
eral criteria,  and  the  hospital  adequately 
documented  the  need  for  the  proposed 
project,  based  on  growth  and  utilization  of 
facilities  and  services  and  an  occupancy 
rate  in  excess  of  70  percent  for  the  most 
recent  two  years.  St.  Dominic- Jackson 
Mem'l  Hosp.  v.  Miss.  State  Dep't  of 
Health,  910  So.  2d  1077  (Miss.  2005). 

There  was  substantial  evidence  to  sup- 
port the  department  of  health's  decision  to 
grant  a  hospital  a  certificate  of  need 


(CON)  to  allow  an  expansion,  because, 
inter  alia,  the  department  staff  found  that 
the  project  was  in  substantial  compliance 
for  the  expansion  and  renovation  con- 
tained in  the  Mississippi  State  Health 
Plan  and  the  Mississippi  Certificate  of 
Need  Review  Manual,  and  the  need  re- 
quirement was  upheld  because  of  the 
rapid  growth  in  the  types  of  services  of- 
fered at  the  facility,  the  increased  number 
of  physicians  on  the  hospital's  medical 
staff,  and  the  increase  in  the  demand  for 
ancillary  services.  St.  Dominic-Jackson 
Mem'l  Hosp.  v.  Miss.  State  Dep't  of 
Health,  910  So.  2d  1077  (Miss.  2005). 

3.  No  reversible  error. 

Mississippi  Department  of  Health 
(DOH)  properly  approved  a  certificate  of 
need  (CON)  for  a  behavioral  health  center 
to  add  twenty  adolescent  psychiatric  beds 
in  Warren  County,  pursuant  to  Miss.  Code 
Ann.  §  41-7-191(4)(a)(iii),  because  a  pre- 
viously approved  CON  for  such  beds  was 
never  acted  upon  and,  therefore,  the  ex- 
ception to  the  moratorium  on  adolescent 
psychiatric  beds  under  §  41-7- 
191(4)(a)(iii)  remained  available  to  the 
DOH;  the  DOH's  interpretation  of  §  41-7- 
191(4)(a)(iii)  was  reasonable.  Diamond 
Grove  Ctr.,  LLC  v.  Miss.  State  Dep't  of 
Health,  98  So.  3d  1068  (Miss.  Oct.  11, 
2012). 

In  a  case  involving  the  revocation  of  two 
certificates  of  need  (CONs),  although  a 
hearing  officer  made  an  improper  refer- 
ence about  giving  deference  to  the  Missis- 
sippi State  Department  of  Health,  there 
was  no  reversible  error  because  it  was 
clear  that  the  hearing  officer  acted  accord- 
ing to  her  mandate  to  make  recommended 
findings  of  fact  and  conclusions  of  law  to  a 
state  health  officer.  Brentwood  Health 
Mgmt.  of  Miss.,  LLC  v.  Miss.  State  Dep't  of 
Health,  29  So.  3d  775  (Miss.  Ct.  App. 
2009). 


§  41-7-202.    Stay  of  commission  proceedings  pending  appeal. 

There  shall  be  a  "stay  of  proceedings"  of  any  written  decision  of  the  State 
Department  of  Health  pertaining  to  a  certificate  of  need  for  a  home  health 
agency,  as  defined  in  Section  41-7-173(h)(ix),  for  a  period  of  thirty  (30)  days 
from  the  date  of  that  decision.  The  stay  of  proceedings  shall  expire  at  the 
termination  of  thirty  (30)  days;  however,  no  license  to  operate  any  such  home 
health  agency  that  is  the  subject  of  the  decision  shall  be  issued  by  the  licensing 
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agency,  and  no  certification  for  such  home  health  agency  to  participate  in  the 
Title  XVIII  or  Title  XIX  programs  of  the  Social  Security  Act  shall  be  granted 
until  all  statutory  appeals  have  been  exhausted  or  the  time  for  such  appeals 
has  expired.  The  stay  of  proceedings  provided  for  in  this  section  shall  not  apply 
to  any  party  appealing  any  final  order  of  the  State  Department  of  Health 
pertaining  to  a  certificate  of  need  for  any  health-care  facility  as  defined  in 
Section  41-7-173(h),  with  the  exception  of  any  home  health  agency  as  defined 
in  Section  41-7-173(h)(ix). 

SOURCES:  Laws,  1983,  ch.  484,  §  9;  Laws,  1985,  ch.  534,  §  12;  Laws,  1986,  ch. 
437,  §  45;  Laws,  1992,  ch.  512,  §  2,  eff  from  and  after  passage  (approved 
May  14,  1992). 

Editor's  Note  —  Laws  of  1986,  ch.  437,  §  51,  eff  from  and  after  July  1,  1986, 
amended  Laws  of  1985,  ch.  534,  §  15,  by  deleting  the  provision  which  would  have 
repealed  this  section  as  of  July  1,  1986. 

Federal  Aspects  —  Provisions  of  Title  XVIII  of  the  Social  Security  Act,  see  42  USCS 
§§  1395  etseq. 

Provisions  of  Title  XIX  of  the  Social  Security  Act,  see  42  USCS  §§  1396  et  seq. 

§  41-7-203.  Repealed. 

Repealed  by  Laws,  1983,  ch.  484,  §  11,  eff  from  and  after  April  9,  1983. 
[Laws,  1979,  ch.  451,  §  17] 

Editor's  Note  —  Former  §  41-7-203  created  the  position  of  administrative  appeal 
judge,  and  provided  for  the  appointment  to  fill  the  position. 

§  41-7-205.  Nonsubstantive  projects;  exemption  from  formal 
review. 

The  State  Department  of  Health  shall  provide  an  expedited  review  for 
those  projects  which  it  determines  to  warrant  such  action.  All  requests  for  such 
an  expedited  review  by  the  applicant  must  be  made  in  writing  to  the  State 
Department  of  Health.  The  State  Department  of  Health  shall  make  a  deter- 
mination as  to  whether  expedited  review  is  appropriate  within  fifteen  (15)  days 
after  receipt  of  a  written  request.  The  State  Department  of  Health  shall  render 
its  decision  concerning  the  issuance  of  a  certificate  of  need  within  ninety  (90) 
days  after  the  receipt  of  a  completed  application.  A  project  is  subject  to 
expedited  review  only  if  it  meets  one  (1)  of  the  following  criteria: 

(a)  A  transfer  or  change  of  ownership  of  a  health  care  facility  wherein 
the  facility  continues  to  operate  under  the  same  category  of  license  or  permit 
as  it  possessed  prior  to  the  date  of  the  proposed  change  of  ownership  and 
none  of  the  other  activities  described  in  Section  41-7-191(1)  take  place  in 
conjunction  with  such  transfer; 

(b)  Replacement  of  equipment  with  used  equipment  of  similar  capabil- 
ity if  the  equipment  is  included  in  the  facility's  annual  capital  expenditure 
budget  or  plan; 
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(c)  A  request  for  project  cost  overruns  that  exceed  the  rate  of  inflation  as 
determined  by  the  State  Department  of  Health; 

(d)  A  request  for  relocation  of  services  or  facilities  if  the  relocation  of 
such  services  or  facilities  (i)  involves  a  capital  expenditure  by  or  on  behalf  of 
a  health  care  facility,  or  (ii)  is  more  than  one  thousand  three  hundred  twenty 
(1,320)  feet  from  the  main  entrance  of  the  health  care  facility  or  the  facility 
where  the  service  is  located; 

(e)  A  request  for  a  certificate  of  need  to  comply  with  duly  recognized  fire, 
building,  or  life  safety  codes,  or  to  comply  with  state  licensure  standards  or 
accreditation  standards  required  for  reimbursements;  and 

(f)  A  request  for  a  certificate  of  need  for  an  expenditure  that  is  not  for  a 
single  diagnostic,  therapeutic,  rehabilitative,  preventive  or  palliative  proce- 
dure service  or  series  of  those  procedures,  and  that  exceeds  the  capital 
expenditure  minimum  specified  under  Section  41-7-173. 

SOURCES:  Laws,  1979,  ch.  451,  §  11;  Laws,  1980,  ch.  493,  §  10;  Laws,  1982,  ch. 
482,  §  7;  Laws,  1985,  ch.  534,  §  13;  Laws,  1986,  ch.  338;  Laws,  1986,  ch.  437, 
§  46;  Laws,  1987,  ch.  515,  §  7;  Laws,  1999,  ch.  583,  §  5;  Laws,  2011,  ch.  540, 
§  2,  eff  from  and  after  July  1,  2011. 

Amendment  Notes  —  The  2011  amendment  added  (f). 

§  41-7-207.  Emergency  replacement  of  facilities;  expedited 
review. 

Notwithstanding  any  other  provisions  of  Sections  41-7-171  through  41-7- 
209,  when  the  need  for  any  emergency  replacement  occurs,  the  certificate  of 
need  review  process  may  be  expedited  by  promulgation  of  administrative 
procedures  for  expenditures  necessary  to  alleviate  an  emergency  condition. 
Emergency  replacement  means  the  replacement  of  partial  facilities  or  equip- 
ment the  replacement  of  which  is  not  exempt  from  certificate  of  need  review 
pursuant  to  the  medical  equipment  replacement  exemption  provided  in  Sec- 
tion 41-7-191(l)(f),  without  which  the  operation  of  the  facility  and  the  health 
and  safety  of  patients  would  be  immediately  jeopardized.  Expenditures  under 
this  section  shall  be  limited  to  the  replacement  of  those  necessary  facilities  or 
equipment,  the  loss  of  which  constitutes  an  emergency. 

SOURCES:  Laws,  1979,  ch.  451,  §  19;  Laws,  1999,  ch.  583,  §  6,  eff  from  and  after 
June  30,  1999. 

§  41-7-209.  Violations. 

(1)  Any  person  or  entity  violating  the  provisions  of  Sections  41-7-171 
through  41-7-209,  or  regulations  promulgated  thereunder,  by  not  obtaining  a 
certificate  of  need,  by  deviating  from  the  provisions  of  a  certificate  of  need,  or 
by  refusing  or  failing  to  cooperate  with  the  State  Department  of  Health  in  its 
exercise  or  execution  of  its  functions,  responsibilities  and  powers  shall  be 
subject  to  the  following: 
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(a)  Revocation  of  the  license  of  a  health-care  facility  or  a  designated 
section,  component  or  bed  service  thereof,  or  revocation  of  the  license  of  any 
other  person  for  which  the  State  Department  of  Health  is  the  licensing 
agency.  If  the  State  Department  of  Health  lacks  jurisdiction  to  revoke  the 
license  of  such  person,  the  State  Health  Officer  shall  recommend  and  show 
cause  to  the  appropriate  licensing  agency  that  such  license  should  be 
revoked. 

(b)  Nonlicensure  by  the  State  Department  of  Health  of  a  specific  or 
designated  bed  service  offered  by  the  entity  or  person; 

(c)  Nonlicensure  by  the  State  Department  of  Health  where  infractions 
occur  concerning  the  acquisition  or  control  of  major  medical  equipment; 

(d)  Revoking,  rescinding  or  withdrawing  a  certificate  of  need  previously 
issued. 

(2)  Violations  of  Sections  41-7-171  through  41-7-209,  or  any  rules  or 
regulations  promulgated  in  furtherance  thereof  by  intent,  fraud,  deceit, 
unlawful  design,  willful  and/or  deliberate  misrepresentation,  or  by  careless, 
negligent  or  incautious  disregard  for  such  statutes  or  rules  and  regulations, 
either  by  persons  acting  individually  or  in  concert  with  others,  shall  constitute 
a  misdemeanor  and  shall  be  punishable  by  a  fine  not  to  exceed  One  Thousand 
Dollars  ($1,000.00)  for  each  such  offense.  Each  day  of  continuing  violation  shall 
be  considered  a  separate  offense.  The  venue  for  prosecution  of  any  such 
violation  shall  be  in  any  county  of  the  state  wherein  any  such  violation,  or 
portion  thereof,  occurred. 

(3)  The  Attorney  General,  upon  certification  by  the  State  Health  Officer, 
shall  seek  injunctive  relief  in  a  court  of  proper  jurisdiction  to  prevent  violations 
of  Sections  41-7-171  through  41-7-209  or  any  rules  or  regulations  promulgated 
in  furtherance  of  Sections  41-7-171  through  41-7-209  in  cases  where  other 
administrative  penalties  and  legal  sanctions  imposed  have  failed  to  prevent  or 
cause  a  discontinuance  of  any  such  violation. 

(4)  Major  third  party  payers,  public  or  private,  shall  be  notified  of  any 
violation  or  infraction  under  this  section  and  shall  be  requested  to  take  such 
appropriate  punitive  action  as  is  provided  by  law. 

SOURCES:  Laws,  1979,  ch.  451,  §  18;  Laws,  1980,  ch.  493,  §  11;  Laws,  1981,  ch. 
484,  §  15;  Laws,  1986,  ch.  437,  §  47,  eff  from  and  after  July  1,  1986. 

Cross  References  —  Applicability  of  this  section  to  violations  of  provisions  relative 
to  the  licensing  of  birthing  centers,  see  §  41-77-23. 

Imposition  of  standard  state  assessment  in  addition  to  all  court  imposed  fines  or 
other  penalties  for  any  misdemeanor  violation,  see  §  99-19-73. 


STATEWIDE  HEALTH  COORDINATING  COUNCIL 
[REPEALED] 


Sec. 


41-7-301. 
41-7-302. 
41-7-303. 


Repealed. 
Repealed. 
Repealed. 
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41-7-304.  Repealed. 
41-7-305.  Repealed. 

§  41-7-301.  Repealed. 

Repealed  by  Laws,  1986,  ch.  437,  §  48,  eff  from  and  after  July  1,  1986. 
[Laws,  1981,  ch.  407,  §  1;  Laws,  1982,  ch.  315,  §  1;  Laws,  1984,  ch.  368, 
§  1;  reenacted.  Laws,  1986,  ch.  339,  §  1] 

Editor's  Note  —  Former  §  41-7-301  created  the  statewide  health  coordinating 
council. 

§  41-7-302.  Repealed. 

Repealed  by  Laws,  1987,  ch.  515,  §  8(7)  eff  from  and  after  July  1,  1988. 
[Laws,  1986,  ch.  437,  §  52;  Laws,  1987,  ch.  515,  §  8] 

Editor's  Note  —  Former  Section  41-7-302  related  to  the  establishment  of  a 
statewide  health  coordinating  council. 

§  41-7-303.  Repealed. 

Repealed  by  Laws,  1986,  ch.  437,  §  48,  eff  from  and  after  July  1,  1986. 
[Laws,  1981,  ch.  407,  §  2;  Laws,  1982,  §  315,  §  2;  Laws,  1984,  ch.  368, 
§  2;  reenacted.  Laws,  1986,  ch.  339,  §  2] 

Editor's  Note  —  Former  Section  41-7-303  specified  the  duties  and  functions  of  the 
statewide  health  coordinating  council. 

§  41-7-304.  Repealed. 

Repealed  by  Laws,  1987,  ch.  515,  §  9(3),  eff  from  and  after  July  1,  1988. 
[Laws,  1986,  ch.  437,  §  53;  Laws,  1987,  ch.  515,  §  9] 

Editor's  Note  —  Former  Section  41-7-304  related  to  the  duties  and  functions  of  the 
statewide  health  coordinating  council. 

§  41-7-305.  Repealed. 

Repealed  by  Laws,  1981,  ch.  407,  §  5,  eff  from  and  after  December  31, 
1988. 

[Laws,  1981,  ch.  407,  §  3;  Laws,  1982,  ch.  315,  §  3;  reenacted.  Laws,  1984, 
ch.  368,  §  3;  reenacted.  Laws,  1986,  ch.  339,  §  3] 

Editor's  Note  —  Former  §  41-7-305  prohibited  members  of  the  commission  from 
voting  on  matters  in  which  they  had  an  interest,  and  required  disclosure  of  such 
interests. 

Laws  of  1981,  ch.  407,  §  5,  provided  for  the  repeal  of  this  section  effective  from  and 
after  October  1,  1982.  Laws  of  1982,  ch.  315,  §  4,  extended  the  repeal  date  until 
December  31,  1984.  Subsequently,  Laws  of  1984,  ch.  368,  §  4,  further  extended  the 
repeal  date  until  December  31,  1986.  Finally  Laws  of  1986,  ch.  339,  §  4,  further 
extended  the  repeal  date  until  December  31,  1988. 
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HEALTH  MAINTENANCE  ORGANIZATIONS 
[REPEALED] 

Sec. 

41-7-401.  Repealed. 

§  41-7-401.  Repealed. 

Repealed  by  Laws,  1995,  ch.  613,  §  35,  eff  from  and  after  July  1,  1995. 
[Laws,  1986,  ch.  483;  Laws,  1988,  ch.  555;  Laws,  1994,  ch.  422,  §  6] 

Editor's  Note  —  Former  §  41-7-401  related  to  issuance  of  certificates  of  authority 
for  health  maintenance  organizations.  For  current  provisions  relating  to  health 
maintenance  organizations,  see  §§  83-41-301  et  seq. 
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CHAPTER  9 


Regulation  of  Hospitals;  Hospital  Records 


Regulation  of  Hospitals    41-9-1 

Reimbursement  for  Trauma  Care  Service    41-9-51 

Hospital  Records  —  Preparation,  Preservation  and  Destruction    41-9-61 

Hospital  Records  —  Use  in  Trials  and  Administrative  Hearings   41-9-101 

Rural  Hospital  Flexibility  Act    41-9-201 

Rural  Health  Availability  Act   41-9-301 


REGULATION  OF  HOSPITALS 


Sec. 

41-9-1. 

Declaration  of  purpose. 

41-9-3. 

Definitions. 

41-9-5. 

Repealed. 

41-9-7. 

License. 

41-9-9. 

Application  for  license. 

41-9-11. 

Issuance  and  renewal  of  license. 

41-9-13. 

Issuance  of  temporary  licenses. 

41-9-15. 

Denial  or  revocation  of  license;  notice,  hearings  and  review. 

41-9-17. 

Rules,  regulations  and  standards. 

41-9-19. 

Effective  date  of  rules,  regulations  or  standards. 

41-9-21. 

Inspections  and  consultations. 

41-9-23. 

Information  confidential. 

41-9-25  and  41-9-27.  Repealed. 

41-9-29. 

Annual  report  of  licensing  agency. 

41-9-31. 

Judicial  review. 

41-9-33. 

Penalties. 

41-9-35. 

Injunction. 

41-9-37. 

Paid  educational  leave  for  hospital  employees. 

§  41-9-1.    Declaration  of  purpose. 

The  purpose  of  Sections  41-9-1  through  41-9-35  is  to  protect  and  promote 
the  public  health  by  providing  for  the  development,  establishment  and 
enforcement  of  certain  standards  in  the  construction,  maintenance  and  opera- 
tion of  hospitals  which  v^ill  insure  safe,  sanitary  and  reasonably  adequate  care 
and  treatment  of  individuals  in  hospitals.  The  legislature  hereby  finds  that  the 
protection  and  promotion  of  the  public  health  requires  the  measures  provided 
for  in  said  sections. 

SOURCES:  Codes,  1942,  §  7146.5-02;  Laws,  1948,  ch.  398,  §  2. 

Cross  References  —  Operation  and  maintenance  of  ambulance  service,  see  §§  41- 
55-1  et  seq. 

Air  ambulance  service  districts,  see  §§  41-55-31  et  seq. 

Evaluation  and  review  of  professional  health  services  providers,  see  §§  41-63-1  et 
seq. 

Operation  of  unit  of  hospital  as  birthing  center  under  license  issued  to  hospital,  see 
§  41-77-1. 
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Required  reporting  of  abuse  or  exploitation  of  patients  and  residents  of  hospitals,  see 
§  43-47-37. 

Disciplinary  action  by  hospital  with  respect  to  physician's  hospital  privileges,  see 
§  73-25-93. 

JUDICIAL  DECISIONS 


1.  In  general. 

The  scope  of  judicial  review  of  a  decision 
by  a  private  hospital,  which  was  licensed 
pursuant  to  §  41-9-1  to  terminate  a  phy- 
sician's staff  privileges,  was  limited  to  a 
determination  of  whether  the  procedures 
followed  by  the  hospital  violated  its  own 
bylaw  provisions  for  due  process.  Section 
73-25-93  limits  judicial  surveillance  of 
hospital  disciplinary  proceedings  to  the 
narrow  inquiry  of  whether  the  hospital 


complied  with  the  procedural  due  process 
requirements  prescribed  by  its  own  by- 
laws. In  §  73-25-93,  the  legislature  recog- 
nized the  authority  of  a  licensed  hospital 
to  control  and  regulate  its  staff  privileges. 
The  statute  delineates  no  distinction  be- 
tween private  or  public  hospitals  in  that  it 
refers  to  any  licensed  hospital.  Wong  v. 
Garden  Park  Community  Hosp.,  565  So. 
2d  550  (Miss.  1990). 


RESEARCH  REFERENCES 


ALR.  Validity  and  construction  of  stat- 
ute requiring  establishment  of  "need"  as 
precondition  to  operation  of  hospital  or 
other  facilities  for  the  care  of  sick  people. 
61  A.L.R.3d  278. 

Am  Jur.  40  A  Am.  Jur.  2d,  Hospitals  and 
Asylums  §§  3-6. 

CJS.  41  C.J.S.,  Hospitals  §  6. 

§  41-9-3.  Definitions. 


Practice  References.  Health  Care  Ad- 
ministration Library  (CD-ROM) 
(LexisNexis). 

Health  Care  Law  Sourcebook:  A  Com- 
pendium of  Federal  Laws,  Regulations 
and  Documents  Relating  to  Health  Care 
(Matthew  Bender). 


As  used  in  Sections  41-9-1  through  41-9-35: 

(a)  "Hospital"  means  a  place  devoted  primarily  to  the  maintenance  and 
operation  of  facilities  for  the  diagnosis,  treatment  and  care  of  individuals 
suffering  from  physical  or  mental  infirmity,  illness,  disease,  injury  or 
deformity,  or  a  place  devoted  primarily  to  providing  obstetrical  or  other 
medical,  surgical  or  nursing  care  of  individuals,  whether  or  not  any  such 
place  be  organized  or  operated  for  profit  and  whether  any  such  place  be 
publicly  or  privately  owned.  The  term  "hospital"  does  not  include  convales- 
cent or  boarding  homes,  children's  homes,  homes  for  the  aged  or  other  like 
establishments  where  room  and  board  only  are  provided,  nor  does  it  include 
offices  or  clinics  where  patients  are  not  regularly  kept  as  bed  patients. 

(b)  "Person"  means  any  individual,  firm,  partnership,  corporation,  com- 
pany, association  or  joint  stock  association,  and  the  legal  successor  thereof. 

(c)  "Governmental  unit"  means  the  state,  or  any  county,  municipality  or 
other  political  subdivision  or  any  department,  division,  board  or  other 
agency  of  any  of  the  foregoing,  excluding  all  federal  establishments. 

(d)  "Licensing  agency"  means  the  State  Department  of  Health. 


150 


Regulation  of  Hospitals;  Records 


§  41-9-7 


SOURCES:  Codes,  1942,  §  7146.5-01;  Laws,  1948,  ch.  398,  §  1;  Laws,  1979,  ch. 
451,  §  22;  Laws,  1986,  ch.  437,  §  14,  eff  from  and  after  July  1,  1986. 

Editor's  Note  —  The  "Vulnerable  Adult  Act"  was  changed  to  the  "Vulnerable  Persons 
Act." 

Cross  References  —  Incorporation  of  this  section's  definition  of  "hospital"  into 
provisions  relative  to  exemptions  from  sales  tax,  see  §  27-65-111. 

State  Board  of  Mental  Health  powers  and  duties,  see  §  41-4-7. 

Mississippi  Health  Care  Commission  Law  of  1979,  see  §§  41-7-171  et  seq. 

Preparation,  preservation  and  disposition  of  hospital  records,  see  §§  41-9-61  et  seq. 

Ambulatory  surgical  facility  owned  or  operated  by  hospital  or  hospital  holding, 
leasing,  or  management  company,  see  §  41-75-1. 

Federal  certification  of  ambulatory  surgical  facility  owned  or  operated  by  hospital  or 
hospital  holding,  leasing,  or  management  company,  see  §  41-75-1. 

Ambulatory  surgical  facility  owned  or  operated  by  entity  or  person  other  than 
hospital  or  hospital  holding  company,  see  §  41-75-1. 

"Freestanding"  ambulatory  surgical  facility,  see  §  41-75-1. 

"Hospital  affiliated"  ambulatory  surgical  facility,  see  §  41-75-1. 

Hospital  as  defined  in  this  section  as  "care  facility"  for  purposes  of  Vulnerable  Adults 
Act,  see  §  43-47-5. 

Applicability  of  this  section  to  the  disclosure  of  any  and  all  information  board  of 
medical  licensure  has  concerning  physician  to  hospitals,  see  §  73-25-28. 

ATTORNEY  GENERAL  OPINIONS 


Inasmuch  as  county  health  depart- 
ments do  not  provide  care  to  bed  patients, 
it  appears  that  county  health  depart- 
ments are  not  "hospitals"  as  defined  in 
Section  41-9-3.  Since  county  health  de- 


partments are  not  hospitals,  records  in 
the  possession  of  county  health  depart- 
ments are  not  hospital  records.  Thomp- 
son, October  18,  1995,  A.G.  Op.  #95-0674. 


RESEARCH  REFERENCES 

Am  Jur.  40AAm.  Jur.  2d,  Hospitals  and        CJS.  41  C.J.S.,  Hospitals  §  6. 
Asylums  §§  3-6. 

§  41-9-5.  Repealed. 

Repealed  by  Laws,  1986,  ch.  437,  §  48,  eff  from  and  after  July  1,  1986. 
[Codes,  1942,  §  7146.5-01;  Laws,  1948,  ch.  398,  §  1;  Laws,  1979,  ch.  451, 
§  23;  Laws,  1985,  ch.  534,  §  14;  Laws,  1986,  ch.  437,  §  51] 

Editor's  Note  —  Former  §  41-9-5  authorized  the  health  care  commission  to  delegate 
its  functions. 

§  41-9-7.  License. 

No  person  or  governmental  unit,  acting  severally  or  jointly  with  any  other 
person  or  governmental  unit  shall  establish,  conduct,  or  maintain  a  hospital  in 
this  state  without  a  license  as  provided  for  in  Section  41-9-11.  No  license  so 
granted  shall  permit,  approve  or  allow  child  placement  activities  by  any  person 
or  governmental  unit  licensed  hereunder. 
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SOURCES:  Codes,  1942,  §  7146.5-03;  Laws,  1948,  ch.  398,  §  3. 

Cross  References  —  Temporary  licenses,  see  §  41-9-13. 
Penalty  for  operation  without  license,  see  §  41-9-33. 
Injunction  against  operation  without  license,  see  §  41-9-35. 

Ambulatory  surgical  facility  owned  or  operated  by  hospital  or  hospital  holding, 
leasing,  or  management  company,  see  §  41-75-1. 

Federal  certification  of  ambulatory  surgical  facility  owned  or  operated  by  hospital  or 
hospital  holding,  leasing,  or  management  company,  see  §  41-75-1. 

Ambulatory  surgical  facility  owned  or  operated  by  entity  or  person  other  than 
hospital  or  hospital  holding  company,  see  §  41-75-1. 

"Hospital  affiliated"  ambulatory  surgical  facility,  see  §  41-75-1. 

"Freestanding"  ambulatory  surgical  facility,  see  §  41-75-1. 

RESEARCH  REFERENCES 

Am  Jur.  40AAm.  Jur.  2d,  Hospitals  and        CJS.  41  C. J.S.,  Hospitals  §  6. 
Asylums  §§  3-6. 

§  41-9-9.    Application  for  Hcense. 

(1)  An  application  for  a  license  shall  be  made  to  the  licensing  agency  upon 
forms  provided  by  it  and  shall  contain  such  information  as  the  licensing  agency 
reasonably  requires,  which  may  include  affirmative  evidence  of  ability  to 
comply  with  such  reasonable  standards,  rules  and  regulations  as  are  lawfully 
prescribed  under  Section  41-9-17.  A  license,  unless  suspended  or  revoked,  shall 
be  renewable  annually  upon  payment  of  a  renewal  fee  of  Twenty  Dollars 
($20.00)  for  each  licensed  bed  in  the  hospital  which  shall  be  paid  to  the 
licensing  agency,  with  a  minimum  fee  of  Five  Hundred  Dollars  ($500.00)  per 
hospital  and  a  maximum  fee  of  Five  Thousand  Dollars  ($5,000.00),  and  upon 
filing  by  the  licensee  and  approval  by  the  licensing  agency  of  an  annual  report 
upon  such  uniform  dates  and  containing  such  information  in  such  form  as  the 
licensing  agency  prescribes  by  rule  or  regulation.  Each  license  shall  be  issued 
only  for  the  premises  and  person  or  persons  or  other  legal  entity  or  entities 
named  in  the  application  and  shall  not  be  transferable  or  assignable  except 
with  the  written  approval  of  the  licensing  agency.  Licenses  shall  be  posted  in 
a  conspicuous  place  on  the  licensed  premises. 

(2)  The  appropriate  licensure  fee,  according  to  the  schedule  herein,  shall 
be  paid  to  the  licensing  agency  and  may  be  paid  by  check,  draft  or  money  order. 
A  license  shall  not  be  issued  to  any  hospital  until  such  fee  is  received  by  the 
licensing  agency. 

(3)  A  fee  known  as  a  "User  Fee"  shall  be  applicable  and  shall  be  paid  to  the 
licensing  agency  as  set  out  in  subsection  (2)  of  this  section.  This  user  fee  shall 
be  assessed  for  the  purpose  of  the  required  reviewing  and  inspections  of  the 
proposal  of  any  hospital  in  which  there  are  additions,  renovations,  moderniza- 
tions, expansion,  alterations,  conversions,  modifications  or  replacement  of  the 
entire  facility  involved  in  such  proposal.  This  fee  includes  the  reviewing  of 
architectural  plans  in  all  steps  required.  There  shall  be  a  minimum  user  fee  of 
Fifty  Dollars  ($50.00)  and  a  maximum  user  fee  of  Five  Thousand  Dollars 
($5,000.00). 
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SOURCES:  Codes,  1942,  §  7146.5-04;  Laws,  1948,  ch.  398,  §  4;  Laws,  1984,  ch. 
315,  §  1;  Laws,  1986,  ch.  500,  §  23;  Laws,  1998,  ch.  433,  §  1,  eff  from  and  after 
July  1,  1998. 

Cross  References  —  Ambulatory  surgical  facility  owned  or  operated  by  entity  or 
person  other  than  hospital  or  hospital  holding  company,  see  §  41-75-1. 

Ambulatory  surgical  facility  owned  or  operated  by  hospital  or  hospital  holding, 
leasing,  or  management  company,  see  §  41-75-1. 

Federal  certification  of  ambulatory  surgical  facility  owned  or  operated  by  hospital  or 
hospital  holding,  leasing,  or  management  company,  see  §  41-75-1. 

"Freestanding"  ambulatory  surgical  facility,  see  §  41-75-1. 

"Hospital  affiliated"  ambulatory  surgical  facility,  see  §  41-75-1. 

RESEARCH  REFERENCES 

Am  Jur.  13A  Am.  Jur.  PI  &  Pr  Forms  application  —  for  license  or  permit  to 
(Rev),  Hospitals,  Forms  1,  2  (petition  or    establish  and  operate  hospital). 

§  41-9-11.    Issuance  and  renewal  of  license. 

Upon  receipt  of  an  application  for  license  and  the  license  fee,  the  licensing 
agency  shall  issue  a  license  if  the  applicant  and  hospital  facilities  meet  the 
requirements  established  under  Sections  41-9-1  through  41-9-35,  and  the 
requirements  of  Section  41-7-173  et  seq.,  where  determined  by  the  licensing 
agency  to  be  applicable.  A  license,  unless  suspended  or  revoked,  shall  be 
renewable  annually,  upon  filling  by  the  licensee,  and  approval  by  the  licensing 
agency  of  an  annual  report  upon  such  uniform  dates  and  containing  such 
information  in  such  form  as  the  licensing  agency  prescribes  by  regulation  and 
upon  paying  the  annual  fee  for  such  license  as  determined  by  the  schedule  and 
provisions  of  Section  41-9-9.  Each  license  shall  be  issued  only  for  the  premises 
and  persons  or  governmental  units  named  in  the  application  and  shall  not  be 
transferable  or  assignable  except  with  the  written  approval  of  the  licensing 
agency.  Licenses  shall  be  posted  in  a  conspicuous  place  on  the  licensed 
premises. 

SOURCES:  Codes,  1942,  §  7146.5-05;  Laws,  1948,  ch.  398,  §  5;  Laws,  1980,  ch. 
493,  §  13;  Laws,  1984,  ch.  315,  §  2;  Laws,  1986,  ch.  437,  §  15,  eff  from  and 
after  July  1,  1986. 

Cross  References  —  Ambulatory  surgical  facility  owned  or  operated  by  entity  or 
person  other  than  hospital  or  hospital  holding  company,  see  §  41-75-1. 

Ambulatory  surgical  facility  owned  or  operated  by  hospital  or  hospital  holding, 
leasing,  or  management  company,  see  §  41-75-1. 

Federal  certification  of  ambulatory  surgical  facility  owned  or  operated  by  hospital  or 
hospital  holding,  leasing,  or  management  company,  see  §  41-75-1. 

"Freestanding"  ambulatory  surgical  facility,  see  §  41-75-1. 

"Hospital  affiliated"  ambulatory  surgical  facility,  see  §  41-75-1. 
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RESEARCH  REFERENCES 

Am  Jur.  13A  Am.  Jur.  PI  &  Pr  Forms     for  establishment  and  operation  of  hospi- 
(Rev),  Hospitals,  Form  8  (order  —  by  ad-  tal). 
ministrative  agency  —  granting  license 

§  41-9-13.    Issuance  of  temporary  licenses. 

The  licensing  agency  may  issue  temporary  licenses  under  Sections  41-9-1 
through  41-9-35  which  shall  be  good  for  not  more  than  six  (6)  months. 

SOURCES:  Codes,  1942,  §  7146.5-01;  Laws,  1948,  ch.  398,  §  1;  Laws,  1979,  ch. 
451,  §  24;  Laws,  1986,  ch.  437,  §  16,  eff  from  and  after  July  1,  1986. 

Cross  References  —  Mississippi  Health  Care  Commission  Law  of  1979,  see 
§§  41-7-171  et  seq. 

§  41-9-15.    Denial  or  revocation  of  license;  notice,  hearings 
and  review. 

The  licensing  agency,  after  notice  and  opportunity  for  hearing  to  the 
applicant  or  licensee,  is  authorized  to  deny,  suspend  or  revoke  a  license  in  any 
case  in  which  it  finds  that  there  has  been  a  substantial  failure  to  comply  with 
the  requirements  established  under  Section  41-9-1  through  41-9-35. 

Such  notice  shall  be  effected  by  registered  mail,  or  by  personal  service, 
setting  forth  the  particular  reasons  for  the  proposed  action  and  a  fixing  date 
not  less  than  thirty  (30)  days  from  the  date  of  such  mailing  or  service,  at  which 
the  applicant  or  licensee  shall  be  given  an  opportunity  for  a  prompt  and  fair 
hearing.  On  the  basis  of  any  such  hearing,  or  upon  default  of  the  applicant  or 
licensee,  the  licensing  agency  shall  make  a  determination  specifying  its 
findings  of  fact  and  conclusions  of  law.  A  copy  of  such  determination  shall  be 
sent  by  registered  mail  or  served  personally  upon  the  applicant  or  licensee.  The 
decision  revoking,  suspending  or  denying  the  license  or  application  shall 
become  final  thirty  (30)  days  after  it  is  so  mailed  or  served,  unless  the  applicant 
or  licensee,  within  such  thirty-day  period,  appeals  the  decision,  pursuant  to 
Section  41-9-31.. 

The  procedure  governing  hearings  authorized  by  this  section  shall  be  in 
accordance  with  rules  promulgated  by  the  licensing  agency.  A  full  and  complete 
record  shall  be  kept  of  all  proceedings,  and  all  testimony  shall  be  reported  but 
need  not  be  transcribed  unless  the  decision  is  appealed  pursuant  to  Section 
41-9-31.  Witnesses  may  be  subpoenaed  by  either  party.  Compensation  shall  be 
allowed  to  witnesses  as  in  cases  in  the  chancery  court.  Each  party  shall  pay  the 
expense  of  his  own  witnesses.  The  cost  of  the  record  shall  be  paid  by  the 
licensing  agency.  Any  other  party  desiring  a  copy  of  the  transcript  shall  pay 
therefor  the  reasonable  cost  of  preparing  the  same. 

SOURCES:  Codes,  1942,  §  7146.5-06;  Laws,  1948,  ch.  398,  §  6;  Laws,  1980,  ch. 
493,  §  14,  eff  from  and  after  passage  (approved  May  13,  1980). 
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Editor's  Note  —  Section  41-9-5,  referred  to  in  this  section,  was  repealed  by  Laws, 
1986,  ch.  437,  §  48,  effective  from  and  after  July  1,  1986. 

Sections  41-9-25  and  41-9-27,  referred  to  in  this  section,  were  repealed  by  Laws,  1980, 
ch.  493,  §  22,  effective  from  and  after  May  13,  1980. 

Cross  References  —  Subpoena  for  witnesses,  generally,  see  §  13-3-93. 

RESEARCH  REFERENCES 


Am  Jur.  lA  Am.  Jur.  PI  &  Pr  Forms 
(Rev),  Administrative  Law,  Form  341.2 
(complaint,  petition,  or  declaration  —  by 
license  holder  —  against  administrative 
agency  —  to  enjoin  further  proceedings  to 
suspend  or  revoke  license  —  attempt  to 
suspend  or  revoke  license  on  grounds  not 
listed  in  statute  authorizing  suspension  or 
revocation  of  license). 

13A  Am.  Jur.  PI  &  Pr  Forms  (Rev), 
Hospitals,  Forms  3  et  seq.  (licensing  and 
regulation). 


16A  Am.  Jur.  PI  &  Pr  Forms  (Rev), 
Licenses  and  Permits,  Form  47  (petition 
or  application  —  allegation  —  denial  of 
proper  hearing  and  failure  to  apprise  li- 
censee of  complaint  against  such  licensee 
as  grounds  for  review  of  revocation  of 
license). 

16A  Am.  Jur.  PI  &  Pr  Forms  (Rev), 
Licenses  and  Permits,  Forms  61-63  (rein- 
statement). 


§  41-9-17.    Rules,  regulations  and  standards. 

The  licensing  agency  shall  adopt,  amend,  promulgate  and  enforce  such 
rules,  regulations  and  standards  v^ith  respect  to  all  hospitals  to  be  licensed 
under  Section  41-9-11  as  may  be  designed  to  further  the  accomplishment  of  the 
purposes  of  Sections  41-9-1  through  41-9-35  in  promoting  safe  and  adequate 
treatment  of  individuals  in  hospitals  in  the  interest  of  public  health,  safety  and 
welfare.  Any  rule,  regulation  or  standard  adopted  hereunder  shall  be  consid- 
ered as  promulgated  and  effective  from  and  after  the  time  the  same  is  recorded 
and  indexed  in  a  book  to  be  maintained  by  the  licensing  agency  in  its  main 
office  in  the  State  of  Mississippi,  entitled  "Minimum  Standard  of  Operation  for 
Mississippi  Hospitals."  Said  book  shall  be  open  and  available  to  all  hospitals 
and  the  public  generally  at  all  reasonable  times.  Upon  the  adoption  of  any  such 
rule,  regulation  or  standard,  the  licensing  agency  shall  mail  copies  thereof  to 
all  hospitals  in  the  state  v^hich  have  filed  with  said  agency  their  names  and 
addresses  for  this  purpose,  but  the  failure  to  mail  the  same  or  the  failure  of  the 
hospital  to  receive  the  same  shall  in  nowise  affect  the  validity  thereof.  No  such 
rules,  regulations  or  standards  shall  be  adopted  or  enforced  which  would  have 
the  effect  of  denying  a  license  to  a  hospital  or  other  institution  required  to  be 
licensed,  solely  by  reason  of  the  school  or  system  of  practice  employed  or 
permitted  to  be  employed  therein. 

SOURCES:  Codes,  1942,  §  7146.5-07;  Laws,  1948,  ch.  398,  §  7;  Laws,  1980,  ch. 
493,  §  15;  Laws,  1986,  ch.  437,  §  17,  eff  from  and  after  July  1,  1986. 

Cross  References  —  Ambulatory  surgical  facility  owned  or  operated  by  entity  or 
person  other  than  hospital  or  hospital  holding  company,  see  §  41-75-1. 

Ambulatory  surgical  facility  owned  or  operated  by  hospital  or  hospital  holding, 
leasing,  or  management  company,  see  §  41-75-1. 
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Federal  certification  of  ambulatory  surgical  facility  owned  or  operated  by  hospital  or 
hospital  holding,  leasing,  or  management  company,  see  §  41-75-1. 
"Freestanding"  ambulatory  surgical  facility,  see  §  41-75-1. 
"Hospital  affiliated"  ambulatory  surgical  facility,  see  §  41-75-1. 

JUDICIAL  DECISIONS 


1.  In  general. 

In  an  action  contending,  inter  alia,  that 
the  refusal  of  defendant  hospital  to  admit 
one  plaintiff  to  deliver  her  baby,  allegedly 
because  she  was  black  and  indigent,  vio- 
lated §§  41-9-1  through  41-9-35,  the  court 
held  that,  in  general,  the  statutes  were 
irrelevant  to  plaintiff's  claims;  §  41-9-17, 
the  only  section  that  might  be  interpreted 


as  germane,  was  inapplicable  as  imposing 
no  duties  which  the  hospital  owed  plain- 
tiff but  merely  establishing  an  enforce- 
ment system  for  associated  regulations 
the  contents  of  which  plaintiff  failed  to 
provide  proof.  Campbell  v.  Mincey,  413  F. 
Supp.  16  (N.D.  Miss.  1975),  aff'd,  542  R2d 
573  (5th  Cir.  1976). 


§  41-9-19.    Effective  date  of  rules,  regulations  or  standards. 

Any  hospital  which  is  in  operation  at  the  time  of  promulgation  of  any 
applicable  rules,  regulations  or  standards  under  Section  41-9-17,  shall  be  given 
a  reasonable  time,  under  the  particular  circumstances  not  to  exceed  one  year 
from  the  date  of  such  promulgation,  within  which  to  comply  with  such  rules, 
regulations  or  standards. 

SOURCES:  Codes,  1942,  §  7146.5-08;  Laws,  1948,  eh.  398,  §  8. 

§  41-9-21.    Inspections  and  consultations. 

The  licensing  agency  shall  make  or  cause  to  be  made  such  inspections  and 
investigations  as  it  deems  necessary.  The  licensing  agency  may  prescribe  by 
regulations  that  any  licensee  or  applicant  desiring  to  make  specified  types  of 
alteration  or  addition  to  the  facilities  or  to  construct  new  facilities  shall,  before 
commencing  such  alteration,  addition  or  new  construction,  submit  plans  and 
specifications  therefor  to  the  licensing  agency  for  preliminary  inspection  and 
approval  or  recommendations  with  respect  to  compliance  with  the  rules, 
regulations  or  standards  authorized  in  Section  41-9-17.  Necessary  conferences 
and  consultations  may  be  provided. 

SOURCES:  Codes,  1942,  §  7146.5-09;  Laws,  1948,  ch.  398,  §  9. 

§  41-9-23.    Information  confidential. 

Information  received  by  the  licensing  agency  through  filed  reports,  inspec- 
tion, or  as  otherwise  authorized  under  Sections  41-9-1  through  41-9-35  shall 
not  be  disclosed  publicly  in  such  manner  as  to  identify  individuals,  except  in  a 
proceeding  involving  the  questions  of  licensure;  however,  the  licensing  agency 
may  utilize  statistical  data  concerning  types  of  services  and  the  utilization  of 
these  services  for  hospitals  in  performing  the  statutory  duties  imposed  upon  it 
by  Section  41-7-171,  et  seq.  and  by  Section  41-9-29. 
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SOURCES:  Codes,  1942,  §  7146.5-12;  Laws,  1948,  ch.  398,  §  12;  Laws,  1984,  ch. 
362,  §  1,  eff  from  and  after  July  1,  1984. 

§§  41-9-25  and  41-9-27.  Repealed. 

Repealed  by  Laws,  1980,  ch.  493,  §  22,  eff  from  and  after  May  13,  1980. 
[Laws  1948,  ch.  398,  §§  10,  11] 

Editor's  Note  —  Former  §  41-9-25  related  to  the  advisory  hospital  licensing  council, 
appointed  by  the  Mississippi  Commission  on  Hospital  Care,  to  advise  and  consult  with 
the  commission  in  carrying  out  its  functions. 

Former  §  41-9-27  set  out  the  specific  duties  of  the  advisory  hospital  council. 

§  41-9-29.    Annual  report  of  licensing  agency. 

The  licensing  agency  shall  prepare  and  publish  an  annual  report  of  its 
activities  and  operations  under  Sections  41-9-1  et  seq.  A  reasonable  number  of 
copies  of  such  publication(s)  shall  be  available  in  the  office  of  the  licensing 
agency  to  be  furnished  to  persons  requesting  them,  for  a  nominal  fee. 

SOURCES:  Codes,  1942,  §  7146.5-13;  Laws,  1948,  ch.  398,  §  13;  Laws,  1986,  eh. 
437,  §  18,  eff  from  and  after  July  1,  1986. 

Cross  References  —  Use  of  statistical  data  collected  under  this  section,  see 
§  41-9-23. 

§  41-9-31.    Judicial  review. 

Any  applicant  or  licensee  aggrieved  by  the  decision  of  the  licensing  agency 
after  a  hearing  may,  within  thirty  (30)  days  after  the  mailing  or  serving  of 
notice  of  the  decision  as  provided  in  Section  41-9-15,  file  a  notice  of  appeal  in 
the  chancery  court  of  the  First  Judicial  District  of  Hinds  County  or  the 
chancery  court  of  the  county  in  which  the  hospital  is  located  or  to  be  located, 
and  the  chancery  clerk  thereof  shall  serve  a  copy  of  the  notice  of  appeal  upon 
the  licensing  agency.  Thereupon  the  licensing  agency  shall,  within  sixty  (60) 
days  or  such  additional  time  as  the  court  may  allow  from  such  notice,  certify 
and  file  with  the  court  a  copy  of  the  record  and  decision,  including  the 
transcript  of  the  hearings,  on  which  the  decision  is  based.  Findings  of  fact  by 
the  licensing  agency  shall  be  conclusive  unless  substantially  contrary  to  the 
weight  of  the  evidence.  However,  upon  good  cause  shown,  the  court  may 
remand  the  case  to  the  licensing  agency  to  take  further  evidence,  and  the 
licensing  agency  may  thereupon  affirm,  reverse  or  modify  its  decision.  The 
court  may  affirm,  modify  or  reverse  the  decision  of  the  licensing  agency,  and 
either  the  applicant  or  licensee  or  the  licensing  agency  may  appeal  from  this 
decision  to  the  Supreme  Court  as  in  other  cases  in  the  chancery  court.  Pending 
final  disposition  of  the  matter  of  the  status  quo  of  the  applicant  or  licensee 
shall  be  preserved,  except  as  the  court  otherwise  orders  in  the  public  interest. 
Rules  with  respect  to  court  costs  in  other  cases  in  chancery  shall  apply  equally 
to  cases  hereunder. 
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SOURCES:  Codes,  1942,  §  7146.5-14;  Laws,  1948,  ch.  398,  §  14;  Laws,  1980,  ch. 
493,  §  16;  Laws,  1986,  ch.  437,  §  19,  eff  from  and  after  July  1,  1986. 

Cross  References  —  Denial  or  revocation  of  license,  see  §  41-9-15. 
Effect  of  appeal  on  finality  of  decision,  see  §  41-9-15. 

RESEARCH  REFERENCES 


Am  Jur.  lA  Am.  Jur.  PI  &  Pr  Forms 
(Rev),  Administrative  Law,  Form  341.2 
(complaint,  petition,  or  declaration  —  by 
license  holder  —  against  administrative 
agency  —  to  enjoin  further  proceedings  to 
suspend  or  revoke  license  —  attempt  to 
suspend  or  revoke  license  on  grounds  not 
listed  in  statute  authorizing  suspension  or 
revocation  of  license). 

§  41-9-33.  Penalties. 


16A  Am.  Jur.  PI  &  Pr  Forms  (Rev), 
Licenses  and  Permits,  Forms  21  et  seq. 
(grant  or  refusal  of  license). 

16A  Am.  Jur.  PI  &  Pr  Forms  (Rev), 
Licenses  and  Permits,  Forms  41  et  seq. 
(revocation,  suspension,  and  reinstate- 
ment of  licenses). 


Any  person  establishing,  conducting,  managing  or  operating  any  hospital 
v^ithout  a  license  as  provided  for  in  Section  41-9-11  shall  be  guilty  of  a 
misdemeanor,  and  upon  conviction,  shall  be  fined  not  more  than  One  Thousand 
Dollars  ($1,000.00)  for  the  first  offense  and  not  more  than  One  Thousand 
Dollars  ($1,000.00)  for  each  subsequent  offense.  Each  day  of  a  continuing 
violation  after  conviction  shall  be  considered  a  separate  offense. 

SOURCES:  Codes,  1942,  §  7146.5-15;  Laws,  1948,  ch.  398,  §  15;  Laws,  1980,  ch 
493,  §  17,  eff  from  and  after  passage  (approved  May  13,  1980). 

Cross  References  —  Imposition  of  standard  state  assessment  in  addition  to  all 
court  imposed  fines  or  other  penalties  for  any  misdemeanor  violation,  see  §  99-19-73. 

§  41-9-35.  Injunction. 

Notwithstanding  the  existence  or  pursuit  of  any  other  remedy,  the 
licensing  agency,  may  in  the  manner  provided  by  law,  upon  the  advice  of  the 
Attorney  General  who,  except  as  otherwise  authorized  in  Section  7-5-39,  shall 
represent  the  licensing  agency  in  the  proceedings,  maintain  an  action  in  the 
name  of  the  state  for  an  injunction  or  other  process  against  any  person  or 
governmental  unit  to  restrain  or  prevent  the  establishment,  conduct,  manage- 
ment or  operation  of  a  hospital  without  a  license  as  provided  for  in  Section 
41-9-11. 

SOURCES:  Codes,  1942,  §  7146.5-16;  Laws,  1948,  ch.  398,  §  16;  Laws,  2012,  ch. 
546,  §  15,  eff  from  and  after  July  1,  2012. 

Amendment  Notes  —  The  2012  amendment  inserted  "except  as  otherwise  autho- 
rized in  Section  7-5-39"  near  the  middle. 

Cross  References  —  Injunctions,  generally,  see  §§  11-13-1  et  seq. 
Injunction  against  unlicensed  practice  of  profession,  see  §  73-51-1. 
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§  41-9-37.    Paid  educational  leave  for  hospital  employees. 

(l)(a)  A  hospital  may  grant  paid  educational  leave  to  those  applicants  it 
deems  qualified  therefor,  upon  such  terms  and  conditions  as  it  may  impose 
and  as  provided  for  in  this  section. 

(b)  In  order  to  be  eligible  for  paid  educational  leave,  an  applicant  must: 

(i)  Be  working  at  the  sponsoring  hospital  at  the  time  of  application; 

(ii)  Attend  any  college  or  school  approved  and  designated  by  the 
sponsoring  hospital;  and 

(iii)  Agree  to  work  in  a  health-care  occupation  as  a  licensed  practical 
nurse,  registered  nurse,  nurse  practitioner,  speech  pathologist,  occupa- 
tional therapist,  physical  therapist  or  other  health-care  professional  in  the 
sponsoring  hospital  for  a  period  of  time  equivalent  to  the  period  of  time  for 
which  the  applicant  receives  paid  educational  leave  compensation,  calcu- 
lated to  the  nearest  whole  month,  but  in  no  event  less  than  two  (2)  years. 

(c)  (i)  Before  being  granted  paid  educational  leave,  each  applicant  shall 
enter  into  a  contract  with  the  sponsoring  hospital  agreeing  to  the  terms 
and  conditions  upon  which  the  paid  educational  leave  shall  be  granted. 
The  contract  shall  include  such  terms  and  provisions  necessary  to  carry 
out  the  full  purpose  and  intent  of  this  section.  The  contract  shall  be  signed 
by  the  administrator  of  the  sponsoring  hospital  and  the  recipient  of  paid 
educational  leave  compensation.  If  the  recipient  is  a  minor,  his  or  her 
minority  disabilities  shall  be  removed  by  a  chancery  court  of  competent 
jurisdiction  before  the  contract  is  signed. 

(ii)  The  sponsoring  hospital  shall  have  the  authority  to  cancel  any 
contract  made  between  it  and  any  recipient  for  paid  educational  leave 
upon  such  cause  being  deemed  sufficient  by  the  administrator  of  the 
hospital. 

(iii)  The  sponsoring  hospital  is  vested  with  full  and  complete  author- 
ity and  power  to  sue  in  its  own  name  any  recipient  for  any  balance  due  to 
the  hospital  on  any  such  uncompleted  contract.  The  sponsoring  hospital 
may  contract  with  a  collection  agency  or  banking  institution  for  collection 
of  any  balance  due  to  the  hospital  from  any  recipient.  The  sponsoring 
hospital  and  its  employees  and,  if  applicable,  its  board  of  trustees  are 
immune  from  any  suit  brought  in  law  or  equity  for  actions  taken  by  the 
collection  agency  or  banking  institution  incidental  to  or  arising  from  their 
performance  under  the  contract.  The  sponsoring  hospital,  collection 
agency  and  banking  institution  may  negotiate  for  the  payment  of  a  sum 
that  is  less  than  full  payment  in  order  to  satisfy  any  balance  the  recipient 
owes. 

(iv)  Failure  to  meet  the  terms  of  an  educational  loan  contract  shall  be 
grounds  for  revocation  of  the  professional  license  that  was  earned  through 
the  paid  educational  leave  compensation  granted  under  this  section. 

(v)  A  finding  by  the  sponsoring  hospital  of  a  default  by  the  recipient 
shall  be  a  finding  of  unprofessional  conduct  and,  therefore,  a  basis  for  the 
revocation  of  the  professional  license  that  was  obtained  through  the 
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educational  leave  program.  A  finding  by  the  sponsoring  hospital  of  default 
shall  be  a  disciplinary  action,  not  a  collection  action,  and  shall  not  be 
affected  by  the  recipient  declaring  bankruptcy. 

(vi)  Notice  of  pending  default  status,  the  consequences  of  a  default 
and  the  hearing  to  determine  the  pending  default  status  shall  be  mailed  by 
the  sponsoring  hospital  to  the  recipient  at  the  last  known  address. 

(vii)  The  sponsoring  hospital  shall  conduct  a  hearing  of  pending 
default  status,  make  a  final  determination,  and,  if  appropriate,  issue  a 
finding  of  default. 

(viii)  Recipients  may  appear  at  the  hearing  of  pending  default  status, 
either  personally  or  through  counsel,  or  both,  and  produce  and  cross- 
examine  witnesses  or  evidence  in  the  recipient's  behalf.  The  procedure  of 
the  hearing  shall  not  be  bound  by  the  Mississippi  Rules  of  Civil  Procedure 
and  Evidence. 

(ix)  If  at  the  hearing  a  recipient  is  found  to  be  in  default,  a  copy  of  the 
finding  of  default  shall  be  forwarded  to  the  appropriate  licensing  agency. 

(x)  Appeals  from  a  finding  of  default  made  by  the  sponsoring  hospital 
shall  be  to  the  circuit  court  of  the  county  in  which  the  hospital  is  located. 

(xi)  Rules  and  regulations  governing  the  hearing  of  pending  default 
status  and  other  applicable  matters  shall  be  promulgated  by  the  sponsor- 
ing hospital. 

(xii)  Any  person  who  is  subject  to  the  revocation  of  his  or  her 
professional  license  for  not  meeting  the  terms  of  an  educational  loan 
contract  may  appear  before  the  appropriate  licensing  agency  to  show 
mitigating  circumstances  for  failure  to  meet  the  terms  of  the  contract,  and 
may  appeal  any  revocation  of  his  or  her  professional  license  under  the  laws 
applicable  to  the  licensing  agency. 

(xiii)  A  license  that  has  been  revoked  under  this  section  shall  be 
reinstated  upon  a  showing  of  proof  that  the  recipient  is  no  longer  in 
default. 

(xiv)  These  procedures  shall  only  be  applicable  to  educational  leave 
contracts  entered  into  under  this  section  and  shall  not  apply  to  educa- 
tional leave  contracts  entered  into  with  any  state  health  institution 
pursuant  to  Section  37-101-291  or  Section  37-101-293,  as  amended. 
(2)(a)  Any  recipient  who  is  granted  paid  educational  leave  by  a  hospital 

shall  be  compensated  by  the  sponsoring  hospital  during  the  time  the 
recipient  is  in  school,  at  the  rate  of  pay  received  by  a  nurse's  aide  employed 
at  the  hospital.  All  educational  leave  compensation  received  by  the  recipient 
while  in  school  shall  be  considered  earned  conditioned  upon  the  fulfillment 
of  the  terms  and  obligations  of  the  educational  leave  contract  and  this 
section.  However,  no  recipient  of  full-time  educational  leave  shall  accrue 
personal  or  major  medical  leave  while  the  recipient  is  on  paid  educational 
leave.  Recipients  of  paid  educational  leave  shall  be  responsible  for  their 
individual  costs  of  tuition  and  books. 

(b)  Paid  educational  leave  shall  be  granted  only  upon  the  following 
conditions: 
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(i)  The  recipient  shall  fulfill  his  or  her  obligation  under  the  contract 
with  the  sponsoring  hospital  by  working  as  a  licensed  practical  nurse, 
registered  nurse,  nurse  practitioner,  speech  pathologist,  occupational 
therapist,  physical  therapist  or  other  health-care  professional.  The  total 
compensation  that  the  recipient  was  paid  while  on  educational  leave  shall 
be  considered  as  unconditionally  earned  on  an  annual  pro  rata  basis  for 
each  year  of  service  rendered  under  the  educational  leave  contract  as  a 
health-care  professional  in  the  sponsoring  hospital. 

(ii)  If  the  recipient  does  not  work  as  a  licensed  practical  nurse, 
registered  nurse,  nurse  practitioner,  speech  pathologist,  occupational 
therapist,  physical  therapist  or  other  health-care  professional  in  the 
sponsoring  hospital  for  the  period  required  under  this  section,  the  recipi- 
ent shall  be  liable  for  repayment  on  demand  of  the  remaining  portion  of 
the  compensation  that  the  recipient  was  paid  while  on  paid  educational 
leave  that  has  not  been  unconditionally  earned,  with  interest  accruing  at 
ten  percent  (10%)  per  annum  from  the  recipient's  date  of  graduation  or  the 
date  that  the  recipient  last  worked  at  the  sponsoring  hospital,  whichever 
is  the  later  date.  In  addition,  there  shall  be  included  in  any  contract  for 
paid  educational  leave  a  provision  for  liquidated  damages  equal  to  Five 
Thousand  Dollars  ($5,000.00),  which  may  be  reduced  on  a  pro  rata  basis 
for  each  year  served  under  the  contract. 

(iii)  If  any  recipient  fails  or  withdraws  from  school  at  any  time  before 
successfully  completing  his  or  her  health-care  training,  the  recipient  shall 
be  liable  for  repayment  on  demand  of  the  amount  of  the  total  compensa- 
tion that  the  recipient  was  paid  while  on  paid  educational  leave,  with 
interest  accruing  at  ten  percent  (10%)  per  annum  from  the  date  the 
recipient  failed  or  withdrew  from  school.  However,  the  recipient  shall  not 
be  liable  for  liquidated  damages,  and  if  the  recipient  returns  to  work  at  the 
sponsoring  hospital  in  the  same  position  held  at  the  hospital  before 
accepting  educational  leave,  or  a  position  approved  by  the  hospital,  the 
recipient  shall  not  be  liable  for  payment  of  any  interest  on  the  amount 
owed. 

(iv)  The  issuance  and  renewal  of  the  professional  license  required  to 
work  as  a  licensed  practical  nurse,  registered  nurse,  nurse  practitioner, 
speech  pathologist,  occupational  therapist,  physical  therapist  or  other 
health-care  professional  for  which  the  educational  leave  was  granted  shall 
be  contingent  upon  the  repayment  of  the  total  compensation  that  the 
recipient  received  while  on  paid  educational  leave.  Failure  to  meet  the 
terms  of  an  educational  loan  contract  shall  be  grounds  for  revocation  of  the 
professional  license  that  was  earned  through  the  paid  educational  leave 
compensation  granted  under  this  section.  Any  individual  who  receives  any 
amount  of  paid  educational  leave  compensation  while  in  school  and 
subsequently  receives  a  professional  license  shall  be  deemed  to  have 
earned  the  professional  license  through  paid  educational  leave.  Any 
person  who  is  subject  to  the  revocation  of  his  or  her  professional  license  for 
not  meeting  the  terms  of  an  educational  loan  contract  may  appear  before 
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the  appropriate  licensing  agency  to  show  mitigating  circumstances  for 
failure  to  meet  the  terms  of  the  contract,  and  may  appeal  any  revocation 
of  his  or  her  professional  license  under  the  laws  applicable  to  the  licensing 
agency 

(v)  These  procedures  shall  only  apply  to  educational  leave  contracts 
entered  into  under  this  section  and  shall  not  apply  to  educational  leave 
contracts  entered  into  with  any  state  institution  pursuant  to  Section 
37-101-291  or  Section  37-101-293,  as  amended. 

SOURCES:  Laws  of  2003,  ch.  487,  §  1,  eff  from  and  after  July  1,  2003. 

Editor's  Note  —  Laws,  2003,  ch.  487,  §  2  provides: 

"SECTION  2.  Section  1  of  this  act  shall  be  codified  in  Chapter  9  of  Title  41, 
Mississippi  Code  of  1972." 

REIMBURSEMENT  FOR  TRAUMA  CARE  SERVICE 

Sec. 

41-9-51.  Hospitals  authorized  to  charge  patient  for  reasonable  cost  of  activating 

trauma  care  services  under  certain  circumstances;  reimbursement  by 
health-care  insurer. 

§  41-9-51.  Hospitals  authorized  to  charge  patient  for  reason- 
able cost  of  activating  trauma  care  services  under  certain 
circumstances;  reimbursement  by  health-care  insurer. 

Any  hospital  that  reasonably  activates  a  trauma  care  team  in  response  to 
a  request  for  trauma  care  services  may  charge  the  patient  for  the  reasonable 
cost  of  activating  those  services  and  shall  be  reimbursed  for  those  services  by 
the  health  care  insurer  by  assignment  from  the  patient  or  from  the  patient. 
That  cost  shall  be  reimbursed  regardless  of  whether  services  were  actually 
rendered  to  the  patient,  and  those  trauma  care  services  shall  be  deemed  as  a 
matter  of  law  to  have  been  medical  services  provided  to  the  patient. 

SOURCES:  Laws,  2008,  ch.  549,  §  8;  reenacted  without  change.  Laws,  2011,  ch. 
545,  §  1,  eff  from  and  after  July  1,  2011. 

Editor's  Note  —  Laws  of  2011,  ch.  545,  §  8,  effective  July  1,  2011,  amended  Laws  of 
2008,  ch.  549,  §  9,  to  extend  the  date  of  the  repealer  for  this  section  from  July  1,  2011, 
until  July  1,  2014.  Subsequently,  Laws  of  2011,  ch.  531,  §  2,  effective  July  2,  2011, 
repealed  Laws  of  2008,  ch.  549,  §  9,  to  delete  the  repealer  for  this  section. 

Amendment  Notes  —  The  2011  amendment  reenacted  the  section  without  change. 

HOSPITAL  RECORDS  —  PREPARATION,  PRESERVATION  AND 

DESTRUCTION 

Sec. 

41-9-61.  Definitions. 

41-9-63.  Hospitals  required  to  prepare  and  maintain  hospital  records. 
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41-9-68. 
41-9-69. 
41-9-71. 
41-9-73. 
41-9-75. 
41-9-77. 
41-9-79. 
41-9-81. 
41-9-83. 


41-9-64. 


41-9-65. 


41-9-67. 


Electronic  medical  records  containing  electronic  signature  deemed 
signed. 

Hospital  records  constitute  hospital  property  subject  to  reasonable 
access. 

Hospital  records  not  public  records;  privileged  communications  rule  not 
impaired. 

Certain  hospital  records  exempt  from  requirement  of  public  access. 
Period  of  retention  of  hospital  records. 

Early  retirement  of  hospital  records  on  consent  of  patient  and  physician. 

Retention  of  hospital  records  for  longer  periods. 

Abstracts  of  hospital  records;  destruction  of  originals. 

Reproduction  of  hospital  records. 

Disposition  of  hospital  records  on  closing  of  hospital. 

Business  records  of  hospitals. 

Violations;  civil  liability. 


§  41-9-61.  Definitions. 

As  used  in  Sections  41-9-61  through  41-9-83: 

(a)  "Hospital"  shall  have  the  meaning  ascribed  thereto  by  Section 
41-9-3,  regardless  of  the  type  of  ownership  or  form  of  management  or 
organization  of  the  institution,  and  it  shall  include  the  proprietor  and 
operator  thereof. 

(b)  "Hospital  records"  shall  mean,  without  restriction,  those  medical 
histories,  records,  reports,  summaries,  diagnoses  and  prognoses,  records  of 
treatment  and  medication  ordered  and  given,  notes,  entries,  X-rays  and 
other  written  or  graphic  data  prepared,  kept,  made  or  maintained  in 
hospitals  that  pertain  to  hospital  confinements  or  hospital  services  rendered 
to  patients  admitted  to  hospitals  or  receiving  emergency  room  or  outpatient 
care.  Such  records  shall  also  include  abstracts  of  the  foregoing  data  custom- 
arily made  or  made  as  provided  in  Section  41-9-75.  Such  records  shall  not, 
however,  include  ordinary  business  records  pertaining  to  patients'  accounts 
or  the  administration  of  the  institution  nor  shall  "hospital  records"  include 
any  records  consisting  of  nursing  audits,  physician  audits,  departmental 
evaluations  or  other  evaluations  or  reviews  which  are  used  only  for  in- 
service  education  programs,  or  which  are  required  only  for  accreditation  or 
for  participation  in  federal  health  programs. 

(c)  "Patient"  shall  mean  outpatients,  inpatients,  persons  dead  on  ar- 
rival, and  the  newborn. 

(d)  "Retirement,"  or  variations  thereof,  shall  mean  the  withdrawal  from 
current  files  of  hospital  records,  business  records  or  parts  thereof  on  or  after 
the  expiration  of  the  applicable  minimum  period  of  retention  established 
pursuant  to  Section  41-9-69.  However,  no  hospital  record,  business  record,  or 
parts  thereof,  shall  be  subject  to  retirement  where  otherwise  required  by  law 
to  be  kept  as  a  permanent  record. 

(e)  "Licensing  agency"  shall  mean  the  State  Department  of  Health. 

(f)  "Business  records"  shall  mean  all  those  books,  ledgers,  records, 
papers  and  other  documents  prepared,  kept,  made  or  received  in  hospitals 
that  pertain  to  the  organization,  administration  or  management  of  the 
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business  and  affairs  of  hospitals,  but  which  do  not  constitute  hospital 
records  as  hereinabove  defined. 

SOURCES:  Codes,  1942,  §  7146-51;  Laws,  1962,  ch.  411,  §  1;  Laws,  1975,  ch.  353; 
Laws,  1980,  ch.  493,  §  18;  Laws,  1986,  ch.  437,  §  20,  eff  from  and  after  July 
1,  1986. 


Cross  References  —  Limitations  on  charges  permitted  for  photocopying  patients' 
records  by  medical  provider;  physicians  to  make  reasonable  charges  for  depositions,  see 
§  11-1-52. 

Health  care  commission,  see  §§  41-7-171  et  seq. 
Licensing  agency  for  hospitals,  see  §  41-9-3. 
Business  records  of  hospitals,  see  §  41-9-81. 

Use  of  hospital  records  in  trials  and  administrative  hearings,  see  §§  41-9-101  et  seq. 
Evaluation  and  review  of  professional  health  services  providers,  see  §§  41-63-1  et 
seq. 


RESEARCH  REFERENCES 


ALR.  Admissibility  of  hospital  record 
relating  to  intoxication  or  sobriety  of  pa- 
tient. 38  A.L.R.2d  778. 

Admissibility  of  hospital  record  relating 
to  cause  or  circumstances  of  accident  or 
incident  in  which  patient  sustained  injury. 
44  A.L.R.2d  553. 

Admissibility  of  hospital  record  relating 
to  physician's  opinion  as  to  whether  pa- 
tient is  malingering  or  feigning  injury  55 
A.L.R.2d  1031. 


Admissibility  in  civil  action  of  electroen- 
cephalogram, electrocardiogram,  or  other 
record  made  by  instrument  used  in  medi- 
cal test,  or  of  report  based  upon  such  test. 
66  A.L.R.2d  536. 

Discovery  of  hospital's  internal  records 
or  communications  as  to  qualifications  or 
evaluations  of  individual  physician.  81 
A.L.R.3d  944. 


§  41-9-63.    Hospitals  required  to  prepare  and  maintain  hospi- 
tal records. 

All  hospitals,  their  officers  or  employees  and  medical  and  nursing  person- 
nel practicing  therein,  shall  with  reasonable  promptness  prepare,  make  and 
maintain  true  and  accurate  hospital  records  complying  with  such  methods  and 
minimum  standards  as  may  be  prescribed  from  time  to  time  by  rules  and 
regulations  adopted  by  the  licensing  agency. 

SOURCES:  Codes,  1942,  §  7146-52;  Laws,  1962,  ch.  411,  §  2,  eff  60  days  from  and 
after  passage  (approved  March  28,  1962). 


JUDICAL  DECISIONS 


1.  Preference  card. 

Probative  value  of  the  doctor's  prefer- 
ence card,  had  it  been  produced,  would 
have  been  to  establish  that  the  doctor  in 
fact  specified  the  anti-embolic  stockings, 
or  that  he  did  not;  however,  the  trial  court 
found  that  the  stockings  had  not  been 


used  in  the  mother's  surgery;  therefore, 
the  son  met  his  burden  of  proof  to  show 
that  the  stockings  were  not  used  and  was 
unharmed  by  the  absence  of  the  prefer- 
ence card.  Young  v.  Univ.  of  Miss.  Med. 
Ctr.,  914  So.  2d  1272  (Miss.  Ct.  App.  2005). 
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§  41-9-64.    Electronic  medical  records  containing  electronic 
signature  deemed  signed. 

An  electronic  medical  record  or  medical  order  containing  an  electronic 
signature  is  considered  to  be  signed  as  a  matter  of  law,  if  the  electronic 
signature  is  affixed  or  verified  in  conformity  with  a  reasonable  security 
procedure  for  the  purpose  of  verification  of  electronic  signatures. 

SOURCES:  Laws,  2000,  ch.  441,  §  1,  eff  from  and  after  passage  (approved  Apr. 
18,  2000.) 

§  41-9-65.    Hospital  records  constitute  hospital  property  sub- 
ject to  reasonable  access. 

(1)  Hospital  records  are  and  shall  remain  the  property  of  the  various 
hospitals,  subject  however  to  reasonable  access  to  the  information  contained  in 
the  records  upon  good  cause  shown  by  the  patient,  his  personal  representatives 
or  heirs,  his  attending  medical  personnel  and  his  duly  authorized  nominees, 
and  upon  payment  of  any  reasonable  charges  for  that  service.  Nothing  in  this 
section  shall  be  construed  to  deny  access  to  hospital  records  by  representatives 
and  officials  of  the  State  Department  of  Health,  in  the  discharge  of  their  official 
duties,  under  Sections  41-3-15,  41-23-1  and  41-23-2. 

(2)  Nothing  in  this  section  shall  be  construed  to  prevent  an  heir  from 
obtaining  access  to  a  decedent's  medical  records  under  Section  41-10-3. 

SOURCES:  Codes,  1942,  §  7146-53;  Laws,  1962,  eh.  411,  §  3;  Laws,  1988,  ch.  557, 
§  4;  Laws,  2009,  ch.  524,  §  2,  eff  from  and  after  July  1,  2009. 

Cross  References  —  Limitations  on  charges  permitted  for  photocopying  patients' 
records  by  medical  provider;  physicians  to  make  reasonable  charges  for  depositions,  see 
§  11-1-52. 

Exemption  of  certain  hospital  records  from  requirement  of  public  access,  see 
§  41-9-68. 

JUDICIAL  DECISIONS 


1.  In  general. 

Trial  court  did  not  err  by  granting  the 
corporations  summary  judgment  on  the 
issue  of  standing  in  the  law  firm's  anti- 
trust lawsuit,  as  the  law  firm's  clients  only 
had  standing  to  object  to  any  fees  associ- 
ated with  retrieval  of  their  medical  re- 
cords under  Miss.  Code  Ann.  §  41-9-65, 
and  the  law  firm  was  not  a  real  party  in 
interest  under  Miss.  R.  Civ.  P.  17(a).  Owen 
&  Galloway  L.L.C.  v.  Smart  Corp.,  913  So. 
2d  174  (Miss.  2005). 

In  light  of  the  highly  personal  nature  of 
a  patient's  medical  and  hospital  records 


and  of  the  problems  that  could  result  from 
their  improper  release,  a  hospital  properly 
refused  to  reproduce  and  release  volumi- 
nous patient  records  when  it  received  only 
a  form  request  and  offer  to  pay  for  "rea- 
sonable access";  a  reasonable  response 
would  be  to  allow  access  if  representatives 
of  the  requesting  facility  appeared  person- 
ally at  the  hospital,  checked  the  records, 
and  indicated  those  for  which  they  would 
be  willing  to  pay  for  copies.  Young  v.  Madi- 
son Gen.  Hosp.,  337  So.  2d  931  (Miss. 
1976). 
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RESEARCH  REFERENCES 


ALR.  Discovery  of  hospital's  internal  tions  or  evaluations  of  individual  physi- 
records  or  communications  as  to  qualifica-     cian.  81  A.L.R.Sd  944. 

§  41-9-67.  Hospital  records  not  pubHc  records;  privHeged 
communications  rule  not  impaired. 

Except  as  othewise  provided  by  law,  hospital  records  shall  not  constitute 
public  records,  and  nothing  contained  in  Sections  41-9-61  through  41-9-83 
shall  be  deemed  to  impair  any  privilege  of  confidence  conferred  by  law  or  the 
Mississippi  Rules  of  Evidence  on  patients,  their  personal  representatives  or 
heirs,  by  Section  13-1-21,  Mississippi  Code  of  1972. 

SOURCES:  Codes,  1942,  §  7146-59;  Laws,  1962,  ch.  411,  §  9;  Laws,  1991,  ch.  573, 
§  109,  eff  from  and  after  August  14,  1991  (the  date  the  United  States 
Attorney  General  stated  that  this  amendment  was  not  subject  to  preelear- 
ance  under  the  Voting  Rights  Act). 


Editor's  Note  —  The  United  States  Attorney  General,  by  letter  dated  August  14, 
1991,  stated  that  the  amendment  to  §  41-9-67  by  Laws  of  1991,  ch.  573,  §  109,  is  not 
a  change  which  affects  voting,  and  therefore,  is  not  subject  to  Section  5  preclearance 
under  the  Voting  Rights  Act  of  1965. 

Cross  References  —  Exemption  of  certain  hospital  records  from  requirement  of 
public  access,  see  §  41-9-68. 

Confidentiality  and  inspection  of  hospital  records  of  civilly  committed  patients,  see 
§  41-21-97. 


JUDICIAL  DECISIONS 


1.  In  general. 

In  light  of  the  highly  personal  nature  of 
the  patient's  medical  and  hospital  records 
and  of  the  problems  that  could  result  from 
their  improper  release,  a  hospital  properly 
refused  to  reproduce  and  release  volumi- 
nous patient  records  when  it  received  only 
a  form  request  and  offer  to  pay  for  "rea- 
sonable access";  a  reasonable  response 
would  be  to  allow  access  if  representatives 
of  the  requesting  facility  appeared  person- 
ally at  the  hospital,  checked  the  records, 
and  indicated  those  for  which  they  would 


be  willing  to  pay  for  copies.  Young  v.  Madi- 
son Gen.  Hosp.,  337  So.  2d  931  (Miss. 
1976). 

An  injured  automobile  passenger 
waived  his  patient-doctor  privilege  as  to 
communication  and  hospital  records  when 
he  put  on  the  stand  a  doctor  who  was  in 
possession  of  the  records  which  he  had 
secured  for  use  in  connection  with  hisj 
testimony,  and  the  doctor's  testimony  in-i 
dicated  that  the  record  was  used  by  him 
on  the  witness  stand.  Knighton  v. 
Knighton,  253  So.  2d  846  (Miss.  1971). 


RESEARCH  REFERENCES 


Am  Jur.  22  Am.  Jur.  Proof  of  Facts  2d  1, 
Medical  Malpractice  —  Use  of  Hospital 
Records. 

38  Am.  Jur.  Proof  of  Facts  2d  145,  Foun- 
dation for  Admissibility  of  Hospital  Re- 
cords and  X-rays. 


36  Am.  Jur.  Trials  695,  Obtaining,  Or- 
ganizing and  Abstracting  Medical  Records 
for  Use  in  a  Lawsuit. 
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§  41-9-68.    Certain  hospital  records  exempt  from  requirement 
of  public  access. 

Records  maintained  by  public  hospitals,  except  the  official  minutes  of  the 
board  of  trustees,  and  financial  reports  filed  as  required  by  statute  with  the 
board  of  supervisors  or  municipal  authorities  or  any  other  agency  of  govern- 
ment, shall  be  exempt  from  the  provisions  of  the  Mississippi  Public  Records  Act 
of  1983. 

SOURCES:  Laws,  1983,  ch.  424,  §  18,  eff  from  and  after  July  1,  1983. 

Editor's  Note  —  The  Mississippi  Public  Records  Act  of  1983,  referred  to  in  this 
section,  is  Laws  of  1983,  ch.  424,  §§  1-9,  which  appears  as  §§  25-61-1  et  seq. 

Cross  References  —  Provision  that  the  board  of  trustees  of  a  community  hospital 
shall  comply  with  this  section,  see  §  41-13-35. 

Confidentiality  and  inspection  of  hospital  records  of  civilly  committed  patients,  see 
§  41-21-97. 

ATTORNEY  GENERAL  OPINIONS 

Whether  county  emergency  medical  ser-  Section  41-9-68  or  were  otherwise  privi- 

vice  records,  including  health  conditions  leged  under  Section  13-1-21  is  a  factual 

of  persons  injured  in  an  accident,  consti-  question.  Lamar,  Dec.  16,  2005,  A.G.  Op. 

tuted  exempt  "hospital  records"  under  05-0595. 

§  41-9-69.    Period  of  retention  of  hospital  records. 

(1)  Hospital  records  shall  be  retained,  preserved  and  properly  stored  by 
hospitals  for  such  periods  of  reasonable  duration  as  may  be  prescribed  in  rules 
and  regulations  adopted  by  the  licensing  agency.  Such  rules  and  regulations 
may  provide  for  different  periods  of  such  retention  for  the  various  constituent 
parts  of  any  hospital  records,  and  such  rules  and  regulations  may  require  that 
an  abstract  be  made  of  pertinent  data  from  any  hospital  records  that  may  be 
retired  as  provided  herein.  Such  rules  and  regulations  may  also  provide  for 
different  periods  of  such  retention  for  the  various  injuries,  diseases,  infirmities 
or  conditions  primarily  causing  or  associated  with  the  hospitalization.  How- 
ever, complete  hospital  records  shall  be  retained  for  a  period  after  discharge  of 
the  patient  of  at  least  (a)  seven  (7)  years  in  cases  of  patients  discharged  at 
death,  except  as  may  be  otherwise  hereinafter  provided;  (b)  ten  (10)  years  in 
cases  of  adult  patients  of  sound  mind  at  the  time  of  discharge,  except  as  may 
be  otherwise  hereinafter  provided;  (c)  for  the  period  of  minority  or  other  known 
disability  of  the  patient  plus  seven  (7)  additional  years,  but  not  to  exceed 
twenty-eight  (28)  years,  in  cases  of  patients  under  disability  of  minority  or 
otherwise;  or  (d)  for  the  period  of  minority  or  other  known  disability  of  any 
survivors  hereinafter  mentioned  plus  seven  (7)  additional  years,  but  not  to 
exceed  twenty-eight  (28)  years,  in  all  cases  where  the  patient  was  discharged 
at  death,  or  is  known  by  the  hospital  to  have  died  within  thirty  (30)  days  after 
discharge,  and  the  hospital  knows  or  has  reason  to  believe  that  such  patient  or 
former  patient  left  one  or  more  survivors  under  disability  of  minority  or 
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otherwise  who  are  or  are  claimed  to  be  entitled  to  damages  for  wrongful  death 
of  the  patient  under  Section  11-7-13,  or  laws  amendatory  thereof  Upon  the 
expiration  of  the  applicable  period  of  retention,  any  hospital  may  retire  the 
hospital  record. 

(2)  X-ray  film  and  any  other  graphic  data  may  be  retired  four  (4)  years 
after  the  date  of  exposure  of  the  X-ray  film  or  creation  of  the  graphic  data  if  the 
written  and  signed  findings  of  a  radiologist  who  has  read  such  X-ray  film  or 
other  professional  who  has  interpreted  such  graphic  data  are  retained  for  the 
same  period  as  other  hospital  records  under  the  preceding  subsection.  How- 
ever, before  X-ray  film  or  graphic  data  is  retired,  the  signature  of  the  patient 
or  his  representative  consenting  to  the  retirement  of  X-rays  or  graphic  data 
shall  be  on  file,  or  the  hospital,  by  certified  letter,  return  receipt  requested, 
shall  advise  the  patient  or  his  representative  of  its  intent  to  retire  the  X-ray 
film  or  graphic  data.  The  letter  shall  be  mailed  to  the  last  known  address  of  the 
patient  or  the  patient's  representative  as  reflected  in  the  hospital's  records. 
The  patient  or  his  representative  shall  have  sixty  (60)  days  from  the  date  of  the 
hospital's  letter  to  request  in  writing  that  the  X-ray  film  or  graphic  data  be 
maintained  by  the  hospital  for  the  same  period  as  hospital  records  under  the 
preceding  subsection.  If  such  request  is  received  by  the  hospital  within  sixty 
(60)  days  from  the  date  of  its  letter,  the  hospital  shall  abide  by  such  request. 
Otherwise,  the  hospital  may  retire  such  X-ray  film  or  graphic  data  as  it 
chooses. 

SOURCES:  Codes,  1942,  §  7146-54;  Laws,  1962,  ch.  411,  §  4;  Laws,  1973,  ch.  301, 
§  1;  Laws,  1981,  ch.  450,  §  1;  Laws,  1990,  ch.  369,  §  1;  Laws,  1991,  ch.  380,  §  1, 
eff  from  and  after  July  1,  1991. 

Cross  References  —  Early  retirement  of  records  with  consent  of  patient  and 
physician,  see  §  41-9-71. 

Extension  of  period  of  retention  of  records,  see  §  41-9-73. 

ATTORNEY  GENERAL  OPINIONS 

Because  in-house  treatment  is  provided  Section  41-9-69  does  not  regulate  the 
by  some  regional  health  centers,  such  cen-  retention  of  records  by  county  health  de- 
ters must  fulfill  statutory  record  retention  partments.  Section  25-59-21  would  govern 
requirements  dealing  with  hospital  re-  the  retention  and  destruction  of  these 
cords.  Cakes,  May  21,  1992,  A.G.  Op.  records.  Thompson,  October  18,  1995, 
#92-0257.  A.G.  Op.  #95-0674. 

§  41-9-71.  Early  retirement  of  hospital  records  on  consent  of 
patient  and  physician. 

Any  hospital  may,  in  its  discretion,  retire  any  hospital  record  or  part 
thereof  prior  to  the  expiration  of  the  period  of  retention  established  in  Section 
41-9-69  upon  the  written  consent  of  the  patient  involved,  if  he  be  an  adult  and 
of  sound  mind,  and  the  consent  of  the  attending  physician,  if  he  be  alive.  If  the 
attending  physician  be  not  alive,  such  records  or  part  thereof  may  be  so  retired 


168 


Regulation  of  Hospitals;  Records 


§  41-9-77 


upon  the  written  consent  of  such  patient.  However,  in  no  event  shall  any 
consent  be  valid  if  given  within  one  (1)  year  from  the  date  of  discharge. 

SOURCES:  Codes,  1942,  §  7146-55;  Laws,  1962,  ch.  411,  §  5,  eff  60  days  from  and 
after  passage  (approved  March  28,  1962). 

Cross  References  —  Period  of  retention  of  records,  see  §  41-9-69. 

§  41-9-73.    Retention  of  hospital  records  for  longer  periods. 

Any  hospital  may  retain,  preserve  and  store  hospital  records  for  such 
longer  periods  as  in  its  discretion  it  may  find  proper  or  as  may  be  required  by 
any  court  of  competent  jurisdiction. 

SOURCES:  Codes,  1942,  §  7146-56;  Laws,  1962,  ch.  411,  §  6,  eff  60  days  from  and 
after  passage  (approved  March  28,  1962). 

Cross  References  —  Period  of  retention  of  records,  see  §  41-9-69. 

§  41-9-75.    Abstracts  of  hospital  records;  destruction  of  origi- 
nals. 

Upon  retirement  of  any  hospital  record  or  part  thereof,  the  hospital  shall 
cause  an  abstract  to  be  made  of  any  pertinent  data  where  so  required  by  the 
rules  and  regulations  of  the  licensing  agency,  or  as  the  hospital  in  its  discretion 
may  find  proper.  The  hospital  record  or  part  thereof  so  retired  shall  be 
destroyed  or  otherwise  disposed  of  by  burning,  shredding  or  other  effective 
method  in  keeping  with  the  confidential  nature  of  its  contents. 

SOURCES:  Codes,  1942,  §  7146-57;  Laws,  1962,  ch.  411,  §  7;  Laws,  1981,  ch.  450, 
§  2,  eff  from  and  after  July  1,  1981. 

§  41-9-77.    Reproduction  of  hospital  records. 

Any  hospital  may,  in  its  discretion,  cause  any  hospital  record  or  part 
thereof  to  be  reproduced  on  film  or  in  any  other  acceptable  form  of  medium,  as 
determined  by  the  licensing  agency,  which  shall  include,  but  not  be  limited  to, 
microfilming,  photographing,  photostating,  storage  on  optical  disks,  or  any 
other  form  of  electronic  or  digital  media.  After  the  records  have  been  repro- 
duced, the  hospital  may  retire  the  original  documents  so  reproduced.  Any  such 
reproduction  or  copy  of  an  original  hospital  record  or  part  thereof  shall  be 
deemed  to  be  the  original  hospital  record  or  part  thereof  for  all  purposes,  shall 
be  subject  to  retention  and  retirement  as  provided  in  Sections  41-9-69  through 
41-9-73,  and  shall  be  admissible  as  evidence  in  all  courts  or  administrative 
agencies  to  the  same  extent  as  the  original  would  be  or  would  have  been 
admissible.  A  facsimile,  exemplification  or  copy  of  the  reproduction  or  copy 
shall  be  deemed  to  be  a  transcript,  exemplification  or  copy  of  the  original 
hospital  record  or  part  thereof.  However,  no  state  hospital  shall  undertake  that 
reproduction  or  destruction  of  records  except  as  provided  in  Section  25-59-1  et 
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seq.  No  other  public  hospital  shall  undertake  that  reproduction  unless  the 
expense  for  it  has  been  provided  for  in  the  annual  budget,  or  an  amendment  to 
the  budget,  approved  for  that  public  hospital. 

SOURCES:  Codes,  1942,  §  7146-58;  Laws,  1962,  ch.  411,  §  8;  Laws,  1991,  ch.  446, 
§  1;  Laws,  2009,  ch.  325,  §  1;  Laws,  2009,  ch.  407,  §  1,  eff  from  and  after  July 
1,  2009. 

Joint  Legislative  Committee  Note  —  Section  1  of  ch.  407,  Laws  of  2009,  effective 
from  and  after  July  1  ,  2009  (approved  March  18,  2009),  amended  this  section.  Section 
1  of  ch.  325,  Laws  of  2009,  effective  from  and  after  July  1,  2009  (approved  March  11, 
2009),  also  amended  this  section.  As  set  out  above,  this  section  reflects  the  language  of 
Section  1  of  ch.  407,  Laws  of  2009,  pursuant  to  Section  1-3-79  which  provides  that 
whenever  the  same  section  of  law  is  amended  by  different  bills  during  the  same 
legislative  session,  and  the  effective  dates  of  the  amendments  are  the  same,  the 
amendment  with  the  latest  approval  date  shall  supersede  all  other  amendments  to  the 
same  section  approved  on  an  earlier  date. 

Cross  References  —  Exemption  of  certain  hospital  records  from  requirement  of 
public  access,  see  §  41-9-68. 

Disposition  of  records  on  closing  of  hospital,  see  §  41-9-79. 

Reproduction  of  business  records,  see  §  41-9-81. 

RESEARCH  REFERENCES 


ALR.  Admissibility  of  hospital  record 
relating  to  intoxication  or  sobriety  of  pa- 
tient. 38  A.L.R.2d  778. 

Admissibility  of  hospital  record  relating 
to  cause  or  circumstances  of  accident  or 
incident  in  which  patient  sustained  injury. 
44  A.L.R.2d  553. 

Admissibility  of  hospital  record  relating 
to  physician's  opinion  as  to  whether  pa- 
tient is  malingering  or  feigning  injury.  55 
A.L.R.2d  1031. 


Admissibility  in  civil  action  of  electroen- 
cephalogram, electrocardiogram,  or  other 
record  made  by  instrument  used  in  medi- 
cal test,  or  of  report  based  upon  such  test. 
66  A.L.R.2d  536. 

Photographic  representation  or  photo- 
stat of  writing  as  primary  or  secondary 
evidence  within  best  evidence  rule.  76 
A.L.R.2d  1356. 


§  41-9-79.    Disposition  of  hospital  records  on  closing  of  hospi- 
tal. 

If  any  hospital  shall  be  finally  closed,  its  hospital  records  may  be  delivered 
and  turned  over  to  any  other  hospital  or  hospitals  in  the  vicinity  willing  to 
accept  and  retain  the  same  as  provided  for  in  Section  41-9-69.  If  there  be  no 
such  other  hospital,  the  closing  hospital  shall  deliver  its  hospital  records,  in 
good  order  and  properly  indexed  for  convenient  reference,  to  the  licensing 
agency,  which  shall  store,  retain,  retire  and  provide  access  to  the  information 
therein  in  the  same  manner  as  is  provided  for  by  hospitals.  In  its  discretion, 
the  licensing  agency  may  also  exercise  like  authority,  and  to  the  same  effect, 
with  respect  to  reproduction  of  such  hospital  records  as  is  conferred  on  state 
hospitals  by  Section  41-9-77. 

SOURCES:  Codes,  1942,  §  7146-60;  Laws,  1962,  ch.  411,  §  10,  eff  60  days  from 
and  after  passage  (approved  March  28,  1962). 
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§  41-9-81.    Business  records  of  hospitals. 

The  commissioners  or  board  of  trustees  of  any  hospital  owned  or  owned 
and  operated  separately  or  jointly  by  one  or  more  counties,  cities,  towns, 
supervisors  districts  or  election  districts,  or  combinations  thereof,  shall  have 
the  power  and  authority,  in  its  discretion,  to  retire  and  destroy  any  of  the 
following  business  records  of  the  hospital  at  any  time  three  (3)  years  after  the 
respective  dates  that  the  same  are  prepared,  made,  received,  executed,  acted 
on  or  otherwise  completed:  intrahospital  requisitions;  inventory  records  of 
expendable  supplies;  temporary  records  pertaining  to  patients'  charges;  de- 
partment reports;  paid  invoices;  purchase  orders;  and  similar  documents  of 
temporary  use  and  value. 

In  addition  to  the  foregoing,  whenever  any  business  records  which  are 
required  by  law  to  be  preserved  and  retained  for  indefinite  periods,  or  which 
are  necessary  or  desirable  on  the  basis  of  sound  business  practices  to  be 
preserved  or  retained,  shall  have  been  so  retained  and  preserved  for  a  period 
of  six  (6)  years,  the  commissioners  or  board  of  trustees  of  any  such  hospital 
shall  have  the  power  and  authority,  in  its  discretion,  to  retire  and  destroy  the 
same.  However,  nothing  contained  herein  shall  authorize  the  retirement, 
destruction  or  disposal  of  any  business  records  containing  or  consisting  of 
minutes  or  minute  books;  bylaws  or  rules  and  regulations;  general  ledgers; 
disbursement  registers  or  journals;  cash  receipts  registers;  maintenance  and 
investment  accounts;  inventory  records;  ledger  cards,  sheets  or  other  records  of 
unpaid  accounts  receivable;  other  evidence  of  unpaid  indebtedness;  budgets; 
audit  reports;  licenses  or  permits;  abstracts  or  certificates  of  title;  geological 
reports;  engineering  or  architectural  plans,  specifications  or  drawings;  or  any 
other  business  records  which  are  otherwise  required  by  law,  order  or  decree  of 
any  court  of  competent  jurisdiction,  applicable  rules  and  regulations  or  sound 
business  practices  to  be  retained  permanently  or  for  longer  periods  than  six  (6) 
years. 

Except  as  otherwise  provided  by  law,  order  or  decree  of  any  court  of 
competent  jurisdiction,  or  applicable  rules  and  regulations,  any  privately 
owned  and  operated  hospital  may  retire  any  business  records  at  such  times  as 
in  its  judgment  may  conform  to  sound  business  practices  and  the  reasonable 
accommodation  of  other  interested  parties. 

Any  hospital  may,  in  its  discretion,  and  at  any  time,  cause  any  part  of  its 
business  records  to  be  reproduced  in  like  manner  and  with  like  effect  as 
provided  in  Section  41-9-77  with  respect  to  hospital  records.  However,  this 
shall  not  be  construed  to  permit  the  destruction,  retirement  or  earlier 
retirement  of  any  business  record  which  is  otherwise  prohibited  or  deferred  by 
this  section. 

SOURCES:  Codes,  1942,  §  7146-61;  Laws,  1962,  ch.  411,  §  11;  Laws,  1966,  ch.  462, 
§  1;  Laws,  1991,  ch.  446,  §  2,  eff  from  and  after  July  1,  1991. 

Cross  References  —  Reproduction  of  hospital  records,  see  §  41-9-77. 
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§  41-9-83.    Violations;  civil  liability. 

Willful  violation  of  the  provisions  of  Sections  41-9-61  through  41-9-83  shall 
constitute  a  misdemeanor  and  shall  be  punishable  as  provided  for  by  law.  No 
hospital,  its  officers,  employees  or  medical  and  nursing  personnel  practicing 
therein,  shall  be  civilly  liable  for  violation  of  said  sections  except  to  the  extent 
of  liability  for  actual  damages  in  a  civil  action  for  willful  or  reckless  and 
wanton  acts  or  omissions  constituting  such  violation.  Such  liability  shall  be 
subject,  however,  to  any  immunities  or  limitations  of  liability  or  damages 
provided  by  law. 

SOURCES:  Codes,  1942,  §  7146-62;  Laws,  1962,  ch.  411,  §  12,  eff  60  days  from 
and  after  passage  (approved  March  28,  1962). 

Cross  References  —  Penalty  where  none  fixed  elsewhere  by  statute,  see  §  99-19- 
31. 

Imposition  of  standard  state  assessment  in  addition  to  all  court  imposed  fines  or 
other  penalties  for  any  misdemeanor  violations,  see  §  99-19-73. 


RESEARCH  REFERENCES 


ALR.  Locality  rule  as  governing  hospi-  pert's  competency  to  testify  thereto.  36 
tal's  standard  of  care  to  patient  and  ex-     A.L.R.3d  440. 

HOSPITAL  RECORDS  —  USE  IN  TRIALS  AND  ADMINISTRATIVE 

HEARINGS 


Sec. 

41-9-101.  Definitions. 

41-9-103.  Furnishing  copies  of  records  in  compliance  with  subpoenas. 

41-9-105.  Sealing,  identification  and  direction  of  copies. 

41-9-107.  Opening  of  sealed  envelopes. 

41-9-109.  Affidavit  of  custodian  as  to  copies;  charges. 

41-9-111.  Repealed. 

41-9-113.  Obtaining  personal  attendance  of  custodian. 

41-9-115.  Obtaining  personal  attendance  of  custodian  and  production  of  original 
record. 

41-9-117.  Substitution  of  copies  after  introduction  of  records  into  evidence. 

41-9-119.  Evidence  of  reasonableness  of  medical  expenses. 


§  41-9-101.  Definitions. 

As  used  in  Sections  41-9-101  through  41-9-119,  the  following  terms  shall 
have  the  respective  meanings  ascribed  to  them: 

(a)  "Records"  shall  mean  and  include  "hospital  records"  as  defined  in 
Section  41-9-61;  however,  a  subpoena  duces  tecum  for  records  shall  not  be 
deemed  to  include  X-rays,  electrocardiograms  and  like  graphic  matter  unless 
specifically  referred  to  in  the  subpoena;  and 

(b)  "Custodian"  shall  mean  and  include  the  health  information  admin- 
istrator or  registered  health  information  technician  and  the  administrator  or 
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other  chief  officer  of  a  duly  hcensed  hospital  in  this  state  and  its  proprietor, 
as  well  as  their  deputies  and  assistants,  and  any  other  persons  who  are 
official  custodians  or  depositories  of  records.  The  custodian  shall  abide,  in  all 
respects,  to  the  federal  Health  Insurance  Portability  and  Accountability  Act 
of  1996  (HIPAA),  notwithstanding  any  other  state  statute. 

SOURCES:  Codes,  1942,  §  7146.3-01;  Laws,  1971,  ch.  375,  §  1;  Laws,  2005,  ch. 
342,  §  1,  eff  from  and  after  July  1,  2005, 

Cross  References  —  Regulation  of  hospitals,  see  §§  41-9-1  et  seq. 
Preparation,  preservation  and  disposition  of  hospital  records,  see  §§  41-9-61  et  seq. 
Evaluation  and  review  of  professional  health  services  providers,  see  §§  41-63-1  et 
seq. 

Federal  Aspects  —  Federal  Health  Insurance  Portability  and  Accountability  Act  of 
1996,  see  42  USCS  §§  1320d  et  seq. 

JUDICIAL  DECISIONS 

1.  In  general.  doctors  who  had  never  seen  or  examined 

The  privileged  communications  statute  the  patient.  Reynolds  v.  West,  237  Miss, 

does  not  preclude  testimony  from  and  con-  613,  115  So.  2d  742  (1959). 
corning  a  patient's  hospital  records,  by 

RESEARCH  REFERENCES 


ALR.  Admissibility  under  business  en- 
try statutes  of  hospital  records  in  criminal 
cases.  69  A.L.R.3d  22. 

Admissibility  under  Uniform  Business 
Records  as  Evidence  Act  or  similar  statute 
of  medical  report  made  by  consulting  phy- 
sician to  treating  physician.  69  A.L.R.3d 
104. 

Am  Jur.  5  Am.  Jur.  PI  &  Pr  Forms 
(Rev),  Captions,  Prayers,  and  Formal 
Parts,  Form  779  (for  discovery  —  clause  — 
oral  and  physical  examination  of  plaintiff 
—  for  examination  of  hospital  records). 

6  Am.  Jur.  Proof  of  Facts,  Hospital  Re- 
cords, Proof  No.  2  (foundation  for  admis- 
sion of  records  required  by  statute  to  be 
kept). 

22  Am.  Jur.  Proof  of  Facts  2d  1,  Medical 
Malpractice  —  Use  of  Hospital  Records. 


38  Am.  Jur  Proof  of  Facts  2d  145,  Foun- 
dation for  Admissibility  of  Hospital  Re- 
cords and  X-rays. 

5  Am.  Jur.  Trials,  Introducing  and 
Marking  Exhibits,  §§  21,  22. 

6  Am.  Jur.  Trials,  Basis  of  Medical  Tes- 
timony, §  29. 

15  Am.  Jur.  Trials,  Discovery  and 
Evaluation  of  Medical  Records,  §§  1  et 
seq. 

36  Am.  Jur.  Trials  695,  Obtaining,  Or- 
ganizing and  Abstracting  Medical  Records 
for  Use  in  a  Lawsuit. 

Practice  References.  Young,  Trial 
Handbook  for  Mississippi  Lawyers 
§  24:16. 


§  41-9-103.    Furnishing  copies  of  records  in  compliance  with 
subpoenas. 

Except  as  hereinafter  provided,  when  a  subpoena  duces  tecum  is  served 
upon  a  custodian  of  records  of  any  hospital  duly  licensed  under  the  laws  of  this 
state  in  an  action  or  proceeding  in  which  the  hospital  is  neither  a  party  nor  the 
place  where  any  cause  of  action  is  alleged  to  have  arisen  and  such  subpoena 
requires  the  production  of  all  or  any  part  of  the  records  of  the  hospital  relating 
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to  the  care  or  treatment  of  a  patient  in  such  hospital,  it  shall  be  sufficient 
compliance  therewith  if  the  custodian  or  other  officer  of  the  hospital  shall,  on 
or  before  the  time  specified  in  the  subpoena  duces  tecum,  file  with  the  court 
clerk  or  the  officer,  body  or  tribunal  conducting  the  hearing,  a  true  and  correct 
copy  (which  may  be  a  copy  reproduced  on  film  or  other  reproducing  material  by 
microfilming,  photographing,  photostating  or  other  approximate  process,  or  a 
facsimile,  exemplification  or  copy  of  such  reproduction  or  copy)  of  all  records 
described  in  such  subpoena. 


SOURCES:  Codes,  1942,  §  7146.3-02;  Laws,  1971,  ch.  375,  §  2,  eff  from  and  after 
passage  (approved  March  16,  1971). 


Cross  References  —  Subpoena  duces  tecum,  see  §  11-1-51. 
Licensing  of  hospitals,  see  §  41-9-11. 

Reproductions  and  copies  of  hospital  records,  see  §  41-9-77. 
Affidavit  of  custodian,  see  §  41-9-109. 


JUDICLy.  DECISIONS 


1.  In  generaL 

The  procedure  for  the  acquisition,  iden- 
tification and  admission  of  hospital  re- 
cords is  set  forth  in  Code  1942, 
§§  7146.3-02  to  7146.3-08.  Jolly  v  State, 
269  So.  2d  650  (Miss.  1972). 

Although  the  defendant,  charged  with 
manslaughter,  procured  the  issuance  of  a 
subpoena  duces  tecum  to  custodian  of  re- 
cords of  the  University  of  Mississippi 
Medical  Center  Hospital  as  required  by 
Code  1942,  §  7146.3-02,  where  the  affida- 
vit setting  forth  the  various  criteria  con- 


tained in  Code  1942,  §  7126.3-05  was  not 
supplied  and  the  defendant  failed  to  state 
for  what  purpose  the  introduction  of  these 
records  would  serve,  or  otherwise  estab- 
lish their  relevance,  they  were  properly 
excluded  as  evidence  by  the  trial  court. 
Jolly  V  State,  269  So.  2d  650  (Miss.  1972). 

The  privileged  communications  statute 
does  not  preclude  testimony  from  and  con- 
cerning a  patient's  hospital  records,  by 
doctors  who  had  never  seen  or  examined 
the  patient.  Reynolds  v.  West,  237  Miss. 
613,  115  So.  2d  742  (1959). 


RESEARCH  REFERENCES 


ALR.  Admissibility  under  state  law  of 
hospital  record  relating  to  intoxication  or 
sobriety  of  patient.  80  A.L.R.3d  456. 

Medical  malpractice:  presumption  or  in- 
ference from  failure  of  hospital  or  doctor 
to  produce  relevant  medical  records.  69 
A.L.R.4th  906. 

Am  Jur.  22  Am.  Jur  Proof  of  Facts  2d  1, 
Medical  Malpractice  —  Use  of  Hospital 
Records. 


38  Am.  Jur.  Proof  of  Facts  2d  145,  Foun- 
dation for  Admissibility  of  Hospital  Re- 
cords and  X-rays. 

36  Am.  Jur  Trials  695,  Obtaining,  Or- 
ganizing and  Abstracting  Medical  Records 
for  Use  in  a  Lawsuit. 


§  41-9-105.    Sealing,  identification  and  direction  of  copies. 

The  copy  of  the  records  shall  be  separately  enclosed  in  an  inner-envelope 
or  wrapper,  sealed,  with  the  title  and  number  of  the  action,  name  of  witness 
and  date  of  subpoena  clearly  inscribed  thereon.  The  sealed  envelope  or 
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wrapper  shall  then  be  enclosed  in  an  outer-envelope  or  wrapper,  sealed,  and 
directed  as  follows: 

If  the  subpoena  directs  attendance  in  court,  to  the  clerk  of  such  court  or  to 
the  judge  thereof;  if  the  subpoena  directs  attendance  at  a  deposition,  to  the 
officer  before  whom  the  deposition  is  to  be  taken,  at  the  place  designated  in  the 
subpoena  for  the  taking  of  the  deposition  or  at  his  place  of  business;  in  other 
cases,  to  the  officer,  body  or  tribunal  conducting  the  hearing,  at  a  like  address. 

SOURCES:  Codes,  1942,  §  1746.3-03;  Laws,  1971,  ch.  375,  §  3,  eff  from  and  after 
passage  (approved  March  16,  1971). 

Cross  References  —  Accompanying  affidavit  of  custodian,  see  §  41-9-109. 

JUDICIAL  DECISIONS 

1.  In  general.  cords    is    set    forth    in    Code  1942, 

The  procedure  for  the  acquisition,  iden-  §§  7146.3-02  to  7146.3-08.  Jolly  v.  State, 
tification  and  admission  of  hospital  re-     269  So.  2d  650  (Miss.  1972). 

RESEARCH  REFERENCES 

Am  Jur.  22  Am.  Jur.  Proof  of  Facts  2d  1,  36  Am.  Jur.  Trials  695,  Obtaining,  Or- 
Medical  Malpractice  —  Use  of  Hospital  ganizing  and  Abstracting  Medical  Records 
Records.  for  Use  in  a  Lav/suit. 

38  Am.  Jur.  Proof  of  Facts  2d  145,  Foun- 
dation for  Admissibility  of  Hospital  Re- 
cords and  X-rays. 

§  41-9-107.    Opening  of  sealed  envelopes. 

Unless  the  sealed  envelope  or  wrapper  is  returned  to  a  witness  who  is  to 
appear  personally,  the  copy  of  the  records  shall  remain  sealed  and  shall  be 
opened  only  at  the  time  of  trial,  deposition,  or  other  hearing,  upon  the  direction 
of  the  judge,  court,  officer,  body,  or  tribunal  conducting  the  proceeding,  in  the 
presence  of  all  parties  who  have  appeared  in  person  or  by  counsel  at  such  trial, 
deposition  or  hearing.  Before  directing  that  such  inner-envelope  or  wrapper  be 
opened,  the  judge,  court,  officer,  body,  or  tribunal  shall  first  ascertain  that 
either  (1)  the  records  have  been  subpoenaed  at  the  instance  of  the  patient 
involved  or  his  counsel  of  record,  or  (2)  the  patient  involved  or  someone 
authorized  in  his  behalf  to  do  so  for  him  has  consented  thereto  and  waived  any 
privilege  of  confidence  involved.  Records  which  are  not  introduced  in  evidence 
or  required  as  part  of  the  record  shall  be  returned  to  the  person  or  entity  from 
whom  received. 

The  provisions  of  this  section  shall  not  apply  in  (a)  a  Workers'  Compensa- 
tion proceeding  if  the  pertinent  record  is  the  record  of  the  claimant  therein  or 
a  claimant's  decedent;  or  (b)  physician  or  podiatrist  disciplinary  proceedings 
pursuant  to  Sections  73-25-1  through  73-25-39,  73-25-51  through  73-25-67, 
73-25-81  through  73-25-95  or  73-27-1  through  73-27-19,  Mississippi  Code  of 
1972. 
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SOURCES:  Codes,  1942,  §§  7146.3-04,  7146.3-09;  Laws,  1971,  ch.  375,  §§  4,  9; 
Laws,  1987,  ch.  500,  §  3,  eff  from  and  after  July  1,  1987. 

Cross  References  —  Privileged  communications,  see  §  13-1-21. 
Admissibility  of  copies  of  hospital  records,  see  §  41-9-77. 

Confidentiality  and  inspection  of  hospital  records  of  civilly  committed  patients,  see 
§  41-21-97. 

JUDICIAL  DECISIONS 

1.  In  general.  cords    is    set    forth    in    Code  1942, 

The  procedure  for  the  acquisition,  iden-  §§  7146.3-02  to  7146.3-08.  Jolly  v.  State, 
tification  and  admission  of  hospital  re-     269  So.  2d  650  (Miss.  1972). 

RESEARCH  REFERENCES 

Am  Jur.  22  Am.  Jur.  Proof  of  Facts  2d  1,  36  Am.  Jur.  Trials  695,  Obtaining,  Or- 
Medical  Malpractice  —  Use  of  Hospital  ganizing  and  Abstracting  Medical  Records 
Records.  for  Use  in  a  Lawsuit. 

38  Am.  Jur.  Proof  of  Facts  2d  145,  Foun- 
dation for  Admissibility  of  Hospital  Re- 
cords and  X-rays. 

§  41-9-109.    Affidavit  of  custodian  as  to  copies;  charges. 

The  records  shall  be  accompanied  by  an  affidavit  of  a  custodian  stating  in 
substance:  (a)  that  the  affiant  is  a  duly  authorized  custodian  of  the  records  and 
has  authority  to  certify  said  records,  (b)  that  the  copy  is  a  true  copy  of  all  the 
records  described  in  the  subpoena,  (c)  that  the  records  were  prepared  by  the 
personnel  of  the  hospital,  staff  physicians,  or  persons  acting  under  the  control 
of  either,  in  the  ordinary  course  of  hospital  business  at  or  near  the  time  of  the 
act,  condition  or  event  reported  therein,  and  (d)  certifying  the  amount  of  the 
reasonable  charges  of  the  hospital  for  furnishing  such  copies  of  the  record.  If 
the  hospital  has  none  of  the  records  described,  or  only  part  thereof,  the 
custodian  shall  so  state  in  the  affidavit  and  file  the  affidavit  and  such  records 
as  are  available  in  the  manner  described  in  Sections  41-9-103,  41-9-105.  The 
filing  of  such  affidavit  with  respect  to  reasonable  charges  shall  be  sufficient 
proof  of  such  expense,  which  shall  be  taxed  as  costs  of  court. 

SOURCES:  Codes,  1942,  §  7146.3-05;  Laws,  1971,  ch.  375,  §  5,  eff  from  and  after 
passage  (approved  March  16,  1971). 

JUDICIAL  DECISIONS 

1.  In  general.  Although  the  defendant,  charged  with 
The  procedure  for  the  acquisition,  iden-  manslaughter,  procured  the  issuance  of  a 
tification  and  admission  of  hospital  re-  subpoena  duces  tecum  to  custodian  of  re- 
cords is  set  forth  in  Code  1942,  cords  of  the  University  of  Mississippi 
§§  7146.3-02  to  7146.3-08.  Jolly  v.  State,  Medical  Center  Hospital  as  required  by 
269  So.  2d  650  (Miss.  1972).  Code  1942,  §  7146.3-02,  where  the  affida- 
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vit  setting  forth  the  various  criteria  con-  records  would  serve,  or  otherwise  estab- 

tained  in  Code  1942,  §  7126.3-05  was  not  hsh  their  relevance,  they  were  properly 

supplied  and  the  defendant  failed  to  state  excluded  as  evidence  by  the  trial  court, 

for  what  purpose  the  introduction  of  these  Jolly  v.  State,  269  So.  2d  650  (Miss.  1972). 

RESEARCH  REFERENCES 

Am  Jur.  22  Am.  Jur.  Proof  of  Facts  2d  1,  36  Am.  Jur.  Trials  695,  Obtaining,  Or- 
Medical  Malpractice  —  Use  of  Hospital  ganizing  and  Abstracting  Medical  Records 
Records.  for  Use  in  a  Lawsuit. 

38  Am.  Jur.  Proof  of  Facts  2d  145,  Foun- 
dation for  Admissibility  of  Hospital  Re- 
cords and  X-rays. 

§  41-9-111.  Repealed. 

Repealed  by  Laws,  1991,  ch.  573,  §  141,  eff  from  and  after  July  1,  1991. 
[Codes,  1942,  §  7146.3-06;  Laws,  1971,  ch.  375,  §  6] 

Editor's  Note  —  Former  §  41-9-111  pertained  to  the  admissibility  of  copies  and 
affidavits. 

§  41-9-113.    Obtaining  personal  attendance  of  custodian. 

The  personal  attendance  of  the  custodian  shall  be  required  if  the  subpoena 
duces  tecum  contains  a  clause  which  reads: 

"The  procedure  authorized  pursuant  to  Section  41-9-103  will  not  be 
deemed  sufficient  compliance  with  this  subpoena." 

SOURCES:  Codes,  1942,  §  7146.3-07;  Laws,  1971,  ch.  375,  §  7,  eff  from  and  after 
passage  (approved  March  16,  1971). 

Cross  References  —  Subpoena  duces  tecum,  see  §  11-1-51. 

JUDICIAL  DECISIONS 

1.  In  general.  cords    is    set    forth    in    Code  1942, 

The  procedure  for  the  acquisition,  iden-  §§  7146.3-02  to  7146.3-08.  Jolly  v.  State, 
tification  and  admission  of  hospital  re-     269  So.  2d  650  (Miss.  1972). 

RESEARCH  REFERENCES 

Am  Jur.  22  Am.  Jur.  Proof  of  Facts  2d  1,  36  Am.  Jur.  Trials  695,  Obtaining,  Or- 

Medical  Malpractice  —  Use  of  Hospital  ganizing  and  Abstracting  Medical  Records 

Records.  for  Use  in  a  Lawsuit. 

38  Am.  Jur.  Proof  of  Facts  2d  145,  Foun-  Practice  References.  Young,  Trial 

dation  for  Admissibility  of  Hospital  Re-  Handbook     for     Mississippi  Lawyers 

cords  and  X-rays.  §  24:16. 
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§  41-9-115.    Obtaining  personal  attendance  of  custodian  and 
production  of  original  record. 

The  personal  attendance  of  the  custodian  and  the  production  of  the 
original  record  shall  be  required  if  the  subpoena  duces  tecum  contains  a  clause 
which  reads: 

"Original  records  are  required,  and  the  procedure  authorized  pursuant  to 
Section  41-9-103  will  not  be  deemed  sufficient  compliance  with  this  subpoena." 

SOURCES:  Codes,  1942,  §  7146.3-08;  Laws,  1971,  ch.  375,  §  8,  eff  from  and  after 
passage  (approved  March  16,  1971). 

Cross  References  —  Subpoena  duces  tecum,  see  §  11-1-51. 

JUDICIAL  DECISIONS 

1.  In  generaL  cords    is    set    forth    in    Code  1942, 

The  procedure  for  the  acquisition,  iden-  §§  7146.3-02  to  7146.3-08.  Jolly  v.  State, 
tification  and  admission  of  hospital  re-     269  So.  2d  650  (Miss.  1972). 

RESEARCH  REFERENCES 

Am  Jur.  22  Am.  Jur.  Proof  of  Facts  2d  1,  36  Am.  Jur.  Trials  695,  Obtaining,  Or- 
Medical  Malpractice  —  Use  of  Hospital  ganizing  and  Abstracting  Medical  Records 
Records.  for  Use  in  a  Lawsuit. 

38  Am.  Jur.  Proof  of  Facts  2d  145,  Foun- 
dation for  Admissibility  of  Hospital  Re- 
cords and  X-rays. 

§  41-9-117.    Substitution  of  copies  after  introduction  of  re- 
cords into  evidence. 

In  view  of  the  property  right  of  the  hospital  in  its  records,  original  records 
may  be  withdrawn  after  introduction  into  evidence  and  copies  substituted, 
unless  otherwise  directed  for  good  cause  by  the  court,  judge,  officer,  body,  or 
tribunal  conducting  the  hearing.  The  custodian  may  prepare  copies  of  original 
records  in  advance  of  testifying  for  the  purpose  of  making  substitution  of  the 
original  record,  and  the  reasonable  charges  for  making  such  copies  shall  be 
taxed  as  costs  of  court.  If  copies  are  not  prepared  in  advance,  they  can  be  made 
and  substituted  at  any  time  after  introduction  of  the  original  record,  and  the 
reasonable  charges  for  making  such  copies  shall  be  taxed  as  costs  of  court. 

SOURCES:  Codes,  1942,  §  7146.3-08;  Laws,  1971,  ch.  375,  §  8,  eff  from  and  after 
passage  (approved  March  16,  1971). 
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JUDICIAL  DECISIONS 


1.  In  general. 

The  procedure  for  the  acquisition,  iden- 
tification and  admission  of  hospital  re- 


cords is  set  forth  in  Code  1942, 
§§  7146.3-02  to  7146.3-08.  Jolly  v.  State, 
269  So.  2d  650  (Miss.  1972). 


RESEARCH  REFERENCES 


Am  Jur.  22  Am.  Jur.  Proof  of  Facts  2d  1, 
Medical  Malpractice  —  Use  of  Hospital 
Records. 

38  Am.  Jur.  Proof  of  Facts  2d  145,  Foun- 
dation for  Admissibility  of  Hospital  Re- 
cords and  X-rays. 


36  Am.  Jur.  Trials  695,  Obtaining,  Or- 
ganizing and  Abstracting  Medical  Records 
for  Use  in  a  Lawsuit. 


§  41-9-119.    Evidence  of  reasonableness  of  medical  expenses. 

Proof  that  medical,  hospital,  and  doctor  bills  were  paid  or  incurred  because 
of  any  illness,  disease,  or  injury  shall  be  prima  facie  evidence  that  such  bills  so 
paid  or  incurred  were  necessary  and  reasonable. 

SOURCES:  Codes,  1942,  §  7146.3-10;  Laws,  1971,  ch.  375,  §  10,  eff  from  and  after 
passage  (approved  March  16,  1971). 

JUDICIAL  DECISIONS 


1.  In  general. 

2.  Rebuttal  of  reasonableness  and  neces- 

sity. 

1.  In  general. 

According  to  the  testimony,  the  pedes- 
trian's medical  bills  were  incurred  due  to 
the  injury  at  issue;  under  Miss.  Code  Ann. 
§  41-9-119,  the  trial  court  committed  re- 
versible error  by  refusing  to  allow  them  to 
be  submitted  to  the  jury;  and  a  new  trial 
was  ordered,  with  directions  that  the  par- 
ties be  allowed  to  supplement  their  discov- 
ery responses  with  respect  to  expert  wit- 
nesses. Estate  of  Bolden  v.  Williams,  17 
So.  3d  1069  (Miss.  2009). 

Although  Miss.  Code  Ann.  §  41-9-119 
creates  a  presumption  that  proof  of  medi- 
cal bills  acts  as  prima  facie  evidence  of 
their  reasonableness  and  necessity,  the 
presumption  is  rebuttable  and  the  ulti- 
mate determination  is  for  the  finder  of  fact 
to  make.  Additionally,  a  finding  that  medi- 
cal bills  are  reasonable  and  necessary 
does  not  equate  to  a  finding  that  those 
bills  were  incurred  as  a  result  of  a  defen- 
dant's negligence.  Callahan  v.  Ledbetter, 
992  So.  2d  1220  (Miss.  Ct.  App.  2008). 


In  the  father's  petition  to  clarify  his 
child  support  obligations,  the  chancellor's 
finding  that  counseling  for  his  sons  was 
not  medically  necessary  was  appropriate 
even  though  the  mother  had  submitted 
the  bill  into  evidence  because  the  father 
further  established  that  the  boys  only 
went  to  counseling  one  time  and  that  the 
doctor  did  not  order  any  follow-up  treat- 
ment. Wilkerson  v.  Wilkerson,  955  So.  2d 
903  (Miss.  Ct.  App.  2007). 

In  an  insurance  dispute,  the  insurer's 
motion  in  limine  to  prohibit  the  introduc- 
tion of  plaintiff's  unauthenticated  medical 
records  was  denied  because  plaintiff,  who 
would  testify  as  to  the  authenticity  of  the 
records,  was  able  to  make  a  showing  that 
would  allow  the  jury  to  conclude  that  her 
medical  bills  and  records  were  authentic. 
Simpson  v.  Econ.  Premier  Assur.  Co.,  —  F. 
Supp.  2d  — ,  2006  U.S.  Dist.  LEXIS  64603 
(N.D.  Miss.  Sept.  8,  2006). 

Miss.  Code  Ann.  §  41-9-119  dictated 
that  the  decedent's  medical  bills  were 
prima  facie  evidence  of  their  necessity  and 
reasonableness,  and  the  opposing  party 
may  rebut  the  necessity  and  reasonable- 
ness of  the  bills,  thereby  leaving  the  ulti- 


179 


§  41-9-119 


Public  Health 


mate  determination  to  the  jury;  in  light  of 
the  medical  testimony,  the  appellate  court 
did  not  agree  that  the  verdict  regarding 
the  medical  bills  was  the  product  of  bias 
and  passion,  and  denied  additur  to  the 
estate  administrator.  In  re  Estate  of 
Guillory  v.  McGee,  922  So.  2d  823  (Miss. 
Ct.  App.  2006). 

Miss.  Code  Ann.  §  41-9-119  is  widely 
used  in  state  court  proceedings  to  permit 
the  authentication  of  medical  records; 
while  the  statute  deals,  on  its  face,  with 
the  evidentiary  weight  to  be  given  to  the 
evidence,  it  is  often  used  to  authenticate 
evidence  as  well.  Simpson  v.  Econ.  Pre- 
mier Assur.  Co.,  —  F.  Supp.  2d  — ,  2006 
U.S.  Dist.  LEXIS  64603  (N.D.  Miss.  Sept. 
8,  2006). 

Miss.  Code  Ann.  §  41-9-119  does  not 
require  evidence  of  reasonableness  of 
medical  expenses  before  medical  bills  be- 
come admissible;  therefore,  a  trial  court 
erred  by  holding  that  an  insurer  was  re- 
quired to  have  doctors  testify  as  to  the 
reasonableness  of  certain  expenses  prior 
to  admitting  them  into  evidence.  Alfa  Mut. 
Ins.  Co.  V.  Cascio,  909  So.  2d  174  (Miss.  Ct. 
App.  2005). 

Trial  court  did  not  err  in  refusing  to 
allow  plaintiff  to  testify  concerning  her 
medical  bills  pursuant  to  Miss.  Code  Ann. 
§  41-9-119  because  plaintiff's  daughter 
was  treated  for  diabetes  and  other  medi- 
cal conditions  unrelated  to  an  allegedly 
negligent  intubation,  and  would  have  in- 
curred most  of  the  medical  bills  at  issue 
regardless  of  any  negligence  by  the  doctor 
or  hospital.  Kent  v.  Baptist  Mem'l  Hosp.  - 
N.  Miss.,  Inc.,  853  So.  2d  873  (Miss.  Ct. 
App.  2003). 

An  award  of  zero  damages  in  a  motor 
vehicle  accident  case  was  affirmed  since, 
even  if  proof  that  the  plaintiff  incurred 
medical  bills  was  prima  facie  evidence 
that  the  bills  were  necessary  and  reason- 
able, the  statute  did  not  mandate  a  find- 
ing that  those  medical  bills  were  incurred 
as  a  result  of  the  accident  in  question. 
Herring  v.  Poirrier,  797  So.  2d  797  (Miss. 
2000). 

In  order  for  a  claimant  to  introduce 
evidence  to  support  a  claim  against  an 
estate  for  medical  expenses  upon  contest, 
the  claimant  may  proceed  under  §  41-9- 
119,  but  to  do  this,  he  or  she  must  be 


allowed  to  go  into  court  to  present  the  bills 
incurred  and  to  testify  for  what  purpose 
they  were  incurred.  Since  a  summary 
judgment,  by  its  nature,  disposes  of  a  case 
before  a  trial  is  commenced,  summary 
judgment  practice  under  Rule  56,  Miss.  R. 
Civ.  P.  is  inapplicable  in  contests  of  pro- 
bated claims  because  it  is  inconsistent 
with  the  statutory  procedure  which  neces- 
sitates that  a  claimant  enter  court  to 
introduce  evidence  in  support  of  his  or  her 
claim  and  permits  a  personal  representa- 
tive to  rebut  the  claim.  Thus,  the  proce- 
dure for  summary  judgment  is  not  appli- 
cable to  dispose  of  claims  made  under 
§  91-7-149.  Biloxi  Regional  Medical  Ctr., 
Inc.  V.  Estate  of  Ross,  546  So.  2d  667 
(Miss.  1989). 

Documents  were  properly  admitted  into 
evidence  which  provided  proof  of  expenses 
incurred  as  result  of  treatment  for  injuries 
sustained  in  accident,  where  documents 
submitted  gave  general  descriptions  of 
services  necessitating  fees.  Stratton  v. 
Webb,  513  So.  2d  587  (Miss.  1987). 

Bills  and  prescription  receipts  evidenc- 
ing charges  made  for  medical  and  dental 
treatment  furnished  to  children  provide 
prima  facie  showing,  in  accordance  with 
§  41-9-119,  in  child  support  proceeding, 
that  medical  and  dental  expenses  repre- 
sented by  bills  are  reasonable  in  amount 
and  were  necessarily  incurred.  Clements 
V.  Young,  481  So.  2d  263  (Miss.  1985). 

Any  medical  or  dental  condition,  pres- 
ent at  birth  or  thereafter  caused,  is  "ill- 
ness, disease  or  injury"  within  meaning  of 
§  41-9-119.  Clements  v.  Young,  481  So.  2d 
263  (Miss.  1985). 

Under  §  41-9-119,  when  a  party  takes 
the  witness  stand,  exhibits  bills  for  exami- 
nation by  the  court,  and  testifies  that  the 
bills  were  incurred  as  a  result  of  the 
injuries  complained  of,  they  become  prima 
facie  evidence  that  the  bills  so  paid  or 
incurred  were  necessary  and  reasonable; 
however,  the  opposing  party  may,  if  de- 
sired, rebut  the  necessity  and  reasonable- 
ness of  the  bills  by  proper  evidence  and 
the  ultimate  question  is  then  for  the  jury 
to  determine.  Jackson  v.  Brumfield,  458 
So.  2d  736  (Miss.  1984). 

2.  Rebuttal  of  reasonableness  and  ne- 
cessity. 

Under  Miss.  Code  Ann.  §  41-9-119, 
when  plaintiff  customer  took  the  witness 
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stand  and  exhibited  his  medical  bills  for 
examination  by  the  court  and  testified 
that  they  were  incurred  as  a  result  of  the 
injuries  complained  of,  they  became  prima 
facie  evidence  and  triggered  the  presump- 
tion that  the  bills  so  paid  or  incurred  were 
necessary  and  reasonable;  however,  de- 
fendant restaurant  operator  could  have,  if 
it  so  desired,  rebutted  the  necessity  and 
reasonableness  of  the  bills  by  proper  evi- 
dence. Because  Miss.  Code  Ann.  §  41-9- 
119,  via  Fed.  R.  Evid.  302,  applied  in  this 
case,  the  customer's  medical  bills  were 
properly  admitted.  Foradori  v.  Harris,  523 
F.3d  477  (5th  Cir.  2008). 

In  a  personal  injury  case,  the  court 
properly  denied  plaintiff's  request  for  ad- 
ditur  because  she  did  not  conclusively 
prove  that  the  medical  bills  in  question 
were  incurred  as  a  result  of  her  injury;  the 
only  bills  that  were  uncontested  were 
those  that  plaintiff  incurred  immediately 
after  the  accident,  which  related  to 
bruises  to  her  knees  and  other  minor 
injuries,  and  virtually  every  other  injury, 
both  physical  and  mental,  was  strongly 
contested  by  the  defendants'  expert  wit- 
nesses and  other  evidence.  Walker  v. 
Gann,  955  So.  2d  920  (Miss.  Ct.  App. 
2007). 


Husband's  proof  that  he  had  paid  or 
incurred  medical,  hospital,  and  doctor 
bills  because  of  injury  he  sustained  when 
catheter  guide  wire  broke  off  in  his  artery 
while  the  doctor  was  performing  surgery 
was  prima  facie  evidence  that  such  bills 
were  necessary  and  reasonable  and  the 
doctor  did  not  overcome  such  evidence 
with  his  own  evidence  that  the  bills  in- 
curred were  not  reasonable  and  necessary. 
Purdon  v.  Locke,  807  So.  2d  373  (Miss. 
2001). 

Notwithstanding  the  statute,  an  oppos- 
ing party  may  rebut  the  necessity  and 
reasonableness  of  medical  bills  and  the 
ultimate  question  is  for  the  jury  to  deter- 
mine. Herring  v.  Poirrier,  797  So.  2d  797 
(Miss.  2000). 

The  defendant  failed  to  rebut  the  rea- 
sonableness and  necessity  of  the  plain- 
tiff's medical  bills,  where  she  offered  no 
evidence  and  chose  instead  to  rely  upon 
her  argument  that  she  impeached  both 
the  plaintiff's  and  the  plaintiff's  physi- 
cian's testimony;  while  notations  in  the 
medical  records  may  have  cast  doubt  on 
the  extent  of  the  plaintiff's  pain  and  suf- 
fering, those  notations  did  not  invalidate 
the  necessity  of  the  medical  treatment. 
Hubbard  v.  Canterbury,  805  So.  2d  545 
(Miss.  Ct.  App.  2000). 
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41-9-215.         Insurance  and  other  coverage  to  provide  benefits  for  services  performed 

by  critical  access  hospitals. 
41-9-217.         Additional  personnel. 

§  41-9-201.    Short  title. 

This  article  is  entitled  and  may  be  cited  as  the  Mississippi  Rural  Hospital 
Flexibility  Act  of  1998. 

SOURCES:  Laws,  1998,  ch.  476,  §  1,  eff  from  and  after  passage  (approved 
March  26,  1998). 

§  41-9-203.    State  policy. 

It  is  the  policy  of  the  State  of  Mississippi  to  provide  improved  access  to 
hospital  and  other  health  services  for  rural  residents  of  the  State  of  Mississippi 
and  to  promote  regionalization  of  rural  health  services  in  Mississippi. 

SOURCES:  Laws,  1998,  ch.  476,  §  2,  eff  from  and  after  passage  (approved 
March  26,  1998). 

§  41-9-205.  Definitions. 

When  used  in  this  article,  the  following  definitions  shall  apply,  unless  the 
context  indicates  otherwise: 

(a)  "Act"  means  the  Mississippi  Rural  Hospital  Flexibility  Act  of  1998. 

(b)  "Critical  access  hospital"  means  a  hospital  which  has  been  desig- 
nated as  a  critical  access  hospital  by  the  department  in  accordance  with  the 
Medicare  Rural  Hospital  Flexibility  Program,  as  provided  for  in  Section  4201 
of  the  Balanced  Budget  Act  of  1997,  Public  Law  105-33,  and  which  has 
entered  into  an  agreement  with  at  least  one  (1)  full-service  hospital  to  form 
a  rural  health  network.  The  agreement  or  agreements  must  include  provi- 
sions regarding  patient  referral  and  transfer,  communications  and  patient 
transportation.  A  critical  access  hospital  in  a  rural  health  network  must  also 
have  an  agreement  for  credentialing  and  quality  assurance  with  at  least  one 
(1)  hospital  that  is  a  member  of  the  rural  health  network,  or  with  a  peer 
review  organization  or  equivalent  entity,  or  with  another  appropriate  and 
qualified  entity  identified  in  the  rural  health-care  plan  for  the  State  of 
Mississippi. 

(c)  "Department"  means  the  Department  of  Health  for  the  State  of 
Mississippi. 

(d)  "Rural  health  network"  means  an  organization  consisting  of  at  least 
one  (1)  critical  access  hospital  and  at  least  one  (1)  full-service  hospital,  the 
members  of  which  have  entered  into  certain  agreements  regarding  patient 
referral  and  transfer,  the  development  and  use  of  communications  systems 
and  the  provision  of  emergency  and  nonemergency  transportation. 

(e)  "State  rural  health-care  plan"  means  Mississippi's  rural  health-care 
plan  that  (i)  provides  for  the  creation  of  one  or  more  rural  health  networks, 
consisting  of  at  least  one  (1)  critical  access  hospital  and  at  least  one  (1) 
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full-service  hospital,  (ii)  promotes  regionalization  of  rural  health  services  in 
Mississippi,  and  (iii)  improves  access  to  hospitals  and  other  health  services 
for  rural  residents  of  Mississippi. 

SOURCES:  Laws,  1998,  ch.  476,  §  3,  eff  from  and  after  passage  (approved 
March  26,  1998). 

Federal  Aspects  —  The  Medicare  Rural  Hospital  Flexibility  Program,  as  provided 
for  in  §  4201  of  the  Balanced  Budget  Act  of  1997,  PubHc  Law  105-33,  is  codified  at  42 
uses  §  1395i-4. 

§  41-9-207.    State  rural  health-care  plan. 

(1)  The  department  is  hereby  authorized,  in  accordance  with  the  Medi- 
care Rural  Hospital  Flexibility  Program,  as  authorized  by  Section  4201  of  the 
Balanced  Budget  Act  of  1997,  Public  Law  105-33,  to  develop  for  the  State  of 
Mississippi  a  state  rural  health-care  plan  that  (a)  provides  for  the  creation  of 
one  or  more  rural  health  networks  in  Mississippi;  (b)  promotes  regionalization 
of  rural  health  services  in  Mississippi;  and  (c)  improves  access  to  hospitals  and 
other  health  services  for  rural  residents  of  Mississippi. 

(2)  The  state  rural  health-care  plan  shall  be  developed  in  consultation 
with  the  Mississippi  Hospital  Association,  the  Executive  Director  of  the 
Mississippi  Board  of  Supervisors,  or  his  designee,  and  rural  hospitals  located 
in  Mississippi. 

(3)  In  developing  the  state  rural  health-care  plan,  the  department  shall 
designate  rural  nonprofit  or  public  hospitals  or  facilities  located  in  Mississippi 
as  critical  access  hospitals,  which  critical  access  hospitals  must  meet  the 
criteria  for  such  designation  as  set  out  in  Section  4201  of  the  Balanced  Budget 
Act  of  1997. 

SOURCES:  Laws,  1998,  ch.  476,  §  4,  eff  from  and  after  passage  (approved 
March  26,  1998). 

Federal  Aspects  —  The  Medicare  Rural  Hospital  Flexibility  Program,  as  provided 
for  in  §  4201  of  the  Balanced  Budget  Act  of  1997,  PubHc  Law  105-33,  is  codified  at  42 
uses  §  1395i-4. 

§  41-9-209.    Designation  as  a  critical  access  hospital. 

Any  hospital  is  authorized  to  seek  designation  as  a  critical  access  hospital. 
Subject  to  federal  law,  there  shall  be  no  requirement  or  limitation  regarding 
the  distance  that  a  critical  access  hospital  must  be  located  from  another 
hospital.  The  bed-size  limit  for  a  critical  access  hospital  is  twenty-five  (25) 
operational  acute  care  beds,  and  the  average  maximum  length  of  stay  for 
patients  in  a  critical  access  hospital  is  ninety-six  (96)  hours,  unless  a  longer 
period  is  required  because  of  inclement  weather  or  other  emergency  conditions. 
In  the  event  the  critical  access  hospital  is  a  swing  bed  facility,  any  of  the 
twenty-five  (25)  acute  care  beds  allowed  in  a  critical  access  hospital  may  be 
used  for  the  provision  of  extended  care  services  or  acute  care  inpatient  services 
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so  long  as  the  furnishing  of  such  services  does  not  exceed  twenty-five  (25)  beds 
and  so  long  as  the  hospital  does  not  seek  Medicaid  reimbursement  for  more 
than  fifteen  (15)  acute  care  inpatient  beds.  A  critical  access  hospital  (a)  must 
make  available  twenty-four-hour  emergency  care  services,  as  described  in  the 
state  rural  health-care  plan,  for  ensuring  access  to  emergency  care  services  in 
the  rural  area  served  by  the  critical  access  hospital,  and  (b)  must  be  a  member 
of  a  rural  health  network.  Any  hospital  that  has  a  distinct-part  skilled  nursing 
facility,  certified  under  Title  XVIII  of  the  federal  Social  Security  Act,  at  the 
time  it  applies  for  designation  as  a  critical  access  hospital,  may  continue  its 
operation  of  the  distinct-part  skilled  nursing  facility  and  is  not  required  to 
count  the  beds  in  the  distinct-part  skilled  nursing  facility  for  purposes  of  the 
allowed  twenty-five  (25)  acute  care  inpatient  beds.  To  the  extent  permitted 
under  Section  41-7-171  et  seq.,  a  critical  access  hospital  may  establish  a 
distinct-part  psychiatric  unit  and  a  distinct-part  rehabilitation  unit,  each  of 
which  must  be  certified  under  Title  XVIII  of  the  federal  Social  Security  Act  and 
each  of  which  may  consist  of  no  more  than  ten  (10)  beds.  No  bed  in  the  critical 
access  hospital's  distinct-part  psychiatric  unit  or  distinct-part  rehabilitation 
unit  shall  be  counted  for  purposes  of  the  twenty-five  (25)  bed  limitation.  Each 
distinct-part  unit  in  a  critical  access  hospital  must  comply  with  all  applicable 
state  licensure  laws  and  federal  certification  laws. 

SOURCES:  Laws,  1998,  ch.  476,  §  5;  Laws,  2004,  ch.  329,  §  1,  eff  from  and  after 
July  1,  2004. 

Federal  Aspects  —  Title  XVIII  of  the  federal  Social  Security  Act  is  codified  at  42 
uses  §§  1395  et  seq. 

§  41-9-210.  Critical  access  hospitals  authorized  to  bank  li- 
censed hospital  acute  care  beds;  banked  beds  may  be 
relicensed  without  certificate  of  need. 

If  a  hospital  seeks  a  new  license  from  the  department  in  order  to  be 
designated  as  a  critical  access  hospital,  the  department  shall  maintain  a  record 
of  the  acute  care  beds  of  that  hospital  that  have  been  delicensed  as  a  result  of 
that  designation  and  continue  counting  those  beds  as  part  of  the  state's  total 
acute  care  bed  count  for  health  care  planning  purposes.  If  a  critical  access 
hospital  later  desires  to  relicense  some  or  all  of  its  delicensed  acute  care  beds, 
it  shall  notify  the  department  of  its  intent  to  increase  the  number  of  its 
licensed  acute  care  beds.  The  department  shall  survey  the  hospital  within 
thirty  (30)  days  of  that  notice  and,  if  appropriate,  issue  the  hospital  a  new 
license  reflecting  the  new  contingent  of  beds.  That  change  may  be  accom- 
plished without  the  need  of  the  hospital  to  seek  certificate  of  need  approval 
under  Section  41-7-171  et  seq.  However,  in  no  event  may  a  hospital  that  has 
delicensed  some  of  its  acute  care  beds  in  order  to  be  designated  as  a  critical 
access  hospital  be  reissued  a  license  to  operate  acute  care  beds  in  excess  of  its 
acute  care  bed  count  before  the  delicensure  of  some  of  its  beds  without  seeking 
certificate  of  need  approval. 
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This  section  shall  apply  to  all  hospitals  that  are  designated  as  critical 
access  hospitals  on  July  1,  2003,  and  all  hospitals  that  may  become  designated 
as  critical  access  hospitals  after  July  1,  2003. 

SOURCES:  Laws,  2003,  ch.  393,  §  1,  eff  from  and  after  July  1,  2003. 

Cross  References  —  Activities  for  which  a  certificate  of  need  is  required,  see 
§  41-7-191. 

§  41-9-211.    Formation  of  a  rural  health  network  not  subject  to 
antitrust  laws. 

In  forming  an  integrated  network  and  in  contracting  for  services,  mem- 
bers of  a  rural  health  network  and  officers,  agents,  representatives,  employees 
and  directors  of  any  member  thereof  shall  be  considered  to  be  acting  pursuant 
to  clearly  expressed  state  policy  as  established  in  Sections  41-9-201  through 
41-9-217  under  the  supervision  of  the  State  of  Mississippi  and  shall  not  be 
subject  to  state  or  federal  antitrust  laws  while  so  acting. 

SOURCES:  Laws,  1998,  eh.  476,  §  6,  eff  from  and  after  passage  (approved 
March  26,  1998). 

§  41-9-213.    Rules  and  regulations. 

The  department  shall  adopt,  in  accordance  with  Section  25-43-1  et  seq., 
Mississippi  Code  of  1972,  rules  and  regulations  for  the  establishment  and 
operation  of  rural  health  networks,  including  the  designation  of  critical  access 
hospitals  of  rural  areas  and  minimum  standards,  as  necessary,  for  such  critical 
access  hospitals. 

SOURCES:  Laws,  1998,  ch.  476,  §  7,  eff  from  and  after  passage  (approved 
March  26,  1998). 

Editor's  Note  —  Section  25-43-1.101(3)  provides  that  any  reference  to  Section 
25-43-1  et  seq.  shall  be  deemed  to  mean  and  refer  to  Section  25-43-1.101  et  seq. 

§  41-9-215.    Insurance  and  other  coverage  to  provide  benefits 
for  services  performed  by  critical  access  hospitals. 

Each  individual  and  group  policy  of  accident  and  sickness  insurance,  each 
contract  issued  by  health  maintenance  organizations,  and  all  coverage  main- 
tained by  an  entity  authorized  under  any  article  of  Chapter  41,  Title  83  of  the 
Mississippi  Code  of  1972,  shall  provide  benefits  for  services  when  performed  by 
a  critical  access  hospital  if  such  services  would  be  covered  under  such  policies 
or  contracts  if  performed  by  a  full-service  hospital. 

SOURCES:  Laws,  1998,  ch.  476,  §  8,  eff  from  and  after  passage  (approved 
March  26,  1998). 
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§  41-9-217.    Additional  personnel. 

The  department  is  hereby  authorized  to  hire  additional  personnel  to 
implement  Sections  41-9-201  through  41-9-217  pursuant  to  specific  appropria- 
tions to  the  department  for  such  purposes. 

SOURCES:  Laws,  1998,  ch.  476,  §  9,  eff  from  and  after  passage  (approved 
March  26,  1998). 


RURAL  HEALTH  AVAILABILITY  ACT 


Sec. 

41-9-301.         Short  title. 
41-9-303.         Legislative  findings. 
41-9-305.  Definitions. 

41-9-307.         Cooperative  agreements;  application  for  certificate  of  public  advantage; 

issuance  of  certificate;  monitoring;  revocation  of  certificate;  termination 
or  withdrawal  from  agreement;  amendment  of  agreement;  regulations. 

41-9-309.         Judicial  review. 

41-9-311.         Certificates  of  need. 


§  41-9-301.    Short  title. 

Sections  41-9-301  through  41-9-311  shall  be  knov^n  and  may  be  cited  as 
the  "Rural  Health  Availability  Act." 

SOURCES:  Laws,  2004,  ch.  462,  §  1,  eff  from  and  after  July  1,  2004. 

Joint  Legislative  Committee  Note  —  Pursuant  to  Section  1-1-109,  the  Joint 
Legislative  Committee  on  Compilation,  Revision  and  Publication  of  Legislation  cor- 
rected a  publishing  error.  "Sections  41-9-301  through  41-9-311"  was  substituted  for  "this 
act." 


§  41-9-303.    Legislative  findings. 

The  Legislature  finds  and  declares  the  follov^ing: 

(a)  In  rural  areas,  access  to  health  care  is  limited  and  the  quality  of 
health  care  is  adversely  affected  by  inadequate  reimbursement  and  collec- 
tion rates  and  difficulty  in  recruiting  and  retaining  skilled  health  profes- 
sionals. 

(b)  There  is  limited,  if  any,  overlap  in  the  geographic  service  areas  of 
Mississippi  rural  hospitals. 

(c)  Rural  hospitals'  financial  stability  is  threatened  by  patient  migra- 
tion to  general  acute  care  and  specialty  hospitals  in  urban  areas. 

(d)  The  availability  of  quality  health  care  in  rural  areas  is  essential  to 
the  economic  and  social  viability  of  rural  communities. 

(e)  Cooperative  agreements  among  rural  hospitals  would  improve  the 
availability  and  quality  of  health  care  for  Mississippians  in  rural  areas  and 
enhance  the  likelihood  that  rural  hospitals  can  remain  open. 
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SOURCES:  Laws,  2004,  ch.  462,  §  2,  eff  from  and  after  July  1,  2004. 

§  41-9-305.  Definitions. 

For  the  purposes  of  Sections  41-9-301  through  41-9-311,  the  following 
terms  shall  have  the  following  meanings: 

(a)  "Act"  means  the  Rural  Health  Availability  Act. 

(b)  "Affected  person,"  with  respect  to  any  application  for  a  certificate  of 
public  advantage,  means: 

(i)  The  applicant(s); 

(ii)  Any  person  residing  within  the  geographic  service  area  of  an 
applicant; 

(iii)  Health-care  purchasers  who  reimburse  health-care  facilities  lo- 
cated in  the  geographic  service  area  of  an  applicant; 

(iv)  Any  other  person  furnishing  goods  or  services  to,  or  in  competi- 
tion with,  an  applicant;  or 

(v)  Any  other  person  who  has  notified  the  department  in  writing  of 
his  interest  in  applications  for  certificates  of  public  advantage  and  has  a 
direct  economic  interest  in  the  decision. 

Notwithstanding  the  foregoing,  persons  from  other  states  who  would 
otherwise  be  considered  "affected  persons"  are  not  included,  unless  that 
other  state  provides  for  similar  involvement  of  persons  from  Mississippi  in  a 
similar  process  in  that  state. 

(c)  "Board"  means  the  State  Board  of  Health  established  under  Section 
41-3-1. 

(d)  "Certificate  of  public  advantage"  means  the  formal  written  approval, 
including  any  conditions  or  modifications  of  a  cooperative  agreement  by  the 
department. 

(e)  "Cooperative  agreement"  means  a  contract,  business  or  financial 
arrangement,  or  any  other  activities  or  practices  among  two  (2)  or  more  rural 
hospitals  for  the  sharing,  allocation,  or  referral  of  patients;  the  sharing  or 
allocation  of  personnel,  instructional  programs,  support  services  and  facili- 
ties, medical,  diagnostic  or  laboratory  facilities,  procedures,  equipment  or 
other  health-care  services;  the  acquisition  or  merger  of  assets  among  or  by 
two  (2)  or  more  rural  hospitals,  including  agreements  to  negotiate  jointly 
with  respect  to  price  or  other  competitive  terms  with  suppliers.  The  term 
"cooperative  agreement"  includes  any  amendments  thereto  with  respect  to 
which  a  certificate  of  public  advantage  has  been  issued  or  applied  for  or  with 
respect  to  which  a  certificate  of  public  advantage  is  not  required,  unless  the 
context  clearly  requires  otherwise. 

(f)  "Department"  means  the  State  Department  of  Health  created  under 
Section  41-3-15. 

(g)  "Hospital"  has  the  meaning  set  forth  in  Section  41-9-3. 

(h)  "Rural  area"  means  an  area  with  a  population  density  of  less  than 
one  hundred  (100)  individuals  per  square  mile;  a  municipality  or  county  with 
a  population  of  less  than  seven  thousand  five  hundred  (7,500)  individuals;  or 
an  area  defined  by  the  most  recent  United  States  Census  as  rural. 
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(i)  "Rural  hospital"  means  a  private  or  community  hospital  having  at 
least  one  (1)  but  no  more  than  seventy-five  (75)  licensed  acute-care  beds  that 
is  located  in  a  rural  area. 

(j)  "State"  means  the  State  of  Mississippi. 

(k)  "State  Health  Officer"  means  the  State  Health  Officer  elected  by  the 
State  Board  of  Health  under  Section  41-3-5. 

The  use  of  a  singular  term  in  this  section  includes  the  plural  of  that  term, 
and  the  use  of  a  plural  term  in  this  section  includes  the  singular  of  that  term, 
unless  the  context  clearly  requires  another  connotation. 

SOURCES:  Laws,  2004,  ch.  462,  §  3,  eff  from  and  after  July  1,  2004. 

Joint  Legislative  Committee  Note  —  Pursuant  to  Section  1-1-109,  the  Joint 
Legislative  Committee  on  Compilation,  Revision  and  Publication  of  Legislation  cor- 
rected a  publishing  error.  "Sections  41-9-301  through  41-9-311"  was  substituted  for  "this 
act"  in  the  introductory  language. 

Editor's  Note  —  Section  41-3-5,  referred  to  in  (k),  was  repealed  by  Laws,  2007,  ch. 
514,  §  1,  effective  June  30,  2007. 

§  41-9-307.  Cooperative  agreements;  application  for  certifi- 
cate of  public  advantage;  issuance  of  certificate;  monitoring; 
revocation  of  certificate;  termination  or  withdrawal  from 
agreement;  amendment  of  agreement;  regulations. 

(1)  A  rural  hospital  and  any  corporation,  partnership,  joint  venture  or  any 
other  entity,  all  of  v^hose  principals  are  rural  hospitals,  may  negotiate  and 
enter  into  cooperative  agreements  with  other  such  persons  in  the  state,  subject 
to  receipt  of  a  certificate  of  public  advantage  governing  the  agreement  as 
provided  in  this  act. 

(2)  Parties  to  a  cooperative  agreement  may  apply  to  the  department  for  a 
certificate  of  public  advantage  governing  that  cooperative  agreement.  The 
application  must  include  an  executed  written  copy  of  the  cooperative  agree- 
ment and  describe  the  nature  and  scope  of  the  cooperation  in  the  agreement 
and  any  consideration  passing  to  any  party  under  the  agreement.  Within 
thirty  (30)  days  of  receipt  of  the  application,  the  department  may  request 
additional  information  as  may  be  necessary  to  complete  the  application.  The 
applicant  has  thirty  (30)  days  from  the  date  of  the  request  to  submit  the 
additional  information.  If  the  applicant  fails  to  submit  the  requested  informa- 
tion within  the  thirty-day  period,  or  any  extension  of  time  granted  by  the 
department,  the  application  is  deemed  withdrawn.  The  department  may 
require  an  application  fee  from  the  submitting  parties  sufficient  to  cover  the 
cost  of  processing  the  application. 

(3)  The  department  shall  review  the  application  in  accordance  with  the 
standards  set  forth  in  subsection  (4)  of  this  section.  The  department  shall  give 
notice  of  the  application  to  members  of  the  public  who  reside  in  the  service 
areas  of  the  applicant  hospitals,  which  may  be  provided  through  newspapers  of 
general  circulation  or  public  information  channels.  If  requested  by  an  affected 
person  within  thirty  (30)  days  of  the  giving  of  the  public  notice,  the  department 
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may  hold  a  public  hearing  in  accordance  with  the  rules  adopted  by  the  board. 
The  department  shall  grant  or  deny  the  application  within  sixty  (60)  days  after 
receipt  of  a  completed  application  or  from  the  date  of  the  public  hearing,  if  one 
is  held,  and  that  decision,  along  with  any  conditions  of  approval,  must  be  in 
writing  and  must  set  forth  the  basis  for  the  decision.  The  department  may 
establish  conditions  for  approval  that  are  reasonably  necessary  to  ensure  that 
the  cooperative  agreement  and  the  activities  engaged  under  it  are  consistent 
with  the  intent  of  this  act  and  to  ensure  that  the  activity  is  appropriately 
supervised  and  regulated  by  the  state.  The  department  shall  furnish  a  copy  of 
the  decision  to  the  applicants  and  any  affected  persons  who  have  asked  in 
writing  to  be  notified. 

(4)  The  department  shall  issue  a  certificate  of  public  advantage  for  a 
cooperative  agreement  if  it  determines  that: 

(a)  Each  of  the  parties  to  the  cooperative  agreement  is  a  rural  hospital 
or  is  a  corporation,  partnership,  joint  venture  or  other  entity  all  of  whose 
principals  are  rural  hospitals; 

(b)  The  geographic  service  area  of  the  rural  hospitals  who  are  parties  to 
the  agreement  do  not  overlap  significantly;  and 

(c)  The  cooperative  agreement  is  likely  to  result  in  one  or  more  of  the 
following  benefits: 

(i)  Enhancement  of  the  quality  of  hospital  and  hospital-related  care 
provided  to  Mississippi  citizens; 

(ii)  Preservation  of  hospital  facilities  and  health  care  in  rural  areas; 

(iii)  Gains  in  the  cost-efficiency  of  services  provided  by  the  hospitals 
involved; 

(iv)  Encouragement  of  cost-sharing  among  the  hospitals  involved; 

(v)  Improvements  in  the  utilization  of  hospital  resources  and  equip- 
ment; or 

(vi)  Avoidance  or  reduction  of  duplication  of  hospital  resources  or 
expenses,  including  administrative  expenses. 

(5)  The  department  shall  actively  monitor  and  regulate  agreements 
approved  under  this  act  and  may  request  information  whenever  necessary  to 
ensure  that  the  agreements  remain  in  compliance  with  the  conditions  of 
approval.  The  department  may  charge  an  annual  fee  to  cover  the  cost  of 
monitoring  and  regulating  these  agreements.  During  the  time  the  certificate  is 
in  effect,  a  report  on  the  activities  under  the  cooperative  agreement  must  be 
filed  with  the  department  every  two  (2)  years.  The  department  shall  review  the 
report  in  order  to  determine  that  the  cooperative  agreement  continues  to 
comply  with  the  terms  of  the  certificate  of  public  advantage. 

(6)  The  department  shall  revoke  a  certificate  of  public  advantage  by 
giving  written  notice  to  each  party  to  a  cooperative  agreement  with  respect  to 
which  the  certificate  is  being  revoked,  if  it  finds  that: 

(a)  The  cooperative  agreement  or  activities  undertaken  by  it  are  not  in 
substantial  compliance  with  the  terms  of  the  application  or  the  conditions  of 
approval; 

(b)  The  likely  benefits  resulting  from  the  cooperative  agreement  no 
longer  exist;  or 
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(c)  The  department's  approval  was  obtained  as  a  result  of  intentional 
material  misrepresentation  to  the  department  or  as  the  result  of  coercion, 
threats  or  intimidation  toward  any  party  to  the  cooperative  agreement. 

(7)  The  department  shall  maintain  on  file  all  cooperative  agreements  for 
which  certificates  of  public  advantage  remain  in  effect.  A  party  to  a  cooperative 
agreement  who  terminates  or  withdraws  from  the  agreement  shall  notify  the 
department  within  fifteen  (15)  days  of  the  termination  or  withdrawal.  If  all 
parties  terminate  their  participation  in  the  cooperative  agreement,  the  depart- 
ment shall  revoke  the  certificate  of  public  advantage  for  the  agreement. 

(8)  The  parties  to  a  cooperative  agreement  with  respect  to  which  a 
certificate  of  advantage  is  in  effect  must  notify  the  department  of  any  proposed 
amendment  to  the  cooperative  agreement,  including  an  amendment  to  add  an 
additional  party  but  excluding  an  amendment  to  remove  or  to  reflect  the 
withdrawal  of  a  party,  before  the  amendment  takes  effect.  The  parties  must 
apply  to  the  department  for  a  certificate  of  public  advantage  governing  the 
amendment  and  the  department  shall  consider  and  rule  on  the  application  in 
accordance  with  the  procedures  applicable  to  cooperative  agreements  gener- 
ally 

(9)  The  department  may  promulgate  rules  and  regulations  in  accordance 
with  the  Administrative  Procedures  Law  as  in  effect  from  time  to  time  to 
implement  the  provisions  of  this  act,  including  any  fees  and  application  costs 
associated  with  the  monitoring  and  oversight  of  cooperative  agreements 
approved  under  this  act. 

(10)  A  dispute  among  the  parties  to  a  cooperative  agreement  concerning 
its  meaning  or  terms  is  governed  by  the  principles  of  contract  law  or  any  other 
applicable  law. 

SOURCES:  Laws,  2004,  ch.  462,  §  4,  eff  from  and  after  July  1,  2004. 

§  41-9-309.    Judicial  review. 

Any  applicant  aggrieved  by  a  decision  of  the  department  under  this  act 
shall  be  entitled  to  judicial  review  thereof  in  the  Circuit  Court  of  Hinds  County, 
First  Judicial  District.  In  the  review,  the  decision  of  the  department  shall  be 
affirmed  unless  it  is  arbitrary,  capricious,  or  it  is  not  in  compliance  with  this 
act. 

SOURCES:  Laws,  2004,  ch.  462,  §  5,  eff  from  and  after  July  1,  2004. 

§  41-9-311.    Certificates  of  need. 

Nothing  in  this  act  exempts  hospitals  from  compliance  with  the  provisions 
of  Section  41-7-171  et  seq.  concerning  certificates  of  need. 

SOURCES:  Laws,  2004,  ch.  462,  §  6,  eff  from  and  after  July  1,  2004. 
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41-10-1.  Willful  or  reckless  placement  of  inaccurate  information  in  patient's 

record;  intentional  alteration  or  destruction  of  patient's  records;  penal- 
ties. 

41-10-3.  Heirs  of  decedents  authorized  to  obtain  copy  of  decedent's  medical 

records  under  certain  circumstances;  termination  of  authorization. 

§  41-10-1.  Willful  or  reckless  placement  of  inaccurate  infor- 
mation in  patient's  record;  intentional  alteration  or  destruc- 
tion of  patient's  records;  penalties. 

(1)  Except  as  otherwise  provided  in  subsection  (3),  a  person,  knowing  that 
the  information  is  misleading  or  inaccurate,  shall  not  intentionally,  willfully  or 
recklessly  place  or  direct  another  to  place  in  a  patient's  medical  record  or  chart 
misleading  or  inaccurate  information  regarding  the  diagnosis,  care,  treatment 
or  cause  of  a  patient's  condition.  A  violation  of  this  subsection  is  punishable  as 
follows:  a  person  who  intentionally  or  willfully  or  recklessly  violates  this 
subsection  is  guilty  of  a  misdemeanor,  punishable  by  imprisonment  for  not 
more  than  one  (1)  year,  or  a  fine  of  not  more  then  One  Thousand  Dollars 
($1,000.00),  or  both. 

(2)  Except  as  otherwise  provided  in  subsection  (3),  a  person  shall  not 
intentionally  or  willfully  alter  or  destroy  or  direct  another  to  alter  or  destroy  a 
patient's  medical  records  or  charts  for  the  purpose  of  concealing  his  or  her 
responsibility  for  the  patient's  injury,  sickness  or  death.  A  person  who  violates 
this  subsection  is  guilty  of  a  misdemeanor  punishable  by  imprisonment  for  not 
more  than  one  (1)  year,  or  a  fine  of  not  more  than  One  Thousand  Dollars 
($1,000.00),  or  both. 

(3)  Subsections  (1)  and  (2)  do  not  apply  to  either  of  the  following: 

(a)  Destruction  of  a  patient's  original  medical  record  or  chart  if  all  of  the 
information  contained  in  or  on  the  medical  record  or  chart  is  otherwise 
retained  by  means  of  mechanical  or  electronic  recording,  chemical  reproduc- 
tion, or  other  equivalent  techniques  that  accurately  reproduce  all  of  the 
information  contained  in  or  on  the  original. 

(b)  Supplementation  of  information  or  correction  of  an  error  in  a 
patient's  medical  record  or  chart  in  a  manner  that  reasonably  discloses  that 
the  supplementation  or  correction  was  performed  and  that  does  not  conceal 
or  alter  prior  entries. 

SOURCES:  Laws,  2001,  ch.  603,  §  12,  eff  from  and  after  July  1,  2001. 

Cross  References  —  Imposition  of  standard  state  assessment  in  addition  to  all 
court  imposed  fines  or  other  penalties  for  any  misdemeanor  violations,  see  §  99-19-73. 
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§  41-10-3.  Heirs  of  decedents  authorized  to  obtain  copy  of 
decedent's  medical  records  under  certain  circumstances; 
termination  of  authorization. 

(1)  The  following  words  and  phrases  shall  have  the  meanings  ascribed  in 
this  section  unless  the  context  clearly  indicates  otherwise: 

(a)  "Heir"  means  any  person  who  is  entitled  to  a  distribution  from  the 
estate  of  an  intestate  decedent,  or  a  person  who  would  be  entitled  to  a 
distribution  from  the  estate  of  a  testate  decedent  if  that  decedent  had  died 
intestate. 

(b)  "Medical  records"  means  any  communications  related  to  a  patient's 
physical  or  mental  health  or  condition  that  are  recorded  in  any  form  or 
medium  and  that  are  maintained  for  purposes  of  patient  diagnosis  or 
treatment,  including  communications  that  are  prepared  by  a  health-care 
provider  or  by  other  providers.  The  term  does  not  include  (i)  materials  that 
are  prepared  in  connection  with  utilization  review,  peer  review  or  quality 
assurance  activities,  or  (ii)  recorded  telephone  and  radio  communications  to 
and  from  a  publicly  operated  emergency  dispatch  office  relating  to  requests 
for  emergency  services  or  reports  of  suspected  criminal  activity;  however,  the 
term  includes  communications  that  are  recorded  in  any  form  or  medium 
between  emergency  medical  personnel  and  medical  personnel  concerning 
the  diagnosis  or  treatment  of  a  patient. 

(2)  Where  no  executor  or  administrator  has  been  appointed  by  a  chancery 
court  of  competent  jurisdiction  regarding  the  probate  or  administration  of  the 
estate  of  a  decedent,  any  heir  of  the  decedent  shall  be  authorized  to  act  on 
behalf  of  the  decedent  solely  for  the  purpose  of  obtaining  a  copy  of  the 
decedent's  medical  records.  The  authority  shall  not  extend  to  any  other 
property  rights  relating  to  the  decedent's  estate. 

(3)  A  custodian  of  medical  records  may  provide  a  copy  of  the  decedent's 
medical  records  to  an  heir  upon  receipt  of  an  affidavit  by  the  heir  stating  that 
he  or  she  meets  the  requirements  of  this  section  and  that  no  executor  or 
administrator  has  been  appointed  by  a  chancery  court  with  respect  to  the 
estate  of  the  decedent. 

(4)  The  authority  of  the  heir  to  act  on  behalf  of  the  decedent  shall 
terminate  upon  the  appointment  of  an  executor  or  administrator  to  act  on 
behalf  of  the  estate  of  the  decedent.  However,  the  custodian  of  medical  records 
shall  be  entitled  to  rely  upon  the  affidavit  of  the  heir  until  the  custodian  of 
medical  records  receives  written  notice  of  the  appointment  of  an  executor  or 
administrator. 

(5)  A  custodian  of  medical  records  shall  not  be  required  to  provide  more 
than  three  (3)  heirs  with  a  copy  of  the  decedent's  medical  records  before  the 
appointment  of  an  executor  or  administrator. 

(6)  The  provisions  of  this  section  shall  not  prohibit  an  executor  or 


192 


Medical  Records  §  41-10-3 

administrator  from  requesting  and  receiving  the  medical  records  of  a  decedent 
after  his  or  her  appointment. 

SOURCES:  Laws,  2009,  ch.  524,  §  1,  eff  from  and  after  July  1,  2009. 
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In  General   

South  Mississippi  State  Hospital.  [Repealed] 
Matty  Hersee  Hospital.  [Repealed] 
Diagnostic  and  Treatment  Center.  [Repealed] 
Mississippi  Children's  Rehabilitation  Center 


41-11-1 


41-11-101 


IN  GENERAL 

Sec. 

41-11-1  through  41-11-5.  Repealed. 

41-11-7.  Certain  counties  and  municipalities  authorized  to  make  appropriations 

to  University  of  Mississippi  Medical  Center. 
41-11-9.  Repealed. 

41-11-11.         Closure  of  Kuhn  Memorial  State  Hospital,  South  Mississippi  State 
Hospital,  and  Matty  Hersee  Hospital;  procedures. 

§§  41-11-1  through  41-11-5.  Repealed. 

Repealed  by  Laws,  1989,  ch.  527,  §  3,  eff  from  and  after  June  30,  1989. 
§  41-11-1.  [Codes,  Hemingway's  1917,  §  3966;  1930,  §  4610;  1942, 
§  6965;  Laws,  1912,  ch.  166;  Laws,  1922,  ch.  246] 

§  41-11-3.  [Codes,  1930,  §  4612;  1942,  §  6967;  Laws,  1924,  ch.  307] 
§  41-11-5.  [Codes,  1930,  §  4613;  1942,  §  6968;  Laws,  1924,  ch.  307] 

Editor's  Note  —  Former  §  41-11-1  pertained  to  admission  of  patients  into  charity 
hospital. 

Former  §  41-11-3  directed  the  board  of  trustees  to  prescribe  terms  of  admission. 
Former  §  41-11-5  required  the  superintendent  to  keep  account  of  cost  of  treatment. 

§  41-11-7.  Certain  counties  and  municipalities  authorized  to 
make  appropriations  to  University  of  Mississippi  Medical 
Center. 

In  all  counties  and  municipalities  whose  residents  use  the  facilities  of  the 
University  of  IMississippi  IMedical  Center,  the  board  of  supervisors  is  hereby 
authorized  and  empowered,  in  its  discretion,  to  make  an  unlimited  annual 
appropriation  to  the  IMedical  Center,  and  the  governing  authorities  of  the 
municipality  are  hereby  authorized  and  empowered,  in  their  discretion,  to 
make  an  unlimited  annual  appropriation  to  the  IMedical  Center.  The  funds 
thus  appropriated  by  the  county  and  by  the  municipality  for  the  added 
maintenance  and  support  of  the  IMedical  Center  shall  be  paid  from  the  General 
Fund  of  the  county  and  the  municipality,  and  the  amount  thus  appropriated  by 
the  county  and  by  the  municipality  may  be  paid  in  monthly  installments  for 
the  use  and  benefit  of  the  Medical  Center. 
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SOURCES:  Codes,  1942,  §§  2998.5,  2998.7;  Laws,  1950,  ch.  297;  Laws,  1958,  ch. 
358;  Laws,  1979,  ch.  400,  §  1;  Laws,  1989,  ch.  527,  §  2,  eff  from  and  after 
June  30,  1989. 

Cross  References  —  University  of  Mississippi  medical  Center,  see  §§  37-115-41  et 
seq. 

§  41-11-9.  Repealed. 

Repealed  by  Laws,  1989,  ch.  527,  §  3,  eff  from  and  after  June  30,  1989. 
[Codes,  Hemingway's  1917,  §  3966;  1930,  §§  4610,  4611;  1942,  §§  6965, 
6966;  Laws,  1912,  ch.  166;  Laws,  1922,  ch.  246] 

Editor's  Note  —  Former  §  41-11-9  provided  penalties  for  violations  as  to  admis- 
sions. 

§  41-11-11.  Closure  of  Kuhn  Memorial  State  Hospital,  South 
Mississippi  State  Hospital,  and  Matty  Hersee  Hospital;  pro- 
cedures. 

(1)  From  and  after  July  1,  1989,  the  Kuhn  Memorial  State  Hospital  at 
Vicksburg,  the  South  Mississippi  State  Hospital  at  Laurel,  and  the  Matty 
Hersee  Hospital  at  Meridian  shall  be  closed,  and  the  Legislature  shall  not 
appropriate  any  funds  for  the  operation  of  those  hospitals  after  that  date.  For 
each  such  hospital  for  which  title  to  the  hospital  buildings  and  the  land  upon 
which  they  are  located  remains  in  the  State  of  Mississippi  after  closure  of  the 
hospital,  except  for  any  part  thereof  which  has  been  previously  leased  to  a 
political  subdivision  or  which  is  used  by  another  state  agency  or  department, 
the  Governor's  Office  of  General  Services,  Bureau  of  Building,  Grounds  and 
Real  Property  Management,  shall  be  authorized  to  sell  and  transfer  title  to 
each  of  such  hospital  buildings  and  such  land  to  any  individual,  corporation  or 
other  entity  for  an  amount  not  less  than  the  fair  market  value  thereof  as 
determined  by  three  (3)  real  estate  appraisers.  However,  prior  to  any  such  sale, 
the  Office  of  General  Services  shall  publish  notice  of  its  intention  to  sell  the 
same  in  a  newspaper  of  general  circulation  in  the  county  in  which  the  property 
is  located  and  in  Hinds  County,  Mississippi,  and  in  such  publication  shall 
solicit  requests  for  proposals  for  the  use  of  such  property  by  agencies, 
departments  or  political  subdivisions  of  the  State  of  Mississippi.  If  proposals 
are  received,  the  Office  of  General  Services  shall  review  the  proposals  to 
determine  if  any  proposed  use  of  the  property,  both  real  and  personal,  will 
reasonably  be  used  to  provide  a  needed  service  not  presently  provided  by  the 
State  of  Mississippi  or  by  a  political  subdivision  thereof.  If  the  Office  of  General 
Services  determines  that  such  needed  service  may  be  provided  by  another 
state  agency,  department  or  political  subdivision,  it  shall  transfer  title  to  the 
real  and  personal  property,  as  may  be  needed,  to  such  agency,  department  or 
political  subdivision  subject  to  any  leases  or  uses  of  the  property  by  another 
state  agency,  department  or  political  subdivision.  If  no  proposals  are  received, 
the  Office  of  General  Services  may  proceed  with  the  sale  of  the  property  as 
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provided  above  in  this  subsection.  The  Office  of  General  Services  shall  submit 
to  the  Governor  and  the  Legislature  a  copy  of  all  proposals  received  and  a 
detailed  statement  and  explanation  of  its  decision  to  transfer  or  not  transfer 
such  property  no  later  than  October  1,  1989.  Any  funds  received  from  the  sale 
of  such  buildings  and  land  shall  be  paid  into  the  State  General  Fund. 

(2)  Any  equipment  and  supplies  of  such  hospitals  which  cannot  be  used  by 
any  transferee  agency,  department  or  political  subdivision  and  which  may  be 
used  by  the  University  Medical  Center  or  any  other  agency  or  institution  of  the 
state  shall  be  offered  to  the  Medical  Center  and  other  state  agencies  and 
institutions,  and  may  be  given  to  any  such  agency  or  institution  desiring  the 
same  upon  request,  at  no  charge.  If  the  same  equipment  or  supplies  are 
requested  by  more  than  one  (1)  agency  or  institution,  the  State  Fiscal 
Management  Board  shall  determine  which  agency  or  institution  will  be  given 
the  equipment  or  supplies  being  requested.  Any  equipment  and  supplies 
remaining  after  being  offered  to  the  state  agencies  and  institutions  shall  be 
sold  by  the  Fiscal  Management  Board  after  advertising  for  bids  thereon.  Any 
funds  received  from  the  sale  of  such  equipment  and  supplies  shall  be  paid  into 
the  State  General  Fund. 

(3)  None  of  such  hospitals  shall  admit  any  person  as  an  inpatient  into  the 
hospital  after  June  15,  1989.  Each  of  the  hospitals  shall  make  every  effort  to 
locate  and  make  arrangements  with  hospitals  or  other  appropriate  institutions 
to  provide  treatment  and  care  to  any  patients  who  will  continue  to  need 
treatment  and  care  after  June  30,  1989. 

(4)  Any  monies  owed  to  such  hospitals  but  not  collected  by  June  30,  1989, 
including,  but  not  limited  to  payments  from  Medicare,  health  or  hospitaliza- 
tion insurance,  other  third  parties,  or  from  the  patient  or  his  family  or  estate, 
shall  be  paid  to  the  Fiscal  Management  Board,  which  shall  transfer  all  such 
monies  received  into  the  State  General  Fund.  Any  valid  debts  or  other 
obligations  of  such  hospitals  incurred  before  July  1,  1989,  which  have  not  been 
paid  or  finally  satisfied  by  June  30,  1989,  including  any  that  were  not  billed  to 
the  hospitals  until  after  June  30,  1989,  shall  remain  an  obligation  of  the  state 
and  shall  be  paid  by  the  Fiscal  Management  Board  from  funds  appropriated  for 
such  purpose.  Any  ending  cash  balance  of  any  such  hospital  on  June  30,  1989, 
shall  be  applied  to  payment  of  any  indebtedness  or  other  obligations  of  that 
hospital  before  any  other  funds  are  used  for  such  purpose. 

SOURCES:  Laws,  1989,  ch.  527,  §  1,  eff  from  and  after  June  30,  1989,  except 
subsection  (3),  eff  from  and  after  June  1,  1989. 

Editor's  Note  —  Section  7-1-451  provides  that  wherever  the  term  "Office  of  General 
Services"  appears  in  any  law  the  same  shall  mean  the  Department  of  Finance  and 
Administration. 

Section  27-104-1  provides  that  the  term  "Fiscal  Management  Board"  shall  mean  the 
"Department  of  Finance  and  Administration". 
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SOUTH  MISSISSIPPI  STATE  HOSPITAL 
[REPEALED] 

Sec. 

41-11-31.  Repealed. 

§  41-11-31.  Repealed. 

Repealed  by  Laws,  1989,  ch.  527,  §  3,  eff  from  and  after  June  30,  1989. 
[Codes,  Hemingway's  1917,  §  3954;  1930,  §  4598;  1942,  §  6931;  Laws, 
1916,  ch.  108;  Laws,  1966,  ch.  452,  §  1] 

Editor's  Note  —  Former  §  41-11-31  provided  for  the  continued  existence  of  the 
South  Mississippi  State  Hospital,  formerly  the  South  Mississippi  Charity  Hospital. 

MATTY  HERSEE  HOSPITAL 
[REPEALED] 

Sec. 

41-11-51.  Repealed. 

§  41-11-51.  Repealed. 

Repealed  by  Laws,  1989,  ch.  527,  §  3,  eff  from  and  after  June  30,  1989. 
[Codes,  1930,  §  4601;  1942,  §  6934;  Laws,  1922,  ch.  299;  Laws,  1924,  ch. 

311] 

Editor's  Note  —  Former  §  41-11-51  provided  for  the  continued  existence  of  the 
Matty  Hersee  Hospital,  formerly  the  East  Mississippi  Charity  Hospital. 

DIAGNOSTIC  AND  TREATIMENT  CENTER 
[REPEALED] 

Sec. 

41-11-71  through  41-11-91.  Repealed. 

§§  41-11-71  through  41-11-91.  Repealed. 

Repealed  by  Laws,  1989,  ch.  527,  §  3,  eff  from  and  after  June  30,  1989. 

§  41-11-71.  [Codes,  1942,  §  6930-01;  Laws,  1956,  ch.  301,  §  1] 

§  41-11-73.  [Codes,  1942,  §  6930-02;  Laws,  1956,  ch.  301,  §  2] 

§  41-11-75.  [Codes,  1942,  §  6930-03;  Laws,  1956,  ch.  301,  §  3] 

§  41-11-77.  [Codes,  1942,  §  6930-06;  Laws,  1956,  ch.  301,  §  6] 

§  41-11-79.  [Codes,  1942,  §  6930-04;  Laws,  1956,  ch.  301,  §  4] 

§  41-11-81.  [Codes,  1942,  §  6930-05;  Laws,  1956,  ch.  301,  §  5] 

§  41-11-83.  [Codes,  1942,  §  6930.07;  Laws,  1956,  ch.  301,  §  7] 

§  41-11-85.  [Codes,  1942,  §  6930-08;  Laws,  1956,  ch.  301,  §  8] 

§  41-11-87.  [Codes,  1942,  §  6930-09;  Laws,  1956,  ch.  301,  §  9] 

§  41-11-89.  [Codes,  1942,  §  6930-10;  Laws,  1956,  ch.  301,  §  10] 
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§  41-11-91.  [Codes,  1942,  §  6930-11;  Laws,  1956,  ch.  301,  §  11] 

Editor's  Note  —  Former  §  41-11-71  provided  for  the  continued  existence  of  the 
Kuhn  Memorial  State  Hospital,  formerly  known  as  the  Mississippi  State  Charity 
Hospital  at  Vicksburg. 

Former  §  41-11-73  contained  definitions. 

Former  §  41-11-75  directed  that  the  Kuhn  Memorial  State  Hospital  be  operated  as  a 
diagnostic  and  treatment  center  for  chronically  ill  and  impaired. 

Former  §  41-11-77  authorized  the  construction  of  facilities  at  Vicksburg. 

Former  §  41-11-79  authorized  the  state  building  commission  to  accept  gifts,  grants, 
bequests  and  devises. 

Former  §  41-11-81  authorized  the  commission  to  utilize  funds  for  construction  of 
facilities,  repair  and  maintenance. 

Former  §  41-11-83  specified  the  powers  of  state  building  commission. 

Former  §  41-11-85  authorized  the  charging  of  certain  patients  for  treatment. 

Former  §  41-11-87  authorized  contracts  for  treatment  with  counties,  municipalities 
and  organizations. 

Former  §  41-11-89  authorized  any  municipality  or  county  to  provide  for  treatment  for 
residents. 

Former  §  41-11-91  pertained  to  the  operating  funds  of  hospitals. 


MISSISSIPPI  CHILDREN'S  REHABILITATION  CENTER 


Sec. 

41-11-101.  Repealed. 

41-11-102.       Children's  Rehabilitation  Center  transferred  to  University  of  Missis- 
sippi Medical  Center,  Division  of  Children's  Rehabilitation. 
41-11-103.       Rules  and  regulations. 
41-11-104.  Repealed. 

41-11-105.       Constructing,  erecting,  and  equipping  center. 
41-11-107.       Location  of  center. 

41-11-109.       Transfer  of  center  to  University  medical  center;  education  of  patients; 

eligibility  for  admission. 
41-11-111.        Acceptance  of  grants,  donations  and  funds. 
41-11-113.       Declaration  of  intent;  construction. 


§  41-11-101.  Repealed. 

Repealed  by  Laws,  1989,  ch.  544,  §  154,  eff  from  and  after  July  1,  1989. 
[Codes,  1942,  §  7129-91;  Laws,  1956,  ch.  308,  §  1;  Laws,  1968,  ch.  437, 
§  1;  Laws,  1972,  ch.  322,  §  1;  Laws,  1981,  ch.  498,  §  1] 

Editor's  Note  —  Former  §  41-11-101  created  the  board  of  trustees  of  children's 
rehabilitation  center. 

§  41-11-102.  Children's  Rehabilitation  Center  transferred  to 
University  of  Mississippi  Medical  Center,  Division  of  Chil- 
dren's Rehabilitation. 

The  administration,  supervision,  duties  and  all  aspects  of  the  Children's 
Rehabilitation  Center  shall  be  transferred  to  the  University  of  Mississippi 
Medical  Center  in  a  division  to  be  called  Division  of  Children's  Rehabilitation. 
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It  is  the  intent  that  there  shall  be  cooperation  between  the  center,  the  Blake 
Center  and  the  Department  of  Health,  Children's  Services. 

The  University  of  Mississippi  Medical  Center  is  authorized  and  empow- 
ered to  minister  to  the  educational,  medical  and  total  needs  of  those  affected  by 
cerebral  palsy  and  other  crippling  conditions  which  are  amenable  to  such 
treatment.  The  center  shall  be  used  to  the  greatest  extent  possible  for  such 
treatment. 

SOURCES:  Laws,  1989,  ch.  544,  §  153,  eff  from  and  after  July  1,  1989. 

Cross  References  —  General  provision  regarding  the  reorganization  of  the  execu- 
tive branch  of  government,  see  §§  7-17-1  et  seq. 

§  41-11-103.    Rules  and  regulations. 

The  University  of  Mississippi  Medical  Center  shall  promulgate  such  rules, 
regulations  and  policies  as  may  be  necessary  and  desirable  to  carry  out  the 
programs  of  the  Mississippi  Children's  Rehabilitation  Center. 

SOURCES:  Codes,  1942,  §  7129-91;  Laws,  1956,  ch:  308,  §  1;  Laws,  1968,  ch.  437, 
§  1;  Laws,  1972,  ch.  322,  §  1;  Laws,  1981,  ch.  498,  §  2;  Laws,  1989,  ch.  544, 
§  156,  eff  from  and  after  July  1,  1989. 

§  41-11-104.  Repealed. 

Repealed  by  its  own  terms  effective  from  and  after  July  1,  1991. 
[Laws,  1989,  ch.  544,  §  155] 

Editor's  Note  —  Former  §  41-11-104  created  the  Mississippi  Children's  Rehabili- 
tation Center  Advisory  Board. 

§  41-11-105.    Constructing,  erecting,  and  equipping  center. 

The  state  building  commission  is  hereby  authorized  and  empowered  to 
erect,  construct,  and  equip  the  Mississippi  Children's  Rehabilitation  Center, 
which  shall  have  as  its  purpose  the  treatment  and  education  of  persons 
afflicted  with  cerebral  palsy  and  other  crippling  conditions  which  are  amenable 
to  such  treatment.  The  cost  of  constructing,  erecting,  and  equipping  such 
hospital  may  be  paid  from  such  funds  as  may  be  appropriated,  or  may 
heretofore  have  been  appropriated,  for  such  purpose  by  the  legislature;  and 
funds  which  are  available  to  the  state  building  commission  or  which  have  been 
set  aside  and  earmarked  for  the  construction,  erection,  and  equipping  of  the 
"Crippled  Children's  Hospital"  under  the  provisions  of  Chapter  291,  Laws  of 
1954,  or  the  "Mississippi  Hospital  School  for  Cerebral  Palsy,"  under  the 
provisions  of  Chapter  308,  Laws  of  1956,  are  hereby  designated  and  shall  be 
applied  to  the  constructing,  erecting  and  equipping  of  the  Mississippi  Chil- 
dren's Rehabilitation  Center. 
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SOURCES:  Codes,  1942,  §  7129-92;  Laws,  1954,  ch.  291,  §  1;  Laws,  1956,  ch.  308, 
§  2;  Laws,  1972,  ch.  322,  §  2;  Laws,  1981,  ch.  498,  §  3,  eff  from  and  after  July 
1,  1982. 

Editor's  Note  —  Section  31-11-1  provides  that  wherever  the  term  "state  building 
commission"  or  "building  commission"  appears  in  the  laws  of  the  state  of  Mississippi,  it 
shall  be  construed  to  mean  the  governor's  office  of  general  services.  Section  7-1-451, 
however,  provides  that  wherever  the  term  "Office  of  General  Services"  appears  in  any 
law  the  same  shall  mean  the  Department  of  Finance  and  Administration. 

§  41-11-107.    Location  of  center. 

The  Mississippi  Children's  Rehabilitation  Center  shall  be  located  and 
constructed  on  the  property  and  in  accordance  with  the  plans  and  specifica- 
tions previously  designated  for  the  "Crippled  Children's  Hospital,"  or  its 
successor  the  "Mississippi  Hospital  School  for  Cerebral  Palsy,"  at  its  location  on 
Lakeland  Drive  in  the  vicinity  of  the  Four- Year  School  of  Medicine  and 
University  Hospital.  It  is  intended  that  there  shall  be  cooperation  betw^een  the 
center  and  said  Four- Year  School  of  Medicine  and  University  Hospital. 

SOURCES:  Codes,  1942,  §  7129-93;  Laws,  1954,  ch.  291,  §  2;  Laws,  1956  ch.  308, 
§  3;  Laws,  1972,  ch.  322,  §  3;  Laws,  1981,  ch.  498,  §  4;  Laws,  1989,  ch.  544, 
§  157,  eff  from  and  after  July  1,  1989. 

Cross  References  —  Four-year  medical  school  and  university  hospital,  see  §§  37- 
115-21  et  seq. 

§  41-11-109.  Transfer  of  center  to  University  medical  center; 
education  of  patients;  eligibility  for  admission. 

When  the  Mississippi  Children's  Rehabilitation  Center  has  been  com- 
pleted and  made  ready  for  occupancy,  the  buildings  and  land  on  which  they  are 
located,  together  with  any  and  all  equipment  therefor,  shall  be  conveyed  and 
transferred  by  the  State  Building  Commission  to  the  University  of  Mississippi 
Medical  Center  for  the  use  and  benefit  of  the  State  of  Mississippi  in  accordance 
with  the  provisions  of  Sections  41-11-101  through  41-11-113.  Title  to  all  land, 
buildings  and  equipment  held  by  the  board  of  trustees  of  the  Mississippi 
Hospital  School  for  Cerebral  Palsy  shall  be  conveyed  to  the  University  of 
Mississippi  Medical  Center  for  the  use  and  benefit  of  the  state  in  accordance 
with  the  provisions  of  such  sections. 

The  University  of  Mississippi  Medical  Center  may  contract  for  and  obtain 
the  services  of  the  board  of  education  for  the  purpose  of  conducting  educational 
programs  for  children  in  the  Mississippi  Children's  Rehabilitation  Center  and 
all  institutions  and  agencies  of  the  state  government  are  requested  and 
directed  to  participate  and  cooperate  to  the  fullest  extent  authorized  by  law  in 
rendering  assistance  towards  the  rehabilitation  and  restoration  of  such 
cerebral  palsy  patients  and  patients  with  other  crippling  conditions  which  are 
amenable  to  such  treatment. 

No  member  of  the  family  of  any  member  of  the  board  of  trustees  shall  be 
eligible  for  treatment  in  the  center.  Crippled  children  shall  be  admitted  to  the 
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center  insofar  as  practicable  in  proportion  to  the  number  of  such  children  in 
the  counties  of  the  State  of  Mississippi,  so  that  all  such  crippled  children  shall 
have  equal  opportunity  for  admission  to  the  center. 

SOURCES:  Codes,  1942,  §  7129-94;  Laws,  1954,  ch.  291,  §  3;  956,  ch.  308,  §  4; 
Laws,  1972,  ch.  322,  §  4;  Laws,  1981,  ch.  498,  §  5;  Laws,  1989,  ch.  544,  §  158, 
eff  from  and  after  July  1,  1989. 

Editor's  Note  —  Section  41-11-101  referred  to  in  this  section  was  repealed  by  Laws, 
1989,  ch.  544,  §  154,  eff  from  and  after  July  1,  1989. 

Section  41-11-104,  referred  to  in  this  section,  was  repealed  by  its  own  terms,  effective 
from  and  after  July  1,  1991. 

Section  31-11-1  provides  that  wherever  the  term  "state  building  commission"  or 
"building  commission"  appears  in  the  laws  of  the  State  of  Mississippi,  it  shall  be 
construed  to  mean  the  governor's  office  of  general  services.  Section  7-1-451,  however, 
provides  that  wherever  the  term  "Office  of  General  Services"  appears  in  any  law  the 
same  shall  mean  the  Department  of  Finance  and  Administration. 

§  41-11-111,    Acceptance  of  grants,  donations  and  funds. 

The  University  of  Mississippi  Medical  Center  is  authorized  to  accept  any 
and  all  grants,  donations  or  matching  funds  from  private,  public  or  federal 
sources  in  order  to  add  to,  improve  and  enlarge  the  physical  facilities  and 
equipment  of  the  Mississippi  Children's  Rehabilitation  Center.  The  State 
Department  of  Health  and  the  Crippled  Children's  Service  are  hereby  specifi- 
cally authorized  and  empowered  to  provide  crutches,  braces  and  any  and  all 
other  mechanical  devices  available  and  designed  for  the  assistance  of  those 
persons  afflicted  with  cerebral  palsy  and  other  crippling  conditions  which  are 
amenable  to  such  treatment. 

SOURCES:  Codes,  1942,  §  7129-96;  Laws,  1956,  ch.  308,  §  6;  Laws,  1972,  ch.  322, 
§  6;  Laws,  1981,  ch.  498,  §  6;  Laws,  1989,  ch.  544,  §  159,  eff  from  and  after 
July  1,  1989. 

§  41-11-113.    Declaration  of  intent;  construction. 

It  is  the  intent  of  Sections  41-11-101  through  41-11-113  to  change  the 
name  of  the  "Mississippi  Crippled  Children's  Treatment  and  Training  Center" 
to  the  Mississippi  Children's  Rehabilitation  Center  and  to  place  it  under  the 
supervision  and  control  of  the  University  of  Mississippi  Medical  Center. 
Sections  41-11-101  through  41-11-113  should  be  construed  liberally  in  order  to 
accomplish  the  broad  objectives  in  aiding  persons  afflicted  with  cerebral  palsy 
and  other  crippling  conditions  which  are  amenable  to  such  treatment,  in  any 
and  every  manner  possible  by  the  use  of  new  techniques  as  they  are  developed 
and  become  known,  and  by  use  of  the  combination  of  education  and  medical 
services  for  the  rehabilitation  of  such  persons. 

SOURCES:  Codes,  1942,  §  7129-95;  Laws,  1956,  ch.  308,  §  5;  Laws,  1972,  ch.  322, 
§  5;  Laws,  1981,  ch.  498,  §  7;  Laws,  1989,  ch.  544,  §  160,  eff  from  and  after 
July  1,  1989. 
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Editor's  Note  —  Section  41-11-101,  referred  to  in  this  section,  was  repealed  by  Laws 
of  1989,  ch.  544,  §  154,  effective  from  and  after  July  1,  1989. 

Section  41-11-104,  referred  to  in  this  section,  was  repealed  by  its  own  terms,  effective 
from  and  after  July  1,  1991. 
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In  General    41-13-1 

Trust  to  Insure  Against  Public  Liability  Claims    41-13-101 

IN  GENERAL 


Sec. 

41-13-1  through  41-13-9.  Repealed. 
41-13-10.  Definitions. 

41-13-11.         Community  hospital  liability  and  insurance. 
41-13-13.  Repealed. 

41-13-15.         Community  hospitals  and  health  facilities  in  counties  and  municipali- 
ties. 

41-13-16.  Repealed. 

41-13-17.  Repealed. 

41-13-19.         Issuance  of  bonds;  election. 

41-13-21.         Details  of  bonds;  interest;  sale. 

41-13-23.         Levy  of  ad  valorem  tax  or  pledge  of  revenues  to  pay  bonds. 
41-13-24.         Obtaining  federal  assistance. 
41-13-25.         Imposition  of  ad  valorem  tax;  retirement  of  debt. 
41-13-27.  Repealed. 

41-13-29.         Board  of  trustees  for  county  hospitals  or  other  health  facilities. 
41-13-31  and  41-13-33.  Repealed. 

41-13-35.         General  powers  and  duties  of  trustees;  bonds;  prohibited  acts  or  behav- 
ior of  trustees,  individual  trustee,  or  agent  or  servant  of  trustee. 
41-13-36.         Emplo3rment  of  administrator;  administrator's  powers  and  duties. 
41-13-37.  Repealed. 

41-13-38.         Provisions  of  certain  loans  by  hospital;  financial  assistance  to  nonprofit 
groups. 

41-13-39.         Trustees  may  establish  day  care  centers. 
41-13-41.  Repealed. 
41-13-43  and  41-13-45.  Repealed. 
41-13-47.         Proposed  budget;  reports. 
41-13-49  and  41-13-51.  Repealed. 

41-13-53.         Benefits  with  respect  to  ownership  and  operation  of  hospitals  organized 
under  other  laws. 


§§  41-13-1  through  41-13-9.  Repealed. 

Repealed  by  Laws  1982,  ch.  395,  §  6,  eff  from  and  after  July  1,  1982. 
§  41-13-1.  [Codes,  1930,  §  291;  1942,  §  2999;  Laws,  1930,  ch.  58] 
§  41-13-3.  [Codes,  1930,  §  292;  1942,  §  3000;  Laws,  1930,  ch.  58] 
§  41-13-5.  [Codes,  1930,  §  292;  1942,  §  3000;  Laws,  1930,  ch.  58] 
§  41-13-7.  [Codes,  1930,  §  293;  1942,  §  3001;  Laws,  1930,  ch.  58] 
§  41-13-9.  [Codes,  1930,  §  294;  1942,  §  3002;  Laws,  1930,  ch.  58] 

Editor's  Note  —  Former  §  41-13-1  authorized  municipalities  to  create  joint  hospi- 
tals. 

Former  §  41-13-3  authorized  the  creation  of  a  hospital  commission  for  joint  hospitals. 
Former  §  41-13-5  specified  the  powers  and  duties  of  the  hospital  commission. 
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Former  §  41-13-7  authorized  monthly  appropriation  for  hospital  purposes. 
Former  §  41-13-9  specified  procedures  for  the  implementation  of  a  community 
hospital  program. 

§  41-13-10.  Definitions. 

For  purposes  of  Sections  41-13-10  through  41-13-47,  the  following  words 
shall  have  the  meanings  ascribed  herein,  unless  the  context  otherwise  re- 
quires: 

(a)  "Administrator"  shall  mean  the  chief  administrative  official  and 
executive  officer  of  a  community  hospital  selected  by  the  board  of  trustees  of 
such  community  hospital. 

(b)  "Board  of  trustees"  shall  mean  the  board  appointed  pursuant  to 
Section  41-13-29,  to  operate  a  community  hospital. 

(c)  "Community  hospital"  shall  mean  any  hospital,  nursing  home  and/or 
related  health  facilities  or  programs,  including  without  limitation,  ambula- 
tory surgical  facilities,  intermediate  care  facilities,  after-hours  clinics,  home 
health  agencies  and  rehabilitation  facilities,  established  and  acquired  by 
boards  of  trustees  or  by  one  or  more  owners  which  is  governed,  operated  and 
maintained  by  a  board  of  trustees. 

(d)  "Owner"  shall  mean  any  board  of  supervisors  of  any  county  having 
an  ownership  interest  in  any  community  hospital  or  leased  facility  on  behalf 
of  the  county  or  on  behalf  of  any  supervisors  district,  judicial  district  or 
election  district  of  the  county  and  shall  also  mean  any  governing  council  or 
board  of  any  municipality  having  an  ownership  interest  in  any  community 
hospital  or  leased  facility. 

(e)  "Leased  facility"  shall  mean  a  hospital,  nursing  home  or  related 
health  facilities  which  an  owner  has  leased  to  an  individual,  partnership, 
corporation,  other  owner  or  board  of  trustees  for  a  term  not  in  excess  of  fifty 
(50)  years,  conditioned  upon  the  facility  continuing  to  operate  on  a  nonprofit 
basis.  A  leased  facility  shall  not  be  deemed  or  considered  to  be  a  community 
hospital  except  for  purposes  of  Sections  41-13-19  through  41-13-25,  and  shall 
not  be  subject  to  the  statutory  requirements  placed  on  community  hospitals 
except  to  the  extent  as  may  be  specifically  required  by  the  terms  of  the 
applicable  lease  agreement.  However,  in  situations  where  another  commu- 
nity hospital,  acting  through  its  board  of  trustees,  is  the  lessee  of  a  leased 
facility,  the  leased  facility  shall  remain  subject  to  this  chapter  and  other  laws 
applicable  to  community  hospitals,  except  that  the  owners  of  the  lessee  shall 
have  sole  authority  to  appoint  the  board  of  trustees  for  the  leased  facility, 
which  shall  be  the  same  board  of  trustees  as  appointed  under  Section 
41-13-29  for  the  lessee  community  hospital. 

(f)  "Service  area"  means  that  area  as  determined  by  a  board  of  trustees 
by  its  patient  origin  studies. 

SOURCES:  Laws,  1985,  ch.  511,  §  2;  Laws,  2002,  ch.  441,  §  1,  eff  from  and  after 
July  1,  2002. 
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Editor's  Note  —  Laws  of  1985,  ch.  511,  §§  1,  10,  eff  from  and  after  July  1,  1985, 
provide  as  follows: 

"SECTION  1.  It  is  the  intent  and  purpose  of  this  act  to  clarify  and  expand  the  power 
of  boards  of  trustees  of  community  hospitals  so  as  to  allow  such  community  hospitals  to 
operate  efficiently,  to  offer  competitive  health  care  services,  to  respond  more  effectively 
to  new  developments  and  regulatory  changes  in  the  health  care  area  and  to  continue  to 
serve  and  promote  the  health  and  welfare  of  the  citizens  of  the  State  of  Mississippi.  This 
act  shall  be  liberally  construed  so  as  to  give  effect  to  such  intent  and  purpose. 

"SECTION  10.  This  act  shall  not  affect  any  rights,  duties  or  obligations  heretofore 
granted  or  imposed  by  local  and  private  legislation  heretofore  enacted  for  the  benefit  of 
any  owner  or  community  hospital,  and  the  provisions  of  this  act  shall  be  supplemental 
to  and  shall  not  restrict  or  repeal  any  general  or  special  authority,  powers,  rights  or 
privileges  with  respect  to  community  hospitals  heretofore  conferred  on  board  of 
trustees." 

JUDICIAL  DECISIONS 


1.  In  general. 

2.  Location  of  governing  body. 

3.  Community  hospital. 

1.  In  generaL 

Miss.  Code  Ann.  §  41-13-35(5)(n)  statu- 
torily empowered  community  hospital  to 
contract  with  private  physicians  in  gen- 
eral interest  of  serving  and  promoting  the 
health  and  welfare  of  the  citizens  of  Mis- 
sissippi, and  a  state  entity  did  not  lose  its 
status  under  the  Mississippi  Tort  Claims 
Act  by  merely  contracting  with  a  private 
entity;  however,  the  medical  center  did 
not  meet  the  statutory  definition  of  a 
community  hospital  as  it  was  not  gov- 
erned, operated  and  maintained  by  a 
board  of  trustees  as  required  by  Miss. 
Code  Ann.  §  41- 13- 10(c)  for  a  community 
hospital.  Bolivar  Leflore  Med.  Alliance, 
LLP  V.  WiUiams,  938  So.  2d  1222  (Miss. 
2006). 

Even  if  the  language  in  the  contract  had 
been  convincing  enough  to  create  a  pri- 
vate entity  and  the  county  hospital  had 
been  deemed  private,  the  injured  person's 
claim  remained  one  of  premises  liability. 
The  agreement  did  not  alter  the  fact  that 
the  county  remained  the  owner  of  the 
physical  property  that  comprised  the  hos- 
pital, and  includes  the  sidewalk  outside 
the  hospital  where  the  injured  person 
tripped  and  fell;  thus,  the  trial  court  did 
not  err  in  granting  summary  judgment  in 
favor  of  the  county  hospital  due  to  the 
injured  person's  claim  being  filed  outside 
the  one-year  statute  of  limitations  under 
Miss.    Code  Ann.    Section  11-46-11(3). 


Allstadt  V.  Baptist  Mem'l  Hosp.,  893  So. 
2d  1083  (Miss.  Ct.  App.  2005),  appeal 
dismissed  by  2005  Miss.  LEXIS  767  (Miss. 
Oct.  20,  2005). 

Trial  court  properly  granted  summary 
judgment  in  favor  of  county  hospital 
where  an  individual  did  not  file  suit 
against  the  hospital  until  more  than  two 
years  after  tripping  on  its  sidewalk;  the 
hospital  was  still  a  community  hospital 
under  Miss.  Code  Ann.  §  41-13110(c)  even 
though  it  had  contracted  with  a  private 
management  company  to  run  the  hospital. 
Allstadt  V.  Baptist  Mem.  Hosp.,  —  So.  2d 
— ,  2004  Miss.  App.  LEXIS  847  (Miss.  Ct. 
App.  Aug.  24,  2004),  opinion  withdrawn 
by,  substituted  opinion  at  893  So.  2d  1083, 
2005  Miss.  App.  LEXIS  133  (Miss.  Ct. 
App.  2005). 

Denial  of  the  general  hospital's  and  phy- 
sicians' motion  to  transfer  venue  in  a 
medical  malpractice  action  was  improper 
under  the  Mississippi  Tort  Claims  Act 
(MTCA),  Miss.  Code  Ann.  §  11-46-1  et 
seq.,  where  the  general  hospital  was  en- 
titled to  venue  in  the  county  in  which  the 
principal  offices  were  located.  Miss.  Code 
Ann.  §  11-11-3(1),  because  the  decedent's 
heirs  failed  to  assert  a  reasonable  claim  of 
liability  against  the  medical  center  and 
the  treating  physicians.  Wayne  Gen. 
Hosp.  V.  Hayes,  868  So.  2d  997  (Miss. 
2004). 

Municipal  hospital  was  entitled  to  state 
action  immunity  from  federal  antitrust 
claim  arising  from  its  exclusive  contract 
with  medical  supervisor,  who  performed 
chronic  dialysis  in  its  facility  for  end  stage 
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renal  disease,  as  (1)  it  was  subdivisioi;i  of 
municipal  corporation  under  §§  41-13-10 
et  seq.,  it  was  required  to  obtain  certifi- 
cate of  need  under  §  41-7-191(l)(a)  and 
(b),  and  it  had  right  under  §  41-13- 
35(5)(g)  to  contract  with  any  person  to 
provide  services,  and  (2)  purpose  of  its 
contract  to  supervise  special  unit  and  per- 
form critical  functions  was  to  obtain  phy- 
sician's dedicated  services  by  displacing 
unfettered  professional  medical  freedom, 
and  allegedly  anticompetitive  results 
were  thus  foreseeable.  Martin  v.  Memorial 
Hosp.,  86  F.3d  1391  (5th  Cir.  1996). 

2.  Location  of  governing  body. 

Trial  court  abused  its  discretion  in  de- 
nying a  motion  by  a  hospital  and  three 
physicians  to  transfer  venue  in  a  medical 
malpractice  action  because  a  decedent's 
heirs  had  failed  to  assert  a  reasonable 
claim  of  liability  against  certain  defen- 
dants that  had  been  dismissed  from  the 
action  and  because  the  hospital  was  a 
community  hospital  under  the  Mississippi 
Tort  Claims  Act  and  was  entitled  to  venue 
in  the  county  in  which  its  governing  body's 
principal  offices  were  located.  Wayne  Gen. 
Hosp.  V.  Hayes,  —  So.  2d  — ,  2003  Miss. 
LEXIS  598  (Miss.  Nov.  6,  2003),  opinion 
withdrawn  by  2004  Miss.  LEXIS  298 
(Miss.  Mar.  25,  2004),  opinion  withdrawn 


by,  substituted  opinion  at  868  So.  2d  997, 
2004  Miss.  LEXIS  289  (Miss.  2004). 

3.  Community  hospitaL 

In  a  case  in  which  a  behavioral  health 
limited  liability  company  (LLC)  con- 
tracted with  a  community  hospital  to  op- 
erate and  manage  a  behavioral  unit,  and 
the  LLC  had  not  requested  a  guarantee 
from  the  hospital  board  of  trustees  (trust- 
ees) or  the  county  board  of  supervisors 
(supervisors),  the  simple  fact  that  the  hos- 
pital was  under  the  direction  and  control 
of  the  trustees  and  the  supervisors  did  not 
equate  to  a  responsibility  on  their  part  to 
assume  the  contractual  obligations  of  the 
hospital,  Sunstone  Behavioral  Health, 
LLC  V.  Covington  County  Hosp.,  —  F. 
Supp.  2d  — ,  2008  U.S.  Dist.  LEXIS  77381 
(S.D.  Miss.  Aug.  19,  2008). 

Where  a  doctor  working  in  partnership 
with  a  community  hospital  was  sued  for 
medical  malpractice,  the  trial  court  deter- 
mined that  he  was  entitled  to  immunity 
under  the  Mississippi  Tort  Claims  Act, 
Miss.  Code  Ann.  §  11-46-5.  The  doctor 
was  an  employee  of  the  "community  hos- 
pital" as  defined  in  Miss.  Code  Ann.  §  41- 
13-10;  the  community  hospital  retained 
control  over  the  medical  partnership.  Es- 
tate of  Grimes  v.  Warrington,  982  So.  2d 
365  (Miss.  2008). 


ATTORNEY  GENERAL  OPINIONS 


Hospital  is  "leased  facility"  under  Miss. 
Code  Section  41-13-10(e),  and  is  not  to  be 
deemed  or  considered  as  community  hos- 
pital except  for  purposes  of  Miss.  Code 
Sections  41-13-19  through  41-13-25;  hos- 
pital is  not,  therefore,  community  hospital 
for  purposes  of  1993  amendment  to  Miss. 
Code  Section  41-13-10.  Barnett,  May  28, 
1993,  A.G.  Op.  #93-0406. 

If  board  of  trustees  had  established  or 
acquired  nursing  home  prior  to  closing  of 
hospital,  and  nursing  home  was  existent 
when  hospital  was  closed,  then  board  of 
trustees  of  hospital  would  have  continued 
to  exist  since  "community  hospital"  as 
defined  by  41-13-10(c)  had  never  ceased  to 
exist.  Shuler,  March  30,  1994,  A.G.  Op. 
#93-0976. 

Section  41-13-35(5)(n)  authorizes  the 
Board  of  Trustees  of  a  community  hospital 
to  enter  into  contracts  with  an  insurance 


reciprocal  established  pursuant  to  and  op- 
erated in  accordance  with  Section  41- 
13-10  et  seq.  Evans,  August  25,  1995,  A.G. 
Op.  #95-0542. 

Community  hospitals  are  governmental 
entities  and  are  not  subject  to  local  privi- 
lege taxes.  Exum-Petty,  June  5,  1998,  A.G. 
Op.  #98-0323. 

Aboard  of  supervisors  owning  a  commu- 
nity hospital  within  the  meaning  of  this 
section  must,  if  it  elects  to  lease  the  com- 
munity hospital  without  an  option  to  sell, 
solicit  bids  therefor  by  advertisement. 
Huff,  August  7,  1998,  A.G.  Op.  #98-0439. 

A  county  board  of  supervisors  could  ap- 
prove the  assignment  of  a  hospital  lease 
from  a  nonprofit  corporation  to  a  for-profit 
corporation  without  being  subject  to  the 
statute  as  the  hospital  was  operated  by  a 
private,  nonprofit  corporation  and  was 
clearly  a  "leased  facility"  within  the  mean- 
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ing  of  subsection  (e)  of  this  section.  Haque, 
February  19,  1999,  A.G.  Op.  #99-0082. 

Certificates  of  need,  hcenses  and  per- 
mits, which  empower  community  hospi- 
tals to  exist  and  provide  various  medical 
services,  are  necessarily  owned  by  the 
owners  of  the  community  hospital,  but  are 
managed  and  operated  by  the  board  of 
trustees  thereof;  thus,  applications  for 
new  certificates  of  need  by  an  existing 
community  hospital  are  effectively  in  the 
name  of  the  owner  but  must  be  made  by 
its  board  of  trustees.  Broussard,  March 
29,  2000,  A.G.  Op.  #2000-0156. 

A  community  hospital  may  not  exceed 
the  bounds  of  its  service  area  and,  there- 
fore, a  county,  as  the  owner  of  a  commu- 
nity hospital,  does  not  have  authority  to 
effect  the  transfer,  under  the  guise  of  a 
lease,  of  a  community  hospital's  assets, 
including  licenses  and  licensed  beds,  to  a 
for-profit  corporation  which  will  then  use 
those  licenses  and  licensed  beds  to  open 
an  existing,  non-licensed  hospital  facility 
owned  by  it  in  another  county  not  shown 
to  be  in  its  service  area.  Moody,  May  24, 
2002,  A.G.  Op.  #02-0273. 

A  community  hospital  may  not  exceed 
the  bounds  of  its  service  area.  Banks, 
June  27,  2002,  A.G.  Op.  #02-0371. 


Where  a  community  hospital  is  jointly 
owned  by  a  city  and  county,  any  action 
which  must  be  exercised  by  the  "owner"  of 
the  hospital  must  be  exercised  by  both  the 
city  and  the  county.  Mitchell,  Mar.  5,  2004, 
A.G.  Op.  04-0305. 

A  county  does  not  have  the  authority  to 
transfer  funds  from  the  nursing  home  to 
the  county  general  fund  or  other  funds 
owed  and  operated  by  the  county.  Dob- 
bins, July  30,  2004,  A.G.  Op.  04-0270. 

Where  a  building  owned  by  the  county 
for  use  by  a  hospital  was  damaged  by  fire, 
the  county  might,  but  was  not  required  to, 
reimburse  the  hospital  for  expenses  in- 
curred in  repairing  damage  to  the  hospital 
buildings  resulting  from  fire.  Hemphill, 
Apr.  26,  2005,  A.G.  Op.  05-0120. 

A  physician-clinic  would  be  considered  a 
"community  hospital"  for  purposes  of  Sec- 
tion 41-13-10.  Donnell,  July  22,  2005,  A.G. 
Op.  05-0304. 

A  separate  non-profit  corporation  or 
limited  liability  company  formed  by  a 
community  hospital  would  not  fall  within 
the  meaning  of  "community  hospital"  as 
set  out  in  Section  41-13-10(c).  Williamson, 
Apr.  7,  2006,  A.G.  Op.  06-0040. 


§  41-13-11.    Community  hospital  liability  and  insurance. 

(1)  [Repealed]. 

(2)  [Repealed]. 

(3)  Subsections  (1)  and  (2)  of  this  section  shall  stand  repealed  from  and 
after  October  1,  1993. 

(4)  From  and  after  October  1,  1993,  the  board  of  trustees  of  any  commu- 
nity hospital  is  hereby  authorized,  in  its  discretion,  to  obtain  and  pay  for,  out 
of  operating  funds  of  the  community  hospital,  liability  insurance  of  such  kinds 
as  said  board  of  trustees  deems  advisable  covering  the  operation  of  said 
community  hospital,  including  trustees,  employees  and  volunteers,  and  every 
department  thereof,  and  all  machinery,  equipment,  appliances  and  motor 
vehicles  thereof  or  used  in  connection  therev^ith  so  as  to  cover  damages  or 
injury  to  persons  or  property  or  both  caused  by  the  negligence  of  any  member 
of  said  board  of  trustees  or  of  any  officer,  director,  agent,  servant,  attorney, 
employee  or  volunteer  of  such  hospital  while  engaged  in  the  performance  of  his 
duties  or  v^orking  in  connection  with  the  operation  of  said  community  hospital. 
Such  insurance  shall  either  be  procured  from  a  company  or  companies 
authorized  to  do  business  and  doing  business  in  the  State  of  Mississippi  or 
provided  through  a  program  of  self  insurance  established  pursuant  to  the 
provisions  of  Section  11-46-17,  Mississippi  Code  of  1972.  Such  insurance  shall 
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be  for  such  amounts  of  coverage  and  shall  cover  such  trustees,  employees, 
volunteers,  departments,  installations,  equipment,  facilities  and  activities  as 
the  board  of  trustees,  in  its  discretion,  shall  determine.  The  board  of  trustees 
may  likewise  indemnify,  either  by  the  purchase  of  insurance  or,  directly,  where 
funds  are  available,  in  whole  or  in  part,  any  trustee,  officer,  director,  agent, 
volunteer  or  employee  of  said  facility  or  program  for  actual  personal  expenses 
incurred  in  the  defense  of  any  suit,  or  judgments  resulting  from  said  suit, 
brought  against  said  trustee,  officer,  director,  agent,  volunteer  or  employee  for 
alleged  negligent  or  wrongful  conduct  committed  while  under  the  employment 
of  or  while  providing  service  to  a  community  hospital. 

(5)  Notwithstanding  the  authority  to  purchase  or  provide  liability  insur- 
ance as  provided  for  in  subsection  (4)  of  this  section,  any  community  hospital, 
owner  or  board  of  trustees  shall  be  subject  to  and  shall  be  governed  by  the 
provisions  of  Section  11-46-1  et  seq.,  Mississippi  Code  of  1972,  for  any  cause  of 
action  which  accrues  from  and  after  October  1,  1993,  on  account  of  any 
wrongful  or  tortious  act  or  omission  of  any  such  governmental  entity,  as 
defined  in  Section  11-46-1,  Mississippi  Code  of  1972,  or  its  employees  relating 
to  or  in  connection  with  any  activity  or  operation  of  any  community  hospital. 

SOURCES:  Codes,  1942,  §  3002.3;  Laws,  1954,  ch.  285,  §§  1,  2;  Laws,  1982,  ch. 
395,  §  5;  Laws,  1983,  ch.  468,  §  1;  Laws,  1984,  ch.  495,  §  36;  Laws,  1984,  1st 
Ex  Sess,  ch.  8,  §  1;  Laws,  1985,  ch.  474,  §  49;  Laws,  1985,  ch.  511,  §  3;  Laws, 
1986,  ch.  438,  §  20;  Laws,  1987,  ch.  483,  §  25;  Laws,  1988,  ch.  442,  §  22;  Laws, 
1989,  ch.  537,  §  21;  Laws,  1990,  ch.  518,  §  22;  Laws,  1991,  ch.  618,  §  21;  Laws, 
1992,  ch.  491  §  22,  eff  from  and  after  passage  (approved  May  12,  1992). 

Editor's  Note  —  Laws  of  1985,  ch.  511,  §§  1,  10,  eff  from  and  after  July  1,  1985, 
provide  as  follows: 

"SECTION  1.  It  is  the  intent  and  purpose  of  this  act  to  clarify  and  expand  the  power 
of  boards  of  trustees  of  community  hospitals  so  as  to  allow  such  community  hospitals  to 
operate  efficiently,  to  offer  competitive  health  care  services,  to  respond  more  effectively 
to  new  developments  and  regulatory  changes  in  the  health  care  area  and  to  continue  to 
serve  and  promote  the  health  and  welfare  of  the  citizens  of  the  State  of  Mississippi.  This 
act  shall  be  liberally  construed  so  as  to  give  effect  to  such  intent  and  purpose. 

"SECTION  10.  This  act  shall  not  affect  any  rights,  duties  or  obligations  heretofore 
granted  or  imposed  by  local  and  private  legislation  heretofore  enacted  for  the  benefit  of 
any  owner  or  community  hospital,  and  the  provisions  of  this  act  shall  be  supplemental 
to  and  shall  not  restrict  or  repeal  any  general  or  special  authority,  powers,  rights  or 
privileges  with  respect  to  community  hospitals  heretofore  conferred  on  board  of 
trustees." 

Former  subsection  (1)  of  this  section,  relating  to  immunity  for  certain  activities  in 
connection  with  the  operation  of  community  hospitals,  and  subsection  (2),  relating  to 
liability  insurance,  were  repealed  by  Laws  of  1992,  ch.  491,  §  22,  eff  from  and  after 
October  1,  1993. 

Cross  References  —  Immunity  of  state  and  political  subdivisions  from  liability  and 
suit  for  torts  and  torts  of  its  employees,  see  §§  11-46-1  et  seq. 
Liability  insurance  coverage  of  public  ambulance  service,  see  §  41-55-5. 
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1.  In  general. 

County  medical  center  was  a  commu- 
nity hospital  as  defined  by  Miss.  Code 
Ann.  §  41-13-10,  therefore  it  was  gov- 
erned by  and  afforded  the  immunity  pro- 
tection of  the  Mississippi  Tort  Claims  Act, 
Miss.  Code  Ann.  §§  11-46-1  through  11- 
46-23.  Gilchrist  v.  Veach,  807  So.  2d  485 
(Miss.  Ct.  App.  2002). 

A  nurse  employed  by  a  county  hospital 
was  not  shielded  by  immunity  under 
§  41-13-11;  no  reference  is  made  under 
any  subsection  of  §  41-13-11  or  elsewhere 
to  the  existence  of  immunity  for  employ- 
ees of  community  hospitals,  and,  in  pro- 
viding for  indemnification  of  employees, 
the  statute  clearly  anticipates  that  a  judg- 
ment may  well  be  rendered  against  an 
employee  for  his  or  her  negligent  or 
wrongful  conduct.  Sullivan  v.  Sumrall  ex 
rel.  Ritchey,  618  So.  2d  1274  (Miss.  1993). 

Section  41-13-11  clearly  seeks  to  ex- 
empt county  hospitals  from  liability  for 
actions  which  may  fail  to  meet  a  pre- 
scribed duty,  and  the  statutory  language 
"notwithstanding  that  such  act  or  omis- 
sion may  or  may  not  arise  out  of  any 
activity,  transaction  or  service  for  which 
any  fee,  charge,  cost,  or  other  consider- 
ation was  received  or  expected  to  be  re- 
ceived in  exchange  therefor"  evinces  a 
clear  intent  on  the  part  of  the  legislature 
to  apply  the  immunity  to  duties  which 
arise  by  way  of  contract;  where  the  legis- 
lature has  manifested  a  clear  intent  to 
immunize  the  agencies  of  the  State  from 
suits  which  arise  out  of  the  alleged  fail- 
ures by  the  agency  to  fulfill  duties  implicit 
in  a  contractual  relationship,  that  policy 
will  be  applied  to  bar  suits  in  contract  as 
well  as  in  tort.  Womble  ex  rel.  Havard  v. 
Singing  River  Hosp.,  618  So.  2d  1252 
(Miss.  1993). 

A  community  hospital's  requirement 
that  its  emergency  room  physicians  pur- 


chase malpractice  insurance  did  not  con- 
stitute a  waiver  of  the  hospital's  tort  im- 
munity to  the  extent  of  the  malpractice 
coverage  carried  by  its  physicians. 
Womble  ex  rel.  Havard  v.  Singing  River 
Hosp.,  618  So.  2d  1252  (Miss.  1993). 

A  community  hospital's  adoption  of  a 
resolution  that  it  would  indemnify  em- 
ployees occup3dng  certain  job  positions  for 
expenses  incurred  in  defending  suits  or 
judgments  incurred  in  suits  for  negligence 
arising  out  of  their  emplo3mient  did  not 
constitute  a  waiver  of  the  hospital's  immu- 
nity to  the  extent  of  the  specified  indem- 
nification limits.  Womble  ex  rel.  Havard  v. 
Singing  River  Hosp.,  618  So.  2d  1252 
(Miss.  1993). 

Even  if  a  hospital  had  traditionally  used 
funds  from  its  "excess  revenues"  account 
to  settle  claims  and  pay  judgments  pursu- 
ant to  the  authority  granted  by  §  41-13- 
35(5)(h),  such  expenditures  would  not  con- 
stitute a  waiver  of  immunity  with  regard 
to  future  "excess  revenues."  Womble  ex 
rel.  Havard  v.  Singing  River  Hosp.,  618 
So.  2d  1252  (Miss.  1993). 

Any  immunities  protecting  State  enti- 
ties will  likewise  shield  the  public  officials 
affiliated  with  them  when  they  are  sued  in 
their  official  capacities;  thus,  the  indi- 
vidual members  of  the  board  of  trustees  of 
a  community  hospital  were  immunized 
from  suit  by  §  41-13-11's  shield  of  govern- 
mental immunity.  Womble  ex  rel.  Havard 
V.  Singing  River  Hosp.,  618  So.  2d  1252 
(Miss.  1993). 

Neither  decision  abolishing  judicial  doc- 
trine of  sovereign  immunity  nor  legisla- 
tion enacted  to  replace  that  doctrine  have 
any  bearing  on  hospital's  motion  for  sum- 
mary judgment  on  ground  that  it  is  en- 
titled to  immunity  from  suit  under  §41- 
13-11(1)  [repealed].  Johnese  v.  Jefferson 
Davis  Mem.  Hosp.,  637  F.  Supp.  1198 
(S.D.  Miss.  1986). 


ATTORNEY  GENERAL  OPINIONS 


Section  41-13-11  does  not  preclude  the  cause  the  indemnitee  has  procured  insur- 
hospital  Board  of  Trustees  from  honoring  ance  in  his  defense.  Nichols,  July  25, 
its  indemnification  obligations  simply  be-     1995,  A.G.  Op.  #95-0259. 
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RESEARCH  REFERENCES 


ALR.  Liability  of  charitable  organiza- 
tion under  respondeat  superior  doctrine 
for  tort  of  unpaid  volunteer.  82  A.L.R.Sd 
1213. 

Hospital's  liability  for  mentally  de- 
ranged patient's  self-inflicted  injuries.  36 
A.L.R.4th  117. 

Hospital's  liability  for  patient's  injury  or 
death  resulting  from  escape  or  attempted 
escape.  37  A.L.R.4th  200. 

Liability  of  hospital  or  sanitarium  for 
negligence  of  physician  or  surgeon.  51 
A.L.R.4th  235. 

Malpractice  in  diagnosis  and  treatment 
of  male  urinary  tract  and  related  organs. 
48  A.L.R.5th  575. 

Liability  of  health  maintenance  organi- 
zations (HMOs)  for  negligence  of  member 
physicians.  51  A.L.R.5th  271. 

Am  Jur.  IB  Am.  Jur.  PI  &  Pr  Forms 
(Rev),  Agency,  Form  224.1  (complaint,  pe- 

§  41-13-13.  Repealed. 


tition,  or  declaration  —  allegation  — 
against  hospital  —  reliance  on  apparent 
authority  of  physician  —  hospital  held 
itself  out  as  full  service  hospital). 

13A  Am.  Jur.  PI  &  Pr  Forms  (Rev), 
Hospitals  and  Asylums,  Forms  41  et  seq. 
(liability  for  injuries). 

19A  Am.  Jur.  PI  &  Pr  Forms  (Rev), 
Physicians,  Surgeons,  and  Other  Healers, 
Forms  121  et  seq.  (care  of  patients;  liabil- 
ity for  malpractice). 

35  Am.  Jur.  Proof  of  Facts  2d  75,  Hospi- 
tal's Failure  to  Prevent  Patient  from  Fall- 
ing. 

43  Am.  Jur.  Proof  of  Facts  2d  109,  Hos- 
pital —  Acquired  Infections. 

25  Am.  Jur.  Trials  185,  Hospital  Recov- 
ery Room  Accidents. 

CJS.  41  C.J.S.,  Hospitals  §  2. 


Repealed  by  Laws,  1982,  ch.  395,  §  6,  eff  from  and  after  July  1,  1982. 
[Codes,  1942,  §  3002.5;  Laws,  1956,  ch.  309,  §§  1,  2] 

Editor's  Note  —  Former  §  41-13-13  authorized  the  construction  of  hospitals  in 
certain  counties  under  the  Hill-Burton  Act. 

§  41-13-15.    Community  hospitals  and  health  facilities  in 
counties  and  municipalities. 

(1)  Any  county  and/or  any  political  or  judicial  subdivision  of  a  county 
and/or  any  municipality  of  the  State  of  Mississippi,  acting  individually  or 
jointly,  may  acquire  and  hold  real  estate  for  a  community  hospital  either 
recognized  and/or  licensed  as  such  by  either  the  State  of  Mississippi  or  the 
United  States  Government,  and  may,  after  complying  with  applicable  health 
planning  and  licensure  statutes,  construct  a  community  hospital  thereon 
and/or  appropriate  funds  according  to  the  provisions  of  this  chapter  for  the 
construction,  remodeling,  maintaining,  equipping,  furnishing  and  expansion  of 
such  facilities  by  the  board  of  trustees  upon  such  real  estate. 

(2)  Where  joint  ownership  of  a  community  hospital  is  involved,  the  owners 
are  hereby  authorized  to  contract  with  each  other  for  determining  the  pro  rata 
ownership  of  such  community  hospital,  the  proportionate  cost  of  maintenance 
and  operation,  and  the  proportionate  financing  that  each  will  contribute  to  the 
community  hospital. 

(3)  The  owners  may  likewise  contract  with  each  other,  or  on  behalf  of  any 
subordinate  political  or  judicial  subdivision,  or  with  the  board  of  trustees  of  a 
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community  hospital,  and/or  any  agency  of  the  State  of  Mississippi  or  the 
United  States  Government,  for  necessary  purposes  related  to  the  establish- 
ment, operation  or  maintenance  of  community  hospitals  and  related  programs 
wherever  located,  and  may  either  accept  from,  sell  or  contribute  to  the  other 
entities,  monies,  personal  property  or  existing  health  facilities.  The  owners  or 
the  board  of  trustees  may  also  receive  monies,  property  or  any  other  valuables 
of  any  kind  through  gifts,  donations,  devises  or  other  recognized  means  from 
any  source  for  the  purpose  of  hospital  use. 

(4)  Owners  and  boards  of  trustees,  acting  jointly  or  severally,  may  acquire 
and  hold  real  estate  for  offices  for  physicians  and  other  health-care  practitio- 
ners and  related  health  care  or  support  facilities,  provided  that  any  contract 
for  the  purchase  of  real  property  must  be  ratified  by  the  owner,  and  may 
thereon  construct  and  equip,  maintain  and  remodel  or  expand  such  offices  and 
related  facilities,  and  the  board  of  trustees  may  lease  same  to  members  of  the 
hospital  staff  or  others  at  a  rate  deemed  to  be  in  the  best  interest  of  the 
community  hospital. 

(5)  If  any  political  or  judicial  subdivision  of  a  county  is  obligated  hereun- 
der, the  boundaries  of  such  district  shall  not  be  altered  in  such  a  manner  as  to 
relieve  any  portion  thereof  of  its  obligation  hereunder. 

(6)  Owners  may  convey  to  any  other  owner  any  or  all  property,  real  or 
personal,  comprising  any  existing  community  hospital,  including  related 
facilities,  wherever  located,  owned  by  such  conveying  owner.  Such  conveyance 
shall  be  upon  such  terms  and  conditions  as  may  be  agreed  upon  and  may  make 
such  provisions  for  transfers  of  operating  funds  and/or  for  the  assumption  of 
liabilities  of  the  community  hospital  as  may  be  deemed  appropriate  by  the 
respective  owners. 

(7)  (a)  Except  as  provided  for  in  subsection  (11)  of  this  section,  owners  may 
lease  all  or  part  of  the  property,  real  or  personal,  comprising  a  community 
hospital,  including  any  related  facilities,  wherever  located,  and/or  assets  of 
such  community  hospital,  to  any  individual,  partnership  or  corporation, 
whether  operating  on  a  nonprofit  basis  or  on  a  profit  basis,  or  to  the  board  of 
trustees  of  such  community  hospital  or  any  other  owner  or  board  of  trustees, 
subject  to  the  applicable  provisions  of  subsections  (8),  (9)  and  (10)  of  this 
section.  The  term  of  such  lease  shall  not  exceed  fifty  (50)  years.  Such  lease 
shall  be  conditioned  upon  (i)  the  leased  facility  continuing  to  operate  in  a 
manner  safeguarding  community  health  interests;  (ii)  the  proceeds  from  the 
lease  being  first  applied  against  such  bonds,  notes  or  other  evidence  of 
indebtedness  as  are  issued  pursuant  to  Section  41-13-19  as  and  when  they 
are  due,  provided  that  the  terms  of  the  lease  shall  cover  any  indebtedness 
pursuant  to  Section  41-13-19;  and  (iii)  any  surplus  proceeds  from  the  lease 
being  deposited  in  the  general  fund  of  the  owner,  which  proceeds  may  be 
used  for  any  lawful  purpose.  Such  lease  shall  be  subject  to  the  express 
approval  of  the  board  of  trustees  of  the  community  hospital,  except  in  the 
case  where  the  board  of  trustees  of  the  community  hospital  will  be  the  lessee. 
However,  owners  may  not  lease  any  community  hospital  to  the  University  of 
Mississippi  Medical  Center  unless  first  the  University  of  Mississippi  Medical 
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Center  has  obtained  authority  to  lease  such  hospital  under  specific  terms 
and  conditions  from  the  Board  of  Trustees  of  State  Institutions  of  Higher 
Learning. 

If  the  owner  wishes  to  lease  a  community  hospital  without  an  option  to 
sell  it  and  the  approval  of  the  board  of  trustees  of  the  community  hospital  is 
required  but  is  not  given  within  thirty  (30)  days  of  the  request  for  its 
approval  by  the  owner,  then  the  owner  may  enter  such  lease  as  described 
herein  on  the  following  conditions:  A  resolution  by  the  owner  describing  its 
intention  to  enter  such  lease  shall  be  published  once  a  week  for  at  least  three 
(3)  consecutive  weeks  in  at  least  one  (1)  newspaper  published  in  the  county 
or  city,  as  the  case  may  be,  or  if  none  be  so  published,  in  a  newspaper  having 
a  general  circulation  therein.  The  first  publication  of  such  notice  shall  be 
made  not  less  than  twenty-one  (21)  days  prior  to  the  date  fixed  in  such 
resolution  for  the  lease  of  the  community  hospital  and  the  last  publication 
shall  be  made  not  more  than  seven  (7)  days  prior  to  such  date.  If,  on  or  prior 
to  the  date  fixed  in  such  resolution  for  the  lease  of  the  community  hospital, 
there  shall  be  filed  with  the  clerk  of  the  owner  a  petition  signed  by  twenty 
percent  (20%)  or  fifteen  hundred  (1500),  whichever  is  less,  of  the  qualified 
voters  of  such  owner,  requesting  that  an  election  be  called  and  held  on  the 
question  of  the  lease  of  the  community  hospital,  then  it  shall  be  the  duty  of 
the  owner  to  call  and  provide  for  the  holding  of  an  election  as  petitioned  for. 
In  such  case,  no  such  lease  shall  be  entered  into  unless  authorized  by  the 
affirmative  vote  of  the  majority  of  the  qualified  voters  of  such  owner  who  vote 
on  the  proposition  at  such  election.  Notice  of  such  election  shall  be  given  by 
publication  in  like  manner  as  hereinabove  provided  for  the  publication  of  the 
initial  resolution.  Such  election  shall  be  conducted  and  the  return  thereof 
made,  canvassed  and  declared  as  nearly  as  may  be  in  like  manner  as  is  now 
or  may  hereafter  be  provided  by  law  in  the  case  of  general  elections  in  such 
owner.  If,  on  or  prior  to  the  date  fixed  in  the  owner's  resolution  for  the  lease 
of  the  community  hospital,  no  such  petition  as  described  above  is  filed  with 
the  clerk  of  the  owner,  then  the  owner  may  proceed  with  the  lease  subject  to 
the  other  requirements  of  this  section.  Subject  to  the  above  conditions,  the 
lease  agreement  shall  be  upon  such  terms  and  conditions  as  may  be  agreed 
upon  and  may  make  such  provision  for  transfers  of  tangible  and  intangible 
personal  property  and  operating  funds  and/or  for  the  assumption  of  liabili- 
ties of  the  community  hospital  and  for  such  lease  payments,  all  as  may  be 
deemed  appropriate  by  the  owners. 

(b)  Owners  may  sell  and  convey  all  or  part  of  the  property,  real  or 
personal,  comprising  a  community  hospital,  including  any  related  facilities, 
wherever  located,  and/or  assets  of  such  community  hospital,  to  any  indi- 
vidual, partnership  or  corporation,  whether  operating  on  a  nonprofit  basis  or 
on  a  profit  basis,  or  to  the  board  of  trustees  of  such  community  hospital  or 
any  other  owner  or  board  of  trustees,  subject  to  the  applicable  provisions  of 
subsections  (8)  and  (10)  of  this  section.  Such  sale  and  conveyance  shall  be 
upon  such  terms  and  conditions  as  may  be  agreed  upon  by  the  owner  and  the 
purchaser  that  are  consistent  with  the  requirements  of  this  section,  and  the 
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parties  may  make  such  provisions  for  the  transfer  of  operating  funds  or  for 
the  assumption  of  habihties  of  the  facihty,  or  both,  as  they  deem  appropriate. 
However,  such  sale  and  conveyance  shall  be  conditioned  upon  (i)  the  facility 
continuing  to  operate  in  a  manner  safeguarding  community  health  interests; 
(ii)  the  proceeds  from  such  sale  being  first  applied  against  such  bonds,  notes 
or  other  evidence  of  indebtedness  as  are  issued  pursuant  to  Section  41-13-19 
as  and  when  they  are  due,  provided  that  the  terms  of  the  sale  shall  cover  any 
indebtedness  pursuant  to  Section  41-13-19;  and  (iii)  any  surplus  proceeds 
from  the  sale  being  deposited  in  the  general  fund  of  the  owner,  which 
proceeds  may  be  used  for  any  lawful  purpose.  However,  owners  may  not  sell 
or  convey  any  community  hospital  to  the  University  of  Mississippi  Medical 
Center  unless  first  the  University  of  Mississippi  Medical  Center  has  ob- 
tained authority  to  purchase  such  hospital  under  specific  terms  and  condi- 
tions from  the  Board  of  Trustees  of  State  Institutions  of  Higher  Learning. 

(8)  Whenever  any  owner  decides  that  it  may  be  in  its  best  interests  to  sell 
or  lease  a  community  hospital  as  provided  for  under  subsection  (7)  of  this 
section,  the  owner  shall  first  contract  with  a  certified  public  accounting  firm,  a 
law  firm  or  competent  professional  health  care  or  management  consultants  to 
review  the  current  operating  condition  of  the  community  hospital.  The  review 
shall  consist  of,  at  minimum,  the  following: 

(a)  A  review  of  the  community's  inpatient  facility  needs  based  on 
current  workload,  historical  trends  and  projections,  based  on  demographic 
data,  of  future  needs. 

(b)  A  review  of  the  competitive  market  for  services,  including  other 
hospitals  which  serve  the  same  area,  the  services  provided  and  the  market 
perception  of  the  competitive  hospitals. 

(c)  A  review  of  the  hospital's  strengths  relative  to  the  competition  and 
its  capacity  to  compete  in  light  of  projected  trends  and  competition. 

(d)  An  analysis  of  the  hospital's  options,  including  service  mix  and 
pricing  strategies.  If  the  study  concludes  that  a  sale  or  lease  should  occur, 
the  study  shall  include  an  analysis  of  which  option  would  be  best  for  the 
community  and  how  much  revenues  should  be  derived  from  the  lease  or  sale. 

(9)  After  the  review  and  analysis  under  subsection  (8)  of  this  section,  an 
owner  may  choose  to  sell  or  lease  the  community  hospital.  If  an  owner  chooses 
to  sell  such  hospital  or  lease  the  hospital  with  an  option  to  sell  it,  the  owner 
shall  follow  the  procedure  specified  in  subsection  (10)  of  this  section.  If  an 
owner  chooses  to  lease  the  hospital  without  an  option  to  sell  it,  it  shall  first 
spread  upon  its  minutes  why  such  a  lease  is  in  the  best  interests  of  the  persons 
living  in  the  area  served  by  the  facility  to  be  leased,  and  it  shall  make  public 
any  and  all  findings  and  recommendations  made  in  the  review  required  under 
proposals  for  the  lease,  which  shall  state  clearly  the  minimum  required  terms 
of  all  respondents  and  the  evaluation  process  that  will  be  used  when  the  owner 
reviews  the  proposals.  The  owner  shall  lease  to  the  respondent  submitting  the 
highest  and  best  proposal.  In  no  case  may  the  owner  deviate  from  the  process 
provided  for  in  the  request  for  proposals. 

(10)  If  an  owner  wishes  to  sell  such  community  hospital  or  lease  the 
hospital  with  an  option  to  sell  it,  the  owner  first  shall  conduct  a  public  hearing 
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on  the  issue  of  the  proposed  sale  or  lease  with  an  option  to  sell  the  hospital. 
Notice  of  the  date,  time,  location  and  purpose  of  the  public  hearing  shall  be 
published  once  a  week  for  at  least  three  (3)  consecutive  weeks  in  at  least  one 
(1)  newspaper  published  in  the  county  or  city,  as  the  case  may  be,  or  if  none  be 
so  published,  in  a  newspaper  having  a  general  circulation  therein.  The  first 
publication  of  the  notice  shall  be  made  not  less  than  twenty-one  (21)  days 
before  the  date  of  the  public  hearing  and  the  last  publication  shall  be  made  not 
more  than  seven  (7)  days  before  that  date.  If,  after  the  public  hearing,  the 
owner  chooses  to  sell  or  lease  with  an  option  to  sell  the  hospital,  the  owner 
shall  adopt  a  resolution  describing  its  intention  to  sell  or  lease  with  an  option 
to  sell  the  hospital,  which  shall  include  the  owner's  reasons  why  such  a  sale  or 
lease  is  in  the  best  interests  of  the  persons  living  in  the  area  served  by  the 
facility  to  be  sold  or  leased.  The  owner  then  shall  publish  a  copy  of  the 
resolution;  the  requirements  for  proposals  for  the  sale  or  lease  with  an  option 
to  sell  the  hospital,  which  shall  state  clearly  the  minimum  required  terms  of  all 
respondents  and  the  evaluation  process  that  will  be  used  when  the  owner 
reviews  the  proposals;  and  the  date  proposed  by  the  owner  for  the  sale  or  lease 
with  an  option  to  sell  the  hospital.  Such  publication  shall  be  made  once  a  week 
for  at  least  three  (3)  consecutive  weeks  in  at  least  one  (1)  newspaper  published 
in  the  county  or  city,  as  the  case  may  be,  or  if  none  be  so  published,  in  a 
newspaper  having  a  general  circulation  therein.  The  first  publication  of  the 
notice  shall  be  made  not  less  than  twenty-one  (21)  days  before  the  date 
proposed  for  the  sale  or  lease  with  an  option  to  sell  the  hospital  and  the  last 
publication  shall  be  made  not  more  than  seven  (7)  days  before  that  date.  If,  on 
or  before  the  date  proposed  for  the  sale  or  lease  of  the  hospital,  there  is  filed 
with  the  clerk  of  the  owner  a  petition  signed  by  twenty  percent  (20%)  or  fifteen 
hundred  (1500),  whichever  is  less,  of  the  qualified  voters  of  the  owner, 
requesting  that  an  election  be  called  and  held  on  the  question  of  the  sale  or 
lease  with  an  option  to  sell  the  hospital,  then  it  shall  be  the  duty  of  the  owner 
to  call  and  provide  for  the  holding  of  an  election  as  petitioned  for.  In  that  case, 
no  such  sale  or  lease  shall  be  entered  into  unless  authorized  by  the  affirmative 
vote  of  the  majority  of  the  qualified  voters  of  the  owner  who  vote  on  the 
proposition  at  such  election.  Notice  of  the  election  shall  be  given  by  publication 
in  the  same  manner  as  provided  for  the  publication  of  the  initial  resolution. 
The  election  shall  be  conducted  and  the  return  thereof  made,  canvassed  and 
declared  in  the  same  manner  as  provided  by  law  in  the  case  of  general  elections 
in  the  owner.  If,  on  or  before  the  date  proposed  for  the  sale  or  lease  of  the 
hospital,  no  such  petition  is  filed  with  the  clerk  of  the  owner,  then  the  owner 
may  sell  or  lease  with  an  option  to  sell  the  hospital.  Such  sale  or  lease  shall  be 
made  to  the  respondent  submitting  the  highest  and  best  proposal.  In  no  case 
may  the  owner  deviate  from  the  process  provided  for  in  the  request  for 
proposals. 

(11)  A  lessee  of  a  community  hospital,  under  a  lease  entered  into  under 
the  authority  of  Section  41-13-15,  in  effect  prior  to  July  15,  1993,  or  an  affiliate 
thereof,  may  extend  or  renew  such  lease  whether  or  not  an  option  to  renew  or 
extend  the  lease  is  contained  in  the  lease,  for  a  term  not  to  exceed  fifteen  (15) 
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years,  conditioned  upon  (a)  the  leased  facility  continuing  to  operate  in  a 
manner  safeguarding  community  health  interest;  (b)  proceeds  from  the  lease 
being  first  applied  against  such  bonds,  notes  or  other  evidence  of  indebtedness 
as  are  issued  pursuant  to  Section  41-13-19;  (c)  surplus  proceeds  from  the  lease 
being  used  for  health  related  purposes;  (d)  subject  to  the  express  approval  of 
the  board  of  trustees  of  the  community  hospital;  and  (e)  subject  to  the  express 
approval  of  the  owner.  If  no  board  of  trustees  is  then  existing,  the  owner  shall 
have  the  right  to  enter  into  a  lease  upon  such  terms  and  conditions  as  agreed 
upon  by  the  parties.  Any  lease  entered  into  under  this  subsection  (11)  may 
contain  an  option  to  purchase  the  hospital,  on  such  terms  as  the  parties  shall 
agree. 

SOURCES:  Codes,  1942,  §  7129-50;  Laws,  1944,  ch.  277,  §  1;  Laws,  1946,  ch.  412, 
§  1;  Laws,  1948,  ch.  435,  §  1;  Laws,  1954,  ch.  294,  §  1;  Laws,  1958,  ch.  356; 
Laws,  1960,  ch.  353;  Laws,  1962,  ch.  401;  Laws,  1966,  ch.  461,  §  1;  Laws,  1968, 
ch.  442,  §  1;  Laws,  1972,  ch.  321,  §  1;  ch.  494,  §  1;  Laws,  1973,  ch.  442,  §  1; 
Laws,  1974,  ch.  487;  Laws,  1977,  ch.  389;  Laws,  1979,  ch.  463;  Laws,  1982,  ch. 
395,  §  1;  Laws,  1985,  ch.  511,  §  4;  Laws,  1987,  ch.  494;  Laws,  1988,  ch.  387; 
Laws,  1989,  ch.  426,  §  1;  Laws,  1990,  ch.  383,  §  1;  Laws,  1992,  ch.  551  §  1; 
Laws,  1993,  ch.  535,  §  1;  Laws,  1994,  ch.  546,  §  1,  eff  from  and  after  July  1, 
1994. 

Editor's  Note  —  Laws  of  1985,  ch.  511,  §§  1,  10,  eff  from  and  after  July  1,  1985, 
provide  as  follows: 

"SECTION  1.  It  is  the  intent  and  purpose  of  this  act  to  clarify  and  expand  the  power 
of  boards  of  trustees  of  community  hospitals  so  as  to  allow  such  community  hospitals  to 
operate  efficiently,  to  offer  competitive  health  care  services,  to  respond  more  effectively 
to  new  developments  and  regulatory  changes  in  the  health  care  area  and  to  continue  to 
serve  and  promote  the  health  and  welfare  of  the  citizens  of  the  State  of  Mississippi.  This 
act  shall  be  liberally  construed  so  as  to  give  effect  to  such  intent  and  purpose. 

"SECTION  10.  This  act  shall  not  affect  any  rights,  duties  or  obligations  heretofore 
granted  or  imposed  by  local  and  private  legislation  heretofore  enacted  for  the  benefit  of 
any  owner  or  community  hospital,  and  the  provisions  of  this  act  shall  be  supplemental 
to  and  shall  not  restrict  or  repeal  any  general  or  special  authority,  powers,  rights  or 
privileges  with  respect  to  community  hospitals  heretofore  conferred  on  board  of 
trustees." 

On  July  15,  1993,  the  United  States  Attorney  General  interposed  no  objection  under 
Section  5  of  the  Voting  Rights  Act  of  1965,  to  the  amendment  of  this  section  by  Laws  of 
1993,  ch.  535,  §  1. 

Cross  References  —  Exercise  of  power  of  eminent  domain,  generally,  see  §§  11-27-1 
et  seq. 

Municipal  power  to  establish  and  maintain  hospitals,  see  §§  21-17-1,  21-19-5, 
21-19-7. 

Regulation  of  hospitals,  see  §§  41-9-1  et  seq. 

Immunity  of  entities  operating  hospitals  created  under  this  section,  liability  insur- 
ance and  waiver  of  immunity,  see  §  41-13-11. 

Provision  that  terms  of  lease  of  community  hospital  or  any  of  its  assets  shall  cover 
any  indebtedness  under  this  section,  see  §  41-13-15. 

Authorization  for  ad  valorem  tax  supporting  facilities  and  services  established  under 
provisions  of  §§  41-13-15  through  41-13-51,  see  §  41-13-25. 

Power  of  the  board  of  trustees  of  a  hospital  to  appoint  the  administrator,  superin- 
tendent or  other  chief  officer  of  the  hospital,  see  §  41-13-35. 
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Authority  of  boards  of  trustees  of  community  hospitals  to  contract  with  the  Missis- 
sippi Hospital  Equipment  and  Facilities  Authority  for  financing  or  refinancing  of 
hospital  equipment  or  facilities,  see  §  41-73-47. 

Institutions  for  the  aged  and  infirm,  see  §§  43-11-1  et  seq. 


JUDICIAL  DECISIONS 


1.  In  general. 

Liberal  construction  of  Miss.  Code  Ann. 
§  41-13-15  is  appropriate.  Corporate 
Mgmt.  V.  Greene  County,  23  So.  3d  454 
(Miss.  2009). 

Interpreting  the  statute  liberally,  the 
trial  court  properly  found  that  the  county 
was  in  compliance  with  the  RFP  require- 
ments of  §  41-13-15(7).  Corporate  Mgmt. 
V.  Greene  County,  23  So.  3d  454  (Miss. 
2009). 

A  hospital  which  was  jointly  owned  by  a 
city  and  a  hospital  district,  and  was  gov- 
erned by  a  board  of  trustees  jointly  ap- 
pointed by  the  city  council  and  the  county 
board  of  supervisors,  was  a  "subdivision 
[of  the  state]  or  municipal  corporation 
thereof"  within  the  meaning  and  contem- 
plation of  Art  4,  §  104  of  the  Mississippi 
Constitution  and  §  15-1-51.  Thus,  the 
7-year  period  of  limitations  governing 
judgment  liens  set  forth  in  §  15-1-47  was 
inoperative  against  the  hospital.  Enroth  v. 
Memorial  Hosp.,  566  So.  2d  202  (Miss. 
1990). 

A  local  law  authorizing  a  city  to  issue 
bonds  for  the  purpose  of  acquiring  hospi- 
tal facilities  to  be  leased  to  a  non-profit 
corporation  provided  an  alternative  to  the 
method  of  acquiring  hospitals  provided  by 
general  law  and  did  not  suspend  the  gen- 
eral law,  as  prohibited  by  Mississippi  Con- 


stitution, Article  4,  §  87;  thus,  Mississippi 
Constitution,  Article  4,  §  89  was  appli- 
cable. Kerley  v.  City  of  Hattiesburg,  361 
So.  2d  44  (Miss.  1978). 

Trustees  of  a  community  hospital  jointly 
owned  by  Prentiss  County  and  the  City  of 
Booneville  did  not  have  the  authority  un- 
der this  section  to  expend  public  funds  to 
convert  the  hospital  nurses'  quarters  into 
a  private  doctor's  offices  and  to  lease  these 
converted  facilities  to  a  doctor  engaged  in 
private  practice.  Competing  physicians, 
as  taxpayers,  had  standing  to  bring  suit  to 
enjoin  the  trustees  from  leasing  the  offices 
to  the  private  physician.  Prichard  v. 
Cleveland,  314  So.  2d  729  (Miss.  1975). 

Under  this  section  [Code  1942,  §  7129- 
50],  city  is  authorized,  without  violating 
§  183  of  Constitution,  prohibiting  dona- 
tions to  individuals  or  private  corpora- 
tions, to  contribute  lots  to  supervisors' 
districts  for  the  establishment  of  a  com- 
munity hospital.  City  of  Indianola  v.  Sun- 
flower County,  209  Miss.  116,  46  So.  2d  81 
(1950). 

Seeking  and  effecting  co-operation  of 
other  agencies  as  authorized  by  the  stat- 
ute is  a  matter  within  the  discretion  of  the 
board,  and  is  not  a  prerequisite  to  the 
issuance  of  the  bonds  on  behalf  of  the  two 
districts  constituting  the  hospital  area. 
Board  of  Supvrs  v.  State  ex  rel.  Patterson, 
206  Miss.  443,  40  So.  2d  273  (1949). 


ATTORNEY  GENERAL  OPINIONS 


When  all  legal  requirements  for  estab- 
lishment, operation  and  designation  of 
service  area  of  home  health  agency  were 
fully  complied  with  and  agency  had  ac- 
quired all  proper  certificates  and/or  per- 
mits required  by  law  and  was  in  compli- 
ance with  all  applicable  state  and  federal 
laws  and  regulations,  city  did  have  legal 
authority  to  continue  as  owner  of  Home 
Health  Agency  and  operate  agency  in  its 
multi-county  service  area.  King,  March 
17,  1994,  A.G.  Op.  #94-0084. 


The  review  and  analysis  conducted  un- 
der Section  41-13-15(8)  should  provide 
enough  information  for  owners  to  make  a 
decision  concerning  which  option  would  be 
best  for  the  community.  Ross,  October  4, 
1995,  A.G.  Op.  #95-0631. 

Based  on  the  facts,  if  property  is  a 
leased  facility  rather  than  a  community 
hospital,  then  the  board  would  not  be 
subject  to  the  statutory  requirements  of 
Section  41-13-15  when  selling  the  prop- 
erty. The  Board  of  Supervisors  may  sell 
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the  property  in  the  manner  provided  for  in 
Sections  19-7-3  and  19-7-5.  Hall,  August 
23,  1996,  A.G.  Op.  #96-0521. 

If,  after  the  review  required  by  subsec- 
tion eight  of  this  section  is  carried  out,  the 
owner  a  hospital  determines  that  it  is  in 
the  best  interest  of  the  community  that 
the  hospital  be  leased  to  a  nonprofit  entity 
and  that  such  arrangement  would  better 
serve  the  health  care  needs  of  the  commu- 
nity, it  is  within  the  power  of  the  owner, 
acting  in  connection  with  the  hospital 
board  of  trustees,  to  limit  proposals  to 
lease  to  such  nonprofit  entities.  Slade, 
Dec.  19,  1997,  A.G.  Op.  #97-0772. 

A  board  of  supervisors  owning  a  commu- 
nity hospital  within  the  meaning  of  this 
section  must,  if  it  elects  to  lease  the  com- 
munity hospital  without  an  option  to  sell, 
solicit  bids  therefor  by  advertisement. 
Huff,  August  7,  1998,  A.G.  Op.  #98-0439. 

Pursuant  to  subsection  (7)  of  this  sec- 
tion, and  subject  to  the  applicable  provi- 
sions of  subsections  (8),  (9),  and  (10)  of 
this  section,  a  lease  or  sale  of  a  community 
hospital  may  be  made  under  such  terms 
and  conditions  as  may  be  agreed  upon  by 
the  owner  and  purchaser  or  lessee,  and 
shall  be  conditioned,  in  part,  upon  the 
facility  operating  in  a  manner  safeguard- 
ing community  health  interests;  further, 
the  terms  of  a  proposed  lease  or  sale  may 
include  a  provision  for  reverter  of  the 
hospital  to  the  municipality/owner  in  the 
event  that  the  hospital  ceases  to  operate 
as  a  hospital.  Myers,  February  19,  1999, 
A.G.  Op.  #99-0007. 

A  county  board  of  supervisors  could  ap- 
prove the  assignment  of  a  hospital  lease 
from  a  nonprofit  corporation  to  a  for  profit 
corporation  without  being  subject  to  this 
section  as  the  hospital  was  operated  by  a 
private,  nonprofit  corporation  and  was 
clearly  a  "leased  facility"  within  the  mean- 
ing of  41-13-10  (e).  Haque,  February  19, 
1999,  A.G.  Op.  #99-0082. 

If  a  lease  of  a  county  owned  hospital 
was  entered  into  under  authority  of  this 
section  and  prior  to  July  15,  1993,  then 
the  county  could  negotiate  a  lease  renewal 
without  advertising  and  could  include 
therein  an  option  to  purchase.  Lee,  March 
3,  1999,  A.G.  Op.  #99-0048. 

A  board  of  trustees  of  a  community 
hospital  may  convey  real  property  owned 


by  the  hospital  to  the  board  of  supervisors 
of  the  county  in  which  the  hospital  is 
located.  Hurt,  May  14,  1999,  A.G.  Op. 
#99-0218. 

Sections  41-13-15  through  41-13-53  do 
not  authorize  the  execution  of  a  deed  of 
trust  or  mortgage  upon  community  hospi- 
tal real  property  as  collateral  for  borrow- 
ings. Hurt,  May  14,  1999,  A.G.  Op.  #99- 
0218. 

Subsection  (11)  of  this  section  permits  a 
board  of  supervisors,  which  has  permitted 
the  sublease  of  a  community  hospital  from 
the  original  lessor  to  a  sublessee,  to  nego- 
tiate with  the  sublessee,  without  advertis- 
ing, for  a  renewal  or  extension  of  the 
original  lease  not  to  exceed  15  years  upon 
compliance  with  the  provisions  of  that 
subsection.  Webb,  May  21,  1999,  A.G.  Op. 
#99-0248. 

A  county  board  of  supervisors  may  cre- 
ate a  nonprofit  corporation  and  serve  as 
the  sole  member  thereof  and  may  fund 
such  corporation  from  the  surplus  pro- 
ceeds of  a  sale  or  lease  of  a  community 
hospital  owned  by  the  county,  when  the 
funds  are  expended  by  the  corporation  to 
improve  the  quality  of  health  care  pro- 
vided to  citizens  and  residents  of  the 
county,  and  providing  instruction  on  the 
improvement  of  personal  health.  Griffith, 
July  23,  1999,  A.G.  Op.  #99-0370. 

A  county  board  of  supervisors  had  the 
authority  to  lease  a  hospital  or  to  sell  or 
lease  with  an  option  to  sell,  provided  all 
applicable  requirements  of  the  statute 
were  satisfied  prior  to  such  transaction. 
Williamson,  Feb.  4,  2000,  A.G.  Op.  #99- 
0674. 

With  regard  to  the  lease  of  a  hospital,  a 
county  board  of  supervisors  was  required 
to  make  appropriate  findings  upon  the 
minutes  that  the  terms  of  any  lease  that 
were  agreed  upon  between  the  board  and 
the  lessee  (a  nonprofit  corporation)  were 
appropriate,  considering  the  intent  to  con- 
tinue the  provision  of  health  care  services 
to  the  community.  Williamson,  Feb.  4, 
2000,  A.G.  Op.  #99-0674. 

The  owners  of  a  community  hospital 
could  not  adopt  criteria  and  minimum 
requirements  in  a  request  for  proposals 
under  subsection  (7)  that  would  limit  the 
respondents  only  to  a  nonprofit  corpora- 
tion that  had  as  its  sole  member  the  board 
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of  the  hospital.  Galloway,  Feb.  11,  2000, 
A.G.  Op.  #2000-0036. 

The  statute  permits  the  inclusion  of  an 
option  to  purchase  in  an  extension  or 
renewal  of  a  lease  of  a  community  hospital 
if  the  lease  was  in  effect  prior  to  July  15, 
1993  and,  therefore,  a  county  board  of 
supervisors  could  amend  an  existing  lease 
agreement,  as  extended,  to  include  an 
option  to  purchase  clause  with  the  exist- 
ing lessee,  thereby  allowing  the  board  to 
negotiate  and  sell  the  hospital  without  the 
necessity  of  advertisement  for  bids.  Lee, 
Jr.,  March  3,  2000,  A.G.  Op.  #2000-0098. 

The  owners  of  a  community  hospital 
could  not  adopt  criteria  and  minimum 
requirements  in  a  request  for  proposals 
under  subsection  (7)  that  would  limit  re- 
spondents to  a  nonprofit  corporation  that 
had  as  its  sole  member  the  board  of  the 
hospital  since  such  action  would  be  com- 
pletely anticompetitive  and  thwart  the 
legislative  intent  of  the  statute.  Galloway, 
March  17,  2000,  A.G.  Op.  #2000-0114. 

Certificates  of  need,  licenses  and  per- 
mits, which  empower  community  hospi- 
tals to  exist  and  provide  various  medical 
services,  are  necessarily  owned  by  the 
owners  of  the  community  hospital,  but  are 
managed  and  operated  by  the  board  of 
trustees  thereof;  thus,  applications  for 
new  certificates  of  need  by  an  existing 
community  hospital  are  effectively  in  the 
name  of  the  owner  but  must  be  made  by 
its  board  of  trustees.  Broussard,  March 
29,  2000,  A.G.  Op.  #2000-0156. 

A  community  hospital  may  not  exceed 
the  bounds  of  its  service  area  and,  there- 
fore, a  county,  as  the  owner  of  a  commu- 
nity hospital,  does  not  have  authority  to 
effect  the  transfer,  under  the  guise  of  a 
lease,  of  a  community  hospital's  assets, 
including  licenses  and  licensed  beds,  to  a 
for-profit  corporation  which  will  then  use 
those  licenses  and  licensed  beds  to  open 
an  existing,  non-licensed  hospital  facility 
owned  by  it  in  another  county  not  shown 
to  be  in  its  service  area.  Moody,  May  24, 
2002,  A.G.  Op.  #02-0273. 

Surplus  proceeds  from  the  sale  of  a 
nursing  home  owned  by  a  county  should 
be  placed  in  the  county's  general  fund  and 
the  county  may  then  use  those  funds  for 
any  lawful  purpose  for  which  general 
funds  may  be  expended:  note  that  a 


county  may  not  expend  general  fund  mon- 
ies for  the  purpose  of  maintaining  or  con- 
structing county  or  municipal  roads.  Bai- 
ley, Jan.  31,  2003,  A.G.  Op.  #03-0736. 

Owners  of  a  community  hospital  have 
the  statutory  authority  to  enter  into  a 
lease  with  a  private  company.  Thompson, 
Feb.  6,  2004,  A.G.  Op.  04-0010. 

Interpretation  of  the  phrase  "date  pro- 
posed for  the  sale"  as  being  the  date  es- 
tablished in  the  notice  that  proposals  are 
to  be  received  is  logical  and  consistent 
with  the  purposes  of  the  law.  Mitchell, 
Mar.  5,  2004,  A.G.  Op.  04-0305. 

For  the  limited  purposes  of  conducting 
the  election  provided  for  in  subsection  (10) 
of  this  section,  the  county  and  the  city 
should  be  viewed  as  one  owner.  Mitchell, 
Mar.  5,  2004,  A.G.  Op.  04-0305. 

Petitions  calling  for  an  election  on  the 
question  of  the  sale  of  a  community  hos- 
pital must  be  filed  on  or  before  the  date 
the  proposals  for  purchase  of  the  hospital 
are  received  by  the  owner(s).  Mitchell, 
Mar.  5,  2004,  A.G.  Op.  04-0305. 

This  office  is  of  the  opinion  that  the 
board  of  trustees  of  a  community  hospital 
may  separately  or  jointly  contract  for  the 
lease  of  hospital  property  which  will  be 
used  as  the  site  of  a  specialized  healthcare 
facility.  Opinion  duplicated  in  Brown,  Apr. 
2,  2004,  A.G.  Op.04-0131.  Sneed,  Apr.  9, 
2004,  A.G.  Op.  04-0139. 

This  office  is  of  the  opinion  that  the 
board  of  trustees  of  a  community  hospital 
may  separately  or  jointly  contract  for  the 
lease  of  hospital  property  which  will  be 
used  as  the  site  of  a  specialized  healthcare 
facility.  Opinion  duplicated  in  Sneed,  Apr. 
9,  2004,  A.G.  Op.  04-0139.  Brown,  Apr.  2, 
2004,  A.G.  Op.  04-0131. 

A  county  has  the  authority  to  perform 
work  on  county  property  used  by  a  public 
community  hospital  and  operated  by  a 
duly  appointed  board  of  trustees  of  the 
hospital.  Brown,  Aug.  20,  2004,  A.G.  Op. 
04-0374. 

If  the  board  of  supervisors,  as  owner  of 
the  community  hospital,  and  the  board  of 
trustees,  who  operate  and  govern  the  hos- 
pital, agree  to  such  a  name  change  then 
the  name  of  the  hospital  may  be  changed. 
McWilhams,  Aug.  6,  2004,  A.G.  Op.  04- 
0366. 

A  publically  owned  county  hospital  may 
enter  into  written  "mutual  aid"  agree- 
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ments  for  temporary  loans  of  hospital 
equipment  to  for-profit  private  facilities  in 
the  area  for  emergency  health  use,  pro- 
vided that,  each  temporary  loan  of  equip- 
ment is  approved  by  the  hospital  director. 
Brown,  Aug.  23,  2004,  A.G.  Op.  04-0373. 

Under  Section  33-21-l(a)  [33-l-21(a)], 
the  fifteen-day  annual  maximum  on  mili- 
tary leave  applies  to  a  county  employee, 
including  an  employee  of  a  community 
hospital  or  county  nursing  home  estab- 
lished pursuant  to  Section  41-13-15.  Mc- 
Donald, Mar.  4,  2005,  A.G.  Op.  05-0064. 

Section  41-13-15(11)  permits  the  inclu- 
sion of  an  option  to  purchase  in  a  renewal 
of  a  community  hospital  lease  which  was 
in  effect  prior  to  July  15,  1993.  Pursuant 
to  the  option  to  purchase,  the  county  may 
then  negotiate  and  sell  the  hospital  with- 
out necessity  of  advertising  for  bids  or 
otherwise  compljdng  with  Sections  41-13- 
15(7),  (8),  (9)  or  (10).  Sumners,  Oct.  14, 
2005,  A.G.  Op.  05-0436. 

A  county  may  amend  an  existing  lease 
of  a  hospital  to  include  an  option  for  sale 
to  the  lessee  on  mutually  agreeable  terms, 
and,  upon  amendment,  the  county  may 
negotiate  and  sell  the  hospital  to  the  les- 


see without  necessity  of  advertisement  for 
bids  or  compliance  with  Sections  41-13- 
15(7),  (8),  (9)  and  (10).  Hudson,  Feb.  24, 
2006,  A.G.  Op.  06-0052. 

In  regard  to  the  sale  or  lease  of  the 
facilities  currently  used  as  a  nursing 
home  and  hospital,  in  reviewing  all  of  the 
proposals,  the  county  must  accept  the 
"highest  and  best,"  but  in  no  event  may  it 
accept  terms  less  than  those  which  were 
set  out  in  the  proposal.  Dobbins,  Apr.  7, 
2006,  A.G.  Op.  06-0054. 

If  a  board  of  supervisors  makes  a  fac- 
tual determination  that  a  community  hos- 
pital has  ceased  to  use  its  building,  and 
the  board  of  trustees,  if  any,  have  dis- 
solved and  the  board  of  supervisors  is 
undertaking  or  has  concluded  the  process 
of  paying  the  debts  of  the  hospital,  then 
there  would  be  no  contemporaneously  ex- 
istent hospital  and  the  board  would  not 
need  to  comply  with  Section  41-13-15  in 
the  event  of  a  sale.  Logan,  July  10,  2006, 
A.G.  Op.  06-0262. 

A  municipal  corporation  is  a  corporation 
within  the  meaning  of  Section  41-13-15, 
and,  accordingly,  a  city  authorized  to  pur- 
chase property  under  that  statute.  Logan, 
July  10,  2006,  A.G.  Op.  06-0262. 


RESEARCH  REFERENCES 


ALR.  Licensing  and  regulation  of  nurs-       CJS.  41  C.J.S.,  Hospitals  §§  1,  8-10. 
ing  or  rest  homes.  97  A.L.R.2d  1187. 

Am  Jur.  40AAm.  Jur.  2d,  Hospitals  and 
Asylums  §  4. 

§  41-13-16.  Repealed. 

Repealed  by  Laws,  1980,  ch.  456,  efffrom  and  after  July  1,  1980. 
[Laws,  1972,  ch.  321  §  1;  Laws,  1972,  494,  §  1;  Laws,  1973,  ch.  442  §  1] 


Editor's  Note  —  Former  §  41-13-16  authorized  the  establishment  and  operation  of 
joint  hospital  laundry  facilities. 


§  41-13-17.  Repealed. 

Repealed  by  Laws,  1982,  ch.  395,  §  6,  efffrom  and  after  July  1,  1982. 

[Codes,  1942,  §  7129-50;  Laws,  1944,  ch.  277,  §  1;  Laws,  1946,  ch.  412, 
§  1;  Laws,  1948,  ch.  435,  §  1;  Laws,  1954,  ch.  294,  §  1;  Laws,  1958,  ch.  356; 
Laws,  1960,  ch.  353;  Laws,  1962,  ch.  401;  Laws,  1966,  ch.  461,  §  1;  Laws,  1968, 
ch.  442,  §  1;  Laws,  1981,  ch.  484,  §  17] 
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Editor's  Note  —  Former  §  41-13-17  directed  political  subdivisions  to  cooperate  with 
nonprofit  corporations  with  respect  to  construction  or  operation  of  hospitals. 

§  41-13-19.    Issuance  of  bonds;  election. 

Such  counties,  cities  and  towns,  supervisors  districts,  judicial  districts  and 
election  districts  of  a  county  are  authorized  and  empowered  to  make  appro- 
priations of  the  funds  thereof  for  the  purpose  of  Sections  41-13-15  through 
41-13-51,  and  are  hereby  authorized  and  empowered  to  issue  and  sell  the 
bonds,  notes  or  other  evidences  of  indebtedness  thereof,  for  the  purpose  of 
providing  funds  with  which  to  acquire  real  estate  for  and  to  establish,  erect, 
build,  construct,  remodel,  add  to,  acquire,  equip  and  furnish  community 
hospitals,  nurses'  homes,  health  centers,  health  departments,  diagnostic  or 
treatment  centers,  rehabilitation  facilities,  nursing  homes  and  related  facili- 
ties under  the  provisions  of  such  sections.  Such  bonds,  notes  or  other  evidences 
of  indebtedness  secured  by  a  pledge  of  the  full  faith,  credit,  and  resources  of  the 
issuing  entity  shall  not  be  issued  in  an  amount  which  will  exceed  the  limit  of 
indebtedness  of  the  county,  city,  town,  supervisors  district,  judicial  district  or 
election  district  issuing  the  same,  as  such  limit  is  prescribed  by  Sections  19-9-1 
et  seq.,  and  Sections  21-33-301  et  seq.,  Mississippi  Code  of  1972. 

Before  issuing  any  such  bonds,  notes  or  other  evidences  of  indebtedness 
secured  by  a  pledge  of  the  full  faith,  credit,  and  resources  of  the  issuing  entity, 
the  board  of  supervisors,  acting  for  a  county  or  supervisors  district,  judicial 
district  or  election  district  thereof,  or  the  mayor  and  board  of  aldermen,  or  city 
council,  or  other  like  governing  body,  acting  for  a  city  or  town,  shall  adopt  a 
resolution  declaring  its  intention  to  issue  the  same,  stating  the  amount  and 
purposes  thereof,  whether  such  hospital,  nurses'  home,  health  center,  health 
department,  diagnostic  or  treatment  center,  rehabilitation  facility,  nursing 
home  or  related  facilities  are  to  be  erected,  acquired,  remodeled,  equipped, 
furnished,  maintained  and  operated  by  such  county,  city,  town  or  supervisors 
district  separately,  or  jointly  with  one  or  more  other  counties,  cities,  towns, 
supervisors  districts,  judicial  districts  or  election  districts  of  a  county,  and 
fixing  the  date  upon  which  further  action  will  be  taken  to  provide  for  the 
issuance  of  such  bonds,  notes  or  other  evidences  of  indebtedness.  The  full  text 
of  such  resolution  shall  be  published  once  a  week  for  at  least  three  (3) 
consecutive  weeks  in  at  least  one  (1)  newspaper  published  in  the  county  or  city, 
as  the  case  may  be,  or  if  none  be  so  published,  in  a  newspaper  having  a  general 
circulation  therein.  The  first  publication  of  such  notice  shall  be  made  not  less 
than  twenty-one  (21)  days  prior  to  the  date  fixed  in  such  resolution,  as 
aforesaid,  and  the  last  publication  shall  be  made  not  more  than  seven  (7)  days 
prior  to  such  date.  If,  on  or  prior  to  the  date  fixed  in  such  resolution,  as 
aforesaid,  there  shall  be  filed  with  the  clerk  of  the  body  by  which  such 
resolution  was  adopted  a  petition  signed  by  twenty  percent  (20%)  or  fifteen 
hundred  (1500),  whichever  is  less,  of  the  qualified  voters  of  such  county,  city, 
town,  supervisors  district,  judicial  district  or  election  district,  as  the  case  may 
be,  requesting  that  an  election  be  called  and  held  on  the  question  of  the 
issuance  of  such  bonds,  notes  or  other  evidences  of  indebtedness,  then  it  shall 
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be  the  duty  of  the  board  of  supervisors,  board  of  aldermen,  city  council,  or  other 
governing  body,  as  the  case  may  be,  to  call  and  provide  for  the  holding  of  an 
election  as  petitioned  for.  In  such  case  no  such  bonds,  notes  or  other  evidences 
of  indebtedness  secured  by  a  pledge  of  the  full  faith,  credit,  and  resources  of  the 
issuing  entity  shall  be  issued  unless  authorized  by  the  affirmative  vote  of  a 
majority  of  the  qualified  voters  of  such  county,  city,  town,  supervisors  district, 
judicial  district  or  election  district,  as  the  case  may  be,  who  vote  on  the 
proposition  at  such  election.  Notice  of  such  election  shall  be  given  by  publica- 
tion in  like  manner  as  hereinabove  provided  for  the  publication  of  the  initial 
resolution.  Such  election  shall  be  conducted  and  the  return  thereof  made, 
canvassed  and  declared  as  nearly  as  may  be  in  like  manner  as  is  now  or  may 
hereafter  be  provided  by  law  in  the  case  of  general  elections  in  such  county, 
city,  town,  supervisors  district,  judicial  district  or  election  district. 

In  the  discretion  of  the  board  of  supervisors,  board  of  aldermen,  city 
council,  or  other  governing  body,  as  the  case  may  be,  and  after  adoption  of  a 
resolution  declaring  its  intention  to  issue  such  bonds,  notes  or  other  evidences 
of  indebtedness  secured  by  a  pledge  of  the  full  faith,  credit,  and  resources  of  the 
issuing  entity,  an  election  on  the  question  of  the  issuance  of  such  bonds,  notes 
or  other  evidences  of  indebtedness  may  be  called  and  held  as  hereinabove 
provided  without  the  necessity  of  publishing  said  resolution  and  whether  or 
not  a  protest  to  the  issuance  be  filed  with  the  clerk  of  the  governing  body.  In  the 
event  that  the  question  of  the  issuance  of  such  bonds,  notes  or  other  evidences 
of  indebtedness  secured  by  a  pledge  of  the  full  faith,  credit,  and  resources  of  the 
issuing  entity  be  not  authorized  at  such  election,  such  question  shall  not  again 
be  submitted  to  a  vote  until  the  expiration  of  a  period  of  six  (6)  months  from 
and  after  the  date  of  such  election. 

In  the  event  of  any  joint  operation  or  proposed  joint  operation  as  provided 
by  Section  41-13-15,  there  shall  be  separate  bond  issues,  and  the  board  or 
boards  of  supervisors  acting  for  a  county,  supervisors  district,  judicial  district 
or  election  district,  the  governing  bodies  of  the  municipality  or  municipalities, 
as  the  case  may  be,  shall  each  issue  the  bonds,  notes,  or  other  evidences  of 
indebtedness  of  the  county,  town,  city,  supervisors  district,  judicial  district  or 
election  district,  or  districts,  in  such  amounts  as  having  been  agreed  upon  by 
the  respective  boards  of  supervisors  and  governing  bodies  of  the  towns  or  cities, 
and  in  so  doing  follow  and  comply  with  the  provisions  of  Sections  41-13-19 
through  41-13-23. 

SOURCES:  Codes,  1942,  §  7129-51;  Laws,  1944,  ch.  277,  §  2;  Laws,  1946,  ch.  412, 
§  2;  Laws,  1948,  ch.  435,  §  2;  Laws,  1954,  ch.  294,  §  2;  Laws,  1966,  ch.  459,  §  1; 
Laws,  1968,  ch.  442,  §  2;  Laws,  1970,  ch.  321,  §  1;  Laws,  1972,  ch.  447,  §  1,  eff 
from  and  after  passage  (approved  May  5,  1972). 

Editor's  Note  —  Section  41-13-51  referred  to  in  this  section  was  repealed  by  Laws 
of  1982,  ch.  395,  §  6,  eff  from  and  after  July  1,  1982. 

Cross  References  —  General  authority  to  issue  bonds,  see  §§  19-9-1  et  seq. 
County  debt  limitation,  see  §§  19-9-5,  31-15-5. 
Municipal  debt  limitation,  see  §  21-33-303. 

Depository  for  county  and  municipal  hospital  funds,  see  §  27-105-365. 
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Provision  that  leased  facility  shall  not  be  deemed  a  community  hospital  except  for 
purposes  of  sections  41-13-19  through  41-13-25,  see  §  41-13-10. 

Interest  on  community  hospital  bonds  and  details  and  sale  of  bonds,  see  §  41-13-21. 

JUDICIAL  DECISIONS 


1.  In  general. 

2.  Notice  of  intention  to  issue  bonds. 

3.  Effect  of  election. 

1.  In  general. 

Validation  proceedings  are  the  exclusive 
remedy  for  raising  objections  in  connec- 
tion with  the  issuance  and  sale  of  bonds, 
except  those  which  could  be  or  should  be 
raised  before  the  board  of  supervisors  or 
municipal  authorities,  and  such  objections 
cannot  be  properly  raised  in  a  suit  for  an 
injunction.  Chambers  v.  Perry,  183  So.  2d 
645  (Miss.  1966). 

Order  of  board  of  supervisors  of  county 
properly  entered  on  its  minutes  for  issu- 
ing bonds  "for  the  purpose  of  providing 
funds  with  which  to  acquire  real  estate 
for,  and  to  establish,  erect,  build,  con- 
struct, acquire,  equip,  furnish  and  operate 
a  county  community  hospital,  nurses' 
home  and  related  facilities,  for  and  within 
the  limits  of  Tishomingo  County,"  is  valid 
order  which  cannot  be  made  invalid  by 
stipulation  of  attorneys  filed  in  hearing  of 
protest  against  bond  issue  that  supervi- 
sors had  agreed  to  use  part  of  bond  issue 
for  purposes  of  health  center  at  Belmont 
while  hospital  was  to  be  built  at  luka,  as 
attorneys  cannot,  by  stipulation,  amend 
orders  of  board  of  supervisors,  or  bind 
taxpayers  of  county.  Board  of  Supvrs.  v. 
Dawson,  208  Miss.  666,  45  So.  2d  253 
(1950). 

Where  resolution  of  board  of  supervi- 
sors authorizing  bond  issue  for  hospital 
provided  a  rate  of  interest  amounting  to 
2.897938%,  when  premium  of  $11.00  was 
included,  or  2.899031%,  when  premium 
was  not  included,  resolution  did  not  pro- 
vide greater  rate  of  interest  than  that 
stipulated  in  buyers'  bid,  that  is,  an  aver- 
age interest  cost  of  2.90%  and  bonds  were 
not  void  on  that  ground.  Board  of  Supvrs. 
V.  Dawson,  208  Miss.  666,  45  So.  2d  253 
(1950). 

Even  if  coupons  on  bonds  issued  under 
this  section  [Code  1942,  §  7129-51]  ex- 
ceed the  bids,  this  is  not  sufficient  to  avoid 


bond  issue.  Board  of  Supvrs.  v.  Dawson, 
208  Miss.  666,  45  So.  2d  253  (1950). 

2.  Notice  of  intention  to  issue  bonds. 

A  resolution  adopted  by  a  county  board 
of  supervisors  pursuant  to  this  section 
was  not  fatally  defective  for  failing  to 
state  whether  the  planned  nursing  home 
was  to  be  run  by  the  county  alone  or 
jointly  with  some  other  political  subdivi- 
sion where  it  was  clear  from  the  resolu- 
tion's provisions  regarding  the  issuance  of 
the  bonds  and  conduct  of  the  election  that 
the  county  would  be  the  sole  participant. 
Crocker  v.  Board  of  Supvrs.,  331  So.  2d 
907  (Miss.  1976). 

The  requirement  of  this  section  [Code 
1942,  §  7129-51]  that  the  notice  of  inten- 
tion to  issue  bonds  contain  the  full  text  of 
the  resolution  is  not  implicitly  abrogated 
in  the  case  of  bonds  issued  under  other 
statutes;  and  failure  to  comply  therewith 
renders  the  proceedings  invalid.  In  re 
$500,000  Pub.  Imp.  Gen.  Obligation 
Bonds,  247  Miss.  448,  152  So.  2d  698 
(1963). 

Use  of  statutory  phrase,  "related  facili- 
ties" in  resolution  of  board  of  supervisors 
declaring  its  intention  to  issue  bonds  un- 
der this  section  [Code  1942,  §  7129-51]  to 
obtain  hospital  and  related  facilities  and 
use  of  same  phrase  in  notice  of  special 
election  did  not  render  bond  issue  void, 
because  it  failed  sufficiently  to  inform 
electors  of  purpose  for  which  it  was  to  be 
made.  Board  of  Supvrs.  v.  Dawson,  208 
Miss.  666,  45  So.  2d  253  (1950). 

3.  Effect  of  election. 

The  result  of  an  election  under  this 
section  [Code  1942,  §  7129-51]  is  not  a 
mere  plebiscite  to  test  public  sentiment, 
but  the  wishes  of  the  electorate,  invited  by 
the  board,  and  formally  and  fully  ex- 
pressed, constitute  a  mandate  to  the 
board  to  issue  the  bonds.  Board  of  Supvrs 
V.  State  ex  rel.  Patterson,  206  Miss.  443, 
40  So.  2d  273  (1949). 

Mandamus  will  lie  to  compel  board  of 
supervisors  to  issue  bonds  for  purpose  of 
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acquiring  land  for  constructing  and  oper-  ing  subsequent  order  of  board  rescinding 

ating  a  community  hospital  after  election  its  action,  since  a  validating  act  elimi- 

in  favor  thereof  was  had  pursuant  to  the  nated  any  irregularity  in  the  proceeding 

provisions  of  Laws   1944,  ch  277,   as  with  respect  to  the  election.  Board  of 

amended  by  Laws  1946,  ch  412  (Code  Supvrs  v.  State  ex  rel.  Patterson,  206 

1942,  §§  7129-50  et  seq.),  notwithstand-  Miss.  443,  40  So.  2d  273  (1949). 

ATTORNEY  GENERAL  OPINIONS 

If  county  wants  to  guarantee  payment  through  41-13-23  of  Mississippi  Code  for 

on  loans  from  banks  to  community  hospi-  issuance  of  bonds,  notes  and  other  evi- 

tal,  board  of  supervisors  must  comply  with  dence  of  indebtedness.  Palmer,  Feb.  16, 

procedures  outhned  in  Sections  41-13-19  1994,  A.G.  Op.  #93-0990. 

§  41-13-21.    Details  of  bonds;  interest;  sale. 

Such  bonds,  notes  or  other  evidences  of  indebtedness  as  are  issued 
pursuant  to  Section  41-13-19  shall  bear  such  date  or  dates,  shall  be  of  such 
denomination  or  denominations,  shall  be  payable  at  such  place  or  places,  shall 
bear  such  rate  or  rates  of  interest,  and  shall  mature  in  such  amounts  and  at 
such  times,  not  to  exceed  tvv^enty  (20)  years  for  general  obligation  bonds  and 
not  to  exceed  thirty  (30)  years  for  revenue  bonds,  as  may  be  provided  and 
directed  by  the  board  of  supervisors,  board  of  aldermen,  city  council,  or  other 
like  governing  body,  as  the  case  may  be,  consistent  with  the  provisions  of 
Sections  41-13-19  through  41-13-23. 

Any  provisions  of  the  general  lav^s  to  the  contrary  notv^ithstanding,  any 
bonds  and  interest  coupons  issued  pursuant  to  the  authority  of  Section 
43-13-19  shall  possess  all  the  qualities  of  negotiable  instruments.  The  bonds 
and  the  interest  coupons  shall  be  executed  in  such  manner  and  shall  be 
substantially  in  the  form  prescribed  in  the  authorizing  ordinance.  In  case  any 
of  the  officers  whose  signatures  or  countersignatures  appear  on  the  bonds  or 
interest  coupons  shall  cease  to  be  such  officers  before  delivery  of  such  bonds, 
such  signatures  or  countersignatures  shall  nevertheless  be  valid  and  sufficient 
for  all  purposes  the  same  as  if  they  had  remained  in  office  until  such  delivery. 
No  bond  shall  bear  more  than  one  (1)  rate  of  interest.  Each  bond  shall  bear 
interest  from  its  date  to  its  stated  maturity  date  at  the  interest  rate  specified 
in  the  bid.  All  bonds  of  the  same  maturity  shall  bear  the  same  rate  of  interest 
from  date  to  maturity.  All  interest  accruing  on  such  bonds  so  issued  shall  be 
payable  semiannually  or  annually,  except  that  the  first  interest  coupon 
attached  to  any  such  bond  may  be  for  any  period  not  exceeding  one  (1)  year. 

No  interest  payment  shall  be  evidenced  by  more  than  one  (1)  coupon  and 
neither  cancelled  nor  supplemental  coupons  shall  be  permitted.  The  lowest 
interest  rate  specified  for  any  bonds  issued  shall  not  be  less  than  seventy 
percent  (70%)  of  the  highest  interest  rate  specified  for  the  same  bond  issue. 
Each  interest  rate  specified  in  any  bid  must  be  in  multiples  of  one-eighth  of  one 
percent  (Vs  of  1%)  or  one-tenth  of  one  percent  (Vio  of  1%).  If  serial  bonds,  such 
bonds  shall  mature  annually,  and  the  first  maturity  date  thereof  shall  not  be 
more  than  five  (5)  years  from  the  date  of  such  bonds.  Such  bonds  shall  be  legal 
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investments  for  trustees  and  other  fiduciaries,  and  for  savings  banks,  trust 
companies  and  insurance  companies  organized  under  the  laws  of  the  State  of 
Mississippi.  The  bonds  and  interest  coupons  shall  be  exempt  from  all  state, 
county,  municipal  and  other  taxation  under  the  laws  of  the  State  of  Missis- 
sippi. 

All  bonds,  notes  or  other  evidences  of  indebtedness  secured  by  a  pledge  of 
the  full  faith,  credit  and  resources  of  the  issuing  entity  shall  not  bear  a  rate  of 
interest  in  excess  of  that  allowed  in  Section  75-17-101,  Mississippi  Code  of 
1972,  and  shall  be  sold  for  not  less  than  par  plus  accrued  interest  at  public  sale 
in  the  manner  provided  by  Section  31-19-25. 

All  bonds,  notes  or  other  evidences  of  indebtedness  not  secured  by  a  pledge 
of  the  full  faith,  credit  and  resources  of  the  issuing  entity  shall  not  bear  a  rate 
of  interest  in  excess  of  that  allowed  in  Section  75-17-103,  Mississippi  Code  of 
1972,  and  shall  be  sold  for  not  less  than  par  plus  accrued  interest  at  public  sale 
in  the  manner  provided  by  Section  31-19-25. 

Bonds,  notes  or  other  evidences  of  indebtedness  may  be  sold  to  the  United 
States  of  America  or  an  agency  or  agencies  thereof  at  private  sale  upon  such 
terms  and  conditions  as  the  governing  authorities  of  the  issuing  entity  may 
determine,  consistent  with  the  provisions  of  Sections  41-13-19  through  41-13- 
23. 

SOURCES:  Codes,  1942,  §  7129-51;  Laws,  1944,  ch.  277,  §  2;  Laws,  1946,  ch.  412, 
§  2;  Laws,  1948,  ch.  435,  §  2;  Laws,  1954,  ch.  294,  §  2;  Laws,  1966,  ch.  459,  §  1; 
Laws,  1968,  ch.  442,  §  2;  Laws,  1970,  ch.  321,  §  1;  Laws,  1972,  ch.  447,  §  1; 
Laws,  1975,  ch.  452;  Laws,  1976,  ch.  410;  Laws,  1977,  ch.  480;  Laws,  1980,  ch. 
490,  §  3;  Laws,  1981,  ch.  455,  §  3;  Laws,  1982,  ch.  434,  §  21;  Laws,  1983,  ch. 
541,  §  26,  eff  from  and  after  passage  (approved  April  25,  1983). 

Cross  References  —  Provision  that  leased  facility  shall  not  be  deemed  a  community 
hospital  except  for  purposes  of  Sections  41-13-19  through  41-13-25,  see  §  41-13-10. 

Limitation  on  the  maximum  interest  rate  to  maturity  on  obligations  issued  under  the 
provisions  of  this  section,  see  §  75-17-101. 

JUDICIAL  DECISIONS 


1.  In  general. 

Even  if  coupons  on  bonds  issued  under 
this  section  [Code  1942,  §  7129-51]  ex- 
ceed the  bids,  this  is  not  sufficient  to  avoid 
bond  issue.  Board  of  Supvrs.  v.  Dawson, 
208  Miss.  666,  45  So.  2d  253  (1950). 

Where  resolution  of  board  of  supervi- 
sors authorizing  bond  issue  for  hospital 
provided  a  rate  of  interest  amounting  to 


2.897938%,  when  premium  of  $11.00  was 
included,  or  2.899031%,  when  premium 
was  not  included,  resolution  did  not  pro- 
vide greater  rate  of  interest  than  that 
stipulated  in  buyers'  bid,  that  is,  an  aver- 
age interest  cost  of  2.90%  and  bonds  were 
not  void  on  that  ground.  Board  of  Supvrs. 
V.  Dawson,  208  Miss.  666,  45  So.  2d  253 
(1950). 


§  41-13-23.    Levy  of  ad  valorem  tax  or  pledge  of  revenues  to 
pay  bonds. 

(1)  All  bonds,  notes  or  other  evidences  of  indebtedness  issued  under 
Section  41-13-19  may  be  secured  by  a  pledge  of  the  full  faith,  credit,  and 
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resources  of  the  county,  city,  town,  supervisors  district,  judicial  district  or 
election  district  issuing  the  same.  There  shall  annually  be  levied  upon  all 
taxable  property  within  such  county,  city,  town,  supervisors  district,  judicial 
district  or  election  district,  as  the  case  may  be,  an  ad  valorem  tax,  in  addition 
to  all  other  taxes,  sufficient  to  provide  for  the  payment  of  the  principal  of  and 
the  interest  on  said  bonds,  notes  or  other  evidences  of  indebtedness  secured  by 
a  pledge  of  the  full  faith,  credit,  and  resources  of  the  issuing  entity  as  the  same 
respectively  matures  and  accrues. 

(2)  All  bonds,  notes  or  other  evidences  of  indebtedness  issued  under 
Section  41-13-19  may  be  secured  by  a  pledge  of  all  or  a  specified  portion  of  the 
annual  general  or  special  revenues  of  the  facility  for  which  the  same  were 
issued  to  acquire,  construct,  expand,  equip  or  furnish,  or  by  a  pledge  of  any 
unrestricted  unencumbered  income  from  an  endowment  or  other  trust  funds 
available  to  the  board  of  trustees  of  the  facility  for  which  the  same  were  issued 
to  acquire,  construct,  expand,  equip  or  furnish.  The  security  for  such  bonds, 
notes  or  other  evidences  of  indebtedness  authorized  and  provided  for  by  this 
subsection  may  be  in  addition  to  or  in  lieu  of  the  pledge  of  the  full  faith,  credit, 
and  resources  of  the  issuing  entity  as  provided  in  subsection  (1)  hereof. 

SOURCES:  Codes,  1942,  §  7129-51;  Laws,  1944,  ch.  277,  §  2;  Laws,  1946,  ch.  412, 
§  2;  Laws,  1948,  ch.  435,  §  2;  Laws,  1954,  ch.  294,  §  2;  Laws,  1966,  ch.  459,  §  1; 
Laws,  1968,  ch.  442,  §  2;  Laws,  1970,  ch.  321,  §  1;  Laws,  1972,  ch.  447,  §  1,  eff 
from  and  after  passage  (approved  May  5,  1972). 

Cross  References  —  Local  ad  valorem  tax  levies,  generally,  see  §§  27-39-301  et  seq. 
Provision  that  leased  facility  shall  not  be  deemed  a  community  hospital  except  for 
purposes  of  Sections  41-13-19  through  41-13-25,  see  §  41-13-10. 

JUDICIAL  DECISIONS 

1.  In  general.  general  law  and  did  not  suspend  the  gen- 
A  local  law  authorizing  a  city  to  issue  eral  law,  as  prohibited  by  Mississippi  Con- 
bonds  for  the  purpose  of  acquiring  hospi-  stitution,  Article  4,  §  87;  thus,  Mississippi 
tal  facilities  to  be  leased  to  a  non-profit  Constitution,  Article  4,  §  89  was  appli- 
corporation  provided  an  alternative  to  the  cable.  Kerley  v.  City  of  Hattiesburg,  361 
method  of  acquiring  hospitals  provided  by  So.  2d  44  (Miss.  1978). 

ATTORNEY  GENERAL  OPINIONS 


A  county  board  of  supervisors  that  has 
issued  bonds  pursuant  to  Miss.  Code  Sec- 
tion 41-13-19  for  the  construction  of  a 


hospital  may  use  revenues  from  the  opera- 
tion of  the  hospital  to  pay  off  such  bonds. 
Dulin,  Aug.  22,  1997,  A.G.  Op.  #97-0530. 


§  41-13-24.    Obtaining  federal  assistance. 

Such  counties,  cities  and  towns,  supervisors  districts,  judicial  districts  and 
election  districts  of  a  county  are  authorized  and  empowered  to  apply  for, 
contract  for,  accept  and  receive  grants  and  loans  and  loan  guarantee  agree- 
ments relating  to  assistance  for  the  construction  of  hospital  and  medical 
facilities  and  to  that  end  the  governing  bodies  of  such  counties,  cities  and 
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towns,  supervisors  districts,  judicial  districts  and  election  districts  of  a  county 
are  authorized  and  empowered  to  enter  into  such  contracts  with  the  United 
States  of  America  or  the  agencies  or  departments  thereof  as  may  be  necessary 
to  effectuate  the  purpose  of  Sections  41-13-15  through  41-13-51. 

Any  such  county,  city  and  town,  supervisors  district,  judicial  district  or 
election  district,  which  shall  have  entered  into  a  binding  contract  with  the 
United  States  of  America  or  any  agency  or  department  thereof  as  aforesaid  for 
any  such  grant,  loan  or  loan  guarantee  agreement,  may  borrow  money  from 
any  private  lender  for  the  purpose  of  providing  interim  financing  for  the 
acquiring,  constructing,  expanding,  equipping  and  furnishing  of  the  facilities 
provided  for  in  such  contract  with  the  United  States  of  America  or  agency  or 
department  thereof  and  assign  as  security  for  such  interim  financing  the 
proceeds  of  any  such  grant,  loan  or  loan  guarantee  agreement.  Such  interim 
financing  shall  be  upon  such  terms  and  conditions  as  may  be  determined  by  the 
issuing  entity  but  shall  not  require  payment  of  interest  on  the  sums  actually 
advanced  and  received  at  a  rate  of  interest  greater  than  that  rate  of  interest 
authorized  for  interim  financing  by  the  state,  counties,  municipalities  or 
political  subdivisions  thereof  in  Section  75-17-107,  Mississippi  Code  of  1972. 

SOURCES:  Codes,  1942,  §  7129-51(e);  Laws,  1972,  ch.  447,  §  1;  Laws,  1975,  ch. 
410;  Laws,  1987,  ch.  396,  eff  from  and  after  passage  (approved  March  20, 
1987). 

Editor's  Note  —  Section  41-13-51  referred  to  in  this  section  was  repealed  by  Laws 
of  1982,  ch.  395,  §  6,  eff  from  and  after  July  1,  1982. 

§  41-13-25.    Imposition  of  ad  valorem  tax;  retirement  of  debt. 

The  board  of  supervisors  acting  for  a  county,  supervisors  district  or 
districts  or  an  election  district  of  such  county,  and  the  board  of  aldermen,  city 
council  or  other  like  governing  body  acting  for  a  city  or  town,  are  hereby 
authorized  and  empowered  to  levy  ad  valorem  taxes  on  all  the  taxable  property 
of  such  counties,  cities,  towns,  supervisors  district  or  election  district  for  the 
purposes  of  raising  funds  for  the  maintenance  and  operation  of  hospitals, 
nurses'  homes,  health  centers,  health  departments,  diagnostic  or  treatment 
centers,  rehabilitation  facilities,  nursing  homes  and  related  facilities  estab- 
lished under  the  provisions  of  Sections  41-13-15  through  41-13-51,  and  for 
making  additions  and  improvements  thereto  and  to  pledge  such  ad  valorem 
taxes,  whether  or  not  actually  levied,  for  the  retirement  of  debt  incurred  either 
by  or  on  behalf  of  such  facilities  and/or  pursuant  to  agreements  executed  under 
the  authority  of  the  Mississippi  Hospital  Equipment  and  Facilities  Authority 
Act;  however,  any  debt  incurred  by  the  pledge  of  taxes  to  retire  debt  incurred 
either  by  or  on  behalf  of  such  facilities  and/or  pursuant  to  such  agreements 
shall  not  be  included  in  debt  limits  prescribed  by  Section  19-9-5  or  Section 
21-33-303,  as  the  case  may  be  unless  and  until  such  pledged  taxes  are  actually 
levied.  The  amount  levied  for  such  purpose  shall  not  exceed  five  (5)  mills  on  the 
dollar  in  any  one  (1)  year.  Expenditures  of  said  taxes  for  such  additions  and 
improvements  shall  not  exceed  in  any  fiscal  year  the  total  amount  budgeted 
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therefor  by  the  board  of  trustees  for  the  respective  institutions  affected.  The 
tax  levy  authorized  in  this  section  shall  be  in  addition  to  all  other  taxes  now  or 
hereafter  authorized  to  be  levied  by  such  counties,  cities,  towns,  supervisors 
districts  or  election  district. 

It  is  further  provided  that  any  such  supervisors  district  in  a  county  with 
a  land  area  of  five  hundred  ninety-two  (592)  square  miles,  wherein  Mississippi 
Highways  8  and  9  intersect,  participating  with  a  municipality  under  provi- 
sions of  law  by  contracting  to  assist  the  cost  of  operation  and  maintenance  of 
an  erected  hospital,  may  levy  such  ad  valorem  tax  as  is  needed  to  operate  and 
maintain  such  hospital  as  is  provided  herein. 

SOURCES:  Codes,  1942,  §  7129-52;  Laws,  1944,  ch.  277,  §  3;  Laws,  1946,  ch.  412, 
§  3;  Laws,  1948,  ch.  435,  §  3;  Laws,  1954,  ch.  294,  §  3;  Laws,  1958,  ch.  550; 
Laws,  1968,  ch.  442,  §  3;  Laws,  1987,  ch.  526;  Laws,  1991,  ch.  389  §  1,  eff  from 
and  after  passage  (approved  March  15,  1991). 

Editor's  Note  —  Section  41-13-51  referred  to  in  this  section  was  repealed  by  Laws 
of  1982,  ch.  395,  §  6  eff  from  and  after  July  1,  1982. 

The  Mississippi  Hospital  Equipment  and  Facilities  Authority  Act  is  codified  at 
§§  41-73-1  et  seq. 

Cross  References  —  Local  ad  valorem  tax  levies,  generally,  see  §§  27-39-301  et  seq. 
Provision  that  leased  facility  shall  not  be  deemed  a  community  hospital  except  for 
purposes  of  Sections  41-13-19  through  41-13-25,  see  §  41-13-10. 

ATTORNEY  GENERAL  OPINIONS 


Miss.  Code  Section  41-13-25  specifically 
authorizes  board  of  supervisors  of  county 
and  governing  body  of  city  to  levy  taxes  for 
maintenance  and  operation  of  hospital 
created  under  Miss.  Code  Sections  41- 
13-15  through  41-13-51;  according  to 
Miss.  Code  Section  41-13-25,  such  levy 
may  not  exceed  five  million  dollars;  fur- 
ther, Miss.  Code  Section  41-13-25  autho- 
rizes governing  bodies  to  pledge  these 
taxes  to  retirement  of  debt  incurred  on 
behalf  of  facility,  regardless  of  whether  tax 
has  actually  been  levied.  Chamberlin, 
Feb.  25,  1993,  A.G.  Op.  #93-0050. 

County  is  limited  to  expending  maxi- 
mum of  five  mills  for  maintenance  and 
operation  of  county  hospital  in  any  one 
year  Palmer,  Feb.  16,  1994,  A.G.  Op.  #93- 
0990. 

§  41-13-27.  Repealed. 


Should  the  Board  of  Supervisors  choose 
to  pledge  ad  valorem  taxes  to  retire  a  note 
incurred  for  the  purpose  of  meeting  the 
current  unpaid  expenses,  they  are  permit- 
ted to  do  so  by  the  language  of  Section 
41-13-25  if  the  Board  makes  a  specific 
factual  finding  that  it  is  necessary  for  the 
retirement  of  debt  of  the  hospital.  Webb, 
October  5,  1995,  A.G.  Op.  #95-0681. 

There  is  no  authority  for  the  board  of 
trustees  of  a  community  hospital  to  ac- 
quire and  use  small  purchase  procure- 
ment cards,  i.e.,  credit  cards,  issued  in  the 
name  of  the  hospital  to  be  used  by  employ- 
ees in  making  small  purchases  for  the 
hospital.  Thornton,  Feb.  9,  2001,  A.G.  Op. 
#2000-0770. 


Repealed  by  Laws,  1982,  ch.  395,  §  6,  eff  from  and  after  July  1,  1982. 

[Codes,  1942,  §  7129-54;  Laws,  1944,  ch.  277,  §  4;  Laws,  1948,  ch.  413, 
§  1;  Laws,  1950,  ch.  504,  §  1;  Laws,  1954,  ch.  289,  §  1;  Laws,  1956,  ch.  297, 
§  1;  Laws,  1958,  ch.  363,  §  1] 
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Editor's  Note  —  Former  §  41-13-27  created  boards  of  trustees  for  municipal 
hospitals  to  operate  such  hospitals. 

§  41-13-29.    Board  of  trustees  for  county  hospitals  or  other 
health  facilities. 

(1)  The  owners  are  hereby  authorized  to  appoint  trustees  for  the  purpose 
of  operating  and  governing  community  hospitals.  The  appointees  of  each  shall 
be  adult  legal  residents  of  the  county  which  has  an  ownership  interest  in  said 
community  hospital  or  the  county  wherein  the  municipality  or  other  political 
subdivision  holding  the  ownership  interest  in  the  community  hospital  is 
located.  The  authority  to  appoint  trustees  shall  not  apply  to  leased  facilities, 
unless  specifically  reserved  by  the  owner  in  the  applicable  lease  agreement. 
The  board  of  trustees  shall  consist  of  not  more  than  seven  (7)  members  nor  less 
than  five  (5)  members,  except  where  specifically  authorized  by  statute,  and 
shall  be  appointed  by  the  respective  owners  on  a  pro  rata  basis  comparable  to 
the  ownership  interests  in  the  community  hospital.  Where  such  community 
hospital  is  owned  solely  by  a  county,  or  any  supervisors  districts,  judicial 
districts  or  election  district  of  a  county,  or  by  a  municipality,  the  trustees  shall 
be  residents  of  the  owning  entity.  Trustees  for  municipally  owned  community 
hospitals  shall  be  appointed  by  the  owner  of  said  municipality.  Trustees  for  a 
community  hospital  owned  by  a  county  shall  be  appointed  by  the  board  of 
supervisors  with  each  supervisor  having  the  right  to  nominate  one  (1)  trustee 
from  his  district  or  from  the  county  at  large.  Appointments  exceeding  five  (5) 
in  number  shall  be  from  the  county  at  large.  Trustees  for  a  community  hospital 
owned  solely  by  supervisors  districts,  judicial  districts  or  election  district  of  a 
county,  shall  be  appointed  by  the  board  of  supervisors  of  said  county  from 
nominees  submitted  by  the  supervisor(s)  representing  the  owner  district(s). 

(2)  Initially  the  board  of  trustees  shall  be  appointed  as  follows:  one  (1)  for 
a  term  of  one  (1)  year,  one  (1)  for  a  term  of  two  (2)  years,  one  (1)  for  a  term  of 
three  (3)  years,  one  (1)  for  a  term  of  four  (4)  years,  and  one  (1)  for  a  term  of  five 
(5)  years.  Appointments  exceeding  five  (5)  in  number  shall  be  for  terms  of  four 
(4)  and  five  (5)  years,  respectively.  Thereafter,  all  terms  shall  be  for  five  (5) 
years.  No  community  hospital  trustee  holding  office  on  July  1,  1982,  shall  be 
affected  by  this  provision,  but  such  terms  shall  be  filled  at  the  expiration 
thereof  according  to  the  provisions  of  this  section,  provided,  however,  that  any 
other  specific  appointment  procedures  presently  authorized  shall  likewise  not 
be  affected  by  the  terms  hereof.  Any  vacancy  on  the  board  of  trustees  shall  be 
filled  within  ninety  (90)  days  by  appointment  by  the  applicable  owner  for  the 
remainder  of  the  unexpired  term. 

(3)  (a)  Any  community  hospital  erected,  owned,  maintained  and  operated 
by  any  county  located  in  the  geographical  center  of  the  State  of  Mississippi 
and  in  which  State  Highways  No.  12  and  No.  35  intersect,  shall  be  operated 
by  a  board  of  trustees  of  five  (5)  members  to  be  appointed  by  the  board  of 
supervisors  from  the  county  at  large,  one  (1)  for  a  term  of  one  (1)  year,  one 
(1)  for  a  term  of  two  (2)  years,  one  (1)  for  a  term  of  three  (3)  years,  one  (1)  for 
a  term  of  four  (4)  years,  and  one  (1)  for  a  term  of  five  (5)  years.  Thereafter  all 
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such  trustees  shall  be  appointed  from  the  county  at  large  for  a  period  of  five 
(5)  years. 

(b)  Any  community  hospital  erected,  owned,  maintained  and  operated 
by  any  county  situated  in  the  Yazoo-Mississippi  Delta  Levee  District  and 
bordering  on  the  Mississippi  River  and  having  a  population  of  not  less  than 
forty-five  thousand  (45,000)  and  having  an  assessed  valuation  of  not  less 
than  Thirty  Million  Dollars  ($30,000,000.00)  for  the  year  1954,  shall  be 
operated  by  a  board  of  trustees  which  may  consist  of  not  more  than  eleven 
(11)  members. 

(c)  Any  hospital  erected,  owned,  maintained  and  operated  by  any 
county  having  two  (2)  judicial  districts,  which  is  traversed  by  U.  S.  Interstate 
Highway  59,  which  intersects  Highway  84  therein,  shall  be  operated  by  a 
board  of  trustees  which  shall  consist  of  seven  (7)  members.  The  first  seven  (7) 
members  appointed  under  authority  of  this  paragraph  shall  be  appointed  by 
the  board  of  supervisors  for  terms  as  follows: 

Each  supervisor  of  Supervisor  Districts  One  and  Two  shall  nominate  and 
the  board  of  supervisors  shall  appoint  one  (1)  person  from  each  said  beat  for  a 
one-year  term.  Each  supervisor  of  Supervisor  Districts  Three  and  Four  shall 
nominate  and  the  board  of  supervisors  shall  appoint  one  (1)  person  from  each 
said  beat  for  a  two-year  term.  The  supervisor  of  Supervisor  District  Five  shall 
nominate  and  the  board  of  supervisors  shall  appoint  one  (1)  person  from  said 
beat  for  a  three-year  term.  The  medical  staff  at  the  hospital  shall  submit  a  list 
of  four  (4)  nominees  and  the  supervisors  shall  appoint  two  (2)  trustees  from 
said  list  of  nominees,  one  (1)  for  a  three-year  term  and  one  (1)  for  a  one-year 
term.  Thereafter,  as  the  terms  of  the  board  of  trustee  members  authorized  by 
this  paragraph  expire,  all  but  the  trustee  originally  appointed  from  the 
medical  staff  nominees  for  a  one-year  term  shall  be  appointed  by  the  board  of 
supervisors  for  terms  of  three  (3)  years.  The  term  of  the  trustee  originally 
appointed  from  the  medical  staff  nominees  by  the  board  of  supervisors  for  a 
term  of  one  (1)  year  shall  remain  a  term  of  one  (1)  year  and  shall  thereafter  be 
appointed  for  a  term  of  one  (1)  year.  The  two  (2)  members  appointed  from 
medical  staff  nominees  shall  be  appointed  from  a  list  of  two  (2)  nominees  for 
each  said  position  to  be  submitted  by  the  medical  staff  of  the  hospital  for  each 
vacancy  to  be  filled.  It  is  the  intent  of  the  Legislature  that  the  board  of  trustees 
which  existed  prior  to  July  1,  1985,  was  abolished  by  amendment  to  this 
section  under  Section  5,  Chapter  511,  Laws  of  1985,  and  such  amendment 
authorized  the  appointment  of  a  new  board  of  trustees  on  or  after  July  1,  1985, 
in  the  manner  provided  in  this  paragraph.  Any  member  of  the  board  of  trustees 
which  existed  prior  to  July  1,  1985,  shall  be  eligible  for  reappointment  subject 
to  the  provisions  of  this  paragraph. 

(d)  Any  community  hospital  erected,  owned,  maintained  and  operated 
by  any  county  bordering  on  the  Mississippi  River  having  two  (2)  judicial 
districts,  wherein  U.S.  Highway  61  and  Mississippi  Highway  8  intersect, 
lying  wholly  within  a  levee  district,  shall  be  operated  by  a  board  of  trustees 
which  may  consist  of  not  more  than  nine  (9)  members. 

(e)  Any  community  hospital  system  owned,  maintained  and  operated  by 
any  county  bordering  on  the  Gulf  of  Mexico  and  the  State  of  Alabama  shall 
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be  operated  by  a  board  of  trustees  constituted  as  follows:  seven  (7)  members 
shall  be  selected  as  provided  in  subsection  (1)  of  this  section  and  the 
remaining  members  shall  be  the  chiefs  of  staff  at  those  hospitals  which  are 
a  part  of  the  hospital  system.  The  term  of  the  chiefs  of  staff  on  the  board  of 
trustees  shall  coincide  with  their  service  as  chiefs  of  staff  at  their  respective 
hospitals. 

(4)  Any  community  hospital  owned,  maintained  and  operated  by  any 
county  wherein  Mississippi  Highways  16  and  19  intersect,  having  a  land  area 
of  five  hundred  sixty-eight  (568)  square  miles,  and  having  a  population  in 
excess  of  twenty-three  thousand  seven  hundred  (23,700)  according  to  the  1980 
federal  decennial  census,  shall  be  operated  by  a  board  of  trustees  of  five  (5) 
members,  one  (1)  of  whom  shall  be  elected  by  the  qualified  electors  of  each 
supervisors  district  of  the  county  in  the  manner  provided  herein.  Each  member 
so  elected  shall  be  a  resident  and  qualified  elector  of  the  district  from  which  he 
is  elected.  The  first  elected  members  of  the  board  of  trustees  shall  be  elected  at 
the  regular  general  election  held  on  November  4,  1986.  At  such  election,  the 
members  of  the  board  from  supervisors  districts  one  and  two  shall  be  elected 
for  a  term  of  six  (6)  years;  members  of  the  board  from  supervisors  districts 
three  and  four  shall  be  elected  for  a  term  of  two  (2)  years;  and  the  member  of 
the  board  from  supervisors  district  five  shall  be  elected  for  a  term  of  four  (4) 
years.  Each  subsequent  member  of  the  board  shall  be  elected  for  a  term  of  six 
(6)  years  at  the  same  time  as  the  general  election  in  which  the  member  of  the 
county  board  of  education  representing  the  same  supervisors  district  is  elected. 
All  members  of  the  board  shall  take  office  on  the  first  Monday  of  January 
following  the  date  of  their  election.  The  terms  of  all  seven  (7)  appointed 
members  of  such  board  of  trustees  holding  office  on  the  effective  date  of  this  act 
shall  expire  on  the  date  that  the  first  elected  members  of  the  board  take  office. 
The  board  of  trustees  provided  for  herein  shall  not  lease  or  sell  the  community 
hospital  property  under  its  jurisdiction  unless  the  board  of  supervisors  of  the 
county  calls  for  an  election  on  the  proposition  and  a  majority  voting  in  such 
election  shall  approve  such  lease  or  sale. 

The  members  of  the  board  of  trustees  provided  for  in  this  subsection  shall 
be  compensated  a  per  diem  and  reimbursed  for  their  expenses  and  mileage  in 
the  same  amount  and  subject  to  the  same  restrictions  provided  for  members  of 
the  county  board  of  education  in  Section  37-5-21  and  may,  at  the  discretion  of 
the  board,  choose  to  participate  in  any  hospital  medical  benefit  plan  which  may 
be  in  effect  for  hospital  employees.  Any  member  of  the  board  of  trustees 
choosing  to  participate  in  such  plan  shall  pay  the  full  cost  of  his  participation 
in  the  plan  so  that  no  expenditure  of  hospital  funds  is  required. 

The  name  of  any  qualified  elector  who  is  a  candidate  for  such  community 
hospital  board  of  trustees  shall  be  placed  on  the  ballot  used  in  the  general 
elections  by  the  county  election  commissioners,  provided  that  the  candidate 
files  with  such  county  election  commissioners,  not  more  than  ninety  (90)  days 
and  not  less  than  thirty  (30)  days  prior  to  the  date  of  such  general  election,  a 
petition  of  nomination  signed  by  not  less  than  fifty  (50)  qualified  electors  of  the 
county  residing  within  each  supervisors  district.  The  candidate  in  each 
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supervisors  district  who  receives  the  highest  number  of  votes  cast  in  the 
district  shall  be  declared  elected. 

(5)  A  board  of  trustees  provided  for  herein  may,  in  its  discretion,  where 
funds  are  available,  compensate  each  trustee  per  diem  in  the  amount  of  at 
least  the  amount  established  by  Section  25-3-69  up  to  the  maximum  amount  of 
not  more  than  One  Hundred  Fifty  Dollars  ($150.00)  for  each  meeting  of  said 
board  of  trustees  or  meeting  of  a  committee  established  by  the  board  of 
trustees  where  the  trustee  was  in  attendance,  and  in  addition  thereto  provide 
meals  at  such  meetings  and  compensate  each  member  attending  travel 
expenses  at  the  rate  authorized  by  Section  25-3-41  for  actual  mileage  traveled 
to  and  from  the  place  of  meeting. 

(6)  The  owner  which  appointed  a  trustee  may  likewise  remove  him  from 
office  by  majority  vote  for  failure  to  attend  at  least  fifty  percent  (50%)  of  the 
regularly  scheduled  meetings  of  said  board  during  the  twelve-month  period 
preceding  such  vote,  or  for  violation  of  any  statute  relating  to  the  responsibili- 
ties of  his  office,  based  upon  the  recommendation  of  a  majority  of  the  remaining 
trustees. 

(7)  The  members  of  the  board  of  trustees,  administrator  and  any  other 
officials  of  the  community  hospital  as  may  be  deemed  necessary  or  proper  by 
the  board  of  trustees  shall  be  under  bond  in  an  amount  not  less  than  Ten 
Thousand  Dollars  ($10,000.00)  nor  more  than  One  Hundred  Thousand  Dollars 
($100,000.00)  with  some  surety  company  authorized  to  do  business  in  the  State 
of  Mississippi  to  faithfully  perform  the  duties  of  his  office.  Premiums  for  such 
bonds  shall  be  paid  from  funds  of  the  community  hospital. 

SOURCES:  Codes,  1942,  §  7129-55;  Laws,  1944,  ch.  277,  §  5;  Laws,  1948,  ch.  413, 
§  2;  Laws,  1954,  ch.  287;  Laws,  1955,  Ex.  Sess.  ch.  32,  §  1;  Laws,  1956,  ch.  297, 
§  2;  Laws,  1958,  ch.  363,  §  2;  Laws,  1962,  ch.  402;  Laws,  1976,  ch.  321;  Laws, 
1977,  ch.  477;  Laws,  1979,  ch.  327;  Laws,  1982,  ch.  395,  §  2;  Laws,  1985,  ch. 
511,  §  5;  Laws,  1986,  ch.  458,  §  37;  Laws,  1995,  ch.  378,  §  1;  Laws,  2009,  ch. 
452,  §  1,  eff  from  and  after  July  1,  2009. 

Editor's  Note  —  Section  37-5-21  referred  to  in  (4)  was  repealed  by  Laws  of  1986,  ch. 
492,  §  44,  eff  from  and  after  July  1,  1987. 

Laws  of  1985,  ch.  511,  §§  1,  10,  eff  from  and  after  July  1,  1985,  provide  as  follows: 

"SECTION  1.  It  is  the  intent  and  purpose  of  this  act  to  clarify  and  expand  the  power 
of  boards  of  trustees  of  community  hospitals  so  as  to  allow  such  community  hospitals  to 
operate  efficiently,  to  offer  competitive  health  care  services,  to  respond  more  effectively 
to  new  developments  and  regulatory  changes  in  the  health  care  area  and  to  continue  to 
serve  and  promote  the  health  and  welfare  of  the  citizens  of  the  State  of  Mississippi.  This 
act  shall  be  liberally  construed  so  as  to  give  effect  to  such  intent  and  purpose. 

"SECTION  10.  This  act  shall  not  affect  any  rights,  duties  or  obligations  heretofore 
granted  or  imposed  by  local  and  private  legislation  heretofore  enacted  for  the  benefit  of 
any  owner  or  community  hospital,  and  the  provisions  of  this  act  shall  be  supplemental 
to  and  shall  not  restrict  or  repeal  any  general  or  special  authority,  powers,  rights  or 
privileges  with  respect  to  community  hospitals  heretofore  conferred  on  board  of 
trustees." 

Laws  of  1986,  ch.  458,  §  48,  provided  that  §  41-13-29  would  stand  repealed  from  and 
after  October  1,  1989.  Subsequently,  three  1989  chapters  (341,  342,  and  343)  amended 
Section  48,  Chapter  458,  Laws  of  1986,  by  deleting  the  date  for  repeal. 
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Laws  of  1986,  ch.  462,  §  1,  proposed  to  amend  this  section,  subject  to  approval  under 
§  5  of  the  Voting  Rights  Act  of  1965,  as  amended  and  extended.  This  proposed 
amendment  was  found  unconstitutional  in  Slater  v.  Neshoba  County  Board  of  Elections 
Commission,  Cause  No.  14034  (Neshoba  County  Ch.  Ct.,  Oct.  8,  1986).  Thereafter,  the 
United  States  Attorney  General  issued  no  determination  of  pre-clearance  of  the 
amendment  proposed  by  Section  1,  Chapter  462,  Laws,  1986,  pursuant  to  the  Voting 
Rights  Act  of  1965,  as  amended  and  extended. 

Cross  References  —  Definition  of  "board  of  trustees"  for  purposes  of  this  chapter, 
see  §  41-13-10. 

General  powers  and  duties  of  the  board  of  trustees  for  county  hospitals,  see 
§  41-13-35. 

JUDICIAL  DECISIONS 


1.  In  general. 

2.  Liability  of  board  of  trustees. 

3.  Actions. 

1.  In  generaL 

Since  the  office  of  community  hospital 
trustee  is  a  public  office,  Mississippi  Con- 
stitution §  90(o)  is  applicable  to  Missis- 
sippi Code  §  41-13-29(3)(c).  State  ex  rel. 
Pair  V.  Burroughs,  487  So.  2d  220  (Miss. 
1986). 

Since  Mississippi  Code  §  41-13-29(3)(c) 
contravenes  Mississippi  Constitution 
§  90,  §  89  of  the  Constitution  is  inappli- 
cable. State  ex  rel.  Pair  v.  Burroughs,  487 
So.  2d  220  (Miss.  1986). 

Subsection  (3)(c)  of  Mississippi  Code 
§  41-13-29  is  void  in  its  entirety  as  in 
violation  of  the  Mississippi  Constitution. 
State  ex  rel.  Pair  v.  Burroughs,  487  So.  2d 
220  (Miss.  1986). 

The  appointment  of  claimant  to  office  of 
Jones  County  Community  Hospital 
trustee  which  was  made  pursuant  to  Mis- 
sissippi Code  §  41-13-29(3)(c),  containing 
prohibited  "highway"  language,  was  in- 
valid, and  his  claim  for  having  been  ap- 
pointed to  an  at-large  position  under  sub- 
section (2)  of  the  statute  was  without 
merit.  State  ex  rel.  Pair  v.  Burroughs,  487 
So.  2d  220  (Miss.  1986). 

That  part  of  subsection  (3)(c)  referring 
to  highways  59  and  84  bears  no  rational 
relationship  to  the  means  of  appointing 
trustees.  State  ex  rel.  Pair  v.  Burroughs, 
487  So.  2d  220  (Miss.  1986). 

County  hospital  trustees  may  not  make 
themselves  an  allowance  for  services, 
where  the  law  makes  no  provision  there- 
for, although  they  act  in  good  faith  and 
from  honest  motives.  Golding  v.  Salter, 
234  Miss.  567,  107  So.  2d  348  (1958). 


Christmas  bonuses  to  county  hospital 
employees  as  a  reward  for  faithful  service, 
is  not  within  powers  of  its  trustees. 
Golding  V.  Salter,  234  Miss.  567,  107  So. 
2d  348  (1958). 

2.  Liability  of  board  of  trustees. 

In  a  case  in  which  a  behavioral  health 
limited  liability  company  (LLC)  con- 
tracted with  a  community  hospital  to  op- 
erate and  manage  a  behavioral  unit,  and 
the  LLC  had  not  requested  a  guarantee 
from  the  hospital  board  of  trustees  (trust- 
ees) or  the  county  board  of  supervisors 
(supervisors),  the  simple  fact  that  the  hos- 
pital was  under  the  direction  and  control 
of  the  trustees  and  the  supervisors  did  not 
equate  to  a  responsibility  on  their  part  to 
assume  the  contractual  obligations  of  the 
hospital.  Sunstone  Behavioral  Health, 
LLC  V.  Covington  County  Hosp.,  —  F. 
Supp.  2d  — ,  2008  U.S.  Dist.  LEXIS  77381 
(S.D.  Miss.  Aug.  19,  2008). 

Members  of  a  county  hospital  board  are 
not  personally  liable  for  amounts  paid  in 
good  faith  to  the  administrator  for  travel- 
ing expenses  in  performance  of  his  duties, 
to  any  employee  for  special  service  ren- 
dered while  not  on  salary,  for  purchases  of 
supplies  without  competitive  bids,  and  for 
flowers  purchased,  as  an  expression  of 
sympathy,  for  funerals  of  members  of 
families  of  hospital  employees.  Golding  v. 
Salter,  234  Miss.  567,  107  So.  2d  348 
(1958). 

No  provision  is  made  as  to  liability  of 
hospital  board  members  for  unauthorized 
or  wrongful  appropriation  of  hospital 
funds;  hence  such  liability  is  governed  by 
the  common  law  rule  that  a  public  officer 
acting  judicially  or  quasi-judicially  is  not 
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liable  if  he  acted  in  good  faith  within  the 
scope  of  the  subject  matter  over  which  he 
is  given  jurisdiction.  Goldingv.  Salter,  234 
Miss.  567,  107  So.  2d  348  (1958). 

3.  Actions. 

Since  an  action  by  a  medical  insurer  for 
alleged  overcharges  by  a  hospital  was  not 
one  in  tort,  but  for  money  had  and  re- 
ceived, the  county,  the  hospital  and  the 
hospital  trustees  were  not  entitled  to  have 
the  action  dismissed  on  the  ground  that  it 


was  an  action  in  tort,  and  that  they,  as 
agents  or  subdivisions  of  the  state,  were 
immune  to  the  suit.  Reserve  Life  Ins.  Co. 
V.  Salter,  152  F.  Supp.  868  (S.D.  Miss. 
1957). 

Evidence  of  overcharges  by  a  hospital, 
which  was  not  rebutted,  entitled  medical 
insurer  to  judgment  for  money  had  and 
received  against  the  county,  county  hospi- 
tal and  the  hospital  administrator.  Re- 
serve Life  Ins.  Co.  v.  Salter,  152  F.  Supp. 
868  (S.D.  Miss.  1957). 


ATTORNEY  GENERAL  OPINIONS 


Trustees  for  a  community  hospital 
owned  by  a  county  are  to  be  appointed  by 
the  board  of  supervisors,  with  each  board 
member  having  an  exclusive  right  to 
nominate  one  member  from  their  district 
or  the  community  at  large.  Williamson, 
Jan.  7,  1986,  A.G.  Op.  #86-0001. 

In  the  event  of  a  vacancy  on  the  board  of 
trustees  for  a  community  hospital  owned 
by  a  county,  each  supervisor  may  select  a 
nominee  from  his  or  her  own  district  or 
the  county  at  large,  the  board  may  vote  to 
approve  or  reject  that  nominee,  and  if 
rejected,  that  supervisor  may  name  a  dif- 
ferent nominee.  Peters,  July  18,  1997, 
A.G.  Op.  #97-0372. 

If  a  member  of  the  board  of  commission- 
ers of  a  county  hospital  moves  to  an  adja- 
cent county,  he  is  required  to  vacate  his 
position,  even  if  he  has  a  business  in  the 
city  which  he  continues  to  maintain. 
Dulin,  April  30,  1999,  A.G.  Op.  #99-0140. 

Each  supervisor  can  nominate  one 
trustee  from  his  district  or  from  the 
county  at  large,  but  they  should  make 
appointments  exceeding  five  from  the 
county  at  large.  Minga,  Oct.  19,  2001,  A.G. 
Op.  #01-0653. 

The  failure  of  one  district  to  have  a 
trustee  appointed  by  that  district  supervi- 
sor does  not  invalidate  the  appointment  of 
the  other  trustees  or  the  acts  of  the  board. 
Minga,  Oct.  19,  2001,  A.G.  Op.  #01-0653. 


If  the  vacancy  on  the  board  of  trustees 
for  a  county  hospital  is  an  at-large  ap- 
pointment, the  appointment  shall  be 
made  within  90  days  by  the  board  of 
supervisors  as  a  whole.  However,  if  the 
vacancy  is  not  an  at-large  appointment, 
the  appropriate  supervisor  shall  submit  a 
nomination  and  the  appointment  shall  be 
made  within  90  days  by  the  board  of 
supervisors.  Thompson,  Feb.  6,  2004,  A.G. 
Op.  04-0010. 

Members  of  boards  of  trustees  of  com- 
munity hospitals  may  not  participate  in 
hospitals'  life  and  health  insurance  pro- 
grams after  they  leave  their  positions  as 
trustees.  James,  Jan.  6,  2005,  A.G.  Op. 
05-0580. 

Trustees  of  a  community  hospital  are 
entitled  to  be  reimbursed  at  the  rate  of  20 
cents  per  mile  for  travel  expenses  in- 
curred while  performing  official  duties; 
however,  governing  authorities  of  the 
county  may  authorize  an  increase  in  the 
mileage  reimbursement  in  an  amount  not 
to  exceed  the  rate  authorized  for  state 
officers  and  employees  in  Section  25-3-41 
(1).  Hall,  July  29,  2005,  A.G.  Op.  05-0353. 

Members  of  boards  of  trustees  of  com- 
munity hospitals  may  not  participate  in 
hospitals'  life  and  health  insurance  pro- 
grams after  they  leave  their  positions  as 
trustees.  James,  Jan.  6,  2005,  A.G.  Op. 
05-0580. 


§§  41-13-31  and  41-13-33.  Repealed. 

Repealed  by  Laws,  1982,  ch.  395,  §  6,  eff  from  and  after  July  1,  1982. 


233 


§  41-13-35 


Public  Health 


§  41-13-31.  [Codes,  1942,  §  7129-56;  Laws,  1944,  ch.  277;  Laws,  1946,  ch. 
412,  §  4;  Laws,  1948,  ch.  435,  §  4;  Laws,  1956,  ch.  297,  §  3;  Laws,  1958,  ch. 
368,  §  3;  Laws,  1968,  ch.  442,  §  4;  Laws,  1978,  ch.  321,  §  1] 

§  41-13-33.  [Codes,  1942,  §  7129-56.5;  Laws,  1958,  ch.  363,  §  4;  Laws, 
1966,  chs.  460,  482;  Laws,  1968,  ch.  443,  §  1;  Laws,  1972,  ch.  510,  §  1;  Laws, 
1981,  ch.  436,  §  2] 

Editor's  Note  —  Former  §  41-13-31  established  boards  of  trustees  for  hospitals 
other  than  municipal  or  county  hospitals. 

Former  §  41-13-33  authorized  the  payment  of  compensation  to  board  members. 

§  41-13-35.  General  powers  and  duties  of  trustees;  bonds; 
prohibited  acts  or  behavior  of  trustees,  individual  trustee, 
or  agent  or  servant  of  trustee. 

(1)  The  board  of  trustees  of  any  community  hospital  shall  have  full 
authority  to  appoint  an  administrator,  who  shall  not  be  a  member  of  the  board 
of  trustees,  and  to  delegate  reasonable  authority  to  such  administrator  for  the 
operation  and  maintenance  of  such  hospital  and  all  property  and  facilities 
otherwise  appertaining  thereto. 

(2)  The  board  of  trustees  shall  have  full  authority  to  select  from  its 
members,  officers  and  committees  and,  by  resolution  or  through  the  board 
bylaws,  to  delegate  to  such  officers  and  committees  reasonable  authority  to 
carry  out  and  enforce  the  powers  and  duties  of  the  board  of  trustees  during  the 
interim  periods  between  regular  meetings  of  the  board  of  trustees;  provided, 
however,  that  any  such  action  taken  by  an  officer  or  committee  shall  be  subject 
to  review  by  the  board,  and  actions  may  be  withdrawn  or  nullified  at  the  next 
subsequent  meeting  of  the  board  of  trustees  if  the  action  is  in  excess  of 
delegated  authority. 

(3)  The  board  of  trustees  shall  be  responsible  for  governing  the  commu- 
nity hospital  under  its  control  and  shall  make  and  enforce  staff  and  hospital 
bylaws  and/or  rules  and  regulations  necessary  for  the  administration,  govern- 
ment, maintenance  and/or  expansion  of  such  hospitals.  The  board  of  trustees 
shall  keep  minutes  of  its  official  business  and  shall  comply  with  Section 
41-9-68. 

(4)  The  decisions  of  said  board  of  trustees  of  the  community  hospital  shall 
be  valid  and  binding  unless  expressly  prohibited  by  applicable  statutory  or 
constitutional  provisions. 

(5)  The  power  of  the  board  of  trustees  shall  specifically  include,  but  not  be 
limited  to,  the  following  authority: 

(a)  To  deposit  and  invest  funds  of  the  community  hospital  in  accordance 
with  Section  27-105-365; 

(b)  To  establish  such  equitable  wage  and  salary  programs  and  other 
employment  benefits  as  may  be  deemed  expedient  or  proper,  and  in  so  doing, 
to  expend  reasonable  funds  for  such  employee  salary  and  benefits.  Allowable 
employee  programs  shall  specifically  include  but  not  be  limited  to,  medical 
benefit,  life,  accidental  death  and  dismemberment,  disability,  retirement 
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and  other  employee  coverage  plans.  The  hospital  may  offer  and  fund  such 
programs  directly  or  by  contract  with  any  third  party  and  shall  be  autho- 
rized to  take  all  actions  necessary  to  implement,  administer  and  operate 
such  plans,  including  payroll  deductions  for  such  plans; 

(c)  To  authorize  employees  to  attend  and  to  pay  actual  expenses 
incurred  by  employees  while  engaged  in  hospital  business  or  in  attending 
recognized  educational  or  professional  meetings; 

(d)  To  enter  into  loan  or  scholarship  agreements  with  employees  or 
students  to  provide  educational  assistance  where  such  student  or  employee 
agrees  to  work  for  a  stipulated  period  of  time  for  the  hospital; 

(e)  To  devise  and  implement  employee  incentive  programs; 

(f)  To  recruit  and  financially  assist  physicians  and  other  health-care 
practitioners  in  establishing,  or  relocating  practices  within  the  service  area 
of  the  community  hospital  including,  without  limitation,  direct  and  indirect 
financial  assistance,  loan  agreements,  agreements  guaranteeing  minimum 
incomes  for  a  stipulated  period  from  opening  of  the  practice  and  providing 
free  office  space  or  reduced  rental  rates  for  office  space  where  such  recruit- 
ment would  directly  benefit  the  community  hospital  and/or  the  health  and 
welfare  of  the  citizens  of  the  service  area; 

(g)  To  contract  by  way  of  lease,  lease-purchase  or  otherwise,  with  any 
agency,  department  or  other  office  of  government  or  any  individual,  partner- 
ship, corporation,  owner,  other  board  of  trustees,  or  other  health-care  facility, 
for  the  providing  of  property,  equipment  or  services  by  or  to  the  community 
hospital  or  other  entity  or  regarding  any  facet  of  the  construction,  manage- 
ment, funding  or  operation  of  the  community  hospital  or  any  division  or 
department  thereof,  or  any  related  activity,  including,  without  limitation, 
shared  management  expertise  or  employee  insurance  and  retirement  pro- 
grams, and  to  terminate  said  contracts  when  deemed  in  the  best  interests  of 
the  community  hospital; 

(h)  To  file  suit  on  behalf  of  the  community  hospital  to  enforce  any  right 
or  claims  accruing  to  the  hospital  and  to  defend  and/or  settle  claims  against 
the  community  hospital  and/or  its  board  of  trustees; 

(i)  To  sell  or  otherwise  dispose  of  any  chattel  property  of  the  community 
hospital  by  any  method  deemed  appropriate  by  the  board  where  such 
disposition  is  consistent  with  the  hospital  purposes  or  where  such  property 
is  deemed  by  the  board  to  be  surplus  or  otherwise  unneeded; 

(j)  To  let  contracts  for  the  construction,  remodeling,  expansion  or 
acquisition,  by  lease  or  purchase,  of  hospital  or  health-care  facilities, 
including  real  property,  within  the  service  area  for  community  hospital 
purposes  where  such  may  be  done  with  operational  funds  without 
encumbrancing  the  general  funds  of  the  county  or  municipality,  provided 
that  any  contract  for  the  purchase  of  real  property  must  be  ratified  by  the 
owner; 

(k)  To  borrow  money  and  enter  other  financing  arrangements  for 
community  hospital  and  related  purposes  and  to  grant  security  interests  in 
hospital  equipment  and  other  hospital  assets  and  to  pledge  a  percentage  of 


235 


§  41-13-35 


Public  Health 


hospital  revenues  as  security  for  such  financings  where  needed;  provided 
that  the  owner  shall  specify  by  resolution  the  maximum  borrowing  authority 
and  maximum  percent  of  revenue  which  may  be  pledged  by  the  board  of 
trustees  during  any  given  fiscal  year; 

(Z)  To  expend  hospital  funds  for  public  relations  or  advertising  pro- 
grams; 

(m)  To  offer  the  following  inpatient  and  outpatient  services,  after 
complying  with  applicable  health  planning,  licensure  statutes  and  regula- 
tions, whether  or  not  heretofore  offered  by  such  hospital  or  other  similar 
hospitals  in  this  state  and  whether  or  not  heretofore  authorized  to  be  offered, 
long-term  care,  extended  care,  home  care,  after-hours  clinic  services,  ambu- 
latory surgical  clinic  services,  preventative  health-care  services  including 
wellness  services,  health  education,  rehabilitation  and  diagnostic  and  treat- 
ment services;  to  promote,  develop,  operate  and  maintain  a  center  providing 
care  or  residential  facilities  for  the  aged,  convalescent  or  handicapped;  and 
to  promote,  develop  and  institute  any  other  services  having  an  appropriate 
place  in  the  operation  of  a  hospital  offering  complete  community  health  care; 

(n)  To  promote,  develop,  acquire,  operate  and  maintain  on  a  nonprofit 
basis,  or  on  a  profit  basis  if  the  community  hospital's  share  of  profits  is  used 
solely  for  community  hospital  and  related  purposes  in  accordance  with  this 
chapter,  either  separately  or  jointly  with  one  or  more  other  hospitals  or 
health-related  organizations,  facilities  and  equipment  for  providing  goods, 
services  and  programs  for  hospitals,  other  health-care  providers,  and  other 
persons  or  entities  in  need  of  such  goods,  services  and  programs  and,  in 
doing  so,  to  provide  for  contracts  of  employment  or  contracts  for  services  and 
ownership  of  property  on  terms  that  will  protect  the  public  interest; 

(o)  To  establish  and  operate  medical  offices,  child  care  centers,  wellness 
or  fitness  centers  and  other  facilities  and  programs  which  the  board 
determines  are  appropriate  in  the  operation  of  a  community  hospital  for  the 
benefit  of  its  employees,  personnel  and/or  medical  staff  which  shall  be 
operated  as  an  integral  part  of  the  hospital  and  which  may,  in  the  direction 
of  the  board  of  trustees,  be  offered  to  the  general  public.  If  such  programs  are 
not  established  in  existing  facilities  or  constructed  on  real  estate  previously 
acquired  by  the  owners,  the  board  of  trustees  shall  also  have  authority  to 
acquire,  by  lease  or  purchase,  such  facilities  and  real  property  within  the 
service  area,  whether  or  not  adjacent  to  existing  facilities,  provided  that  any 
contract  for  the  purchase  of  real  property  shall  be  ratified  by  the  owner.  The 
trustees  shall  lease  any  such  medical  offices  to  members  of  the  medical  staff 
at  rates  deemed  appropriate  and  may,  in  its  discretion,  establish  rates  to  be 
paid  for  the  use  of  other  facilities  or  programs  by  its  employees  or  personnel 
or  members  of  the  public  whom  the  trustees  may  determine  may  properly 
use  such  other  facilities  or  programs; 

(p)  Provide,  at  its  discretion,  ambulance  service  and/or  to  contract  with 
any  third  party,  public  or  private,  for  the  providing  of  such  service; 

(q)  Establish  a  fair  and  equitable  system  for  the  billing  of  patients  for 
care  or  users  of  services  received  through  the  community  hospital,  which  in 


236 


Community  Hospitals 


§  41-13-35 


the  exercise  of  the  board  of  trustees'  prudent  fiscal  discretion,  may  allow  for 
rates  to  be  classified  according  to  the  potential  usage  by  an  identified  group 
or  groups  of  patients  of  the  community  hospital's  services  and  may  allow  for 
standard  discounts  where  the  discount  is  designed  to  reduce  the  operating 
costs  or  increase  the  revenues  of  the  community  hospital.  Such  billing 
system  may  also  allow  for  the  payment  of  charges  by  means  of  a  credit  card 
or  similar  device  and  allow  for  payment  of  administrative  fees  as  may  be 
regularly  imposed  by  a  banking  institution  or  other  credit  service  organiza- 
tion for  the  use  of  such  cards; 

(r)  To  establish  as  an  organizational  part  of  the  hospital  or  to  aid  in 
establishing  as  a  separate  entity  from  the  hospital,  hospital  auxiliaries 
designed  to  aid  the  hospital,  its  patients,  and/or  families  and  visitors  of 
patients,  and  when  the  auxiliary  is  established  as  a  separate  entity  from  the 
hospital,  the  board  of  trustees  may  cooperate  with  the  auxiliary  in  its 
operations  as  the  board  of  trustees  deems  appropriate;  and 

(s)  To  make  any  agreements  or  contracts  with  the  federal  government 
or  any  agency  thereof,  the  State  of  Mississippi  or  any  agency  thereof,  and 
any  county,  city,  town,  supervisors  district  or  election  district  within  this 
state,  jointly  or  separately,  for  the  maintenance  of  charity  facilities. 

(6)  No  board  of  trustees  of  any  community  hospital  may  accept  any  grant 
of  money  or  other  thing  of  value  from  any  not-for-profit  or  for-profit  organiza- 
tion established  for  the  purpose  of  supporting  health  care  in  the  area  served  by 
the  facility  unless  two-thirds  (%)  of  the  trustees  vote  to  accept  the  grant. 

(7)  No  board  of  trustees,  individual  trustee  or  any  other  person  who  is  an 
agent  or  servant  of  the  trustees  of  any  community  hospital  shall  have  any 
personal  financial  interest  in  any  not-for-profit  or  for-profit  organization 
which,  regardless  of  its  stated  purpose  of  incorporation,  provides  assistance  in 
the  form  of  grants  of  money  or  property  to  community  hospitals  or  provides 
services  to  community  hospitals  in  the  form  of  performance  of  functions 
normally  associated  with  the  operations  of  a  hospital. 

SOURCES:  Codes,  1942,  §  7129-56.5;  Laws,  1958,  ch.  363,  §  4;  Laws,  1966,  chs. 
460,  482;  Laws,  1968,  ch.  443,  §  1;  Laws,  1982,  ch.  395,  §  4;  Laws,  1985,  ch. 
511,  §  6;  Laws,  1993,  ch.  535,  §  2;  Laws,  1994,  ch.  407,  §  1;  Laws,  2004,  ch. 
414,  §  1,  eff  from  and  after  July  1,  2004. 

Editor's  Note  —  Laws  of  1985,  ch.  511,  §§  1,  10,  eff  from  and  after  July  1,  1985, 
provide  as  follows: 

"SECTION  1.  It  is  the  intent  and  purpose  of  this  act  to  clarify  and  expand  the  power 
of  boards  of  trustees  of  community  hospitals  so  as  to  allow  such  community  hospitals  to 
operate  efficiently,  to  offer  competitive  health  care  services,  to  respond  more  effectively 
to  new  developments  and  regulatory  changes  in  the  health  care  area  and  to  continue  to 
serve  and  promote  the  health  and  welfare  of  the  citizens  of  the  State  of  Mississippi.  This 
act  shall  be  liberally  construed  so  as  to  give  effect  to  such  intent  and  purpose. 

"SECTION  10.  This  act  shall  not  affect  any  rights,  duties  or  obligations  heretofore 
granted  or  imposed  by  local  and  private  legislation  heretofore  enacted  for  the  benefit  of 
any  owner  or  community  hospital,  and  the  provisions  of  this  act  shall  be  supplemental 
to  and  shall  not  restrict  or  repeal  any  general  or  special  authority,  powers,  rights  or 
privileges  with  respect  to  community  hospitals  heretofore  conferred  on  board  of 
trustees." 


237 


§  41-13-35 


Public  Health 


On  July  15,  1993,  the  United  States  Attorney  General  interposed  no  objection  under 
Section  5  of  the  Voting  Rights  Act  of  1965,  to  the  amendment  of  this  section  by  Laws  of 
1993,  ch.  535,  §  2. 

Cross  References  —  Exemption  of  certain  hospital  records  from  requirement  of 
public  access,  see  §  41-9-68. 

Authority  of  community  hospital  administrator  to  exercise  powers  which  have  been 
delegated  to  him  by  board  of  trustees,  see  §  41-13-36. 

Requisite  provisions  of  loan  agreements  between  community  hospital  and  physician, 
employee,  or  student,  see  §  41-13-38. 

Authority  of  boards  of  trustees  of  community  hospitals  to  contract  with  the  Missis- 
sippi Hospital  Equipment  and  Facilities  Authority  for  financing  or  refinancing  of 
hospital  equipment  or  facilities,  see  §  41-73-47. 

JUDICIAL  DECISIONS 


1.  In  general. 

2.  Liability. 

1.  In  generaL 

From  a  hospital  management  compa- 
ny's action  seeking  injunctive  relief  to 
prevent  the  County's  termination, 
through  its  board  of  supervisors,  of  an 
agreement  to  allow  the  company  to  man- 
age a  county  hospital,  the  hospital  agree- 
ment was  not  binding  upon  the  supervi- 
sors as  the  hospital  trustees  did  not  have 
authority  to  enter  the  agreement  under 
Miss.  Code  Ann.  §  41-3-35  without  the 
approval  of  the  board  of  supervisors. 
Greene  County  v.  Corporate  Mgmt.,  10  So. 
3d  424  (Miss.  2009). 

Given  the  context  of  the  relationship 
between  the  manager  and  the  nursing 
home,  there  was  no  genuine  issue  of  ma- 
terial fact  regarding  whether  the  manager 
was  an  "instrumentality"  of  the  nursing 
home;  as  an  instrumentality  of  a  commu- 
nity hospital,  the  manager  was  entitled  to 
the  protections,  limitations,  and  immuni- 
ties of  the  Mississippi  Tort  Claims  Act. 
Estate  of  Fedrick  v.  Quorum  Health  Res., 
Inc.,  —  So.  2d  — ,  2008  Miss.  App.  LEXIS 
672  (Miss.  Ct.  App.  Nov.  4,  2008),  opinion 
withdrawn  by,  substituted  opinion  at  45 
So.  3d  667,  2009  Miss.  App.  LEXIS  926 
(Miss.  Ct.  App.  2009),  reversed  by,  re- 
manded by  45  So.  3d  641,  2010  Miss. 
LEXIS  363  (Miss.  2010). 

Miss.  Code  Ann.  §  41-13-35(5)(n)  statu- 
torily empowered  community  hospital  to 
contract  with  private  physicians  in  gen- 
eral interest  of  serving  and  promoting  the 
health  and  welfare  of  the  citizens  of  Mis- 
sissippi, and  a  state  entity  did  not  lose  its 


status  under  the  Mississippi  Tort  Claims 
Act  by  merely  contracting  with  a  private 
entity;  however,  the  medical  center  did 
not  meet  the  statutory  definition  of  a 
community  hospital  as  it  was  not  gov- 
erned, operated  and  maintained  by  a 
board  of  trustees  as  required  by  Miss. 
Code  Ann.  §  41-13-10(c)  for  a  community 
hospital.  Bolivar  Leflore  Med.  Alliance, 
LLP  V.  Williams,  938  So.  2d  1222  (Miss. 
2006). 

Medical  center  was  an  instrumentality 
of  the  community  hospital  as  the  hospital 
had  nearly  total  interest  in  the  income 
and  losses  of  the  medical  center  and  ma- 
jority control  over  the  center's  Executive 
Committee  membership,  which  clearly 
qualified  the  hospital  as  an  intermediary 
or  agent  through  which  certain  functions 
of  the  hospital  were  accomplished;  there- 
fore, the  medical  center  was  an  instru- 
mentality of  the  hospital  and  as  an  instru- 
mentality, the  center  was  entitled  to  the 
protections,  limitations  and  immunities  of 
the  Mississippi  Tort  Claims  Act.  Bolivar 
Lefiore  Med.  Alliance,  LLP  v.  Williams, 
938  So.  2d  1222  (Miss.  2006). 

Because  Mississippi  law  permitted  hos- 
pital to  enter  into  exclusive  contract  with 
physician  for  access  to  hospital's  end  stage 
renal  disease  (ESRD)  units  for  out-patient 
kidney  dialysis,  such  contract  did  not  vio- 
late Mississippi's  antitrust  law.  Martin  v. 
Memorial  Hosp.,  130  F3d  1143  (5th  Cir. 
1997). 

Members  of  hospital  board  enjoyed 
qualified  immunity  with  respect  to  state 
law  tort  and  antitrust  claims  asserted  by 
nephrologist,  who  was  denied  access  to 
hospital's  end  stage  renal  disease  (ESRD) 
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units  for  out-patient  kidney  dialysis  upon 
severance  of  his  practice  from  that  of 
physician  with  whom  hospital  had  exclu- 
sive contract  for  provision  of  such  ser- 
vices; board  members  did  not  exceed  their 
authority,  as  state  law  permitted  them  to 
enter  into  exclusive  contract,  and  their 
entry  into  that  contract  and  subsequent 
reiteration  of  it  did  not  amount  to  inten- 
tional tortious  interference  with  contract, 
as  that  contract  pre-dated  nephrologist's 
association  with  physician  and  hospital. 
Martin  v.  Memorial  Hosp.,  130  R3d  1143 
(5th  Cir.  1997). 

Municipal  hospital  was  entitled  to  state 
action  immunity  from  federal  antitrust 
claim  arising  from  its  exclusive  contract 
with  medical  supervisor,  who  performed 
chronic  dialysis  in  its  facility  for  end  stage 
renal  disease,  as  (1)  it  was  subdivision  of 
municipal  corporation  under  §§  41-13-10 
et  seq.,  it  was  required  to  obtain  certifi- 
cate of  need  under  §  41-7-191(l)(a)  and 
(b),  and  it  had  right  under  §  41-13- 
35(5)(g)  to  contract  with  any  person  to 
provide  services,  and  (2)  purpose  of  its 
contract  to  supervise  special  unit  and  per- 
form critical  functions  was  to  obtain  phy- 
sician's dedicated  services  by  displacing 
unfettered  professional  medical  freedom, 
and  allegedly  anticompetitive  results 
were  thus  foreseeable.  Martin  v.  Memorial 
Hosp.,  86  F.3d  1391  (5th  Cir.  1996). 

Section  41-13-35  does  not  clearly  articu- 
late a  state  policy  to  displace  competition 
with  regulation  or  monopoly  public  ser- 
vice, nor  is  the  suppression  of  competition 
a  foreseeable  result  of  what  §  41-13-35 
authorizes,  and  thus  a  defendant  hospital 
was  not  entitled  to  state  action  immunity 
in  an  action  in  which  a  physician  alleged 
that  the  hospital  violated  state  and  fed- 
eral antitrust  law  by  maintaining  an  ex- 
clusive contract  with  another  physician 
and  denying  his  request  to  admit  a  pa- 
tient. Martin  v.  Memorial  Hosp.,  881  F. 
Supp.  1087  (S.D.  Miss.  1995),  rev'd  on 
other  grounds,  86  F.3d  1391  (5th  Cir. 
1996). 


Even  if  a  hospital  had  traditionally  used 
funds  from  its  "excess  revenues"  account 
to  settle  claims  and  pay  judgments  pursu- 
ant to  the  authority  granted  by  §  41-13- 
35(5)(h),  such  expenditures  would  not  con- 
stitute a  waiver  of  immunity  with  regard 
to  future  "excess  revenues."  Womble  ex 
rel.  Havard  v.  Singing  River  Hosp.,  618 
So.  2d  1252  (Miss.  1993). 

Community  hospital  employees  who 
were  terminated  prior  to  effective  date  of 
1988  amendment  of  Miss.  Code  Anno. 
§  41-13-35  acquired  no  property  interest 
in  their  continued  employment  by  virtue 
of  enactment  of  that  law.  Johnson  v. 
Southwest  Miss.  Regional  Medical  Ctr., 
878  F.2d  856  (5th  Cir.  1989). 

Miss.  Code  §  41-13-35,  together  with 
overall  statutory  package,  was  intended 
to  allow  community  hospitals  to  offer  com- 
petitive health  care  services  and  does  not 
authorize  exclusion  of  competing  provider, 
and  thus  does  not  support  hospital's  claim 
of  clearly  articulated  state  policy  suffi- 
cient to  provide  hospital  with  immunity 
from  anti-trust  liability  in  action  by  inde- 
pendent, certified  registered  nurse  anes- 
thetist, who  had  sued  hospital  for  dam- 
ages arising  from  hospital's  alleged 
interference  with  plaintiff's  right  to  work 
at  hospital.  Wicker  v.  Union  County  Gen. 
Hosp.,  673  F.  Supp.  177  (N.D.  Miss.  1987). 

2.  Liability. 

In  a  case  in  which  a  behavioral  health 
limited  liability  company  (LLC)  con- 
tracted with  a  community  hospital  to  op- 
erate and  manage  a  behavioral  unit,  and 
the  LLC  had  not  requested  a  guarantee 
from  the  hospital  board  of  trustees  (trust- 
ees) or  the  county  board  of  supervisors 
(supervisors),  the  simple  fact  that  the  hos- 
pital was  under  the  direction  and  control 
of  the  trustees  and  the  supervisors  did  not 
equate  to  a  responsibility  on  their  part  to 
assume  the  contractual  obligations  of  the 
hospital.  Sunstone  Behavioral  Health, 
LLC  V.  Covington  County  Hosp.,  —  F. 
Supp.  2d  — ,  2008  U.S.  Dist.  LEXIS  77381 
(S.D.  Miss.  Aug.  19,  2008). 


ATTORNEY  GENERAL  OPINIONS 

Governing  boards  of  public  hospitals  tract  with  a  private  insurance  company 
may,  in  their  discretion,  enter  into  a  con-     for  a  retirement  plan  for  their  employees 
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under  authority  of  this  section  (Code 
1942,  §  7129-56.5).  Ops.  A.G.,  1963-1965, 
p  108. 

The  board  of  trustees  of  a  community 
hospital  does  not  have  the  authority  to 
make  a  loan  to  the  a  county  board  of 
supervisors  if  such  a  loan  would  not  assist 
in  the  operation  of  the  hospital.  Brown, 
Nov.  27,  1991,  A.G.  Op.  #91-0874. 

The  board  of  trustees  of  a  community 
hospital  does  not  have  the  authority  to 
terminate  a  lease  contract  without  an 
event  of  default  on  the  part  of  the  physi- 
cian/tenant, and  termination  of  such  a 
lease  arrangement  is  controlled  by  the 
terms  and  conditions  of  the  original  con- 
tract, assuming  it  is  a  valid  and  lawful 
lease.  Nichols,  June  19,  1992,  A.G.  Op. 
#92-0412. 

Board  of  trustees  of  county  hospital  can 
legally  purchase  building  from  local  phy- 
sician and  contract  with  physician  as  full- 
time  employee  of  hospital;  however,  there 
is  apparently  no  authority  empowering 
boards  of  trustees  of  community  hospitals 
to  purchase  "good  will"  through  purchase 
of  existing  medical  practice.  Hurt,  August 
3,  1992,  A.G.  Op.  #92-0385. 

Community  hospital  may,  through  con- 
tract, provide  organizational  capital  and 
assistance  to  Mississippi  limited  partner- 
ship for  purposes  of  establishing  outpa- 
tient care  facilities,  including  construc- 
tion, acquisition,  operation  and 
maintenance  of  facilities;  likewise,  hospi- 
tal may  lease  property  to  partnership  to 
be  used  as  site  for  outpatient  facility, 
contract  for  sale  of  outpatient  services  to 
partnership  based  on  fair  market  value, 
and  provide  by  contract  that  operating 
costs  of  outpatient  facility  incurred  by 
hospital  and  partnership  with  which  hos- 
pital has  contracted  to  operate  outpatient 
facility  are  to  be  reimbursed  out  of  opera- 
tional revenue  of  facility.  Cowart,  August 
5,  1992,  A.G.  Op.  #92-0098. 

Board  of  Trustees  of  county  hospital  has 
authority  to  purchase  land,  buildings, 
medical  and  laboratory  equipment,  ac- 
counts receivable  and  other  tangible  items 
to  be  utilized  in  a  medical  practice  but  has 
no  such  authority  to  purchase  intangibles 
such  as  good  will,  patient  referrals,  etc. 
Hurt,  Sept.  18,  1992,  A.G.  Op.  #92-0660. 

Where  there  is  no  existing  board  for 
community  hospital,  supervisor's  districts 


that  own  hospital  may  not,  under  Miss. 
Const.  Sec.  183,  execute  guaranty  as  re- 
quired by  loan  agreement  to  fund  reopen- 
ing of  hospital.  Lee,  Dec.  9,  1992,  A.G.  Op. 
#92-0941. 

City  and  county  may  pledge  ad  valorem 
taxes  that  have  not  actually  been  levied  or 
collected  as  security  for  loan  to  commu- 
nity hospital,  for  purpose  of  operation  and 
maintenance,  including  expenditures  for 
recruitment  of  physicians  as  provided  for 
in  Miss.  Code  Section  41-13-35(5)(f). 
Chamberlin,  Feb.  25,  1993,  A.G.  Op.  #93- 
0050. 

Miss.  Code  Section  41-13-35(5)(g)  pro- 
vides that  trustees  of  hospital  system, 
consisting  of  two  general  acute  care  com- 
munity hospitals  owned  by  county,  can 
contract  with  nonprofit  corporation. 
Cowart,  Mar.  10,  1993,  A.G.  Op.  #92-1010. 

Miss.  Code  Section  41-13-35  gives  board 
of  trustees  of  community  hospital  broad 
authority  in  governing  affairs  of  hospital, 
and  this  authority  includes  retaining 
counsel;  whether  board  needs  advice  of 
counsel  at  every  meeting  or  at  particular 
meeting  is  matter  within  discretion  of 
board.  Holhmon,  May  12,  1993,  A.G.  Op. 
#93-0274. 

Miss.  Code  Section  41-13-35(5)  autho- 
rizes board  of  trustees  to  establish  equi- 
table wage  and  salary  programs  and  em- 
ployment benefits;  therefore,  board,  in  its 
discretion,  may  reduce  salary  of  adminis- 
trator or  any  other  employee  regardless  of 
whether  work  load  has  been  reduced. 
Hollimon,  May  12,  1993,  A.G.  Op.  #93- 
0274. 

Miss.  Code  Section  41-13-35(1)  autho- 
rizes board  of  trustees  of  community  hos- 
pital to  appoint  administrator  and  to  del- 
egate reasonable  authority  to 
administrator  for  operation  and  mainte- 
nance of  hospital;  whether  board  should 
approve  purchase  of  equipment  or 
whether  board  should  delegate  some  of 
this  responsibility  to  administrator  is 
matter  for  board  to  decide  in  exercise  of 
sound  discretion.  Hollimon,  May  12,  1993, 
A.G.  Op.  #93-0274. 

Miss.  Code  Section  41-13-35(3)  gives 
hospital  board  broad  authority  and  re- 
sponsibility for  governing  community  hos- 
pital. Hollimon,  May  12,  1993,  A.G.  Op. 
#93-0274. 
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Hospital  board  of  trustees  has  authority 
to  remove  any  employee  of  community 
hospital  pursuant  to  Miss.  Code  Section 
41-13-35.  Hollimon,  May  12,  1993,  A.G. 
Op.  #93-0274. 

Section  41-13-29(5)  provides  for  com- 
pensation of  trustees  in  form  of  per  diem 
payments  in  amount  established  in  Sec- 
tion 25-3-69  and  no  other  compensation  is 
provided;  trustees  for  community  hospital 
are  not  employees  within  meaning  of  Sec- 
tion 41-13-35(5)(b)  for  purposes  of  hospi- 
tal's self-funded  medical  plan.  Genin,  Jan. 
25,  1994,  A.G.  Op.  #93-0852. 

Section  41-13-35(5)(n)  authorizes  the 
Board  of  Trustees  of  a  community  hospital 
to  enter  into  contracts  with  an  insurance 
reciprocal  established  pursuant  to  and  op- 
erated in  accordance  with  Section  41- 
13-10  et  seq.  Evans,  August  25,  1995,  A.G. 
Op.  #95-0542. 

Based  upon  Section  41-13-35(o),  ap- 
proval of  the  owner  is  required  only  if  such 
acquisition  includes  the  purchase  of  real 
property.  Otherwise,  the  ratification  of  the 
owner  is  not  legally  required.  Ross,  May 
24,  1996,  A.G.  Op.  #96-0333. 

A  community  hospital  board  of  trustees 
would  have  authority  to  cause  to  be  incor- 
porated a  nonprofit  foundation  to  solicit 
contributions  and  raise  funds  to  support 
the  hospital  and  its  activities,  but  would 
be  subject  to  the  prohibitions  against  hav- 
ing any  financial  interest  in  the  founda- 
tion; since  such  boards  are  entities  and 
persons  authorized  to  act  as  incorporators 
of  Mississippi  nonprofit  corporations,  a 
board  would  be  authorized  to  act  as  an 
incorporator  of  a  nonprofit  foundation 
which  would  solicit  contributions  to  sup- 
port hospital  activities.  O'Donnell,  March 
27,  1998,  A.G.  Op.  #98-0169. 

Paragraph  (f)  of  subsection  (5)  autho- 
rizes hospital  trustees,  in  their  discretion, 
to  offer  financial  and  other  incentives  to 
recruit  and  retain  the  services  of  physi- 
cians in  the  hospital  service  area  upon  the 
proper  findings  of  the  facts  necessary  for 
the  granting  of  such  assistance  set  forth  in 
the  statute.  Wilhams,  August  28,  1998, 
A.G.  Op.  #98-0482. 

A  community  hospital  is  authorized  to 
purchase  all  tangible  assets  of  a  physical 
therapy  and  rehabilitation  practice  for  no 
more  than  fair  market  value,  without  re- 


gard to  §  31-7-13  and  the  general  bid 
procedures  set  out  therein;  however,  if 
real  property  is  to  be  purchased  as  a  part 
of  this  transaction,  such  purchase  must  be 
ratified  by  the  governing  authorities  con- 
stituting the  owner  or  owners  of  the  hos- 
pital; further,  no  consideration  may  be 
paid  for  intangible  assets  of  the  practice. 
Williams,  May  14,  1999,  A.G.  Op.  #99- 
0215. 

A  community  hospital  may  hire  full- 
time  medical  transcriptionists  who  will 
complete  the  majority  of  their  responsi- 
bilities while  working  at  home  and  may 
also  install  and  maintain  the  transcrip- 
tion equipment  required  by  each  such 
medical  transcriptionist  working  from 
home.  Bradley,  July  30,  1999,  A.G.  Op. 
#99-0331. 

A  board  of  trustees  of  a  community 
hospital  may  acquire  a  building  and  re- 
lated equipment  from  a  physician,  with 
the  permission  of  the  owner  of  the  commu- 
nity hospital,  and  lease  the  building  back 
to  the  physician,  and  so  long  as  the  center 
is  not  a  separate  identifiable  legal  entity,  a 
certificate  of  need  therefor  is  not  required. 
Hagwood,  Jan.  28,  2000,  A.G.  Op.  #2000- 
0017. 

A  board  of  trustees  of  a  community 
hospital  may  construct  and  equip  a  facil- 
ity suitable  for  a  single  service  ambula- 
tory surgery  facility  and  may  thereafter 
lease  such  building  and  equipment  to  a 
physician.  Hagwood,  Jan.  28,  2000,  A.G. 
Op.  #2000-0017. 

If  a  lease  of  a  building  and/or  equipment 
is  for  the  purpose  of  recruiting  and  finan- 
cially assisting  physicians  and  other 
health  care  practitioners  in  establishing 
or  relocating  practices  within  the  service 
area  of  the  community  hospital,  subsec- 
tion (5)(f)  permits  boards  of  trustees  of 
community  hospitals  to  provide  financial 
incentives,  including  reduced  rentals; 
however,  if  such  a  lease  is  not  for  such 
purpose,  the  board  of  trustees  must  obtain 
rent  at  the  fair  market  value.  Hagwood, 
Jan.  28,  2000,  A.G.  Op.  #2000-0017. 

The  board  of  trustees  of  a  community 
hospital  could  act  as  the  sole  member  of  a 
Mississippi  nonprofit  corporation  formed 
for  the  purposes  of  acquiring  and  holding 
real  property  adjacent  to  the  hospital  that 
would  be  leased  to  a  Mississippi  limited 
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liability  company,  which  would  construct 
a  medical  office  building  on  the  property. 
Galloway,  Feb.  11,  2000,  A.G.  Op.  #2000- 
0036. 

Certificates  of  need,  licenses  and  per- 
mits, which  empower  community  hospi- 
tals to  exist  and  provide  medical  services, 
are  necessarily  owned  by  the  owners  of 
the  community  hospital,  but  are  managed 
and  operated  by  its  board  of  trustees; 
applications  for  new  certificates  of  need  by 
an  existing  community  hospital  are  effec- 
tively in  the  name  of  the  owner  but  must 
be  made  by  its  board  of  trustees.  Brous- 
sard,  March  29,  2000,  A.G.  Op.  #2000- 
0156. 

Pursuant  to  subsection  (5)(n)  and  by 
compl5dng  with  it  in  situations  it  contem- 
plates, the  board  of  trustees  of  a  commu- 
nity hospital  has  the  authority  to  enter 
into  a  limited  liability  company  without 
the  written  approval  of  the  board  of  super- 
visors so  long  as  no  capital  contribution  is 
made  to  the  company.  Broussard,  March 
29,  2000,  A.G.  Op.  #2000-0156. 

A  community  hospital  may  pay  the  cost 
of  continuing  education  required  by  state 
law  and  associated  expenses  for  the  con- 
tinuing education  of  paramedics  who  have 
agreed  to  work  for  the  hospital  for  a  stipu- 
lated period  of  time.  Pogue,  Nov.  3,  2000, 
A.G.  Op.  #2000-0646. 

The  proviso  clause  of  subsection  (5)(k) 
applies  to  new  debt  and  new  pledges  in 
any  given  year,  and  does  not  require  or 
contemplate  a  reauthorization  of  debt  in- 
curred or  pledges  made  in  prior  years. 
Williams,  Oct.  12,  2001,  A.G.  Op.  #01- 
0646. 

The  board  of  trustees  of  a  community 
hospital  has  authority  to  contract  with  the 
hospital  administrator  for  the  furnishing 
of  a  car,  provided  that  the  car  part  of  the 
compensation  package  and  is  included  in 
the  administrator's  contract  as  part  of  the 
compensation  package  and  is  not  addi- 
tional compensation  for  services  already 
rendered.  McWilhams,  Feb.  22,  2002,  A.G. 
Op.  #02-0059. 

A  community  hospital  may  not  exceed 
the  bounds  of  its  service  area  and,  there- 
fore, a  county,  as  the  owner  of  a  commu- 
nity hospital,  does  not  have  authority  to 
effect  the  transfer,  under  the  guise  of  a 
lease,  of  a  community  hospital's  assets. 


including  licenses  and  licensed  beds,  to  a 
for-profit  corporation  which  will  then  use 
those  licenses  and  licensed  beds  to  open 
an  existing,  non-licensed  hospital  facility 
owned  by  it  in  another  county  not  shown 
to  be  in  its  service  area.  Moody,  May  24, 
2002,  A.G.  Op.  #02-0273. 

Pursuant  to  Section  41-13-35(5)(g),  the 
board  of  trustees  of  a  community  hospital 
may  enter  into  a  lease  agreement  with  an 
long  term  acute  care  (LTAC)  hospital  and, 
further,  the  board  may  enter  into  a  con- 
tract with  the  LTAC  hospital  for  provision 
of  designated  ancillary  services.  Cockrell, 
Mar.  7,  2003,  A.G.  Op.  03-0097. 

Under  Section  41-13-35(5)(f)  the  board 
of  trustees,  in  its  discretion,  may  offer 
financial  assistance  to  a  hospital  staffed 
physician  already  established  in  the  ser- 
vice area  for  the  purpose  of  defraying  the 
cost  of  the  physician's  professional  mal- 
practice insurance  premiums,  upon 
proper  findings  of  facts  necessary  for  the 
granting  of  such  assistance  set  forth  in  the 
statute.  O'Donnell,  Apr.  18,  2003,  A.G.  Op. 

03-  0173. 

It  is  clearly  within  the  authority  of  the 
board  of  trustees  of  the  Delta  Regional 
Medical  Center  to  establish  an  employee 
benefit  and  incentive  program  which  be- 
comes part  of  the  employment  contract. 
Siler,  July  18,  2003,  A.G.  Op.  03-0338. 

The  board  of  trustees  of  a  community 
hospital  may  adopt  a  disciplinary  pro- 
gram for  employees  based  on  established 
parking  policies.  In  turn,  the  hospital  ad- 
ministrator has  the  power  to  enforce  com- 
pliance with  and  obedience  to  that  pro- 
gram. Dees,  Oct.  24,  2003,  A.G.  Op.  03- 
0515. 

A  community  hospital  has  the  authority 
to  include  a  default  provision  in  a  contract 
for  billing  of  patient  services  unless  that 
provision  is  "expressly  prohibited  by  ap- 
plicable statutory  or  constitutional  provi- 
sions." Russell,  Feb.  6,  2004,  A.G.  Op. 

04-  0001. 

Whether  a  community  hospital  may 
properly  consider  accounts  with  payment 
arrangements  "current"  and  "not  in  de- 
fault" as  long  as  the  patient  complies  with 
the  agreed  payment  schedule  is  a  factual 
determination  which  is  left  to  the  discre- 
tion of  the  board  of  trustees.  Russell,  Feb. 
6,  2004,  A.G.  Op.  04-0001. 
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The  board  of  trustees  of  a  community 
hospital  is  empowered  to  enter  into  a 
contract  with  several  physicians  whereby 
a  specialized  healthcare  facility  will  be 
jointly  operated,  and  the  contract  may 
include  provisions  whereby  the  hospital 
will  provide  hospital  space,  certain  equip- 
ment and  services.  Opinion  duplicated  in 
Brown,  Apr.  2,  2004,  A.G.  Op.04-0131. 
Sneed,  Apr.  9,  2004,  A.G.  Op.  04-0139. 

Subdivision  (5)(b)  of  this  section  pro- 
vides the  Hospital  System  the  ability  to 
adopt  and  administer  an  ineligible  457(f) 
plan.  This  opinion  does  not  contradict 
earlier  opinions  nor  supersede  them  in 
that  they  relate  to  the  eligible  457(b)  plan 
as  provided  for  in  §§  25-14-1  et  seq.  Wil- 
hams.  May  14,  2004,  A.G.  Op.  03-0660. 

The  board  of  trustees  of  a  community 
hospital  is  empowered  to  enter  into  a 
contract  with  a  private  for-profit  corpora- 
tion for  the  purpose  of  jointly  developing 
and  operating  an  assisted  living  facility  at 
the  hospital  premises.  O'Donnell,  May  14, 
2004,  A.G.  Op.  04-0175. 


Boards  of  trustees  of  community  hospi- 
tals have  broad  powers  under  this  section, 
including  the  power  to  provide  ambulance 
service  or  to  contract  with  any  third  party, 
public  or  private,  to  provide  such  service. 
As  such,  the  board  of  trustees  of  a  commu- 
nity hospital  would  not  be  required  to  use 
an  ambulance  service  that  has  been  des- 
ignated by  the  county  board  of  supervi- 
sors. Malone,  July  16,  2004,  A.G.  Op. 
04-0295. 

A  participating  community  hospital 
would  not  be  authorized  to  make  match- 
ing employer  contributions  in  the  deferred 
compensation  program  authorized  under 
Sections  25-14-1  et  seq.  Robertson,  June 
26,  2006,  A.G.  Op.  06-0241. 

While  the  board  of  trustees  of  a  commu- 
nity hospital  is  not  liable  for  payment  of 
the  taxes  on  the  leasehold  interest  of  a 
clinic  used  and  occupied  by  the  private 
physicians  and  may  not  pay  the  taxes  for 
the  physicians,  the  board  may  provide 
funds  to  the  physicians  as  an  incentive. 
Webb,  Dec.  22,  2006,  A.G.  Op.  06-0629. 


RESEARCH  REFERENCES 

ALR.  Medical  malpractice:  hospital's  li-  Am  Jur.  9A  Am.  Jur.  Legal  Forms  2d, 

ability  for  injury  allegedly  caused  by  fail-  Hospitals  and  Asylums  §  136:54  (agree- 

ure  to  have  properly  qualified  staff.  62  ment  between  hospital  and  management 

A.L.R.4th  692.  services  corporation). 

§  41-13-36.    Employment  of  administrator;  administrator's 
powers  and  duties. 

(1)  A  board  of  trustees  may  enter  into  a  contract  of  employment  v^ith  an 
administrator,  the  duration  of  which  shall  not  exceed  five  (5)  years,  but  which 
may  periodically  be  renewed  for  additional  years,  provided  that  the  duration  of 
any  such  renewal  contract  shall  not  exceed  five  (5)  years. 

(2)  The  administrator  shall  be  the  chief  executive  officer  of  the  community 
hospital.  Subject  to  any  conflicting  bylaws,  resolutions,  rules  or  regulations 
adopted  by  the  board  of  trustees,  the  administrator's  duties  and  powers  shall 
include,  but  not  be  limited  to,  the  following: 

(a)  To  employ  and  discharge  employees,  as  needed  for  the  efficient 
performance  of  the  business  of  the  community  hospital  and  prescribe  their 
duties; 

(b)  To  supervise  and  control  the  records,  accounts,  buildings  and 
property  of  the  community  hospital  and  all  internal  affairs,  and  maintain 
discipline  therein,  and  enforce  compliance  with,  and  obedience  to,  all  rules, 
bylaws  and  regulations  adopted  by  the  board  of  trustees  for  the  government, 
discipline  and  management  of  said  hospital,  and  its  employees  and  staff. 
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(c)  To  attend  meetings  of  the  board  of  trustees  and  to  keep  the  trustees 
advised  of  hospital  business. 

(d)  To  exercise  any  of  the  powers  of  the  board  of  trustees  as  described  in 
Section  41-13-35,  Mississippi  Code  of  1972,  which  have  been  delegated,  by 
resolution  or  through  the  board  bylaws,  to  the  administrator. 

SOURCES:  Laws,  1985,  ch.  511,  §  7,  eff  from  and  after  July  1,  1985. 

Editor's  Note  —  Laws  of  1985,  ch.  511,  §§  1,  10,  eff  from  and  after  July  1,  1985, 
provide  as  follows: 

"SECTION  1.  It  is  the  intent  and  purpose  of  this  act  to  clarify  and  expand  the  power 
of  boards  of  trustees  of  community  hospitals  so  as  to  allow  such  community  hospitals  to 
operate  efficiently,  to  offer  competitive  health  care  services,  to  respond  more  effectively 
to  new  developments  and  regulatory  changes  in  the  health  care  area  and  to  continue  to 
serve  and  promote  the  health  and  welfare  of  the  citizens  of  the  State  of  Mississippi.  This 
act  shall  be  liberally  construed  so  as  to  give  effect  to  such  intent  and  purpose. 

"SECTION  10.  This  act  shall  not  affect  any  rights,  duties  or  obligations  heretofore 
granted  or  imposed  by  local  and  private  legislation  heretofore  enacted  for  the  benefit  of 
any  owner  or  community  hospital,  and  the  provisions  of  this  act  shall  be  supplemental 
to  and  shall  not  restrict  or  repeal  any  general  or  special  authority,  powers,  rights  or 
privileges  with  respect  to  community  hospitals  heretofore  conferred  on  board  of 
trustees." 


JUDICIAL  DECISIONS 


1.  In  general. 

This  section  does  not  create  a  property 
right  in  emplojnnent.  Levens  v.  Campbell, 
733  So.  2d  753  (Miss.  1999). 


ATTORNEY  GENERAL  OPINIONS 


The  board  of  trustees  of  a  community  ministrator  has  the  power  to  enforce  com- 
hospital  may  adopt  a  disciplinary  pro-  pliance  with  and  obedience  to  that  pro- 
gram for  employees  based  on  established  gram.  Dees,  Oct.  24,  2003,  A.G.  Op.  03- 
parking  policies.  In  turn,  the  hospital  ad-  0515. 


RESEARCH  REFERENCES 


ALR.  Medical  malpractice:  hospital's  li- 
ability for  injury  allegedly  caused  by  fail- 
ure to  have  properly  qualified  staff  62 
A.L.R.4th  692. 

Wrongful  discharge  based  on  public 
policy  derived  from  professional  ethics 
codes.  52  A.L.R.5th  405. 


Negligent  discharge  of  employee.  53 
A.L.R.5th  219. 

Am  Jur.  9 A  Am.  Jur.  Legal  Forms  2d, 
Hospitals  and  Asylums  §  136:54  (agree- 
ment between  hospital  and  management 
services  corporation). 


§  41-13-37.  Repealed. 

Repealed  by  Laws,  1982,  ch.  395,  §  6,  eff  from  and  after  July  1,  1982. 
[1942,  §  7129-56.5;  Laws,  1958,  ch.  363,  §  4;  Laws,  1966,  chs.  460,  482; 
Laws,  1968,  ch.  443,  §  1] 
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Editor's  Note  —  Former  §  41-13-37  authorized  trustees  to  obtain  liability  insur- 
ance. 

§  41-13-38.    Provisions  of  certain  loans  by  hospital;  financial 
assistance  to  nonprofit  groups. 

(1)  Any  loan  agreement  entered  into  between  a  community  hospital  and  a 
physician,  employee  or  student  pursuant  to  Section  41-13-35,  Mississippi  Code 
of  1972,  shall  contain  a  provision  for  repayment  to  the  hospital  no  later  than 
ten  (10)  years  after  the  final  date  upon  which  any  such  payments  are  made, 
with  or  without  interest.  In  the  event  of  a  default  in  repayment  of  a  loan 
obligation,  the  community  hospital  shall  be  entitled  to  reasonable  attorney's 
fees  expended  to  collect  the  obligation  and  to  all  other  rights  and  remedies  of 
a  general  creditor.  No  loan  agreement  with  a  physician  shall  impose  any 
condition  of  admitting  a  certain  number  or  quota  of  the  physician's  patients  to 
the  community  hospital. 

(2)  The  board  of  trustees  may  provide  financial  assistance  or  provide 
grants  to  nonprofit  health-care  provider  groups  and  other  recognized  nonprofit 
entities  and  charities  where  it  is  determined  by  the  board  that  such  action  will 
benefit  the  health  or  welfare  of  the  citizens  of  the  service  area. 

SOURCES:  Laws,  1985,  ch.  511,  §  8,  eff  from  and  after  July  1,  1985. 

Editor's  Note  —  Laws  of  1985,  ch.  511,  §§  1,  10,  eff  from  and  after  July  1,  1985, 
provide  as  follows: 

"SECTION  1.  It  is  the  intent  and  purpose  of  this  act  to  clarify  and  expand  the  power 
of  boards  of  trustees  of  community  hospitals  so  as  to  allow  such  community  hospitals  to 
operate  efficiently,  to  offer  competitive  health  care  services,  to  respond  more  effectively 
to  new  developments  and  regulatory  changes  in  the  health  care  area  and  to  continue  to 
serve  and  promote  the  health  and  welfare  of  the  citizens  of  the  State  of  Mississippi.  This 
act  shall  be  liberally  construed  so  as  to  give  effect  to  such  intent  and  purpose. 

"SECTION  10.  This  act  shall  not  affect  any  rights,  duties  or  obligations  heretofore 
granted  or  imposed  by  local  and  private  legislation  heretofore  enacted  for  the  benefit  of 
any  owner  or  community  hospital,  and  the  provisions  of  this  act  shall  be  supplemental 
to  and  shall  not  restrict  or  repeal  any  general  or  special  authority,  powers,  rights  or 
privileges  with  respect  to  community  hospitals  heretofore  conferred  on  board  of 
trustees." 

ATTORNEY  GENERAL  OPINIONS 


Miss.  Code  Section  41-13-38(2),  which 
authorizes  community  hospitals  to  pro- 
vide financial  assistance  and  grants  to 
nonprofit  groups,  permits  board  of  trust- 
ees of  hospital  to  provide  financial  assis- 
tance and  grants  to  nonprofit  health  care 
provider  groups  from  time  to  time,  pro- 
vided that  board  makes  determination  at 
time  of  each  grant  that  such  arrangement 
will  benefit  health  or  welfare  of  citizens  of 
service  area  of  hospital;  however,  no  bind- 
ing agreement  which  commits  hospital  to 


program  of  future  grants  or  assistance 
may  be  entered  into,  for  reason  that  these 
findings  must  be  found  to  exist  at  time  of 
each  instance  of  financial  assistance;  also, 
absent  specific  statutory  authority,  no 
agreement  of  any  kind  can  be  made  which 
purports  to  bind  hospital  beyond  term  of 
office  of  majority  of  members  of  board 
which  enters  into  such  agreement. 
Cowart,  Jan.  20,  1993,  A.G.  Op.  #93-0844. 

Miss.  Code  Section  41-13-38  authorizes 
community  hospital  boards  of  trustees  to 
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provide  financial  assistance  to  nonprofit 
health  care  provider  groups  and  other 
recognized  nonprofit  entities  "where  it  is 
determined  by  the  board  that  such  action 
will  benefit  the  health  or  welfare  of  the 
citizens  of  the  service  area";  this  includes 
financial  assistance  in  form  of  in-kind 
support  and  services.  Cowart,  Mar.  10, 
1993,  A.G.  Op.  #92-1010. 

The  board  of  trustees  of  a  public  hospi- 
tal may  provide  grants  and  financial  as- 
sistance to  a  county  health  department  for 
the  purpose  of  funding  health  services 
provided  by  such  department  to  the  hos- 
pital so  long  as  the  hospital  board  makes 
the  requisite  determination  that  the  pro- 
posed assistance  "will  benefit  the  health 
or  welfare  of  the  citizens  of  the  service 
area"  and  includes  such  determination  in 
the  minutes  of  the  board  each  time  a  grant 
or  contribution  of  financial  assistance  is 
proposed.  Oliver,  Aug.  15,  1997,  A.G.  Op. 
#97-0490. 

The  board  of  trustees  of  a  hospital  may 
provide  financial  assistance  in  the  form  of 
grants  of  cash  and/or  in-kind  support  and 
services  to  a  nonprofit  health  care  pro- 
vider where  it  is  determined  by  the  board 
that  such  action  will  benefit  the  health  or 
welfare  of  the  citizens  of  the  service  area. 
Oliver,  Dec.  19,  1997,  A.G.  Op.  #97-0782. 

If  a  hospital  board  of  trustees  deter- 
mines that  such  action  will  benefit  the 


health  or  welfare  of  the  citizens  of  the 
service  area,  then  it  may  provide  financial 
assistance  to  a  nonprofit  health  care  pro- 
vider in  the  form  of  cash,  loans,  and/or 
in-kind  support  services.  Williamson,  May 
22,  1998,  A.G.  Op.  #98-0269. 

While  the  board  of  trustees  of  a  commu- 
nity hospital  is  not  liable  for  payment  of 
the  taxes  on  the  leasehold  interest  of  a 
clinic  used  and  occupied  by  the  private 
physicians  and  may  not  pay  the  taxes  for 
the  physicians,  the  board  may  provide 
funds  to  the  physicians  as  an  incentive. 
Webb,  Dec.  22,  2006,  A.G.  Op.  06-0629. 

In  the  process  of  "winding  down"  its 
operations,  the  Board  of  Trustees  of  the 
Beat  4  Community  Hospital,  owned  by 
Newton  county,  is  authorized  under  Miss. 
Code  Ann.  §  41-13-38(2)  to  disburse  its 
remaining  funds  to  Newton  Hospital,  Inc., 
a  privately-owned  non-profit  hospital  cor- 
poration which  is  building  the  new  New- 
ton County  Hospital,  upon  a  finding  made 
by  the  Beat  4  Community  Hospital  Board 
of  Trustees  and  the  Newton  County  Board 
of  Supervisors,  and  recorded  in  their  min- 
utes, that  such  action  would  benefit  the 
health  or  welfare  of  the  citizens  of  the 
service  area.  Monroe,  March  16,  2007, 
A.G.  Op.  #00109,  2007  Miss.  AG  LEXIS 
105. 


§  41-13-39.    Trustees  may  establish  day  care  centers. 

The  board  of  trustees  of  any  hospital  provided  for  in  Sections  41-13-27 
through  41-13-31  shall  have  full  authority  in  its  discretion  to  operate  a  child 
care  center  for  the  benefit  of  its  employees  and  other  personnel.  Such  child  care 
center  shall  be  operated  as  an  integral  part  of  the  hospital  and,  if  not  located 
on  the  premises  dedicated  for  hospital  purposes,  shall  be  located  on  such  other 
real  property,  v^hether  or  not  adjacent  to  the  hospital  premises,  that  may  be 
purchased,  leased  or  otherwise  provided  as  in  the  case  of  hospitals  and  other 
related  facilities,  by  the  governing  authorities  of  the  counties,  cities  and  tow^ns, 
supervisors  districts  or  election  districts  jointly  or  separately  interested  in  the 
operation  of  the  hospital.  If  such  child  care  centers  be  leased,  the  rental 
therefor  shall  be  paid  from  hospital  funds,  and  the  hospital  board  of  trustees 
may  in  its  discretion  make  charges  to  its  employees  and  other  personnel  for 
child  care  services.  In  the  event  that  child  care  centers  shall  hereafter  be 
subject  to  licensure  by  an  agency  of  the  State  of  Mississippi  other  than  the 
licensing  agency  for  hospitals,  child  care  centers  established  hereunder  shall 
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nevertheless  be  subject  to  inspection,  approval  and  licensure  by  the  hospital 
licensing  agency. 

SOURCES:  Codes,  1942,  §  7129-56.5;  Laws,  1958,  chs.  363,  §  4;  Laws,  1966,  chs. 
460,  482;  Laws,  1968,  ch.  443,  §  1,  eff  from  and  after  passage  (approved 
August  6,  1968). 

Editor's  Note  —  Sections  41-13-27  and  41-13-31  referred  to  in  this  section  were 
repealed  by  Laws  of  1982,  ch  395,  §  6,  eff  from  and  after  July  1,  1982. 

ATTORNEY  GENERAL  OPINIONS 

Governing  boards  of  public  hospitals  under  authority  of  this  section  (Code 

may,  in  their  discretion,  enter  into  a  con-  1942,  §  7129-56.5).  Ops.  A.G.,  1963-1965, 

tract  with  a  private  insurance  company  p  108. 
for  a  retirement  plan  for  their  employees 

§  41-13-41.  Repealed. 

Repealed  by  Laws,  1978,  ch.  332,  §  2,  eff  from  and  after  July  1,  1978. 
[Laws,  1968,  ch.  296,  §§  1,  4] 

Editor's  Note  —  Former  §  41-13-41,  by  definition  of  terms,  limited  the  application 
of  that  section  and  §§  41-13-43,  41-13-45  to  class  1  counties,  and  called  for  a  liberal 
construction  of  §§  41-13-41  through  41-13-45. 

§§  41-13-43  and  41-13-45.  Repealed. 

Repealed  by  Laws,  1982,  ch.  395,  §  6,  eff  from  and  after  July  1,  1982. 
§  41-13-43.  [Codes,  1942,  §  7129-55.6;  Laws,  1968,  ch.  296,  §  2;  Laws, 
1978,  ch.  332,  §  1] 

§  41-13-45.  [Codes,  1942,  §  7129-55.7;  Laws,  1968,  ch.  296,  §  3] 

Editor's  Note  —  Former  §  41-13-43  specified  additional  powers  of  trustees  in 
certain  counties. 

Former  §  41-13-45  authorized  board  of  supervisors  to  provide  facilities  for  expanded 
health  care  services. 

§  41-13-47.    Proposed  budget;  reports. 

On  or  before  the  first  Monday  in  September  of  each  year,  the  said  board  of 
trustees  shall  make,  enter  on  its  minutes  and  file  with  the  owner  or  owners, 
separately  or  jointly  interested  in  said  hospital,  a  proposed  budget  based  on 
anticipated  income  and  expenditures  for  the  ensuing  fiscal  year.  Such  budget, 
as  submitted  or  amended,  shall  be  approved  by  the  said  owner  or  owners,  as 
the  case  may  be,  which  approval  shall  be  evidenced  by  a  proper  order  recorded 
upon  the  minutes  of  each  such  owner. 

On  or  before  the  first  Monday  in  March  of  each  year,  said  board  of  trustees 
shall  also  make,  enter  on  its  minutes  and  file  with  such  owner  or  owners,  a  full 
fiscal  year  report  which  shall  contain  a  complete  and  correct  accounting  of  all 
funds  received  and  expended  for  all  hospital  purposes. 
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SOURCES:  Codes,  1942,  §  7129-57;  Laws,  1944,  ch.  277,  §  7;  Laws,  1958,  ch.  363, 
§  5;  Laws,  1985,  ch.  511,  §  9;  Laws,  2009,  ch.  338,  §  1,  eff  from  and  after  July 
1,  2009. 

Editor's  Note  —  Laws  of  1985,  ch.  511,  §§  1,  10,  eff  from  and  after  July  1,  1985, 
provide  as  follows: 

"SECTION  1.  It  is  the  intent  and  purpose  of  this  act  to  clarify  and  expand  the  power 
of  boards  of  trustees  of  community  hospitals  so  as  to  allow  such  community  hospitals  to 
operate  efficiently,  to  offer  competitive  health  care  services,  to  respond  more  effectively 
to  new  developments  and  regulatory  changes  in  the  health  care  area  and  to  continue  to 
serve  and  promote  the  health  and  welfare  of  the  citizens  of  the  State  of  Mississippi.  This 
act  shall  be  liberally  construed  so  as  to  give  effect  to  such  intent  and  purpose. 

"SECTION  10.  This  act  shall  not  affect  any  rights,  duties  or  obligations  heretofore 
granted  or  imposed  by  local  and  private  legislation  heretofore  enacted  for  the  benefit  of 
any  owner  or  community  hospital,  and  the  provisions  of  this  act  shall  be  supplemental 
to  and  shall  not  restrict  or  repeal  any  general  or  special  authority,  powers,  rights  or 
privileges  with  respect  to  community  hospitals  heretofore  conferred  on  board  of 
trustees." 

Cross  References  —  Depository  for  county  and  municipal  hospital  funds,  see 
§  27-105-365. 

JUDICLU.  DECISIONS 

1.  In  general.  acting  judicially  or  quasi-judicially  is  not 

No  provision  is  made  as  to  liability  of  liable  if  he  acted  in  good  faith  within  the 

hospital  board  members  for  unauthorized  scope  of  the  subject  matter  over  which  he 

or  wrongful  appropriation  of  hospital  is  given  jurisdiction.  Golding  v.  Salter,  234 

funds;  hence  such  liability  is  governed  by  Miss.  567,  107  So.  2d  348  (1958). 
the  common  law  rule  that  a  public  officer 

§§  41-13-49  and  41-13-51.  Repealed. 

Repealed  by  Laws,  1982,  ch.  395,  §  6,  eff  from  and  after  July  1,  1982. 

§  41-13-49.  [Codes,  1942,  §  7129-51;  Laws,  1944,  ch.  277,  §  2;  Laws, 
1946,  ch.  412,  §  2;  Laws,  1948,  ch.  435,  §  2;  Laws,  1954,  ch.  294,  §  2;  Laws, 
1966,  ch.  459,  §  1;  Laws,  1968,  ch.  442,  §  2;  Laws,  1970,  ch.  321,  §  1] 

§  41-13-51.  [Codes,  1942,  §  7129-53;  Laws,  1944,  ch.  277,  §  3A] 

Editor's  Note  —  Former  §  41-13-49  authorized  supervisors  districts  to  contribute  to 
support  of  municipal  hospital. 

Former  §  41-13-51  authorized  the  maintenance  of  wards  for  pay  patients,  and  fixed 
fees  and  charges. 

§  41-13-53.  Benefits  with  respect  to  ownership  and  operation 
of  hospitals  organized  under  other  laws. 

(1)  In  any  case  where  a  hospital  has  been  or  is  hereafter  established  under 
any  provisions  of  law  other  than  Sections  41-13-15  through  41-13-51,  and  is 
owned  and  operated  separately  or  jointly  by  one  or  more  counties,  cities,  towns, 
supervisors  districts  or  election  districts  or  combinations  thereof,  the  respec- 
tive governing  authority  of  each  such  political  subdivision  or  part  of  a  political 
subdivision  interested  therein  may,  in  its  discretion,  by  adoption  of  the 


248 


Community  Hospitals 


§  41-13-53 


resolution  hereinafter  provided  for,  obtain  for  itself,  its  officers  and  members, 
the  same  authority,  powers,  rights,  privileges  and  immunities  with  respect  to 
establishing,  erecting,  building,  constructing,  remodeling,  adding  to,  acquir- 
ing, equipping,  furnishing,  and  operating  and  maintaining  such  hospital  as  if 
such  hospital  were  originally  established  and  organized  under  the  provisions 
of  said  sections. 

(2)  The  aforesaid  resolution  shall  be  duly  adopted  at  any  regular  or 
special  meeting,  or  any  adjournment  of  a  regular  or  special  meeting,  of  the 
governing  authority  and  shall  be  duly  spread  upon  its  minutes.  Any  such 
resolution  shall  be  sufficient  for  the  purposes  hereof  if  it  indicates  an  intention 
to  obtain  the  benefits  of  this  section  or  Sections  41-13-15  through  41-13-51. 
Multiple  resolutions  shall  not  be  required  in  the  case  of  a  board  of  supervisors 
acting  in  behalf  of  more  than  one  (1)  supervisors  district  or  election  district  or 
any  combination  of  such  districts.  In  the  case  of  a  hospital  jointly  owned  and 
operated  such  resolution  is  to  be  adopted  by  the  respective  governing  authority 
of  each  of  the  various  counties,  cities,  towns,  supervisors'  districts  or  election 
districts  interested  therein. 

(3)  The  adoption  of  the  aforesaid  resolution  shall  have  the  effect  of  also 
conferring  on  and  delegating  to  any  board  of  trustees,  board  of  commissioners 
or  other  governing  board  established  for  the  operation  and  maintenance  of 
such  hospital,  and  the  officers  and  members  of  such  governing  board,  the  same 
authority,  powers,  rights,  privileges  and  immunities  with  respect  to  the 
operation  and  maintenance  of  the  hospital  as  are  conferred  on  the  boards  of 
trustees,  and  the  officers  and  members  thereof,  of  community  hospitals 
established  and  organized  under  the  provisions  of  Sections  41-13-15  through 
41-13-51. 

(4)  The  provisions  of  this  section  shall  be  supplemental  to,  and  shall  not 
restrict,  supplant,  amend  or  repeal  any  general  or  special  authority,  powers, 
rights,  privileges  and  immunities  with  respect  to  hospitals  heretofore  or 
hereafter  conferred  on  boards  of  supervisors,  municipal  governing  authorities 
and  hospital  governing  boards,  or  the  officers  and  members  of  such  boards  or 
governing  authorities,  except  as  the  same  may  delegate  authority,  powers, 
rights  and  privileges  to  hospital  governing  boards  and  the  officers  and 
members  thereof.  Adoption  of  the  resolution  provided  for  herein  shall  not 
amend  the  method  of  appointing  or  electing  the  officers  and  members  of  such 
hospital  governing  boards  or  their  tenure  of  office.  Nothing  contained  herein 
shall  be  construed  to  repeal  any  local  and  private  law  or  any  part  or  provision 
thereof  authorizing  or  establishing  a  public  hospital. 

SOURCES:  Codes,  1942,  §  7129-61;  Laws,  1962,  ch.  404,  §§  1-4. 

Editor's  Note  —  Section  41-13-51  referred  to  in  this  section  was  repealed  by  Laws 
of  1982,  ch.  395,  §  6,  eff  from  and  after  July  1,  1982. 

Cross  References  —  Definition  of  terms  "established"  or  "hereafter  established,"  see 
§  1-3-9. 
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TRUST  TO  INSURE  AGAINST  PUBLIC  LIABILITY  CLAIMS 

Sec. 

41-13-101.       Authorization  of  trust  to  insure  participating  hospitals  against  pubHc 

HabiUty  claims. 
41-13-103.       Trustees;  powers;  liability;  investments. 
41-13-105.       Liability  of  participating  hospitals. 
41-13-107.       Trust  not  subject  to  insurance  laws. 

§  41-13-101.  Authorization  of  trust  to  insure  participating 
hospitals  against  public  liability  claims. 

There  is  hereby  authorized  the  establishment,  maintenance,  administra- 
tion and  operation  of  any  trust  established  by  agreement  of  any  hospitals  or 
other  health-care  units  licensed  as  such  by  the  State  of  Mississippi,  including 
without  limitation,  community  hospitals  established  under  this  chapter  (here- 
inafter referred  to  as  "hospitals")  as  grantors,  with  such  hospitals  as  benefi- 
ciaries, for  the  purpose  of  insuring  against  general  public  liability  claims  based 
upon  acts  or  omissions  of  such  hospitals,  including  without  limitation,  claims 
based  upon  malpractice.  Such  hospitals  may,  by  trust  agreement  among 
themselves  and  a  trustee  or  trustees  of  their  selection,  specify  the  terms, 
conditions  and  provisions  of  such  a  trust. 

SOURCES:  Laws,  1982,  ch.  370,  §  1;  repealed.  Laws,  1984,  eh.  495,  §  38; 
reenacted  and  amended.  Laws,  1985,  eh.  474,  §  35;  Laws,  1986,  ch.  438,  §  21; 
Laws,  1987,  ch.  480,  §  1,  eff  from  and  after  passage  (approved  April  15, 
1987). 

Cross  References  —  Immunity  of  state  and  political  subdivisions  from  liability  and 
suit  for  torts  and  torts  of  its  employees,  see  §§  11-46-1  et  seq. 

Participation  in  a  comprehensive  plan  of  one  or  more  policies  of  liability  insurance 
procured  and  administered  by  the  Department  of  Finance  and  Administration,  see 
§  11-46-17. 

Powers  and  liabilities  of  trustees,  see  §  41-13-103. 

Trust  not  being  subject  to  insurance  laws,  see  §  41-13-107. 

RESEARCH  REFERENCES 

Am  Jur.  76  Am.  Jur.  2d,  Trusts  §§  16,  hospital  —  reliance  on  apparent  authority 

75,  107  et  seq.  of  physician  —  hospital  held  itself  out  as 

IB  Am.  Jur.  PI  &;  Pr  Forms  (Rev),  full  service  hospital). 

Agency  Form  224.1  (complaint,  petition,  CJS.  90  C.J.S.,  Trusts  §  18. 

or  declaration  —  allegation  —  against  90  C.J.S.,  Trusts  §§  234,  235-248. 

§  41-13-103.    Trustees;  powers;  liability;  investments. 

The  trustees  of  trusts  established  pursuant  to  Section  41-13-101  shall  hold 
the  legal  title  to  all  property  at  any  time  belonging  to  the  trust.  They  shall  have 
control  over  such  property  as  well  as  the  control  and  management  of  the 
business  and  affairs  of  the  trust.  Liability  to  third  persons  for  any  act,  omission 
or  obligation  of  a  trustee  of  a  trust,  when  acting  in  such  capacity,  shall  extend 
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to  the  whole  of  the  trust  estate  or  so  much  thereof  as  may  be  necessary  to 
discharge  such  obhgation,  but  no  trustee  shall  be  personally  liable  for  any  such 
act,  omission  or  obligation.  The  trustees  shall  have  such  powers  as  to  the 
investment  of  the  trust  estate  as  may  be  set  out  in  the  declaration  of  trust. 
However,  the  investments  of  the  trust  shall  be  limited  to  the  same  type,  kind 
and  quality  as  those  required  of  a  domestic  casualty  insurer.  Without  limiting 
the  generality  of  the  foregoing,  the  trustees  shall  have  any  powers,  whether 
conferred  upon  them  by  the  agreement  of  trust  or  otherwise,  to  perform  all  acts 
necessary  or  desirable  to  the  conduct  of  the  business  of  a  public  liability 
insurer. 

SOURCES:  Laws,  1982,  ch.  370,  §  2;  repealed,  Laws,  1984,  ch.  495,  §  38; 
reenacted  and  amended.  Laws,  1985,  eh.  474,  §  36;  Laws,  1986,  ch.  438,  §  22; 
Laws,  1987,  ch.  480,  §  2,  eff  from  and  after  passage  (approved  April  15, 
1987). 

Cross  References  —  Immunity  of  state  and  political  subdivisions  from  liability  and 
suit  for  torts  and  torts  of  its  employees,  see  §§  11-46-1  et  seq. 

Participation  in  a  comprehensive  plan  of  one  or  more  policies  of  liability  insurance 
procured  and  administered  by  the  Department  of  Finance  and  Administration,  see 
§  11-46-17. 

RESEARCH  REFERENCES 

Am  Jur.  76  Am.  Jur.  2d,  Trusts  §§  271  CJS.  90  C.J.S.,  Trusts  §§  323  et  seq., 
et  seq.,  283  et  seq.,  344  et  seq.  325  et  seq. 

§  41-13-105.    Liability  of  participating  hospitals. 

No  hospital  which  is  a  participant  in  such  a  trust,  as  grantor,  member, 
beneficiary  or  otherwise,  shall  be  liable  or  obligated  to  the  trust,  to  the  trustee, 
to  any  other  grantor,  member  or  beneficiary,  to  any  creditor  of  the  trust  or  to 
any  other  person  by  virtue  of  its  participation  other  than  for  the  payment  of  its 
full  agreed  contribution  to  the  trust  in  accordance  with  the  trust  agreement. 
Without  limiting  the  generality  of  the  foregoing,  no  participating  hospital  shall 
incur  any  other  liability  of  any  nature  whatever  because  of  or  arising  out  of  its 
participation  in  such  a  trust. 

SOURCES:  Laws,  1982,  ch.  370,  §  3;  repealed,  Laws,  1984,  ch.  495,  §  38; 
reenacted  and  amended.  Laws,  1985,  ch.  474,  §  37;  Laws,  1986,  ch.  438,  §  23; 
Laws,  1987,  ch.  480,  §  3,  eff  from  and  after  passage  (approved  April  15, 
1987). 

Cross  References  —  Immunity  of  state  and  political  subdivisions  from  liability  and 
suit  for  torts  and  torts  of  its  employees,  see  §§  11-46-1  et  seq. 

Participation  in  a  comprehensive  plan  of  one  or  more  policies  of  liability  insurance 
procured  and  administered  by  the  Department  of  Finance  and  Administration,  see 
§  11-46-17. 
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RESEARCH  REFERENCES 

Am  Jur.  76  Am.  Jur.  2d,  Trusts  §§  73,  CJS.  90,  90A  C.J.S.,  Trusts  §§  199,  364 
74.  et  seq. 

§  41-13-107.    Trust  not  subject  to  insurance  laws. 

Neither  the  estabhshment  of  a  trust  under  Section  41-13-101  nor  the 
participation  of  a  hospital  in  such  trust  shall  constitute  a  "contract  of 
insurance"  within  the  meaning  of  Section  83-5-5,  and  the  trust  shall  not  be 
considered  an  "insurance  company"  or  any  other  concern  subject  to  the 
inspection  and  supervision  of  the  Insurance  Commissioner  within  the  meaning 
of  Section  83-5-1  or  of  the  Insurance  Commission  within  the  meaning  of 
Section  83-3-1  et  seq. 

SOURCES:  Laws,  1982,  ch.  370,  §  4;  repealed.  Laws,  1984,  ch.  495,  §  38; 
reenacted  and  amended.  Laws,  1985,  ch.  474,  §  38;  Laws,  1986,  ch.  438,  §  24; 
Laws,  1987,  ch.  480,  §  4,  eff  from  and  after  passage  (approved  April  15, 
1987). 

Editor's  Note  —  This  section  contains  a  reference  to  the  Insurance  Commission 
within  the  meaning  of  Section  83-3-1  et  seq.  Section  83-3-1,  which  provided  for  the 
creation  of  the  Insurance  Commission  was  repealed  by  Laws  of  1987,  ch.  422,  §  30,  eff 
from  and  after  January  15,  1988.  Section  83-3-2  provides  that  any  reference  to 
Insurance  Commission  shall  mean  the  Commissioner  of  Insurance. 

Cross  References  —  Immunity  of  state  and  political  subdivisions  from  liability  and 
suit  for  torts  and  torts  of  its  employees,  see  §§  11-46-1  et  seq. 

Participation  in  a  comprehensive  plan  of  one  or  more  policies  of  liability  insurance 
procured  and  administered  by  the  Department  of  Finance  and  Administration,  see 
§  11-46-17. 

RESEARCH  REFERENCES 

Am  Jur.  43  Am.  Jur.  2d,  Insurance 
§§  21,  22. 
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Department  for  the  Prevention  of  Insanity 
[Repealed] 

§§  41-15-1  through  41-15-7.  Repealed. 

Repealed  by  Laws,  1974,  ch.  567,  §  15,  eff  from  and  after  passage 
(approved  April  23,  1974). 

§  41-15-1.  [Laws,  1944,  ch.  279,  §§  1,  3;  Laws,  1952,  ch.  317,  §§  1,  2] 
§  41-15-3.  [Laws,  1944,  ch.  279,  §§  1,  3;  Laws,  1952,  ch.  317,  §§  1,  2] 
§  41-15-5.  [Laws,  1944,  ch.  279,  §  2] 

§  41-15-7.  [Laws,  1944,  ch.  279,  §  4;  Laws,  1952,  ch.  317,  §  3] 

Editor's  Note  —  Former  §  41-15-1  created  within  the  state  board  of  health  a 
department  for  the  treatment  of  certain  diseases  which  could  eventually  lead  to 
insanity. 

Former  §  41-15-3  provided  for  a  physician  in  charge  of  the  department  created  by 
former  §  41-15-1  and  set  forth  the  manner  of  his  selection  and  his  powers  and  duties. 

Former  §  41-15-5  dealt  with  the  admission  and  discharge  of  patients  under  the  care 
of  the  department  created  by  former  §  41-15-1. 

Former  §  41-15-7  dealt  with  the  handling  of  appropriations  and  expenditures  of  the 
department  created  by  former  §  41-15-1. 

The  1974  law  which  repealed  these  sections  created  a  new  state  department  and 
board  of  mental  health  (see  §§  41-4-1  et  seq.),  and  rescinded  the  authority  formerly 
vested  in  the  state  board  of  health  with  respect  to  mental  health  (see  §  41-4-11(1)). 
Section  16  of  the  repealing  act  provided,  in  part,  that  "all  powers,  duties  and 
responsibilities  transferred  by  this  act  shall  remain  under  the  authority  and  control  of 
existing  state  agencies  until  July  1,  1974." 
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State  Mental  Institutions 

Sec. 

41-17-1.  Establishment  of  state  hospitals  and  facilities  for  persons  with  mental 

illness. 

41-17-3.  East  Mississippi  State  Hospital. 

41-17-5  through  41-17-9.  Repealed. 
41-17-11.         Furnishing  of  care  for  veterans. 
41-17-13.  Repealed. 

§  41-17-1.    Establishment  of  state  hospitals  and  facilities  for 
persons  with  mental  illness. 

Mississippi  State  Hospital  at  Whitfield,  East  Mississippi  State  Hospital  at 
Meridian,  North  Mississippi  State  Hospital  at  Tupelo,  South  Mississippi  State 
Hospital  at  Purvis,  the  Specialized  Treatment  Facility  for  the  Emotionally 
Disturbed  in  Harrison  County,  and  the  Central  Mississippi  Residential  Center 
at  Newton  are  established  for  the  care  and  treatment  of  persons  with  mental 
illness,  free  of  charge,  except  as  otherwise  provided. 

SOURCES:  Codes,  1892,  §  2830;  1906,  §  3211;  Hemingway's  1917,  §  5553;  1930, 
§  4568;  1942,  §  6901;  Laws,  2002,  eh.  350,  §  2,  eff  from  and  after  July  1,  2002. 

Cross  References  —  Constitutional  provision  for  treatment  and  care  of  the  insane, 
see  Miss.  Const.  Art.  4,  §  86. 

Establishment  of  state  board  of  mental  health  and  state  department  of  mental 
health,  see  §§  41-4-1  et  seq. 

State  department  of  mental  health  as  governing  authority,  see  §  41-4-11. 

Exemption  of  certain  hospital  records  from  requirement  of  public  access,  see 
§  41-9-68. 

Mental  retardation  and  illness  centers,  facilities  and  services,  see  §§  41-19-1  et  seq. 

Procedures  for  an  individual's  procedural  and  substantive  rights  during  the  initial 
involuntary  commitment  hearing  and  thereafter,  see  §§  41-21-61  et  seq. 

Criminal  sanctions  for  unlawfully  conspiring  to  commit  an  individual  to  a  treatment 
facility  see  §  41-21-107. 

JUDICIAL  DECISIONS 


1.  In  general. 

2.  Costs. 

1.  In  general. 

The  provisions  of  §§  41-7-71  et  seq., 
which  empowered  the  Mississippi  Hospi- 
tal Reimbursement  Commission  to  seek 
reimbursement  from  the  estate  of  one 
civilly  and  involuntarily  committed  for  all 
or  part  of  the  cost  of  care  and  treatment 
rendered  by  a  state  hospital,  constitute  an 
exception  to  the  general  rule  of  §  41-17-1 
that  persons  are  entitled  to  treatment  at 


the  Mississippi  State  Hospital  "free  of 
charge";  moreover,  in  an  action  seeking 
reimbursement  from  the  estate  of  one 
civilly  and  involuntarily  committed,  those 
provisions  did  not  operate  as  ex  post  facto 
laws,  since  a  previous  act  required  reim- 
bursement from  solvent  incompetent  per- 
sons for  care  and  treatment  at  state  men- 
tal hospitals,  and  since  the  Commission 
claimed  nothing  against  the  estate  for 
care  or  treatment  rendered  prior  to  the 
statutes'  effective  date.  Chill  v.  Mississippi 
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Hosp.  Reimbursement  Comm'n,  429  So. 
2d  574  (Miss.  1983). 

2.  Costs. 

Where  an  individual  had  been  commit- 
ted involuntarily,  the  trial  court  erred  in 
ruling  that  the  individual's  personal  in- 


surance would  be  responsible  for  the  costs 
associated  with  his  commitment  at  a  pri- 
vate facility  when  there  was  no  space 
available  at  the  state  institution.  In  re 
Bauman,  878  So.  2d  1033  (Miss.  Ct.  App. 
2004). 


RESEARCH  REFERENCES 


ALR.  Validity,  construction,  applica- 
tion, and  effect  of  Civil  Rights  of  Institu- 
tionahzed  Persons  Act,  42  USCS  §§  1997- 
1997j.  93  A.L.R.  Fed.  706. 

Am  Jur.  40AAm.  Jur.  2d,  Hospitals  and 
Asylums  §  4. 

41  Am.  Jur.  2d,  Incompetent  Persons 
§§  33  et  seq. 


CJS.  41  C.J.S.,  Hospitals  §§  1,  8-10. 

44  C.J.S.,  Insane  Persons  §§  57  et  seq. 

Practice  References.  Health  Care  Ad- 
ministration Library  (CD-ROM)  (Mat- 
thew Bender). 

Perlin,  Mental  Disability  Law:  Civil  and 
Criminal,  Second  Edition  (LexisNexis). 


§  41-17-3.    East  Mississippi  State  Hospital. 

The  state  psychiatric  hospital  and  institution  established  at  Meridian  by 
the  Act  of  March  8,  1882,  shall  continue  to  exist  as  a  body  politic  and  corporate, 
under  the  name  of  the  "East  Mississippi  State  Hospital,"  v^ith  all  the  privileges 
conferred  and  the  duties  enjoined  by  law.  It  may  hold  and  use,  as  required  by 
lav^,  all  the  property,  real  and  personal,  belonging  to  or  that  may  be  given  to  it 
for  the  purposes  of  its  establishment. 

SOURCES:  Codes,  1892,  §  1624;  1906,  §  1799;  Hemingway's  1917,  §  4492;  1930, 
§  4565;  1942,  §  6897;  Laws,  1928,  eh.  141;  Laws,  2008,  eh.  442,  §  14,  eff  from 
and  after  July  1,  2008. 

Cross  References  —  Procedures  for  and  rights  during  voluntary  and  involuntary 
commitment  of  persons  in  need  of  mental  treatment,  and  rights  of  persons  confined  in 
treatment  facilities,  see  §§  41-21-61  et  seq. 

§§  41-17-5  through  41-17-9.  Repealed. 

Repealed  by  Laws,  2008,  ch.  442,  §  50,  effective  from  and  after  July  1, 
2008. 

§  41-17-5.  [Codes,  1857,  ch.  12,  art.  6;  1871,  §  2090;  1880,  §  656;  1892, 
§  2820;  1906,  §  3201;  Hemingway's  1917,  §  5718;  1930,  §  4553;  1942,  §  6886; 
Laws,  1898,  ch.  67.] 

§  41-17-7.  [Codes,  1857,  ch.  12,  art.  9;  1871,  §  2100;  1880,  §  658;  1892, 
§  2829;  1906,  §  3210;  Hemingway's  1917,  §  5727;  1930,  §  4561;  1942, 
§  6894.] 

§  41-17-9.  [Codes,  1906,  §  3229;  Hemingway's  1917,  §  5571;  1930, 
§  4566;  1942,  §  6899;  Laws,  1932,  ch.  273.] 

Editor's  Note  —  Former  §  41-17-5  provided  certain  visitation  duties  for  directors  of 
mental  hospitals. 
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Former  §  41-17-7  provided  that  re&ident  mental  hospital  officers  were  exempt  from 
jury  service. 

Former  §  41-17-9  required  that  a  drug  store  be  kept  at  each  mental  hospital. 

§  41-17-11.    Furnishing  of  care  for  veterans. 

The  directors  of  the  state  institutions  listed  in  Section  41-7-73  each  may 
receive  any  monies  that  the  United  States  government  may  offer  as  federal  aid 
in  taking  care  of  and  giving  special  attention  to  those  persons  who  served  with 
the  Armed  Forces  of  the  United  States  during  time  of  war  and  who  are  now  in 
or  may  hereafter  be  in  any  of  those  state  institutions.  Each  of  those  directors 
may  expend  that  part  of  the  money  paid  to  him  or  his  institution,  according  to 
his  best  judgment  and  the  requirements  of  the  United  States  government 
under  which  the  money  is  received. 

SOURCES:  Codes,  1930,  §  4567;  1942,  §  6900;  Laws,  1922,  ch.  301;  Laws,  2008, 
ch.  442,  §  15,  eff  from  and  after  July  1,  2008. 

Cross  References  —  Guardianship  of  mentally  incompetent  veterans,  see  §§  35-5-1 
et  seq. 

Transfer  of  veterans  to  facility  operated  by  United  States  Veterans  Administration  or 
other  federal  agency,  see  §  41-21-77. 

§  41-17-13.  Repealed. 

Repealed  by  Laws,  2008,  ch.  442,  §  50,  effective  from  and  after  July  1, 
2008. 

[Codes,  1942,  §  6883-01;  Laws,  1946,  ch.  425,  §§  1-3.] 

Editor's  Note  —  Former  §  41-17-13  required  separate  accommodations  at  Whitfield 
for  individuals  addicted  to  alcohol  or  narcotics. 
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Facilities  and  Services  for  Individuals  with  an  Intellectual 
Disability  or  Mental  Illness 


North  Mississippi  Regional  Center    41-19-1 

Facilities  and  Services  for  Individuals  with  Mental  Retardation  or 

Mental  Illness    41-19-31 

Interagency  Commission  on  Mental  Illness  and  Mental  Retardation. 

[Repealed] 

Coordination  of  Services  to  Mentally  111  and  Mentally  Retarded.  [Re- 
pealed] 

Contributions  by  Certain  Local  Governments  to  Nonprofit  Corporations 


Assisting  Children  with  Mental  Retardation    41-19-91 

ElHsville  State  School    41-19-101 

South  Mississippi  Regional  Center    41-19-141 

Boswell  Regional  Center    41-19-201 

Hudspeth  Regional  Center   41-19-231 

North  Mississippi  State  Hospital  and  South  Mississippi  State  Hospital  41-19-251 

Central  Mississippi  Residential  Center    41-19-271 

Specialized  Treatment  Facility  in  Harrison  County   41-19-291 

Mississippi  Adolescent  Center  in  Brookhaven    41-19-301 


NORTH  IVHSSISSIPPI  REGIONAL  CENTER 


Sec. 

41-19-1.  Declaration  of  purpose. 

41-19-3.  Location  of  center. 

41-19-5.  Construction  and  equipping  of  center. 

41-19-7.  Management  and  operation  of  center. 

41-19-9  and  41-19-11.  Repealed. 

41-19-13.  Reimbursement. 

41-19-15.  Penalties. 

41-19-17.         Designation  of  North  Mississippi  Regional  Center  as  state  agency  for 
carrying  out  federal  acts  pertaining  to  intellectual  disabilities. 


§  41-19-1.    Declaration  of  purpose. 

The  purpose  of  Sections  41-19-1  through  41-19-17  is  to  create,  construct, 
equip  and  maintain  a  center,  to  be  located  in  North  IMississippi,  for  the  care 
and  treatment  of  persons  v^ith  an  intellectual  disability,  v^hich  shall  be  known 
as  the  North  Mississippi  Regional  Center. 

SOURCES:  Codes,  1942,  §  6900-01;  Laws,  1968,  ch.  438,  §  1;  Laws,  1992,  ch.  336, 
§  1;  Laws,  2010,  ch.  476,  §  25,  eff  from  and  after  passage  (approved  Apr.  1, 
2010.) 

Cross  References  —  Establishment  of  State  Board  of  Mental  Health  and  State 
Department  of  Mental  Health,  see  §§  41-4-1  et  seq. 

Definition  of  persons  with  mental  illness  or  an  intellectual  disability  see  §  41-21-61. 

Voluntary  admissions  of  persons  with  mental  illness  or  an  intellectual  disability,  see 
§  41-21-103. 
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RESEARCH  REFERENCES 


ALR.  Validity,  construction,  applica- 
tion, and  effect  of  Civil  Rights  of  Institu- 
tionalized Persons  Act,  42  USCS  §§  1997- 
1997j.  93  A.L.R.  Fed.  706. 

Am  Jur.  40A Am.  Jur.  2d,  Hospitals  and 
Asylums  §  4. 

CJS.  41  C.J.S.,  Hospitals  §§  1,  8-10. 

§  41-19-3.    Location  of  center. 


Practice  References.  Health  Care  Ad- 
ministration Library  (CD-ROM)  (Mat- 
thew Bender). 

Carlson,  Long-Term  Care  Advocacy 
(Matthew  Bender). 

Perlin,  Mental  Disability  Law:  Civil  and 
Criminal,  Second  Edition  (LexisNexis). 


The  center  shall  be  located  on  a  site  selected  by  the  Board  of  Trustees  of 
Mental  Institutions  and  approved  by  the  Mississippi  State  Building  Commis- 
sion. The  center,  hov^ever,  shall  be  located  as  near  as  possible  to  an  urban  area 
or  institution  having  adequate  medical  and  hospital  facilities  and  shall 
embrace  sufficient  land  for  such  agricultural  activities  as  the  board  may  deem 
necessary  for  the  operation  of  the  center. 

Out  of  funds  provided  therefor  by  the  Legislature  or  from  any  sources,  the 
building  commission  is  hereby  authorized  to  purchase  or  acquire  the  necessary 
land  for  the  location  of  the  center;  or  the  commission  may  acquire  the  land  by 
gift,  deed,  transfer,  or  other  legitimate  means;  or  the  center  may  be  located  on 
land  belonging  to  the  state  or  one  of  its  political  subdivisions.  However,  any 
such  land  selected  shall  be  transferred  or  deeded  to  the  State  of  Mississippi  for 
the  sole  use  of  the  Board  of  Trustees  of  Mental  Institutions  in  carrying  out  the 
provisions  of  Sections  41-19-1  through  41-19-17. 

SOURCES:  Codes,  1942,  §  6900-02;  Laws,  1968,  ch.  438,  §  2;  Laws,  1992,  ch.  336, 
§  2,  eff  from  and  after  July  1,  1992. 

Editor's  Note  —  The  board  of  trustees  of  mental  institutions,  referred  to  in  this 
section,  was  abolished  as  of  July  1,  1974,  and  its  functions  transferred  to  the  State 
Board  of  Mental  Health  and  the  State  Department  of  Mental  Health,  by  Laws  of  1974, 
ch.  567,  §  6,  effective  from  and  after  April  23,  1974.  See  §  41-4-11. 

Section  31-11-1  provides  that  wherever  the  term  "state  building  commission"  or 
"building  commission"  appears  in  the  laws  of  the  state  of  Mississippi,  it  shall  be 
construed  to  mean  the  governor's  office  of  general  services.  Section  7-1-451,  however, 
provides  that  wherever  the  term  "Office  of  General  Services"  appears  in  any  law  the 
same  shall  mean  the  Department  of  Finance  and  Administration. 

Cross  References  —  State  building  commission,  see  §§  31-11-1  et  seq. 

Facility  being  under  jurisdiction  and  control  of  state  department  of  mental  health, 
see  §  41-4-11(2). 

Administration  by  state  board  of  mental  health,  see  §  41-19-7. 

§  41-19-5.    Construction  and  equipping  of  center. 

With  funds  provided  by  the  legislature,  by  direct  appropriation  or  autho- 
rized bond  issue,  with  federal  matching  funds,  or  with  any  other  available 
funds,  the  Mississippi  State  Building  Commission  is  hereby  authorized  to 
construct  and  equip  the  necessary  residential  and  service  buildings  and  other 
facilities  to  care  for  approximately  five  hundred  (500)  residents.  The  general 
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design  of  the  center  and  all  construction  plans  shall  be  approved  and 
recommended  by  the  board  of  trustees  of  mental  institutions. 

SOURCES:  Codes,  1942,  §  6900-03;  Laws,  1968,  ch.  438,  §  3,  eff  from  and  after 
passage  (approved  June  21,  1968). 

Editor's  Note  —  The  board  of  trustees  of  mental  institutions,  referred  to  in  this 
section,  was  abolished  as  of  July  1,  1974  and  its  functions  transferred  to  the  State  Board 
of  Mental  Health  and  the  State  Department  of  Mental  Health,  by  Laws,  1974,  ch.  567, 
§  6,  effective  from  and  after  April  23,  1974.  See  §  41-4-11. 

Section  31-11-1  provides  that  wherever  the  term  "state  building  commission"  or 
"building  commission"  appears  in  the  laws  of  the  state  of  Mississippi,  it  shall  be 
construed  to  mean  the  governor's  office  of  general  services.  Section  7-1-451,  however, 
provides  that  wherever  the  term  "Office  of  General  Services"  appears  in  any  law  the 
same  shall  mean  the  Department  of  Finance  and  Administration. 

Cross  References  —  State  board  of  mental  health  succeeding  to  functions  of  board 
of  trustees  of  mental  institutions,  see  §  41-4-11. 

§  41-19-7.    Management  and  operation  of  center. 

The  center  shall  be  administered  by  the  State  Board  of  Mental  Health. 
Provisions  relating  to  the  admission  and  care  of  residents  and  patients 
provided  for  hereinafter  shall  apply  to  all  institutions  for  persons  with  an 
intellectual  disability  administered  by  the  board. 

SOURCES:  Codes,  1942,  §  6900-04;  Laws,  1968,  ch.  438,  §  4;  Laws,  1974,  ch.  567, 
§  14;  Laws,  2010,  ch.  476,  §  26,  eff  from  and  after  passage  (approved  Apr.  1, 
2010.) 

Cross  References  —  State  department  and  board  of  mental  health,  see  §§  41-4-1  et 
seq. 

Facility  being  under  the  jurisdiction  and  control  of  the  State  Department  of  Mental 
Health,  see  §  41-4-11(2). 

Proceedings  for  commitment  to  state  mental  institutions,  see  §§  41-21-61  et  seq. 

Prohibition  against  involuntary  commitment  of  persons  whose  primary  problems  are 
physical  disabilities  associated  with  old  age  or  infant  birth  defects,  see  §  41-21-73. 

Voluntary  admissions  of  persons  with  mental  illness  or  an  intellectual  disability,  see 
§  41-21-103. 

RESEARCH  REFERENCES 


ALR.  Validity,  construction,  applica- 
tion, and  effect  of  Civil  Rights  of  Institu- 
tionahzed  Persons  Act,  42  USCS  §§  1997- 
1997j.  93  A.L.R.  Fed.  706. 


Am  Jur.  40AAm.  Jur  2d,  Hospitals  and 
Asylums  §§  13  et  seq. 

CJS.  41  C.J.S.,  Hospitals  §§  1,  8-10. 


§§  41-19-9  and  41-19-11.  Repealed. 

Repealed  by  Laws,  1984,  ch.  477,  §  25,  eff  from  and  after  July  1,  1984. 
§  41-19-9.  [Codes,  1942,  §  6900-05;  Laws,  1968,  ch.  438,  §  5] 
§  41-19-11.  [Codes,  1942,  §  6900-06;  Laws,  1968,  ch.  438,  §  6] 
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Editor's  Note  —  Former  §  41-19-9  specified  the  eligibility  for  admission  to  the 
center. 

Former  §  41-19-11  specified  admission  procedures. 

§  41-19-13.  Reimbursement. 

Persons  admitted  to  the  center  shall  be  assessed  support  and  maintenance 
costs  in  accordance  with  the  provisions  of  the  state  reimbursement  laws  as 
they  apply  to  other  state  institutions. 

SOURCES:  Codes,  1942,  §  6900-07;  Laws,  1968,  ch.  438,  §  7;  Laws,  1992,  ch.  336, 
§  3,  eff  from  and  after  July  1,  1992. 

Cross  References  —  Liability  for  care  and  maintenance  of  persons  in  state  mental 
institutions,  see  §  41-21-79. 

§  41-19-15.  Penalties. 

Any  person  who  (1)  under  the  provisions  of  Section  41-19-11,  knowingly 
and  unlawfully  or  improperly  causes  a  person  to  be  adjudged  a  person  with  an 
intellectual  disability,  (2)  procures  the  escape  of  a  legally  committed  resident  or 
knowingly  conceals  an  escaped  legally  committed  resident  of  the  center,  or  (3) 
unlawfully  brings  any  firearm,  deadly  weapon  or  explosive  into  the  center  or 
its  grounds,  or  passes  any  thereof  to  resident,  employee  or  officer  of  the  center, 
is  guilty  of  a  misdemeanor  and,  upon  conviction,  shall  be  punished  by  a  fine  of 
not  less  than  Fifty  Dollars  ($50.00),  nor  more  than  Two  Hundred  Dollars 
($200.00),  imprisonment  for  not  less  than  six  (6)  months,  or  both. 

SOURCES:  Codes,  1942,  §  6900-08;  Laws,  1968,  ch.  438,  §  8;  Laws,  2010,  eh.  476, 
§  27,  eff  from  and  after  passage  (approved  Apr.  1,  2010.) 

Editor's  Note  —  Section  41-19-11  referred  to  in  this  section  was  repealed  by  Laws 
of  1984,  ch.  477,  §  25,  eff  from  and  after  July,  1  1984. 

Cross  References  —  Imposition  of  standard  state  assessment  in  addition  to  all 
court  imposed  fines  or  other  penalties  for  any  misdemeanor  violation,  see  §  99-19-73. 

§  41-19-17.  Designation  of  North  Mississippi  Regional  Center 
as  state  agency  for  carrying  out  federal  acts  pertaining  to 
intellectual  disabilities. 

The  North  Mississippi  Regional  Center  is  designated  as  a  state  agency  for 
carrying  out  the  purposes  of  any  act  of  the  Congress  of  the  United  States  of 
America,  now  existing  or  at  any  time  hereafter  enacted,  pertaining  to  intel- 
lectual disabilities. 

SOURCES:  Codes,  1942,  §  6900-09;  Laws,  1968,  ch.  438,  §  9;  Laws,  1992,  ch.  336, 
§  4;  Laws,  2010,  ch.  476,  §  28,  eff  from  and  after  passage  (approved  Apr.  1, 
2010.) 
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FACILITIES  AND  SERVICES  FOR  INDIVIDUALS  WITH  MENTAL 
RETARDATION  OR  MENTAL  ILLNESS 

Sec. 

41-19-31.         Board  of  supervisors  may  select  regional  districts. 
41-19-33.         Regional  commissions;  establishment;  duties  and  authority. 
41-19-35.         Appointment,  term,  and  compensation  of  regional  commission  members. 
41-19-37.         Location  of  facilities  or  services  in  regions. 

41-19-38.         Mental  health  facilities  subject  to  local  zoning  ordinances  or  regula- 
tions. 

41-19-39.         Financial  support  for  facilities  or  services  for  individuals  with  mental 

illness  or  intellectual  disability;  tax  levy. 
41-19-41.         Commitment  of  patients  to  regional  mental  health  or  intellectual 

disability  centers. 
41-19-43.         Expenses  of  chancery  clerk  and  sheriff. 

§  41-19-31.    Board  of  supervisors  may  select  regional  districts. 

For  the  purpose  of  authorizing  the  establishment  of  mental  illness  and 
intellectual  disability  facilities  and  services  in  the  State  of  Mississippi,  the 
boards  of  supervisors  of  one  or  more  counties  are  authorized  to  act  singularly 
or  as  a  group  in  the  selection  of  a  regional  district  by  spreading  upon  their 
minutes  by  resolution  such  designation. 

SOURCES:  Codes,  1942,  §  6909-57;  Laws,  1966,  ch.  477,  §  1;  Laws,  2010,  ch.  476, 
§  29,  eff  from  and  after  passage  (approved  Apr.  1,  2010.) 

Cross  References  —  Health  care  profession  loans  for  mental  health  professionals, 
see  §  37-143-13. 

Reimbursement  under  the  Medicaid  law  for  mental  health  services  provided  by  a 
center  estabhshed  under  §§  41-19-31  through  41-19-39,  see  §  43-13-117. 

Establishment  of  regional  commissions  by  regions  designated  or  established  under 
this  section,  see  §  41-19-33. 

Availability  of  financial  assistance  for  care  provided  in  an  approved  regional  mental 
health/retardation  center,  see  §  43-13-117. 

§  41-19-33.    Regional  commissions;  establishment;  duties  and 
authority. 

(1)  Each  region  so  designated  or  established  under  Section  41-19-31  shall 
establish  a  regional  commission  to  be  composed  of  members  appointed  by  the 
boards  of  supervisors  of  the  various  counties  in  the  region.  It  shall  be  the  duty 
of  such  regional  commission  to  administer  mental  health/intellectual  disability 
programs  certified  and  required  by  the  State  Board  of  Mental  Health  and  as 
specified  in  Section  41-4-1(2).  In  addition,  once  designated  and  established  as 
provided  hereinabove,  a  regional  commission  shall  have  the  following  author- 
ity and  shall  pursue  and  promote  the  following  general  purposes: 

(a)  To  establish,  own,  lease,  acquire,  construct,  build,  operate  and 
maintain  mental  illness,  mental  health,  intellectual  disability,  alcoholism 
and  general  rehabilitative  facilities  and  services  designed  to  serve  the  needs 
of  the  people  of  the  region  so  designated;  provided  that  the  services  supplied 
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by  the  regional  commissions  shall  include  those  services  determined  by  the 
Department  of  Mental  Health  to  be  necessary  and  may  include,  in  addition 
to  the  above,  services  for  persons  with  developmental  and  learning  disabili- 
ties; for  persons  suffering  from  narcotic  addiction  and  problems  of  drug 
abuse  and  drug  dependence;  and  for  the  aging  as  designated  and  certified  by 
the  Department  of  Mental  Health.  Such  regional  mental  health  and  intel- 
lectual disability  commissions  and  other  community  service  providers  shall, 
on  or  before  July  1  of  each  year,  submit  an  annual  operational  plan  to  the 
Department  of  Mental  Health  for  approval  or  disapproval  based  on  the 
minimum  standards  and  minimum  required  services  established  by  the 
department  for  certification  and  itemize  the  services  as  specified  in  Section 
41-4-1(2).  As  part  of  the  annual  operation  plan  required  by  Section  41-4-7(h) 
submitted  by  any  regional  community  mental  health  center  or  by  any  other 
reasonable  certification  deemed  acceptable  by  the  department,  the  commu- 
nity mental  health  center  shall  state  those  services  specified  in  Section 
41-4-1(2)  that  it  will  provide  and  also  those  services  that  it  will  not  provide. 
If  the  department  finds  deficiencies  in  the  plan  of  any  regional  commission 
or  community  service  provider  based  on  the  minimum  standards  and 
minimum  required  services  established  for  certification,  the  department 
shall  give  the  regional  commission  or  community  service  provider  a  six- 
month  probationary  period  to  bring  its  standards  and  services  up  to  the 
established  minimum  standards  and  minimum  required  services.  After  the 
six-month  probationary  period,  if  the  department  determines  that  the 
regional  commission  or  community  service  provider  still  does  not  meet  the 
minimum  standards  and  minimum  required  services  established  for  certifi- 
cation, the  department  may  remove  the  certification  of  the  commission  or 
provider  and  from  and  after  July  1,  2011,  the  commission  or  provider  shall 
be  ineligible  for  state  funds  from  Medicaid  reimbursement  or  other  funding 
sources  for  those  services.  After  the  six-month  probationary  period,  the 
Department  of  Mental  Health  may  identify  an  appropriate  community 
service  provider  to  provide  any  core  services  in  that  county  that  are  not 
provided  by  a  community  mental  health  center.  However,  the  department 
shall  not  offer  reimbursement  or  other  accommodations  to  a  community 
service  provider  of  core  services  that  were  not  offered  to  the  decertified 
community  mental  health  center  for  the  same  or  similar  services. 

(b)  To  provide  facilities  and  services  for  the  prevention  of  mental  illness, 
mental  disorders,  developmental  and  learning  disabilities,  alcoholism,  nar- 
cotic addiction,  drug  abuse,  drug  dependence  and  other  related  handicaps  or 
problems  (including  the  problems  of  the  aging)  among  the  people  of  the 
region  so  designated,  and  for  the  rehabilitation  of  persons  suffering  from 
such  illnesses,  disorders,  handicaps  or  problems  as  designated  and  certified 
by  the  Department  of  Mental  Health. 

(c)  To  promote  increased  understanding  of  the  problems  of  mental 
illness,  intellectual  disabilities,  alcoholism,  developmental  and  learning 
disabilities,  narcotic  addiction,  drug  abuse  and  drug  dependence  and  other 
related  problems  (including  the  problems  of  the  aging)  by  the  people  of  the 
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region,  and  also  to  promote  increased  understanding  of  the  purposes  and 
methods  of  the  rehabihtation  of  persons  suffering  from  such  illnesses, 
disorders,  handicaps  or  problems  as  designated  and  certified  by  the  Depart- 
ment of  Mental  Health. 

(d)  To  enter  into  contracts  and  to  make  such  other  arrangements  as 
may  be  necessary,  from  time  to  time,  with  the  United  States  government,  the 
government  of  the  State  of  Mississippi  and  such  other  agencies  or  govern- 
mental bodies  as  may  be  approved  by  and  acceptable  to  the  regional 
commission  for  the  purpose  of  establishing,  funding,  constructing,  operating 
and  maintaining  facilities  and  services  for  the  care,  treatment  and  rehabili- 
tation of  persons  suffering  from  mental  illness,  an  intellectual  disability, 
alcoholism,  developmental  and  learning  disabilities,  narcotic  addiction,  drug 
abuse,  drug  dependence  and  other  illnesses,  disorders,  handicaps  and 
problems  (including  the  problems  of  the  aging)  as  designated  and  certified  by 
the  Department  of  Mental  Health. 

(e)  To  enter  into  contracts  and  make  such  other  arrangements  as  may 
be  necessary  with  any  and  all  private  businesses,  corporations,  partner- 
ships, proprietorships  or  other  private  agencies,  whether  organized  for  profit 
or  otherwise,  as  may  be  approved  by  and  acceptable  to  the  regional 
commission  for  the  purpose  of  establishing,  funding,  constructing,  operating 
and  maintaining  facilities  and  services  for  the  care,  treatment  and  rehabili- 
tation of  persons  suffering  from  mental  illness,  an  intellectual  disability, 
alcoholism,  developmental  and  learning  disabilities,  narcotic  addiction,  drug 
abuse,  drug  dependence  and  other  illnesses,  disorders,  handicaps  and 
problems  (including  the  problems  of  the  aging)  relating  to  minimum  services 
established  by  the  Department  of  Mental  Health. 

(f)  To  promote  the  general  mental  health  of  the  people  of  the  region. 

(g)  To  pay  the  administrative  costs  of  the  operation  of  the  regional 
commissions,  including  per  diem  for  the  members  of  the  commission  and  its 
employees,  attorney's  fees,  if  and  when  such  are  required  in  the  opinion  of 
the  commission,  and  such  other  expenses  of  the  commission  as  may  be 
necessary.  The  Department  of  Mental  Health  standards  and  audit  rules 
shall  determine  what  administrative  cost  figures  shall  consist  of  for  the 
purposes  of  this  paragraph.  Each  regional  commission  shall  submit  a  cost 
report  annually  to  the  Department  of  Mental  Health  in  accordance  with 
guidelines  promulgated  by  the  department. 

(h)  To  employ  and  compensate  any  personnel  that  may  be  necessary  to 
effectively  carry  out  the  programs  and  services  established  under  the 
provisions  of  the  aforesaid  act,  provided  such  person  meets  the  standards 
established  by  the  Department  of  Mental  Health. 

(i)  To  acquire  whatever  hazard,  casualty  or  workers'  compensation 
insurance  that  may  be  necessary  for  any  property,  real  or  personal,  owned, 
leased  or  rented  by  the  commissions,  or  any  employees  or  personnel  hired  by 
the  commissions. 

(j)  To  acquire  professional  liability  insurance  on  all  employees  as  may 
be  deemed  necessary  and  proper  by  the  commission,  and  to  pay,  out  of  the 
funds  of  the  commission,  all  premiums  due  and  payable  on  account  thereof 
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(k)  To  provide  and  finance  within  their  own  facihties,  or  through 
agreements  or  contracts  with  other  local,  state  or  federal  agencies  or 
institutions,  nonprofit  corporations,  or  political  subdivisions  or  representa- 
tives thereof,  programs  and  services  for  persons  with  mental  illness, 
including  treatment  for  alcoholics,  and  promulgating  and  administering  of 
programs  to  combat  drug  abuse  and  programs  for  services  for  persons  with 
an  intellectual  disability. 

(Z)  To  borrow  money  from  private  lending  institutions  in  order  to 
promote  any  of  the  foregoing  purposes.  A  commission  may  pledge  collateral, 
including  real  estate,  to  secure  the  repayment  of  money  borrowed  under  the 
authority  of  this  paragraph.  Any  such  borrowing  undertaken  by  a  commis- 
sion shall  be  on  terms  and  conditions  that  are  prudent  in  the  sound 
judgment  of  the  members  of  the  commission,  and  the  interest  on  any  such 
loan  shall  not  exceed  the  amount  specified  in  Section  75-17-105.  Any  money 
borrowed,  debts  incurred  or  other  obligations  undertaken  by  a  commission, 
regardless  of  whether  borrowed,  incurred  or  undertaken  before  or  after 
March  15,  1995,  shall  be  valid,  binding  and  enforceable  if  it  or  they  are 
borrowed,  incurred  or  undertaken  for  any  purpose  specified  in  this  section 
and  otherwise  conform  to  the  requirements  of  this  paragraph. 

(m)  To  acquire,  own  and  dispose  of  real  and  personal  property.  Any  real 
and  personal  property  paid  for  with  state  and/or  county  appropriated  funds 
must  have  the  written  approval  of  the  Department  of  Mental  Health  and/or 
the  county  board  of  supervisors,  depending  on  the  original  source  of  funding, 
before  being  disposed  of  under  this  paragraph. 

(n)  To  enter  into  managed  care  contracts  and  make  such  other  arrange- 
ments as  may  be  deemed  necessary  or  appropriate  by  the  regional  commis- 
sion in  order  to  participate  in  any  managed  care  program.  Any  such  contract 
or  arrangement  affecting  more  than  one  (1)  region  must  have  prior  written 
approval  of  the  Department  of  Mental  Health  before  being  initiated  and 
annually  thereafter. 

(o)  To  provide  facilities  and  services  on  a  discounted  or  capitated  basis. 
Any  such  action  when  affecting  more  than  one  (1)  region  must  have  prior 
written  approval  of  the  Department  of  Mental  Health  before  being  initiated 
and  annually  thereafter. 

(p)  To  enter  into  contracts,  agreements  or  other  arrangements  with  any 
person,  payor,  provider  or  other  entity,  under  which  the  regional  commission 
assumes  financial  risk  for  the  provision  or  delivery  of  any  services,  when 
deemed  to  be  necessary  or  appropriate  by  the  regional  commission.  Any 
action  under  this  paragraph  affecting  more  than  one  (1)  region  must  have 
prior  written  approval  of  the  Department  of  Mental  Health  before  being 
initiated  and  annually  thereafter. 

(q)  To  provide  direct  or  indirect  funding,  grants,  financial  support  and 
assistance  for  any  health  maintenance  organization,  preferred  provider 
organization  or  other  managed  care  entity  or  contractor,  where  such  orga- 
nization, entity  or  contractor  is  operated  on  a  nonprofit  basis.  Any  action 
under  this  paragraph  affecting  more  than  one  (1)  region  must  have  prior 
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written  approval  of  the  Department  of  Mental  Health  before  being  initiated 
and  annually  thereafter. 

(r)  To  form,  establish,  operate,  and/or  be  a  member  of  or  participant  in, 
either  individually  or  with  one  or  more  other  regional  commissions,  any 
managed  care  entity  as  defined  in  Section  83-41-403(c).  Any  action  under 
this  paragraph  affecting  more  than  one  (1)  region  must  have  prior  written 
approval  of  the  Department  of  Mental  Health  before  being  initiated  and 
annually  thereafter. 

(s)  To  meet  at  least  annually  with  the  board  of  supervisors  of  each 
county  in  its  region  for  the  purpose  of  presenting  its  total  annual  budget  and 
total  mental  health/intellectual  disability  services  system.  The  commission 
shall  submit  an  annual  report  on  the  adult  mental  health  services,  children 
mental  health  services  and  intellectual  disability  services  required  by  the 
State  Board  of  Mental  Health. 

(t)  To  provide  alternative  living  arrangements  for  persons  with  serious 
mental  illness,  including,  but  not  limited  to,  group  homes  for  persons  with 
chronic  mental  illness. 

(u)  To  make  purchases  and  enter  into  contracts  for  purchasing  in 
compliance  with  the  public  purchasing  law.  Sections  31-7-12  and  31-7-13, 
with  compliance  with  the  public  purchasing  law  subject  to  audit  by  the  State 
Department  of  Audit. 

(v)  To  insure  that  all  available  funds  are  used  for  the  benefit  of  persons 
with  mental  illness,  persons  with  an  intellectual  disability,  substance 
abusers  and  persons  with  developmental  disabilities  with  maximum  effi- 
ciency and  minimum  administrative  cost.  At  any  time  a  regional  commis- 
sion, and/or  other  related  organization  whatever  it  may  be,  accumulates 
surplus  funds  in  excess  of  one-half  (V2)  of  its  annual  operating  budget,  the 
entity  must  submit  a  plan  to  the  Department  of  Mental  Health  stating  the 
capital  improvements  or  other  projects  that  require  such  surplus  accumula- 
tion. If  the  required  plan  is  not  submitted  within  forty-five  (45)  days  of  the 
end  of  the  applicable  fiscal  year,  the  Department  of  Mental  Health  shall 
withhold  all  state  appropriated  funds  from  such  regional  commission  until 
such  time  as  the  capital  improvement  plan  is  submitted.  If  the  submitted 
capital  improvement  plan  is  not  accepted  by  the  department,  the  surplus 
funds  shall  be  expended  by  the  regional  commission  in  the  local  mental 
health  region  on  group  homes  for  persons  with  mental  illness,  persons  with 
an  intellectual  disability,  substance  abusers,  children  or  other  mental 
health/intellectual  disability  services  approved  by  the  Department  of  Mental 
Health. 

(w)  Notwithstanding  any  other  provision  of  law,  to  fingerprint  and 
perform  a  criminal  history  record  check  on  every  employee  or  volunteer. 
Every  employee  or  volunteer  shall  provide  a  valid  current  social  security 
number  and/or  driver's  license  number  that  will  be  furnished  to  conduct  the 
criminal  history  record  check.  If  no  disqualifying  record  is  identified  at  the 
state  level,  fingerprints  shall  be  forwarded  to  the  Federal  Bureau  of 
Investigation  for  a  national  criminal  history  record  check. 
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(x)  In  general  to  take  any  action  which  will  promote,  either  directly  or 
indirectly,  any  and  all  of  the  foregoing  purposes. 

(2)  The  types  of  services  established  by  the  State  Department  of  Mental 
Health  that  must  be  provided  by  the  regional  mental  health/intellectual 
disability  centers  for  certification  by  the  department,  and  the  minimum  levels 
and  standards  for  those  services  established  by  the  department,  shall  be 
provided  by  the  regional  mental  health/intellectual  disability  centers  to 
children  when  such  services  are  appropriate  for  children,  in  the  determination 
of  the  department. 

SOURCES:  Codes,  1942,  §  6909-58;  Laws,  1966,  ch.  477,  §  2;  Laws,  1973,  ch.  384, 
§  1;  Laws,  1984,  ch.  495,  §  16;  reenacted  and  amended.  Laws,  1985,  ch.  474, 
§  25;  Laws,  1986,  ch.  438,  §  25;  Laws,  1987,  ch.  483,  §  26;  Laws,  1988,  ch.  442, 
§  23;  Laws,  1989,  ch.  537,  §  22;  Laws,  1990,  ch.  518,  §  23;  Laws,  1991,  ch.  618, 
§  22;  Laws,  1992,  ch.  491  §  23;  Laws,  1995,  ch.  410,  §  1;  Laws,  1996,  ch.  342, 
§  1;  Laws,  1996,  ch.  463,  §  1;  Laws,  1997,  ch.  587,  §  3,  eff  July  1,  1997;  Laws, 
2003,  ch.  415,  §  1;  Laws,  2010,  ch.  476,  §  30;  Laws,  2011,  ch.  501,  §  5,  eff  from 
and  after  July  1,  2011. 

Editor's  Note  —  Laws  of  1997,  ch.  587,  §  1,  provides  as  follows: 
"SECTION  1.  This  act  shall  be  known  and  may  be  cited  as  the  Mississippi  Mental 
Health  Reform  Act  of  1997." 

Laws  of  2011,  ch.  501,  §  1,  effective  July  1,  2011,  provides: 

"SECTION  1.  This  act  shall  be  known  and  may  be  cited  as  the  'Rose  Isabel  Williams 
Mental  Health  Reform  Act  of  2011."' 

Amendment  Notes  —  The  2011  amendment  inserted  "and  required"  and  "and  as 
specified  in  Section  41-4-1(2)"  near  the  end  of  the  second  sentence  in  (1);  added  the  last 
six  sentences  of  (l)(a);  and  added  the  last  sentence  in  (l)(s). 

Cross  References  —  Immunity  of  state  and  political  subdivisions  from  liability  and 
suit  for  torts  and  torts  of  its  employees,  see  §§  11-46-1  et  seq. 

Participation  in  a  comprehensive  plan  of  one  or  more  policies  of  liability  insurance 
procured  and  administered  by  the  Department  of  Finance  and  Administration,  see 
§  11-46-17. 

Reimbursement  under  the  Medicaid  law  for  mental  health  services  provided  by  a 
center  established  under  §§  41-19-31  through  41-19-39,  see  §  43-13-117. 

JUDICIAL  DECISIONS 


1.  In  generaL 

Despite  its  state  agency  status,  a  re- 
gional mental  health  commission  was  re- 
quired to  adhere  to  the  municipal  zoning 
ordinances  of  the  city  when  selecting  a 
regional  mental  health  facility  site.  City  of 
Hattiesburg  v.  Region  XII  Comm'n  on 
Mental  Health  &  Retardation,  654  So.  2d 
516  (Miss.  1995). 


A  regional  mental  health-mental  retar- 
dation commission's  purchase  of  liability 
insurance  did  not  waive  the  commission's 
sovereign  immunity.  Region  VII,  Mental 
Health-Mental  Retardation  Ctr.  v.  Isaac, 
523  So.  2d  1013  (Miss.  1988). 


ATTORNEY  GENERAL  OPINIONS 

A  regional  mental  health  commission  ployees,  so  long  as  such  programs  are  not 
may  use  incentive  programs  for  its  em-     based  on  past  services.  Jackson,  June  29, 
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1992,  A.G.  Op.  #92-0435. 

Authority  for  mental  illness  and  retar- 
dation facilities  to  enter  into  contracts  for 
implementation  or  operation  of  programs 
is  at  Miss.  Code  Section  41-19-33(e).  Jack- 
son, June  11,  1993,  A.G.  Op.  #93-0148. 

Financing  arrangements  for  mental  ill- 
ness and  retardation  facilities,  if  neces- 
sary, are  authorized  by  Miss.  Code  Section 
41-19-33(k).  Jackson,  June  11,  1993,  A.G. 
Op.  #93-0148. 

State  law  does  not  empower  Regional 
Mental  Health  Commission  created  pur- 
suant to  Miss.  Code  Section  41-19-33  to 
form  private  corporation.  Jackson,  June 
11,  1993,  A.G.  Op.  #93-0148. 

Member  of  Regional  Mental  Health 
Commission  presently  serving  is  not  pro- 
hibited from  serving  at  same  time  as 
member  of  State  Board  of  Mental  Health, 
so  long  as  he  does  not  receive  from  Re- 
gional Mental  Health  Commission  any 
compensation,  including  salary,  per  diem 
or  expenses  from  funds  allocated  to  it  by 
State  Board  of  Mental  Health.  Littlejohn 
Dec.  13,  1993,  A.G.  Op.  #93-0815. 

Section  41-19-33  allows  regional  mental 
health  commissions  to  borrow  money  for 
any  authorized  purpose  of  the  commis- 
sion. There  is  no  statutory  requirement 
that  the  Commission  publish  notice  to 
obtain  bids  for  financing  for  the  construc- 
tion of  an  addition  to  an  existing  facility. 
Littlejohn,  May  10,  1995,  A.G.  Op.  #95- 
0158. 

The  Region  VI  Mental  Health-Mental 
Retardation  Commission  under  its  broad 
grant  of  authority  may,  but  is  not  required 


to,  provide  such  benefits  as  health  insur- 
ance to  its  employees  and  pay  the  premi- 
ums therefore  in  whole  or  in  part  as  it 
deems  proper.  Oakes,  August  28,  1998, 
A.G.  Op.  #98-0522. 

Simultaneous  service  on  a  local  school 
board,  the  Ethics  Commission  and  a  Re- 
gional Mental  Health  Commission  is  not  a 
violation  of  Miss.  Const.,  Art.  I,  §  2. 
Brown,  Jan.  23,  2004,  A.G.  Op.  04-0012. 

A  regional  commission  would  not  be 
authorized  to  make  pharmacy  services 
available  to  an  employee  who  is  not  a 
client.  Smith,  Oct.  27,  2006,  A.G.  Op. 
06-0531,  2006  Miss.  AG  LEXIS  397;  modi- 
fied as  to  authority  of  regional  commission 
to  offer  pharmacy  services  to  persons 
other  than  persons  who  are  clients  of  the 
regional  commission  by  Smith,  February 
9,  2007,  A.G.  Op.  #07-00047,  2007  Miss. 
AG  LEXIS  21. 

A  county  central  vehicle  repair  depart- 
ment may  provide  repair  and  mainte- 
nance services  to  a  regional  mental  health 
center  pursuant  to  an  interlocal  agree- 
ment. Ross,  Dec.  8,  2006,  A.G.  Op.  06- 
0594. 

The  Northeast  Mental  Health-Mental 
Retardation  Commission,  Region  III,  is 
authorized  to  provide  pharmacy  services 
to  its  clients  as  well  as  to  its  employees  as 
a  fringe  benefit,  but  not  to  the  general 
public,  as  long  as  such  services  are  autho- 
rized by  the  Mississippi  State  Board  of 
Pharmacy  Smith,  February  9,  2007,  A.G. 
Op.  #07-00047,  2007  Miss.  AG  LEXIS  21 
(modifying  Smith,  A.G.  Op.  #06-00531, 
2006  Miss.  AG  LEXIS  397). 


§  41-19-35.    Appointment,  term,  and  compensation  of  regional 
commission  members. 

The  board  of  supervisors  of  each  participating  county  in  the  program  shall 
appoint  one  (1)  member  to  represent  its  county  on  the  regional  commission  in 
its  respective  region  for  a  term  of  four  (4)  years.  Any  compensation  of  such 
members  shall  be  paid  by  the  regional  commission,  in  its  discretion,  from  any 
funds  available. 


SOURCES:  Codes,  1942,  §  6909-59;  Laws,  1966,  ch.  477,  §  3,  eff  from  and  after 
passage  (approved  June  16,  1966). 
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Cross  References  —  Reimburserrient  under  the  Medicaid  law  for  mental  health 
services  provided  by  a  center  established  under  §§  41-19-31  through  41-19-39,  see 
§  43-13-117. 

§  41-19-37.    Location  of  facilities  or  services  in  regions. 

The  location  of  any  mental  illness  and  intellectual  disability  facilities  or 
services  in  any  of  the  regions  shall  be  determined  by  the  regional  commission. 
Hov^ever,  such  location  and  such  services  shall  not  conflict  with  the  state  plan 
for  services  or  facilities  developed  by  the  Department  of  Mental  Health. 

SOURCES:  Codes,  1942,  §  6909-60;  Laws,  1966,  ch.  477,  §  4;  Laws,  1974,  ch.  567, 
§  12;  Laws,  2010,  ch.  476,  §  31,  eff  from  and  after  passage  (approved  Apr.  1, 
2010.) 

Cross  References  —  Reimbursement  under  the  Medicaid  law  for  mental  health 
services  provided  by  a  center  established  under  §§  41-19-31  through  41-19-39,  see 
§  43-13-117. 

JUDICIAL  DECISIONS 

1.  In  general.  regional  mental  health  facility  site.  City  of 

Despite  its  state  agency  status,  a  re-     Hattiesburg  v.  Region  XII  Comm'n  on 
gional  mental  health  commission  was  re-     Mental  Health  &  Retardation,  654  So.  2d 
quired  to  adhere  to  the  municipal  zoning     516  (Miss.  1995). 
ordinances  of  the  city  when  selecting  a 

§  41-19-38.  Mental  health  facilities  subject  to  local  zoning 
ordinances  or  regulations. 

Any  regional  mental  health  or  intellectual  disability  commission  estab- 
lished according  to  the  provisions  of  Section  41-19-31  et  seq.  shall  not  construct 
or  operate  any  facility  in  an  area  in  violation  of  any  local  zoning  ordinances  or 
regulations. 

SOURCES:  Laws,  1995,  ch.  528,  §  16;  Laws,  2010,  eh.  476,  §  32,  eff  from  and 
after  passage  (approved  Apr.  1,  2010.) 

§  41-19-39.  Financial  support  for  facilities  or  services  for 
individuals  with  mental  illness  or  intellectual  disability;  tax 
levy. 

After  a  plan  for  mental  illness  and  intellectual  disability  facilities  or 
services  has  been  submitted  by  any  regional  commission  and  approved  by  the 
Department  of  Mental  Health,  the  regional  commission  may  request  the 
boards  of  supervisors  of  the  various  counties  in  the  region  to  levy  a  special  tax 
for  the  construction,  operation  and  maintenance  of  those  mental  illness  and 
intellectual  disability  facilities  or  services  in  such  region.  The  boards  of 
supervisors  of  the  counties  desiring  to  participate  in  the  program  in  each 
region  are  authorized  to  use  any  available  funds  and,  if  necessary,  to  levy  a 
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special  tax,  not  to  exceed  two  (2)  mills,  for  the  construction,  operation  and 
maintenance  of  the  mental  illness  and  intellectual  disability  facilities  or 
services  provided  for  and  authorized  in  Sections  41-19-31  through  41-19-39. 

The  governing  authority  of  any  municipality  in  the  region  may,  upon 
resolution  spread  upon  its  minutes,  make  a  voluntary  contribution  for  the 
construction,  operation  or  maintenance  of  the  mental  illness  and  intellectual 
disability  facilities  in  the  region  in  which  the  municipality  lies. 

In  addition  to  the  purposes  for  which  the  county  tax  levies  and  municipal 
contributions  may  be  used  as  authorized  under  this  section,  the  county  tax 
levies  and  municipal  contributions  may  also  be  used  for  repayment  of  any 
loans  from  private  lending  institutions  made  by  the  commission  under  the 
authority  of  Section  41-19-33(Z). 

SOURCES:  Codes,  1942,  §  6909-61;  Laws,  1966,  ch.  477,  §  4;  Laws,  1972,  ch.  307, 
§  1;  Laws,  1974,  ch.  567,  §  13;  Laws,  1995,  ch.  410,  §  2;  Laws,  2010,  ch.  476, 
§  33,  eff  from  and  after  passage  (approved  Apr.  1,  2010.) 

Cross  References  —  Local  ad  valorem  tax  levies,  generally,  see  §§  27-39-301  et  seq. 

Reimbursement  under  the  Medicaid  law  for  mental  health  services  provided  by  a 
center  established  under  §§  41-19-31  through  41-19-39,  see  §  43-13-117. 

Availability  of  financial  assistance  for  care  provided  in  an  approved  regional  mental 
health/retardation  center,  see  §  43-13-117. 

ATTORNEY  GENERAL  OPINIONS 


Since  the  regional  mental  health  com- 
mission was  selected  by  boards  of  super- 
visors of  various  counties  in  region  and 
members  were  appointed  by  such  boards, 
commission  may  invest  any  surplus  funds 
as  directed  by  Section  19-9-29.  Stewart, 
Sept.  17,  1992,  A.G.  Op.  #92-0672. 


Section  41-19-39  is  sufficiently  broad  to 
allow  county  to  contribute  real  estate,  as 
well  as  funds,  to  mental  health  commis- 
sion which  county  supports.  Leggett,  Feb. 
9,  1994,  A.G.  Op.  #93-1023. 


§  41-19-41.    Commitment  of  patients  to  regional  mental  health 
or  intellectual  disability  centers. 

Any  regional  mental  health  or  intellectual  disability  facility  or  service 
established  and  operated  according  to  the  provisions  set  forth  in  Sections 
41-19-31  through  41-19-39,  is  eligible  to  admit  and  treat  patients  committed  by 
either  the  chancellors  or  chancery  clerks  in  the  same  manner  as  is  provided  by 
the  laws  of  Mississippi  for  commitment  to  the  state  mental  institutions. 

SOURCES:  Codes,  1942,  §  6909-71;  Laws,  1968,  eh.  439,  §  1;  Laws,  2010,  ch.  476, 
§  34,  eff  from  and  after  passage  (approved  Apr.  1,  2010.) 

Cross  References  —  Procedures  for  and  individual's  procedural  and  substantive 
rights  during  the  initial  involuntary  commitment  hearing  and  thereafter,  see  §§  41- 
21-61  et  seq. 

Definition  of  persons  with  mental  illness  or  an  intellectual  disability,  see  §  41-21-61. 
Proceedings  for  commitment  to  state  mental  institutions,  see  §§  41-21-61  et  seq. 
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Length  of  initial  involuntary  commitment  of  persons  with  mental  illness  or  an 
intellectual  disability,  see  §  41-21-73. 

Prohibition  against  involuntary  commitment  of  persons  whose  primary  problems  are 
physical  disabilities  associated  with  old  age  or  infant  birth  defects,  see  §  41-21-73. 

Voluntary  admission  of  persons  with  mental  illness  or  an  intellectual  disability  of 
particular  age  or  marital  status,  see  §  41-21-103. 

Criminal  sanctions  for  unlawfully  conspiring  to  commit  an  individual  to  a  treatment 
facility,  see  §§  41-21-107  and  97-3-13. 

RESEARCH  REFERENCES 

Law  Reviews.  Symposium  on  Missis-     risdiction  and  Venue  —  Rules  16,  81  and 
sippi  Rules  of  Civil  Procedure:  Pretrial     82.  52  Miss.  L.  J.  105,  March  1982. 
Procedure,  Applicability  of  Rules,  and  Ju- 

§  41-19-43.    Expenses  of  chancery  clerk  and  sheriff. 

Whenever  it  is  necessary  to  commit  and  transport  any  eligible  patient  to 
a  regional  mental  health  or  intellectual  disability  facility  for  treatment  or  care, 
the  chancery  clerk  and  sheriff  shall  be  entitled  to  expenses  as  provided  for  by 
the  laws  of  Mississippi  for  commitment  and  transportation  to  state  mental 
institutions. 

SOURCES:  Codes,  1942,  §  6909-72;  Laws,  1968,  ch.  439,  §  2;  Laws,  2010,  eh.  476, 
§  35,  eff  from  and  after  passage  (approved  Apr.  1,  2010.) 

INTERAGENCY  COMMISSION  ON  MENTAL  ILLNESS  AND  MENTAL 

RETARDATION 
[REPEALED] 

Sec. 

41-19-61  through  41-19-69.  Repealed. 

§§  41-19-61  through  41-19-69.  Repealed. 

Repealed  by  Laws,  1974,  ch.  567,  §  15,  eff  from  and  after  passage 
(approved  April  23,  1974). 

[Laws,  1966,  ch.  476,  §§  1-5] 

Editor's  Note  —  Former  §  41-19-61  created  and  set  out  the  membership  of  the 
Mississippi  Interagency  Commission  on  Mental  Illness  and  Mental  Retardation. 

Former  §  41-19-63  dealt  with  the  compensation  of  members  of  the  interagency 
commission,  the  election  of  officers,  and  the  commission's  accounting  system. 

Former  §  41-19-65  detailed  the  purposes  and  functions  of  the  interagency  commis- 
sion. 

Former  §  41-19-67  dealt  with  the  scope  of  authority  of  the  interagency  commission. 

Former  §  41-19-69  authorized  the  interagency  commission  to  employ  an  executive 
director  and  staff,  to  receive  federal  funds  and  grants,  develop  projects,  enter  into 
contracts,  and  expend  funds. 

The  authority,  personnel  and  property  of  the  abolished  Mississippi  Interagency 
Commission  on  Mental  Illness  and  Mental  Retardation  were  transferred  to  the  state 
board  of  mental  health.  See  §  41-4-11.  Section  16  of  the  repealing  act  provided,  in  part. 
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that  "all  powers,  duties  and  responsibilities  transferred  by  this  act  shall  remain  under 
the  authority  and  control  of  existing  state  agencies  until  July  1,  1974." 

COORDINATION  OF  SERVICES  TO  MENTALLY  ILL  AND  MENTALLY 

RETARDED 
[REPEALED] 

Sec. 

41-19-81.  Repealed. 

§  41-19-81.  Repealed. 

Repealed  by  Laws,  1974,  ch.  567,  §  15,  eff  from  and  after  passage 
(approved  April  23,  1974). 

[Laws,  1962,  ch.  417,  §§  1,  2] 

Editor's  Note  —  Former  §  41-19-81  empowered  the  board  of  trustees  of  mental 
institutions  to  coordinate  services  to  the  mentally  ill  and  mentally  retarded,  ordered  the 
cooperation  of  other  state  departments  and  agencies,  and  set  out  the  purpose  and  intent 
of  the  section. 

The  authority,  personnel  and  property  of  the  abolished  board  of  trustees  of  mental 
institutions  were  transferred  to  the  state  board  of  mental  health.  See  §  41-4-11.  Section 
16  of  the  repealing  act  provided,  in  part,  that  "all  powers,  duties  and  responsibilities 
transferred  by  this  act  shall  remain  under  the  authority  and  control  of  existing  state 
agencies  until  July  1,  1974." 

CONTRIBUTIONS  BY  CERTAIN  LOCAL  GOVERNMENTS  TO 
NONPROFIT  CORPORATIONS  ASSISTING  CHILDREN  WITH  MENTAL 

RETARDATION 

Sec. 

41-19-91.         Certain  counties  and  municipalities  may  contribute  to  nonprofit  corpo- 
rations operating  programs  for  children  with  an  intellectual  disability. 

§  41-19-91.  Certain  counties  and  municipalities  may  contrib- 
ute to  nonprofit  corporations  operating  programs  for  chil- 
dren with  an  intellectual  disability. 

(1)  Any  board  of  supervisors,  mayor  and  board  of  selectmen  of  any  city  in 
which  Mississippi  State  Highway  No.  50  and  United  States  Highway  No.  45 
Alternate  intersect,  are  authorized  and  empowered,  in  their  discretion,  to 
contribute  a  sum  not  to  exceed  Ten  Thousand  Dollars  ($10,000.00)  each  to  a 
nonprofit  corporation,  the  purpose  of  which  is  to  develop  and  operate  programs 
for  children  with  an  intellectual  disability.  The  contribution  may  be  made  from 
the  general  fund  of  such  county  and/or  city  wherein  funds  may  be  available. 

(2)  To  acquire  the  funds  in  which  to  make  such  contribution,  the  board  of 
supervisors  of  such  county  and/or  mayor  and  board  of  selectmen  of  such  city 
are  authorized  and  empowered,  in  its  discretion,  to  set  aside,  appropriate  and 
expend  monies  from  the  general  fund. 
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SOURCES:  Laws,  1973,  ch.  454,  §§  1-3;  Laws,  1986,  ch.  400,  §  23;  Laws,  2010,  ch. 
476,  §  36,  eff  from  and  after  passage  (approved  Apr.  1,  2010.) 


Cross  References  —  Local  ad  valorem  tax  levies  generally,  see  §§  27-39-301  et  seq. 


ELLISVILLE  STATE  SCHOOL 


Sec. 

41-19-101.  Repealed. 

41-19-103.       Establishment  of  the  Ellisville  State  School. 
41-19-105  and  41-19-107.  Repealed 

41-19-108.       Construction  and  equipping  of  certain  Ellisville  State  School  buildings 

and  facilities. 
41-19-109.  Repealed. 
41-19-111.  Repealed. 

41-19-112.       Administration  by  State  Board  of  Mental  Health. 
41-19-113.  Repealed. 

41-19-114.       Assessment  of  support  and  maintenance  costs. 
41-19-115.  Repealed. 

41-19-116.       Criminal  offenses  and  penalties. 
41-19-117.  Repealed. 

41-19-118.       Designation  of  Ellisville  State  School  as  state  agency  for  carr)ring  out 

purposes  of  Congressional  acts  pertaining  to  intellectual  disabilities. 
41-19-119.  Repealed. 
41-19-121.       Board  for  director. 

§  41-19-101.  Repealed. 

Repealed  by  Laws,  1984,  ch.  477,  §  26,  eff  from  and  after  July  1,  1984. 
[Codes,  Hemingway's  1921  Supp.  §  5728b;  1930,  §  7269;  1942,  §  6764; 
Laws,  1920,  ch.  210;  Laws,  1984,  ch.  472,  §  3] 

Editor's  Note  —  Former  §  41-19-101  defined  "feeble-minded"  and  "poor  person". 

§  41-19-103.    Establishment  of  the  Ellisville  State  School. 

The  Ellisville  State  School  established  by  Chapter  210,  Laws  of  Missis- 
sippi 1920,  is  recognized  as  now  existing  and  shall  hereafter  be  known  under 
the  name  of  Ellisville  State  School  for  the  care  and  treatment  of  persons  with 
an  intellectual  disability.  The  school  shall  have  the  power  to  receive  and  hold 
property,  real,  personal  and  mixed,  as  a  body  corporate.  The  school  shall  be 
under  the  direction  and  control  of  the  State  Board  of  Mental  Health. 


SOURCES:  Codes,  Hemingway's  1921  Supp.  §  5728e;  1930,  §  7270;  1942,  §  6765; 
Laws,  1920,  ch.  210;  Laws,  1930,  eh.  30;  Laws,  2008,  ch.  442,  §  43;  Laws,  2010, 
ch.  476,  §  37,  eff  from  and  after  passage  (approved  Apr.  1,  2010.) 

Editor's  Note  —  Laws  of  1992,  ch.  324,  §  1,  eff  from  and  after  passage  (approved 
April  20,  1992),  provides  as  follows: 

"SECTION  1.  Ellisville  State  School,  a  State  Department  of  Mental  Health  facility,  is 
authorized  and  empowered  to  purchase,  for  a  price  of  Fourteen  Thousand  Four 
Hundred  Six  Dollars  ($14,406.00),  from  First  South  Production  Credit  Association, 
thirty-two  and  one-half  (S2-V2)  acres  of  land,  more  or  less,  lying  south  of  Interstate  59 
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in  the  W/2  of  the  NW/4  of  Section  18,  Township  7  North,  Range  12  West,  First  Judicial 
District,  Jones  County,  Mississippi.  The  purchase  shall  be  made  from  funds  currently 
appropriated  to  Ellisville  State  School  for  the  fiscal  year  1991-1992." 
Laws  of  2011,  ch.  447,  §  3,  provides: 

"SECTION  3.  Ellisville  State  School,  by  and  through  the  State  Board  of  Mental 
Health,  shall  convey  without  compensation  to  the  Mississippi  Transportation  Commis- 
sion all  of  its  right,  title  and  interest  in  certain  real  property  hereinafter  labeled  as 
Warranty,  such  conveyance  being  located  in  Jones  County,  Mississippi,  described  more 
specifically  as  follows: 

"WARRANTY 

"INDEXING  INSTRUCTIONS:  SE  Va  of  the  SW  V4;  NW  Va  of  the  SE  Va;  NE  Va  of  the 
SE  1/4;  SE  Va  of  the  NE  Va  of  Section  8,  Township  7  North,  Range  12  West.  AND 

"SW  Va  of  the  NW  Va  of  Section  9,  Township  7  North,  Range  12  West,  First  Judicial 
District,  Jones  County,  Mississippi. 

"AND 

"SW  Va  of  the  NW  Va  of  Section  9,  Township  7  North,  Range  12  West,  First  Judicial 
District,  Jones  County,  Mississippi. 
"AND 

"NE  1/4  of  the  SE  Va\  SE  Va  of  the  NE  Va  of  Section  8  and  SW  Va  of  the  NW  Va  of  Section 
9,  all  in  Township  7  North,  Range  12  West,  First  Judicial  District,  Jones  County, 
Mississippi. 

"Exhibit  "A" 

"COMMENCE  AT  THE  NW  CORNER  OF  THE  NW  Va  OF  SECTION  9,  TOWNSHIP 
7  NORTH,  RANGE  12  WEST,  FIRST  JUDICIAL  DISTRICT,  JONES  COUNTY, 
MISSISSIPPI;  THENCE  RUN  SOUTH  A  DISTANCE  OF  1,701.15  FEET;  THENCE 
RUN  EAST  A  DISTANCE  OF  457.64  FEET  TO  THE  POINT  OF  BEGINNING  OF  THE 
LAND  TO  BE  DESCRIBED;  FROM  SAID  POINT  OF  BEGINNING,  RUN  NORTH  06° 
50'15"  EAST  ADISTANCE  OF  243.08  FEET;  THENCE  RUN  SOUTH  85°  51'  04"  EAST 
A  DISTANCE  OF  20.92  FEET;  THENCE  RUN  SOUTH  44°  29'  44"  EAST  ADISTANCE 
OF  113.45  FEET;  THENCE  RUN  SOUTH  39°  08' 16"  WEST  A  DISTANCE  OF  204.88 
FEET  BACK  TO  THE  POINT  OF  BEGINNING,  CONTAINING  0.3235  ACRES,  AND 
BEING  A  PART  OF  THE  SW  Va  OF  THE  NW  Va  OF  SECTION  9,  TOWNSHIP  7 
NORTH,  RANGE  12  WEST,  FIRST  JUDICIAL  DISTRICT,  JONES  COUNTY,  MISSIS- 
SIPPI. BEARINGS  NOTED  IN  THIS  DESCRIPTION  ARE  REFERENCED  TO  MIS- 
SISSIPPI STATE  PLANE  EAST  ZONE  GRID  NORTH. 

"Exhibit  "B" 

"COMMENCE  AT  THE  SE  CORNER  OF  THE  SE  Va  OF  SECTION  8,  TOWNSHIP  7 
NORTH,  RANGE  12  WEST,  FIRST  JUDICIAL  DISTRICT,  JONES  COUNTY,  MISSIS- 
SIPPI; THENCE  RUN  NORTH  A  DISTANCE  OF  2,231.51  FEET;  THENCE  RUN 
WEST  A  DISTANCE  OF  813.18  FEET  TO  THE  POINT  OF  BEGINNING  OF  THE 
LAND  TO  BE  DESCRIBED;  FROM  SAID  POINT  OF  BEGINNING,  RUN  NORTH  60° 
54'  31"  EAST  A  DISTANCE  OF  334.25  FEET;  THENCE  RUN  NORTH  29°  05'  29" 
WEST  A  DISTANCE  OF  10.00  FEET;  THENCE  RUN  SOUTH  60°  54'  31"  WEST  A 
DISTANCE  OF  334.25  FEET;  THENCE  RUN  SOUTH  29°  05'  29"  EAST  A  DISTANCE 
OF  10.00  FEET  BACK  TO  THE  POINT  OF  BEGINNING,  CONTAINING  0.0767 
ACRES,  AND  BEING  A  PART  OF  THE  NE  Va  OF  THE  SE  Va  OF  SECTION  8, 
TOWNSHIP  7  NORTH,  RANGE  12  WEST,  FIRST  JUDICIAL  DISTRICT,  JONES 
COUNTY,  MISSISSIPPI.  BEARINGS  NOTED  IN  THIS  DESCRIPTION  ARE  REFER- 
ENCED TO  MISSISSIPPI  STATE  PLANE  EAST  ZONE  GRID  NORTH. 

"Exhibit  "C" 

"COMMENCE  AT  THE  SE  CORNER  OF  THE  SE  Va  OF  SECTION  8,  TOWNSHIP  7 
NORTH,  RANGE  12  WEST,  FIRST  JUDICIAL  DISTRICT,  JONES  COUNTY,  MISSIS- 
SIPPI; THENCE  RUN  NORTH  A  DISTANCE  OF  1,986.50  FEET;  THENCE  RUN 
WEST  A  DISTANCE  OF  1,191.83  FEET  TO  THE  POINT  OF  BEGINNING  OF  THE 
LAND  TO  BE  DESCRIBED;  FROM  SAID  POINT  OF  BEGINNING,  RUN  SOUTH  60° 
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54'  31"  WEST  A  DISTANCE  OF  150.00  FEET;  THENCE  RUN  SOUTH  29°  05'  29" 
EAST  A  DISTANCE  OF  10.00  FEET;  THENCE  RUN  SOUTH  60°  54'  31"  WEST  A 
DISTANCE  OF  300.00  FEET;  THENCE  RUN  NORTH  29°  05'  29"  WEST  A  DISTANCE 
OF  25.00  FEET;  THENCE  RUN  SOUTH  60°  54'  31"  WEST  A  DISTANCE  OF  600.00 
FEET;  THENCE  RUN  NORTH  29°  05'  29"  WEST  A  DISTANCE  OF  25.00  FEET; 
THENCE  RUN  NORTH  60°  54'  31"  EAST  A  DISTANCE  OF  1,050.00  FEET;  THENCE 
RUN  SOUTH  29°  05'  29"  EAST  A  DISTANCE  OF  40.00  FEET  BACK  TO  THE  POINT 
OF  BEGINNING,  CONTAINING  0.8264  ACRES,  AND  BEING  APART  OF  THE  NW  Va 
OF  THE  SE  1/4  AND  THE  NE  OF  THE  SE  Va  OF  SECTION  8,  TOWNSHIP  7 
NORTH,  RANGE  12  WEST,  FIRST  JUDICIAL  DISTRICT,  JONES  COUNTY,  MISSIS- 
SIPPI. BEARINGS  NOTED  IN  THIS  DESCRIPTION  ARE  REFERENCED  TO  MIS- 
SISSIPPI STATE  PLANE  EAST  ZONE  GRID  NORTH. 
"Exhibit  "D" 

"COMMENCE  AT  THE  SE  CORNER  OF  THE  SE  Va  OF  SECTION  8,  TOWNSHIP  7 
NORTH,  RANGE  12  WEST,  FIRST  JUDICIAL  DISTRICT,  JONES  COUNTY,  MISSIS- 
SIPPI; THENCE  RUN  NORTH  A  DISTANCE  OF  2,014.03  FEET;  THENCE  RUN 
WEST  A  DISTANCE  OF  1,430.30  FEET  TO  THE  POINT  OF  BEGINNING  OF  THE 
LAND  TO  BE  DESCRIBED;  FROM  SAID  POINT  OF  BEGINNING,  RUN  SOUTH  60° 
54'  31"  WEST  A  DISTANCE  OF  780.00  FEET;  THENCE  RUN  NORTH  29°  05'  29" 
WEST  A  DISTANCE  OF  25.00  FEET;  THENCE  RUN  NORTH  60°  54'  31"  EAST  A 
DISTANCE  OF  175.00  FEET;  THENCE  RUN  NORTH  29°  05'  29"  WEST  A  DISTANCE 
OF  15.00  FEET;  THENCE  RUN  NORTH  60°  54'  31"  EAST  A  DISTANCE  OF  140.00 
FEET;  THENCE  RUN  NORTH  29°  05'  29"  WEST  A  DISTANCE  OF  20.00  FEET; 
THENCE  RUN  NORTH  60°  54'  31"  EAST  A  DISTANCE  OF  110.00  FEET;  THENCE 
RUN  SOUTH  29°  05'  29"  EAST  A  DISTANCE  OF  35.00  FEET;  THENCE  RUN  NORTH 
60°  54'  31"  EAST  A  DISTANCE  OF  355.00  FEET;  THENCE  RUN  SOUTH  29°  05'  29" 
EAST  A  DISTANCE  OF  25.00  FEET  BACK  TO  THE  POINT  OF  BEGINNING, 
CONTAINING  0.5843  ACRES,  AND  BEING  A  PART  OF  THE  NW  Va  OF  THE  SE  Va  OF 
SECTION  8,  TOWNSHIP  7  NORTH,  RANGE  12  WEST,  FIRST  JUDICIAL  DISTRICT, 
JONES  COUNTY,  MISSISSIPPI.  BEARINGS  NOTED  IN  THIS  DESCRIPTION  ARE 
REFERENCED  TO  MISSISSIPPI  STATE  PLANE  EAST  ZONE  GRID  NORTH. 

"Exhibit  "E" 

"COMMENCE  AT  THE  SW  CORNER  OF  THE  SW  Va  OF  SECTION  8,  TOWNSHIP 
7  NORTH,  RANGE  12  WEST,  FIRST  JUDICIAL  DISTRICT,  JONES  COUNTY, 
MISSISSIPPI;  THENCE  RUN  EAST  A  DISTANCE  OF  1,992.97  FEET;  THENCE  RUN 
NORTH  A  DISTANCE  OF  796.35  FEET  TO  THE  POINT  OF  BEGINNING  OF  THE 
LAND  TO  BE  DESCRIBED;  FROM  SAID  POINT  OF  BEGINNING,  RUN  NORTH  81° 
10'  40"  EAST  ADISTANCE  OF  277.83  FEET;  THENCE  RUN  SOUTH  15°  55'13"  EAST 
A  DISTANCE  OF  62.67  FEET;  THENCE  RUN  NORTH  67°  17'28"  EAST  A  DISTANCE 
OF  80.56  FEET;  THENCE  RUN  NORTH  15°  55 '13"  WEST  A  DISTANCE  OF  83.66 
FEET;  THENCE  RUN  NORTH  3505'56'  EAST  A  DISTANCE  OF  265.13  FEET; 
THENCE  RUN  SOUTH  60°  54'  31"  WEST  A  DISTANCE  OF  103.38  FEET;  THENCE 
RUN  WESTERLY  ALONG  A  CURVE  TO  THE  LEFT,  SAID  CURVE  HAVING  A 
RADIUS  OF  3,784.73  FEET,  A  CHORD  BEARING  OF  SOUTH  57°  15'34"  WEST,  AND 
A  CHORD  DISTANCE  OF  481.76  FEET,  A  DISTANCE  OF  482.09  FEET  BACK  TO 
THE  POINT  OF  BEGINNING,  CONTAINING  1.0454  ACRES,  AND  BEING  A  PART 
OF  THE  SE  Va  OF  THE  SW  Va  OF  SECTION  8,  TOWNSHIP  7  NORTH,  RANGE  12 
WEST,  FIRST  JUDICIAL  DISTRICT,  JONES  COUNTY,  MISSISSIPPI.  BEARINGS 
NOTED  IN  THIS  DESCRIPTION  ARE  REFERENCED  TO  MISSISSIPPI  STATE 
PLANE  EAST  ZONE  GRID  NORTH. 

"Exhibit  "F" 

"COMMENCE  AT  THE  SE  CORNER  OF  THE  SE  Va  OF  SECTION  8,  TOWNSHIP  7 
NORTH,  RANGE  12  WEST,  FIRST  JUDICIAL  DISTRICT,  JONES  COUNTY,  MISSIS- 
SIPPI; THENCE  RUN  WEST  A  DISTANCE  OF  431.96  FEET;  THENCE  RUN  NORTH 
ADISTANCE  OF  2,581.65  FEET  TO  THE  POINT  OF  BEGINNING  OF  THE  LAND  TO 
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BE  DESCRIBED;  FROM  SAID  POINT  OF  BEGINNING,  RUN  NORTH  36°  11'  13" 
WEST  A  DISTANCE  OF  75.00  FEET;  THENCE  RUN  EASTERLY  ALONG  A  CURVE 
THAT  ARCS  TO  THE  LEFT,  SAID  CURVE  HAVING  A  RADIUS  OF  1,311.61  FEET,  A 
CHORD  BEARING  OF  NORTH  50°  31'22"  EAST,  AND  A  CHORD  DISTANCE  OF 
150.56  FEET,  A  DISTANCE  OF  150.64  FEET;  THENCE  RUN  SOUTH  42°  46'  03" 
EAST  A  DISTANCE  OF  75.00  FEET;  THENCE  RUN  WESTERLY  ALONG  A  CURVE 
THAT  ARCS  TO  THE  RIGHT,  SAID  CURVE  HAVING  A  RADIUS  OF  1,386.61  FEET, 
A  CHORD  BEARING  OF  SOUTH  50°  31'  22"  WEST,  AND  A  CHORD  DISTANCE  OF 
159.17  FEET,  A  DISTANCE  OF  159.26  FEET  BACK  TO  THE  POINT  OF  BEGINNING, 
CONTAINING  0.2668  ACRES,  AND  BEING  A  PART  OF  THE  NE  1/4  OF  THE  SE  1/4 
AND  THE  SE  Va  OF  THE  NE  Va  OF  SECTION  8,  TOWNSHIP  7  NORTH,  RANGE  12 
WEST,  FIRST  JUDICIAL  DISTRICT,  JONES  COUNTY,  MISSISSIPPI.  BEARINGS 
NOTED  IN  THIS  DESCRIPTION  ARE  REFERENCED  TO  MISSISSIPPI  STATE 
PLANE  EAST  ZONE  GRID  NORTH. 
"Exhibit  "G" 

"COMMENCE  AT  THE  NW  CORNER  OF  THE  NW  Va  OF  SECTION  9,  TOWNSHIP 
7  NORTH,  RANGE  12  WEST,  FIRST  JUDICIAL  DISTRICT,  JONES  COUNTY, 
MISSISSIPPI;  THENCE  RUN  EAST  A  DISTANCE  OF  103.06  FEET;  THENCE  RUN 
SOUTH  A  DISTANCE  OF  2,295.30  FEET  TO  THE  POINT  OF  BEGINNING  OF  THE 
LAND  TO  BE  DESCRIBED;  FROM  SAID  POINT  OF  BEGINNING,  RUN  SOUTH  50° 
51'  44"  EAST  ADISTANCE  OF  25.00  FEET;  THENCE  RUN  SOUTH  39°  08'  16"  WEST 
A  DISTANCE  OF  75.00  FEET;  THENCE  RUN  NORTH  50°  51'  44"  WEST  ADISTANCE 
OF  25.00  FEET;  THENCE  RUN  NORTH  39°  08'  16"  EAST  A  DISTANCE  OF  75.00 
FEET  BACK  TO  THE  POINT  OF  BEGINNING,  CONTAINING  0.0430  ACRES,  AND 
BEING  A  PART  OF  THE  SW  Va  OF  THE  NW  Va  OF  SECTION  9,  TOWNSHIP  7 
NORTH,  RANGE  12  WEST,  FIRST  JUDICIAL  DISTRICT,  JONES  COUNTY,  MISSIS- 
SIPPI. BEARINGS  NOTED  IN  THIS  DESCRIPTION  ARE  REFERENCED  TO  MIS- 
SISSIPPI STATE  PLANE  EAST  ZONE  GRID  NORTH." 

Cross  References  —  Facility  being  under  the  jurisdiction  and  control  of  the  state 
department  of  mental  health,  see  §  41-4-11(2). 

Definition  of  persons  with  mental  illness  or  an  intellectual  disability,  see  §  41-21-61. 

RESEARCH  REFERENCES 

ALR.  Application,  to  drug  or  narcotic  Am  Jur.  40  A  Am.  Jur.  2d,  Hospitals  and 
records  maintained  by  druggist  or  physi-     Asylums  §  4. 

cian,  of  "required  records"  exception  to        CJS.  41  C.J.S.,  Hospitals  §§  1,  8-10. 
privilege  against  self-incrimination.  96 
A.L.R.  Fed.  868. 

§§  41-19-105  and  41-19-107.  Repealed. 

Repealed  by  Laws,  2008,  ch.  442,  §  50,  effective  from  and  after  July  1, 
2008. 

§  41-19-105.  [Codes,  Hemingway's  1921  Supp.  §  5728i;  1930,  §  7275; 
1942,  §  6766;  Laws,  1920,  ch.  210;  Laws,  1970,  ch.  374,  §  4;  Laws,  1984,  ch. 
472,  §  4,  eff  from  and  after  July  1,  1984.] 

§  41-19-107.  [Codes,  Hemingway's  1921  Supp.  §  5728n;  1930,  §  7277; 
1942,  §  6767;  Laws,  1920,  ch.  210.] 

Editor's  Note  —  Former  §  41-19-105  provided  for  the  plan  of  Ellisville  State  School. 
Former  §  41-19-107  required  the  director  of  Ellisville  State  School  to  keep  certain 
records. 
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§  41-19-108.    Construction:  and  equipping  of  certain  Ellisville 
State  School  buildings  and  facilities. 

With  funds  provided  by  the  Legislature,  by  direct  appropriation  or 
authorized  bond  issue,  with  federal  matching  funds,  or  with  any  other 
available  funds,  the  Bureau  of  Building,  Grounds  and  Real  Property  Manage- 
ment may  construct  and  equip  the  necessary  residential  and  service  buildings 
and  other  facilities  to  care  for  the  residents  of  Ellisville  State  School.  The 
general  design  of  the  school  and  all  construction  plans  shall  be  approved  and 
recommended  by  the  State  Department  of  Mental  Health. 

SOURCES:  Laws,  2008,  ch.  442,  §  44,  eff  from  and  after  July  1,  2008. 

§  41-19-109.  Repealed. 

Repealed  by  Laws,  2008,  ch.  442,  §  50,  effective  from  and  after  July  1, 
2008. 

§  41-19-109.  [Codes,  Hemingway's  1921  Supp.  §  5728o;  1930,  §  7278; 
1942,  §  6768;  Laws,  1920,  ch.  210.] 

Editor's  Note  —  Former  §  41-19-109  authorized  the  director  of  Ellisville  State 
School  to  sell  certain  agricultural  and  manufactured  products. 

§  41-19-111.  Repealed. 

Repealed  by  Laws,  1984,  ch.  477,  §  26,  eff  from  and  after  July  1,  1984. 
§  41-19-111.  [Codes,  Hemingway's  1921  Supp.  §  5728p;  1930,  §  7279; 
1942,  §  6769;  Laws,  1920,  ch.  210] 

Editor's  Note  —  Former  §  41-19-111  pertained  to  the  commitment,  care  and 
custody  of  a  child  who  was  feeble-minded. 

§  41-19-112.    Administration  by  State  Board  of  Mental  Health. 

Ellisville  State  School  shall  be  administered  by  the  State  Board  of  Mental 
Health.  Provisions  relating  to  the  admission  and  care  of  residents  at  the  school 
shall  be  promulgated  by  the  board. 

SOURCES:  Laws,  2008,  ch.  442,  §  45,  eff  from  and  after  July  1,  2008. 

§  41-19-113.  Repealed. 

Repealed  by  Laws,  1984,  ch.  477,  §  26,  eff  from  and  after  July  1,  1984. 
§  41-19-113.  [Codes,  Hemingway's  1921  Supp.  §  5728y;  1930,  §  7288; 
1942,  §  6778;  Laws,  1920,  ch.  210] 

Editor's  Note  —  Former  §  41-19-113  pertained  to  the  transfer  of  feeble-minded  and 
insane  patients. 
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§  41-19-114.    Assessment  of  support  and  maintenance  costs. 

Persons  admitted  to  Ellisville  State  School  shall  be  assessed  support  and 
maintenance  costs  in  accordance  with  the  provisions  of  the  state  reimburse- 
ment laws  as  they  apply  to  other  state  institutions. 

SOURCES:  Laws,  2008,  ch.  442,  §  46,  eff  from  and  after  July  1,  2008. 

Cross  References  —  Provisions  for  the  reimbursement  of  state  institutions  for 
hospitalization  and  treatment,  see  §§  41-7-71  et  seq. 

For  comparable  provisions  with  respect  to  North  Mississippi  Regional  Center,  South 
Mississippi  Regional  Center,  Boswell  Regional  Center,  and  Hudspeth  Regional  Center, 
see  §§  41-19-13,  41-19-153,  41-19-209  and  41-19-241,  respectively 

§  41-19-115.  Repealed. 

Repealed  by  Laws,  2008,  ch.  442,  §  50,  effective  from  and  after  July  1, 
2008. 

§  41-19-115.  [Codes,  Hemingway's  1921  Supp.  §  5728z;  1930,  §  7289; 
1942,  §  6779;  Laws,  1920,  ch.  210.] 

Editor's  Note  —  Former  §  41-19-115  provided  discharge  procedures  for  Ellisville 
patients. 

§  41-19-116.    Criminal  offenses  and  penalties. 

Any  person  who  (a)  knowingly  and  unlawfully  or  improperly  causes  a 
person  to  be  adjudged  to  be  a  person  with  an  intellectual  disability,  (b)  procures 
the  escape  of  a  legally  committed  resident  or  knowingly  conceals  an  escaped 
legally  committed  resident  of  Ellisville  State  School,  or  (c)  unlawfully  brings 
any  firearm,  deadly  weapon  or  explosive  into  the  school  or  its  grounds,  or 
passes  any  thereof  to  a  resident,  employee  or  officer  of  the  school,  is  guilty  of  a 
misdemeanor  and,  upon  conviction,  shall  be  punished  by  a  fine  of  not  less  than 
Fifty  Dollars  ($50.00),  nor  more  than  Two  Hundred  Dollars  ($200.00),  impris- 
onment for  not  less  than  six  (6)  months,  or  both. 

SOURCES:  Laws,  2008,  eh.  442,  §  47;  Laws,  2010,  ch.  476,  §  38,  eff  from  and 
after  passage  (approved  Apr.  1,  2010.) 

Cross  References  —  For  comparable  provisions  with  respect  to  North  Mississippi 
Regional  Center  and  South  Mississippi  Regional  Center,  Boswell  Regional  Center,  and 
Hudspeth  Regional  Center,  see  §§  41-19-15,  41-19-155,  41-19-211  and  41-19-243, 
respectively. 

Imposition  of  standard  state  assessment  in  addition  to  all  court  imposed  fines  or 
other  penalties  for  any  misdemeanor  violation,  see  §  99-19-73. 

§  41-19-117.  Repealed. 

Repealed  by  Laws,  2008,  ch.  442,  §  50,  effective  from  and  after  July  1, 
2008. 


277 


§  41-19-118 


Public  Health 


§  41-19-117.  [Codes,  Hemingway's  1921  Supp.  §  5728al;  1930,  §  7290; 
1942,  §  6780;  Laws,  1920,  ch.  210.] 

Editor's  Note  —  Former  §  41-19-117  provided  for  habeas  corpus  proceedings  for 
Ellisville  patients. 

§  41-19-118.  Designation  of  Ellisville  State  School  as  state 
agency  for  carrying  out  purposes  of  Congressional  acts 
pertaining  to  intellectual  disabilities. 

Ellisville  State  School  is  designated  as  a  state  agency  for  carrying  out  the 
purposes  of  any  act  of  the  Congress  of  the  United  States,  now  existing  or  at  any 
time  hereafter  enacted,  pertaining  to  intellectual  disabilities. 

SOURCES:  Laws,  2008,  ch.  442,  §  48;  Laws,  2010,  ch.  476,  §  39,  eff  from  and 
after  passage  (approved  Apr.  1,  2010.) 

§  41-19-119.  Repealed. 

Repealed  by  Laws,  2008,  ch.  442,  §  50,  effective  from  and  after  July  1, 
2008. 

§  41-19-119.  [Codes,  Hemingway's  1921  Supp.  §  5728dl;  1930,  §  7293; 
1942,  §  6783;  Laws,  1920,  ch.  210.] 

Editor's  Note  —  Former  §  41-19-119  authorized  the  board  of  trustees  to  accept  gifts 
for  the  support  of  Ellisville  State  School. 

§  41-19-121.    Board  for  director. 

The  director  of  Ellisville  State  School  may  receive  free  lodging  in  his 
institution  for  himself  and  his  family,  but  not  free  board,  nor  free  supplies  from 
the  school. 

SOURCES:  Codes,  1930,  §  7294;  1942,  §  6784;  Laws,  1928,  chs.  66, 68;  Laws,  2008, 
ch.  442,  §  49,  eff  from  and  after  July  1,  2008. 

Cross  References  —  Heads  of  institutions  being  selected  by  state  board  of  mental 
health  upon  recommendation  of  the  executive  director,  see  §  41-4-11. 

SOUTH  MISSISSIPPI  REGIONAL  CENTER 

Sec. 

41-19-141.       Declaration  of  purpose. 

41-19-143.       Location  of  center. 

41-19-145.       Construction  and  equipping  of  center. 

41-19-147.       Management  and  operation  of  center. 

41-19-149  and  41-19-151.  Repealed. 

41-19-153.  Reimbursement. 

41-19-155.  Penalties. 

41-19-157.       Designation  of  South  Mississippi  Regional  Center  as  state  agency  for 
carrying  out  federal  acts  pertaining  to  intellectual  disabilities. 
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§  41-19-141.    Declaration  of  purpose. 

The  purpose  of  Sections  41-19-141  through  41-19-157  is  to  create,  con- 
struct, equip  and  maintain  a  center  to  be  located  in  South  Mississippi  for  the 
care  and  treatment  of  persons  with  an  intellectual  disability,  which  shall  be 
known  as  the  South  Mississippi  Regional  Center. 

SOURCES:  Laws,  1974,  ch.  417,  §  1;  Laws,  1992,  ch.  336,  §  5;  Laws,  2010,  ch.  476, 
§  40,  eff  from  and  after  passage  (approved  Apr.  1,  2010.) 

Editor's  Note  —  Sections  41-19-149  and  41-19-151,  referred  to  in  the  section,  were 
repealed  by  Laws,  1984,  ch.  477,  §  27,  effective  from  and  after  July  1,  1984. 

Cross  References  —  Voluntary  admissions  of  persons  with  mental  illness  or  an 
intellectual  disability,  see  §  41-21-103. 

RESEARCH  REFERENCES 


ALR.  Validity,  construction,  applica- 
tion, and  effect  of  Civil  Rights  of  Institu- 
tionaUzed  Persons  Act,  42  USCS  §§  1997- 
1997j.  93  A.L.R.  Fed.  706. 


Am  Jur.  40  A  Am.  Jur.  2d,  Hospitals  and 
Asylums  §  4. 

CJS.  41  C.J.S.,  Hospitals  §§  1,  8-10. 


§  41-19-143.    Location  of  center. 

The  center  shall  be  located  on  a  site  selected  by  the  Board  of  Trustees  of 
Mental  Institutions  and  approved  by  the  Mississippi  State  Building  Commis- 
sion. The  center,  however,  shall  be  located  as  near  as  possible  to  an  urban  area 
or  institution  having  adequate  medical  and  hospital  facilities  and  shall 
embrace  sufficient  land  for  such  agricultural  activities  as  the  board  may  deem 
necessary  for  the  operation  of  the  institution. 

Out  of  funds  provided  therefor  by  the  Legislature  or  from  any  sources,  the 
state  building  commission  is  hereby  authorized  to  purchase  or  acquire  the 
necessary  land  for  the  location  of  the  center,  or  it  may  also  acquire  the  land  by 
gift,  deed,  transfer,  or  other  legitimate  means,  or  the  center  may  be  located  on 
land  belonging  to  the  state  or  one  of  its  political  subdivisions;  however,  any 
such  land  selected  shall  be  transferred  or  deeded  to  the  State  of  Mississippi  for 
the  sole  use  of  the  Board  of  Trustees  of  Mental  Institutions  in  carrying  out  the 
provisions  of  Sections  41-19-141  through  41-19-157. 

SOURCES:  Laws,  1974,  ch.  417,  §  2;  Laws,  1992,  ch.  336,  §  6,  ej^from  and  after 
July  1,  1992. 

Editor's  Note  —  The  board  of  trustees  of  mental  institutions,  referred  to  in  this 
section,  was  abolished  as  of  July  1,  1974  and  its  functions  transferred  to  the  state  board 
of  mental  health  and  the  state  department  of  mental  health,  by  Laws  of  1974,  ch.  567, 
§  6,  effective  from  and  after  April  23,  1974.  See  §  41-4-11. 

Section  31-11-1  provides  that  wherever  the  term  "state  building  commission"  or 
"building  commission"  appears  in  the  laws  of  the  state  of  Mississippi,  it  shall  be 
construed  to  mean  the  governor's  office  of  general  services.  Section  7-1-451,  however, 
provides  that  wherever  the  term  "Office  of  General  Services"  appears  in  any  law  the 
same  shall  mean  the  Department  of  Finance  and  Administration. 
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Cross  References  —  State  buildiijg  commission,  see  §§  31-11-1  et  seq. 

Creation  of  state  board  of  mental  health  to  act  in  lieu  of  abolished  board  of  trustees 
of  mental  institutions,  see  §§  41-4-1  et  seq. 

Facility  being  under  jurisdiction  and  control  of  state  department  of  mental  health, 
see  §  41-4-11(2). 

§  41-19-145.    Construction  and  equipping  of  center. 

With  funds  provided  by  the  legislature,  by  direct  appropriation  or  autho- 
rized bond  issue,  with  federal  matching  funds,  or  any  other  available  funds, 
the  Mississippi  State  Building  Commission  is  hereby  authorized  to  construct 
and  equip  the  necessary  residential  and  service  buildings  and  other  facilities  to 
care  for  approximately  five  hundred  (500)  residents.  The  general  design  of  the 
center  and  all  construction  plans  shall  be  approved  and  recommended  by  the 
board  of  trustees  of  mental  institutions. 

SOURCES:  Laws,  1974,  ch.  417,  §  3,  eff  from  and  after  passage  (approved 
March  26,  1974). 

Editor's  Note  —  The  board  of  trustees  of  mental  institutions,  referred  to  in  this 
section,  was  abolished  as  of  July  1,  1974  and  its  functions  transferred  to  the  state  board 
of  mental  health  and  the  state  department  of  mental  health,  by  Laws  of  1974,  ch.  567, 
§  6,  effective  from  and  after  April  23,  1974.  See  §  41-4-11. 

Section  31-11-1  provides  that  wherever  the  term  "state  building  commission"  or 
"building  commission"  appears  in  the  laws  of  the  state  of  Mississippi,  it  shall  be 
construed  to  mean  the  governor's  office  of  general  services.  Section  7-1-451,  however, 
provides  that  wherever  the  term  "Office  of  General  Services"  appears  in  any  law  the 
same  shall  mean  the  Department  of  Finance  and  Administration. 

Cross  References  —  Creation  of  state  board  of  mental  health  to  act  in  lieu  of 
abolished  board  of  trustees  of  mental  institutions,  see  §§  41-4-1  et  seq. 

§  41-19-147.    Management  and  operation  of  center. 

The  center  shall  be  administered  by  the  board  of  trustees  of  mental 
institutions,  as  provided  for  in  Sections  41-5-31  through  41-5-55,  inclusive,  and 
all  subsequent  laws  enacted  which  define  the  powers  and  authority  of  the 
board.  Provisions  relating  to  the  admission  and  care  of  residents  and  patients 
provided  for  hereinafter  shall  apply  to  all  institutions  for  persons  with  an 
intellectual  disability  administered  by  the  board,  unless  they  are  in  conflict 
with  the  provisions  of  the  above-mentioned  laws. 

SOURCES:  Laws,  1974,  ch.  417,  §  4;  Laws,  2010,  ch.  476,  §  41,  eff  from  and  after 
passage  (approved  Apr.  1,  2010.) 

Editor's  Note  —  This  section  contains  a  reference  to  §§  41-5-31  through  41-5-55.  All 
of  these  sections,  except  for  §§  41-5-44  and  41-5-55,  were  repealed  by  Laws  of  1974,  ch. 
567,  §  15,  eff  from  and  after  passage  (approved  April  23,  1974). 

Section  41-5-55,  referred  to  in  this  section,  was  repealed  by  Laws  of  2008,  ch.  442, 
§  50,  effective  from  and  after  July  1,  2008. 

The  board  of  trustees  of  mental  institutions,  referred  to  in  this  section,  was  abolished 
as  of  July  1,  1974  and  its  functions  transferred  to  the  state  board  of  mental  health  and 
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the  state  department  of  mental  health,  by  Laws  of  1974,  ch.  567,  §  6,  effective  from  and 
after  April  23,  1974.  See  §  41-4-11. 

Cross  References  —  Creation  of  state  board  of  mental  health  to  act  in  lieu  of 
abolished  board  of  trustees  of  mental  institutions,  see  §§  41-4-1  et  seq. 

Facility  being  under  the  jurisdiction  and  control  of  the  state  department  of  mental 
health,  see  §  41-4-11(2). 

Proceedings  for  commitment  to  state  mental  institutions,  see  §§  41-21-61  et  seq. 

Definition  of  persons  with  mental  illness  or  an  intellectual  disability,  see  §  41-21-61. 

Voluntary  admissions  of  persons  with  mental  illness  or  an  intellectual  disability,  see 
§  41-21-103. 

RESEARCH  REFERENCES 

Am  Jur.  40AAm.  Jur.  2d,  Hospitals  and       CJS.  41  C.J.S.,  Hospitals  §§  1,  8-10. 
Asylums  §§  6  et  seq. 

§§  41-19-149  and  41-19-151.  Repealed. 

Repealed  by  Laws,  1984,  ch.  477,  §  27,  eff  from  and  after  July  1,  1984. 
§  41-19-149.  [Laws,  1974,  ch.  417,  §  5] 
§  41-19-151.  [Laws,  1974,  ch.  417,  §  6] 

Editor's  Note  —  Former  §  41-19-149  specified  the  eligibility  for  admission. 
Former  §  41-19-151  specified  admission  procedures. 

§  41-19-153.  Reimbursement. 

Persons  admitted  to  the  center  shall  be  assessed  support  and  maintenance 
costs  in  accordance  with  the  provisions  of  the  state  reimbursement  laws  as 
they  apply  to  other  state  institutions. 

SOURCES:  Laws,  1974,  ch.  417,  §  7;  Laws,  1992,  ch.  336,  §  7,  eff  from  and  after 
July  1,  1992. 

Cross  References  —  For  comparable  provisions  with  respect  to  North  Mississippi 
Regional  Center,  Ellisville  State  School,  Boswell  Regional  Center,  and  Hudspeth 
Regional  Center,  see  §§  41-19-13,  41-19-114,  41-19-209  and  41-19-241,  respectively. 

§  41-19-155.  Penalties. 

Any  person  who:  (1)  under  the  provisions  of  Sections  41-19-141  through 
41-19-157  knowingly  and  unlawfully  or  improperly  causes  a  person  to  be 
adjudged  to  be  a  person  with  an  intellectual  disability;  (2)  procures  the  escape 
of  a  legally  committed  resident  or  knowingly  conceals  an  escaped  legally 
committed  resident  of  the  center;  or  (3)  unlawfully  brings  any  firearm,  deadly 
weapon  or  explosive  into  the  center  or  its  grounds  or  passes  any  thereof  to  a 
resident,  employee  or  officer  of  the  center  is  guilty  of  a  misdemeanor  and,  upon 
conviction,  shall  be  punished  by  a  fine  of  not  more  than  Two  Hundred  Dollars 
($200.00),  imprisonment  for  not  more  than  one  (1)  year,  or  both. 
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SOURCES:  Laws,  1974,  ch.  417,  §  8;  Laws,  2010,  ch.  476,  §  42,  eff  from  and  after 
passage  (approved  Apr.  1,  2010.) 

Editor's  Note  —  Former  §§  41-19-149  and  41-19-151,  referred  to  in  this  section, 
were  repealed  by  Laws  of  1984,  ch.  477,  §  27,  effective  from  and  after  July  1,  1984. 

Cross  References  —  Criminal  sanctions  for  unlawfully  conspiring  to  commit  an 
individual  to  a  mental  treatment  facility,  see  §  41-21-107. 

Imposition  of  standard  state  assessment  in  addition  to  all  court  imposed  fines  or 
other  penalties  for  any  misdemeanor  violation,  see  §  99-19-73. 

§  41-19-157.  Designation  of  South  Mississippi  Regional  Cen- 
ter as  state  agency  for  carrying  out  federal  acts  pertaining 
to  intellectual  disabilities. 

The  South  Mississippi  Regional  Center  is  designated  as  a  state  agency  for 
carrying  out  the  purposes  of  any  act  of  the  Congress  of  the  United  States  of 
America  nov^  existing  or  at  any  time  hereafter  enacted  pertaining  to  intellec- 
tual disabilities. 

SOURCES:  Laws,  1974,  ch.  417,  §  9;  Laws,  1992,  ch.  336,  §  8;  Laws,  2010,  ch.  476, 
§  43,  eff  from  and  after  passage  (approved  Apr.  1,  2010.) 

BOSWELL  REGIONAL  CENTER 


Sec. 

41-19-201.  Declaration  of  purpose. 

41-19-203.  Location,  construction,  equipping  and  administration  of  center. 

41-19-205.  Eligibility  for  admission. 

41-19-207.  Admission  procedures. 

41-19-209.  Reimbursement. 

41-19-211.  Penalties. 

41-19-213.  Designation  of  Boswell  Regional  Center  as  state  agency  for  carrying  out 
federal  acts  pertaining  to  intellectual  disabilities. 


§  41-19-201.    Declaration  of  purpose. 

The  purpose  of  Sections  41-19-201  through  41-19-213  is  to  create,  con- 
struct, equip  and  maintain  a  center  located  in  Central  Mississippi  for  the  care 
and  treatment  of  persons  with  an  intellectual  disability,  which  shall  be  known 
as  the  Boswell  Regional  Center.  Sections  41-19-201  through  41-19-213  shall 
not  supersede  Section  41-5-44,  but  shall  be  supplemental  to  that  section. 

SOURCES:  Laws,  1982,  ch.  360,  §  1(1);  Laws,  1992,  ch.  336,  §  9;  Laws,  2010,  ch. 
476,  §  44,  eff  from  and  after  passage  (approved  Apr.  1,  2010.) 

Cross  References  —  For  comparable  provisions  with  respect  to  North  Mississippi 
Regional  Center,  South  Mississippi  Regional  Center  and  Hudspeth  Regional  Center,  see 
§§  41-19-1,  41-19-141  and  41-19-231,  respectively 
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§  41-19-205 


RESEARCH  REFERENCES 


ALR,  Validity,  construction,  applica- 
tion, and  effect  of  Civil  Rights  of  Institu- 
tionalized Persons  Act,  42  USCS  §§  1997- 
1997j.  93  A.L.R.  Fed.  706. 


Am  Jur.  40AAm.  Jur.  2d,  Hospitals  and 
Asylums  §  4. 

CJS.  41  C.J.S.,  Hospitals  §§  1,  8-10. 


§  41-19-203.    Location,  construction,  equipping  and  adminis- 
tration of  center. 

The  center  shall  be  located  on  the  site  of  the  Tuberculosis  Sanatorium  of 
Mississippi. 

With  funds  provided  by  the  Legislature,  by  direct  appropriation  or 
authorized  bond  issue,  with  federal  matching  funds,  or  with  any  other 
available  funds,  the  state  building  commission  is  authorized  to  construct  and 
equip  the  necessary  residential  and  service  buildings  and  other  facilities  for 
the  care  and  treatment  of  persons  with  an  intellectual  disability.  The  general 
design  of  the  center  and  all  construction  plans  shall  be  approved  and 
recommended  by  the  State  Board  of  Mental  Health. 

The  center  shall  be  administered  by  the  State  Board  of  Mental  Health. 

SOURCES:  Laws,  1982,  ch.  360,  §  1  (2)-(4);  Laws,  1992,  ch.  336,  §  10;  Laws,  2010, 
ch.  476,  §  45,  eff  from  and  after  passage  (approved  Apr.  1,  2010.) 

Editor's  Note  —  Section  31-11-1  provides  that  wherever  the  term  "state  building 
commission"  or  "building  commission"  appears  in  the  laws  of  the  state  of  Mississippi,  it 
shall  be  construed  to  mean  the  governor's  office  of  general  services.  Section  7-1-451, 
however,  provides  that  wherever  the  term  "Office  of  General  Services"  appears  in  any 
law  the  same  shall  mean  the  Department  of  Finance  and  Administration. 

Cross  References  —  State  board  of  mental  health,  see  §§  41-4-3  et  seq. 

Facility  being  under  jurisdiction  and  control  of  state  department  of  mental  health, 
see  §  41-4-11(2). 

For  comparable  provisions  with  respect  to  North  Mississippi  Regional  Center, 
Ellisville  State  School,  South  Mississippi  Regional  Center  and  Hudspeth  Regional 
Center,  see  §§  41-19-3  through  41-19-7,  41-19-108  and  41-19-112,  §§  41-19-143 
through  41-19-147  and  §§  41-19-233  and  41-19-235,  respectively 

RESEARCH  REFERENCES 

Am  Jur.  40AAm.  Jur.  2d,  Hospitals  and       CJS.  41  C.J.S.,  Hospitals  §§  1,  8-10. 
Asylums  §§  6  et  seq. 

§  41-19-205.    Eligibility  for  admission. 

A  person  may  be  deemed  eligible  for  admission  to  the  center  if: 

(a)  His  parents  or  guardian  or  person  in  loco  parentis  has  resided  in  the 
state  not  less  than  one  (1)  year  prior  to  the  date  of  admission;  and 

(b)  He  is  at  least  five  (5)  years  of  age  and  has  such  an  intellectual 
disability  that  he  is  incapable  of  managing  himself  or  his  affairs,  or  he  has 
an  intellectual  disability  to  the  extent  that  special  care,  training  and 
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education  provided  at  the  center  will  enable  him  to  better  function  in  society; 
or 

(c)  He  is  committed  to  the  center  by  the  chancery  court  in  the  manner 
hereinafter  provided;  or 

(d)  He  is  under  five  (5)  years  of  age  and  is  approved  for  admission  by  the 
board  of  mental  health,  upon  the  recommendation  of  the  director,  because  of 
having  an  exceptional  handicap. 

SOURCES:  Laws,  1982,  ch.  360,  §  2;  Laws,  1990,  ch.  370,  §  1;  Laws,  1992,  ch.  336, 
§  11;  Laws,  2010,  ch.  476,  §  46,  eff  from  and  after  passage  (approved  Apr.  1, 
2010.) 

RESEARCH  REFERENCES 

Am  Jiir.  40AAm.  Jur.  2d,  Hospitals  and       CJS.  41  C.J.S.,  Hospitals  §  11-14. 
Asylums  §  13. 

§  41-19-207.    Admission  procedures. 

Admission  of  an  eligible  person  to  the  center  shall  be  as  follows: 

(a)  The  parents  or  guardian  or  person  in  loco  parentis  of  any  person 
thought  to  have  an  intellectual  disability  may  file  an  application  for 
admission  to  the  center.  Such  application  shall  be  made  on  an  official  form 
approved  or  furnished  by  the  center.  Within  ten  (10)  days  after  the  admission 
of  the  person  to  the  center,  the  director  shall  have  him  examined  by  a 
qualified  physician  or  psychologist  or  both.  If  he  is  found  not  to  have  an 
intellectual  disability,  the  parents,  guardian  or  person  in  loco  parentis  shall 
be  required  to  take  him  from  the  center.  The  results  of  the  examination  shall 
be  entered  upon  the  person's  record  if  he  is  found  to  have  an  intellectual 
disability  and  eligible  to  remain  at  the  center. 

(b)  If  any  person  with  an  intellectual  disability  is  afflicted  to  the  extent 
that  he  needs  care,  supervision  or  control,  or  to  the  extent  that  he  is  likely 
to  become  dangerous  or  a  menace  if  left  at  large,  any  relative  or  any  citizen 
of  the  State  of  Mississippi  may  make  affidavit  of  such  fact  and  shall  file  such 
affidavit  with  the  clerk  of  the  chancery  court  of  the  county  of  such  person's 
residence  or  with  the  clerk  of  the  chancery  court  of  any  county  in  which  such 
person  might  be  found.  When  such  affidavit  is  received  by  the  chancery 
clerk,  he  shall  follow  the  same  procedure  for  commitment  to  the  center  as  is 
provided  for  in  state  law  for  the  commitment  of  persons  to  the  state  mental 
hospitals. 

(c)  Persons  with  an  intellectual  disability  may  be  admitted  to  the  center 
by  the  director  for  a  time  sufficient  for  diagnosis,  evaluation  and  training 
without  formal  commitment,  provided  such  person  is  referred  by  another 
state  agency  or  department.  In  such  cases  the  person  so  admitted  shall  be 
subject  to  all  regulations  governing  the  center  for  such  time  as  he  remains. 

(d)  The  final  determination  of  admission  to  the  center  shall  be  the 
decision  of  the  director  of  the  center. 
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SOURCES:  Laws,  1982,  ch.  360,  §  3;  Laws,  1990,  ch.  370,  §  2;  Laws,  1992,  ch.  336, 
§  12;  Laws,  2010,  ch.  476,  §  47,  eff  from  and  after  passage  (approved  Apr.  1, 
2010.) 

Cross  References  —  Proceedings  for  commitment  to  state  mental  institutions,  see 
§§  41-21-61  et  seq. 

RESEARCH  REFERENCES 

Am  Jur.  40AAm.  Jur.  2d,  Hospitals  and       CJS.  41  C.J.S.,  Hospitals  §  11-14. 
Asylums  §  13. 

§  41-19-209.  Reimbursement. 

Persons  admitted  to  the  center  shall  be  assessed  support  and  maintenance 
costs  in  accordance  with  the  provisions  of  the  state  reimbursement  laws  as 
they  apply  to  other  state  institutions. 

SOURCES:  Laws,  1982,  ch.  360,  §  4;  Laws,  1992,  ch.  336,  §  13,  eff  from  and  after 
July  1,  1992. 

Cross  References  —  Provisions  for  the  reimbursement  of  state  institutions  for 
hospitalization  and  treatment,  see  §§  41-7-71  et  seq. 

For  comparable  provisions  with  respect  to  North  Mississippi  Regional  Center, 
Ellisville  State  School,  South  Mississippi  Regional  Center  and  Hudspeth  Regional 
Center,  see  §§  41-19-13,  41-19-114,  41-19-153  and  41-19-241,  respectively 

§  41-19-211.  Penalties. 

Any  person  who  (a)  under  the  provisions  of  Section  41-19-207,  knowingly 
and  unlawfully  or  improperly  causes  a  person  to  be  adjudged  to  be  a  person 
with  an  intellectual  disability,  (b)  procures  the  escape  of  a  legally  committed 
resident  or  knowingly  conceals  an  escaped  legally  committed  resident  of  the 
center,  or  (c)  unlawfully  brings  any  firearm,  deadly  weapon  or  explosive  into 
the  center  or  its  grounds,  or  passes  any  thereof  to  a  resident,  employee  or 
officer  of  the  center,  is  guilty  of  a  misdemeanor  and,  upon  conviction,  shall  be 
punished  by  a  fine  of  not  less  than  Fifty  Dollars  ($50.00)  nor  more  than  Two 
Hundred  Dollars  ($200.00),  imprisonment  for  not  less  than  six  (6)  months  nor 
more  than  one  (1)  year,  or  both. 

SOURCES:  Laws,  1982,  ch.  360,  §  5;  Laws,  2010,  ch.  476,  §  48,  eff  from  and  after 
passage  (approved  Apr.  1,  2010.) 

Cross  References  —  For  comparable  provisions  with  respect  to  North  Mississippi 
Regional  Center,  Ellisville  State  School,  South  Mississippi  Regional  Center  and 
Hudspeth  Regional  Center,  see  §§  41-19-15,  41-19-116,  41-19-155,  and  41-19-243, 
respectively. 

Imposition  of  standard  state  assessment  in  addition  to  all  court  imposed  fines  or 
other  penalties  for  any  misdemeanor  violation,  see  §  99-19-73. 
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§  41-19-213.  Designation  of  Boswell  Regional  Center  as  state 
agency  for  carrying  out  federal  acts  pertaining  to  intellec- 
tual disabilities. 

The  Boswell  Regional  Center  is  designated  as  a  state  agency  for  carrying 
out  the  purposes  of  any  act  of  the  Congress  of  the  United  States  of  America  now 
existing  or  at  any  time  hereafter  enacted  pertaining  to  intellectual  disabilities. 

SOURCES:  Laws,  1982,  ch.  360,  §  6;  Laws,  1992,  ch.  336,  §  14;  Laws,  2010,  ch. 
476,  §  49,  eff  from  and  after  passage  (approved  Apr.  1,  2010.) 


Cross  References  —  For  comparable  provisions  with  respect  to  North  Mississippi 
Regional  Center,  Ellisville  State  School,  South  Mississippi  Regional  Center  and 
Hudspeth  Regional  Center,  see  §§  41-19-17,  41-19-118,  41-19-157,  and  41-19-245, 
respectively. 


HUDSPETH  REGIONAL  CENTER 


Sec. 

41-19-231.       Purpose  of  Sections  41-19-231  through  41-19-245. 
41-19-233.       Site  of  center 

41-19-235.       Department  of  finance  and  administration  to  construct  and  equip 
necessary  facilities;  State  board  of  mental  health  to  administer  center. 
41-19-237.       Eligibility  for  admission  to  center. 
41-19-239.       Admission  procedures. 
41-19-241.       Patient  support  and  maintenance  costs. 
41-19-243.       Criminal  offenses. 
41-19-245.       Center  designated  state  agency. 

§  41-19-231.    Purpose  of  Sections  41-19-231  through  41-19-245. 

The  purpose  of  Sections  41-19-231  through  41-19-245  is  to  create,  con- 
struct, equip  and  maintain  a  center  located  in  Central  Mississippi  for  the  care 
and  treatment  of  persons  with  an  intellectual  disability,  which  shall  be  known 
as  the  Hudspeth  Regional  Center. 

SOURCES:  Laws,  1990,  ch.  475,  §  1;  Laws,  1992,  ch.  336,  §  15;  Laws,  2010,  ch. 
476,  §  50,  eff  from  and  after  passage  (approved  Apr.  1,  2010.) 


RESEARCH  REFERENCES 


Am  Jur.  53  Am.  Jur  2d,  Mentally  Im- 
paired Persons  §§  1,  2  et  seq. 

9B  Am.  Jur.  Legal  Forms  2d,  Incompe- 
tent Persons,  §§  141:1  et  seq. 

14  Am.  Jur  PI  &  Pr  Forms,  (Rev),  In- 
competent Persons,  Forms  1  et  seq.  (ini- 

§  41-19-233.    Site  of  center. 


tiation  of  proceedings  to  determine  com- 
petency). 

26  Am.  Jur  Trials  97,  Representing  the 
Mentally  111:  Civil  Commitment  Proceed- 
ings. 


The  center  shall  be  located  on  the  site  of  the  Mississippi  State  Hospital 
previously  knov^n  as  the  Whitfield  Annex. 
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SOURCES:  Laws,  1990,  ch.  475,  §  2;  Laws,  1992,  ch.  336,  §  16,  eff  from  and  after 
July  1,  1992. 

§  41-19-235.  Department  of  finance  and  administration  to 
construct  and  equip  necessary  facilities;  State  board  of 
mental  health  to  administer  center. 

With  funds  provided  by  the  Legislature,  by  direct  appropriation  or 
authorized  bond  issue,  with  federal  matching  funds,  or  with  any  other 
available  funds,  the  Department  of  Finance  and  Administration  is  authorized 
to  construct  and  equip  the  necessary  residential  and  service  buildings  and 
other  facilities  for  the  care  and  treatment  of  persons  with  an  intellectual 
disability.  The  general  design  of  the  center  and  all  construction  plans  shall  be 
approved  and  recommended  by  the  State  Board  of  Mental  Health. 

The  center  shall  be  administered  by  the  State  Board  of  Mental  Health. 

SOURCES:  Laws,  1990,  ch.  475,  §  3;  Laws,  2010,  ch.  476,  §  51,  eff  from  and  after 
passage  (approved  Apr.  1,  2010.) 

Cross  References  —  State  Board  of  Mental  Health,  see  §  41-4-3. 

§  41-19-237.    Eligibility  for  admission  to  center. 

A  person  may  be  deemed  eligible  for  admission  to  the  center  if: 

(a)  His  parents  or  guardian  or  person  in  loco  parentis  has  resided  in  the 
state  not  less  than  one  (1)  year  before  the  date  of  admission;  and 

(b)  He  is  at  least  five  (5)  years  of  age  and  has  such  an  intellectual 
disability  that  he  is  incapable  of  managing  himself  or  his  affairs,  or  he  has 
an  intellectual  disability  to  the  extent  that  special  care,  training  and 
education  provided  at  the  center  will  enable  him  to  better  function  in  society; 
or 

(c)  He  is  committed  to  the  center  by  the  chancery  court  in  the  manner 
hereinafter  provided;  or 

(d)  He  is  under  five  (5)  years  of  age  and  is  approved  for  admission  by  the 
Board  of  Mental  Health,  upon  the  recommendation  of  the  director,  because 
of  having  an  exceptional  handicap. 

SOURCES:  Laws,  1990,  ch.  475,  §  4;  Laws,  1992,  ch.  336,  §  17;  Laws,  2010,  ch. 
476,  §  52,  eff  from  and  after  passage  (approved  Apr.  1,  2010.) 

Cross  References  —  Procedures  for  admission  to  center,  see  §  41-19-239. 
Penalty  for  unlawfully  or  improperly  causing  person  to  be  adjudged  a  person  with  an 
intellectual  disability,  see  §  41-19-243. 

RESEARCH  REFERENCES 

Am  Jur.  53  Am.  Jur  2d,  Mentally  Im- 
paired Persons  §§  1,  2  et  seq. 
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§  41-19-239.    Admission  procedures. 

Admission  of  eligible  persons  to  the  center  shall  be  as  follows: 

(a)  The  parents  or  guardian  or  person  in  loco  parentis  of  any  person 
thought  to  have  an  intellectual  disability  may  file  an  application  for 
admission  to  the  center.  Such  application  shall  be  made  on  an  official  form 
approved  or  furnished  by  the  center.  Within  ten  (10)  days  after  the  admission 
of  the  person  to  the  center,  the  director  shall  have  him  examined  by  a 
qualified  physician  or  psychologist  or  both.  If  he  is  found  not  to  have  an 
intellectual  disability,  the  parents,  guardian  or  person  in  loco  parentis  shall 
be  required  to  take  him  from  the  center.  The  results  of  the  examination  shall 
be  entered  upon  the  person's  record  if  he  is  found  to  have  an  intellectual 
disability  and  eligible  to  remain  at  the  center. 

(b)  If  any  person  with  an  intellectual  disability  is  afflicted  to  the  extent 
that  he  needs  care,  supervision  or  control,  or  to  the  extent  that  he  is  likely 
to  become  dangerous  or  a  menace  if  left  at  large,  any  relative  or  any  citizen 
of  the  State  of  Mississippi  may  make  affidavit  of  such  fact  and  shall  file  such 
affidavit  with  the  clerk  of  the  chancery  court  of  the  county  of  such  person's 
residence  or  with  the  clerk  of  the  chancery  court  of  any  county  in  which  such 
person  might  be  found.  When  such  affidavit  is  received  by  the  chancery 
clerk,  he  shall  follow  the  same  procedure  for  commitment  to  the  center  as  is 
provided  for  in  state  law  for  the  commitment  of  persons  to  the  state  mental 
hospitals. 

(c)  Persons  with  an  intellectual  disability  may  be  admitted  to  the  center 
by  the  director  for  a  time  sufficient  for  diagnosis,  evaluation  and  training 
without  formal  commitment,  provided  such  person  is  referred  by  another 
state  agency  or  department.  In  such  cases  the  person  so  admitted  shall  be 
subject  to  all  regulations  governing  the  center  for  such  time  as  he  remains. 

(d)  The  final  determination  of  admission  to  the  center  shall  be  the 
decision  of  the  director  of  the  center. 

SOURCES:  Laws,  1990,  ch.  475,  §  5;  Laws,  1992,  ch.  336,  §  18;  Laws,  2010,  ch. 
476,  §  53,  eff  from  and  after  passage  (approved  Apr.  1,  2010.) 

Cross  References  —  Eligibility  for  admission  to  center,  see  §  41-19-237. 
Commitment  proceedings,  see  §  41-21-61  et  seq. 
Patients'  rights,  see  §  41-21-102. 

RESEARCH  REFERENCES 


ALR.  Modern  status  of  rules  as  to  stan- 
dard of  proof  required  in  civil  commitment 
proceedings.  97  A.L.R.Sd  780. 

Am  Jur.  53  Am.  Jur.  2d,  Mentally  Im- 
paired Persons  §§  4  et  seq. 

9B  Am.  Jur.  Legal  Forms  2d,  Incompe- 
tent Persons,  §§  141:9-141:12. 

14  Am.  Jur.  PI  &  Pr  Forms,  (Rev),  In- 
competent Persons,  Forms  1-28  (initiation 


of  proceedings  to  determine  competency 
status);  Forms  61-76  (examination  and 
hearing  to  determine  competency  status). 

26  Am.  Jur.  Trials  97,  Representing  the 
Mentally  111:  Civil  Commitment  Proceed- 
ings. 
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§  41-19-241.    Patient  support  and  maintenance  costs. 

Persons  admitted  to  the  center  shall  be  assessed  support  and  maintenance 
costs  in  accordance  with  the  provisions  of  the  state  reimbursement  laws  as 
they  apply  to  other  state  institutions. 

SOURCES:  Laws,  1990,  ch.  475,  §  6;  Laws,  1992,  ch.  336,  §  19,  eff  from  and  after 
July  1,  1992. 

Cross  References  —  For  comparable  provisions  with  respect  to  North  Mississippi 
Regional  Center,  Ellisville  State  School,  South  Mississippi  Regional  Center  and 
Hudspeth  Regional  Center,  see  §§  41-19-13,  41-19-114,  41-19-153,  and  41-19-209, 
respectively. 

Payment  of  costs  of  commitment  proceedings  and  institutionalization,  see  §  41-21- 
79. 

RESEARCH  REFERENCES 

Am  Jur.  53  Am.  Jur.  2d,  Mentally  Im-  of  incompetency  proceedings  and  ex- 
paired  Persons  §§  120  et  seq.  penses  of  support  and  treatment  of  incom- 

14  Am.  Jur.  PI  &  Pr  Forms,  (Rev),  In-  petent). 
competent  Persons,  Forms  181-214  (costs 

§  41-19-243.    Criminal  offenses. 

Any  person  who  (a)  under  the  provisions  of  Section  41-19-237,  knowingly 
and  unlawfully  or  improperly  causes  a  person  to  be  adjudged  to  be  a  person 
with  an  intellectual  disability,  (b)  procures  the  escape  of  a  legally  committed 
resident  or  knowingly  conceals  an  escaped  legally  committed  resident  of  the 
center,  or  (c)  unlawfully  brings  any  firearm,  deadly  weapon  or  explosive  into 
the  center  or  its  grounds,  or  passes  any  thereof  to  a  resident,  employee  or 
officer  of  the  center,  is  guilty  of  a  misdemeanor  and,  upon  conviction,  shall  be 
punished  by  a  fine  of  not  less  than  Fifty  Dollars  ($50.00)  nor  more  than  Two 
Hundred  Dollars  ($200.00),  imprisonment  for  not  less  than  six  (6)  months  nor 
more  than  one  (1)  year,  or  both. 

SOURCES:  Laws,  1990,  ch.  475,  §  7;  Laws,  2010,  ch.  476,  §  54,  eff  from  and  after 
passage  (approved  Apr.  1,  2010.) 

Cross  References  —  Imposition  of  standard  state  assessment  in  addition  to  all 
court  imposed  fines  or  other  penalties  for  any  misdemeanor  violation,  see  §  99-19-73. 

RESEARCH  REFERENCES 

ALR.  Right  to  relief  under  Federal  Civil     finement  in  mental  hospital.  16  A.L.R. 
Rights  Act  of  1871  (42  USCS  §  1983)  for    Fed.  440. 
alleged  wrongful  commitment  to  or  con- 
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§  41-19-245.    Center  designated  state  agency. 

The  Hudspeth  Regional  Center  is  designated  as  a  state  agency  for  carrying 
out  the  purposes  of  any  act  of  the  Congress  of  the  United  States  of  America  now 
existing  or  at  any  time  hereafter  enacted  pertaining  to  intellectual  disabilities. 

SOURCES:  Laws,  1990,  ch.  475,  §  8;  Laws,  1992,  ch.  336,  §  20;  Laws,  2010,  ch. 
476,  §  55,  eff  from  and  after  passage  (approved  Apr.  1,  2010.) 

NORTH  MISSISSIPPI  STATE  HOSPITAL  AND  SOUTH  MISSISSIPPI 

STATE  HOSPITAL 


Sec. 

41-19-251.       North  Mississippi  State  Hospital  and  South  Mississippi  State  Hospital. 
41-19-253.       Location  sites  selected  by  State  Board  of  Mental  Health. 
41-19-255.       Administration  by  State  Board  of  Mental  Health. 
41-19-257.       Eligibility  criteria  for  admission  to  the  facilities. 
41-19-259.       Support  and  maintenance  costs. 

41-19-261.       Criminal  penalties  for  certain  actions  in  connection  with  the  facilities  or 
their  patients. 

41-19-263.       North  Mississippi  State  Hospital  and  South  Mississippi  State  Hospital 
designated  as  state  agencies. 


§  41-19-251.    North  Mississippi  State  Hospital  and  South  Mis- 
sissippi State  Hospital. 

The  purpose  of  Sections  41-19-251  et  seq.  is  to  create,  construct,  equip,  and 
maintain  two  (2)  facilities  for  the  acute  care  treatment  of  persons  with  mental 
illness  who  have  been  committed  by  the  chancery  court  pursuant  to  Section 
41-21-61  et  seq.,  which  shall  be  known  as  the  North  Mississippi  State  Hospital 
and  South  Mississippi  State  Hospital.  The  South  Mississippi  State  Hospital 
shall  not  be  constructed  or  established  until  such  time  as  sufficient  funds  have 
been  appropriated  or  otherwise  made  available  for  that  purpose  by  the 
Legislature. 

SOURCES:  Laws,  1995,  ch.  545,  §  1,  eff  from  and  after  July  1,  1995. 

§  41-19-253.    Location  sites  selected  by  State  Board  of  Mental 
Health. 

The  facilities  shall  be  located  on  sites  selected  by  the  State  Board  of 
Mental  Health  and  approved  by  the  Mississippi  Department  of  Finance  and 
Administration.  One  (1)  facility  shall  be  located  in  the  northern  half  of  the 
state  near  an  urban  area  or  institution  having  adequate  medical  and  hospital 
facilities,  and  one  (1)  facility  shall  be  located  in  the  southern  half  of  the  state 
near  an  urban  area  or  institution  having  adequate  medical  and  hospital 
facilities. 

SOURCES:  Laws,  1995,  ch.  545,  §  2,  eff  from  and  after  July  1,  1995. 
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§  41-19-255.    Administration  by  State  Board  of  Mental  Health. 

(1)  Out  of  funds  provided  therefor  by  the  Legislature  or  from  any  other 
sources,  the  Department  of  Finance  and  Administration  is  authorized  to 
purchase  or  acquire  the  necessary  land  for  the  location  of  the  facilities;  or  the 
Department  of  Finance  and  Administration  may  acquire  the  land  by  gift,  deed, 
transfer  or  other  legitimate  means;  or  the  facilities  may  be  located  on  land 
belonging  to  the  state  or  one  of  its  political  subdivisions.  However,  any  such 
land  selected  shall  be  transferred  or  deeded  to  the  State  of  Mississippi  for  the 
sole  use  of  the  State  Board  of  Mental  Health  in  carrying  out  the  provisions  of 
Sections  41-19-251  et  seq.  The  general  design  of  the  facilities  and  all  construc- 
tion plans  shall  be  approved  and  recommended  by  the  State  Department  of 
Mental  Health. 

(2)  The  facilities  shall  be  administered  by  the  State  Board  of  Mental 
Health. 

SOURCES:  Laws,  1995,  ch.  545,  §  3,  eff  from  and  after  July  1,  1995. 

§  41-19-257.    Eligibility  criteria  for  admission  to  the  facilities. 

Persons  who  have  attained  the  age  of  eighteen  (18)  years,  who  have  been 
determined  to  be  a  mentally  ill  person  as  defined  in  Section  41-21-61  and  who 
have  been  committed  for  treatment  by  the  chancery  court  pursuant  to  Section 
41-21-61  et  seq.  shall  be  eligible  for  acute  treatment  at  the  facilities. 

SOURCES:  Laws,  1995,  ch.  545,  §  4,  eff  from  and  after  July  1,  1995. 

§  41-19-259.    Support  and  maintenance  costs. 

Persons  admitted  to  the  facilities  shall  be  assessed  support  and  mainte- 
nance costs  in  accordance  with  the  provisions  of  the  state  reimbursement  laws 
as  they  apply  to  other  state  institutions. 

SOURCES;  Laws,  1995,  ch.  545,  §  5,  eff  from  and  after  July  1,  1995. 

Cross  References  —  For  comparable  provisions  with  respect  to  North  Mississippi 
Regional  Center,  Ellisville  State  School,  South  Mississippi  Regional  Center  and 
Hudspeth  Regional  Center,  see  §§  41-19-13,  41-19-114,  41-19-153,  and  41-19-209, 
respectively. 

§  41-19-261.    Criminal  penalties  for  certain  actions  in  connec- 
tion with  the  facilities  or  their  patients. 

Any  person  v^ho  (a)  under  the  provisions  of  Sections  41-19-251  et  seq. 
knov^ingly  and  unlawfully  or  improperly  causes  a  person  to  be  adjudged 
mentally  ill,  (b)  procures  the  escape  of  a  legally  committed  patient  or 
knov^ingly  conceals  an  escaped  legally  committed  resident  of  the  facility,  or  (c) 
unlawfully  brings  any  firearm,  deadly  weapon  or  explosive  into  the  facility  or 
its  grounds,  or  passes  any  thereof  to  patient,  employee  or  officer  of  the  facility, 
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is  guilty  of  a  misdemeanor  and,  upon  conviction,  shall  be  punished  by  a  fine  of 
not  less  than  Fifty  Dollars  ($50.00)  nor  more  than  Two  Hundred  Dollars 
($200.00),  imprisonment  for  not  less  than  six  (6)  months  nor  more  than  one  (1) 
year,  or  both. 

SOURCES:  Laws,  1995,  ch.  545,  §  6,  eff  from  and  after  July  1,  1995. 

Cross  References  —  Imposition  of  standard  state  assessment  in  addition  to  all 
court  imposed  fines  or  other  penalties  for  any  misdemeanor  violation,  see  §  99-19-73. 

§  41-19-263.    North  Mississippi  State  Hospital  and  South  Mis- 
sissippi State  Hospital  designated  as  state  agencies. 

The  North  Mississippi  State  Hospital  and  the  South  Mississippi  State 
Hospital  are  designated  as  state  agencies  for  carrying  out  the  purposes  of  any 
act  of  the  Congress  of  the  United  States  of  America  existing  on  July  1,  1995,  or 
enacted  at  any  time  after  July  1,  1995,  that  pertains  to  mental  illness. 

SOURCES:  Laws,  1995,  ch.  545,  §  7,  eff  from  and  after  July  1,  1995. 

CENTRAL  MISSISSIPPI  RESIDENTIAL  CENTER 


Sec. 

41-19-271.  Central  Mississippi  Residential  Center  established;  purpose. 

41-19-273.  Location  and  administration. 

41-19-275.  Persons  served. 

41-19-277.  Support  and  maintenance  costs. 

41-19-279.  Possessing  deadly  weapon  or  explosive  on  grounds. 

41-19-281.  Center  as  state  agency  for  carrying  out  purposes  of  Congressional  acts. 


§  41-19-271.    Central  Mississippi  Residential  Center  estab- 
lished; purpose. 

The  purpose  of  Sections  41-19-271  through  41-19-281  is  to  create,  equip, 
and  maintain  a  residential  facility  for  adults  v^ith  chronic  mental  illness  which 
shall  be  known  as  the  Central  Mississippi  Residential  Center. 

SOURCES:  Laws,  1998,  ch.  317,  §  1,  eff  from  and  after  July  1,  1998. 

Editor's  Note  —  Laws  of  1998,  ch.  317,  §§  1-6  enacted  Sections  41-19-261  through 
41-19-271.  However,  since  Sections  41-19-261  and  41-19-263  previously  existed,  the 
sections  enacted  by  chapter  317  were  renumbered  as  41-19-271  through  41-19-281  and 
the  language  of  this  section  was  revised  accordingly  pursuant  to  the  direction  of  the 
Co-counsel  for  the  Joint  Legislative  Committee  on  Compilation,  Revision  and  Publica- 
tion of  Legislation. 

§  41-19-273.    Location  and  administration. 

The  center  shall  be  located  at  the  old  Clarke  College  property  in  the  City 
of  Newton,  and  it  shall  be  administered  by  the  State  Board  of  Mental  Health. 
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SOURCES:  Laws,  1998,  ch.  317,  §  2,  eff  from  and  after  July  1,  1998. 

Editor's  Note  —  Laws  of  1998,  ch.  317,  §§  1-6  enacted  Sections  41-19-261  through 
41-19-271.  However,  since  Sections  41-19-261  and  41-19-263  previously  existed,  the 
sections  enacted  by  chapter  317  were  renumbered  as  41-19-271  through  41-19-281 
pursuant  to  the  direction  of  the  Co-counsel  for  the  Joint  Legislative  Committee  on 
Compilation,  Revision  and  Publication  of  Legislation. 

§  41-19-275.    Persons  served. 

The  center  shall  serve  persons  who  have  attained  the  age  of  tv^enty-one 
(21)  years  v^ith  chronic  mental  illness  v^ho  v^ould  benefit  from  a  structured 
living  environment. 

SOURCES:  Lavi^s,  1998,  ch.  317,  §  3,  eff  from  and  after  July  1,  1998. 

Editor's  Note  —  Laws  of  1998,  ch.  317,  §§  1-6  enacted  Sections  41-19-261  through 
41-19-271.  However,  since  Sections  41-19-261  and  41-19-263  previously  existed,  the 
sections  enacted  by  chapter  317  were  renumbered  as  41-19-271  through  41-19-281 
pursuant  to  the  direction  of  the  Co-counsel  for  the  Joint  Legislative  Committee  on 
Compilation,  Revision  and  Publication  of  Legislation. 

§  41-19-277.    Support  and  maintenance  costs. 

Persons  admitted  to  the  center  shall  be  assessed  support  and  maintenance 
costs  in  accordance  v^ith  the  provisions  of  the  state  reimbursement  laws  as 
they  apply  to  other  state  facilities. 

SOURCES:  Laws,  1998,  ch.  317,  §  4,  eff  from  and  after  July  1,  1998. 

Editor's  Note  —  Laws  of  1998,  ch.  317,  §§  1-6  enacted  Sections  41-19-261  through 
41-19-271.  However,  since  Sections  41-19-261  and  41-19-263  previously  existed,  the 
sections  enacted  by  chapter  317  were  renumbered  as  41-19-271  through  41-19-281 
pursuant  to  the  direction  of  the  Co-counsel  for  the  Joint  Legislative  Committee  on 
Compilation,  Revision  and  Publication  of  Legislation. 

§  41-19-279.    Possessing   deadly   weapon   or   explosive  on 
grounds. 

Any  person  who  knowingly  brings  any  firearm,  deadly  weapon  or  explosive 
into  the  center  or  its  grounds,  or  passes  any  thereof  to  a  resident,  employee  or 
officer  of  the  center,  is  guilty  of  a  misdemeanor  and,  upon  conviction,  shall  be 
punished  by  a  fine  of  not  less  than  Fifty  Dollars  ($50.00)  nor  more  than  Two 
Hundred  Dollars  ($200.00),  imprisonment  for  not  less  than  six  (6)  months  nor 
more  than  one  (1)  year,  or  both. 

SOURCES:  Laws,  1998,  ch.  317,  §  5,  eff  from  and  after  July  1,  1998. 

Editor's  Note  —  Laws  of  1998,  ch.  317,  §§  1-6  enacted  Sections  41-19-261  through 
41-19-271.  However,  since  Sections  41-19-261  and  41-19-263  previously  existed,  the 
sections  enacted  by  chapter  317  were  renumbered  as  41-19-271  through  41-19-281 
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pursuant  to  the  direction  of  the  Co-cx)unsel  for  the  Joint  Legislative  Committee  on 
Compilation,  Revision  and  Publication  of  Legislation. 

§  41-19-281.  Center  as  state  agency  for  carrying  out  purposes 
of  Congressional  acts. 

The  center  is  designated  as  a  state  agency  for  carrying  out  the  purposes  of 
any  act  of  the  Congress  of  the  United  States  of  America  existing  on  July  1, 
1998,  or  enacted  at  any  time  after  July  1,  1998,  that  pertains  to  mental  illness. 

SOURCES:  Laws,  1998,  ch.  317,  §  6,  eff  from  and  after  July  1,  1998. 

Editor's  Note  —  Laws  of  1998,  ch.  317,  §§  1-6  enacted  Sections  41-19-261  through 
41-19-271.  However,  since  Sections  41-19-261  and  41-19-263  previously  existed,  the 
sections  enacted  by  chapter  317  were  renumbered  as  41-19-271  through  41-19-281 
pursuant  to  the  direction  of  the  Co-counsel  for  the  Joint  Legislative  Committee  on 
Compilation,  Revision  and  Publication  of  Legislation. 

SPECIALIZED  TREATMENT  FACILITY  IN  HARRISON  COUNTY 

Sec. 

41-19-291.       Specialized  Treatment  Facility  for  the  Emotionally  Disturbed  in  Harri- 
son County;  admissions;  construction;  funding. 

§  41-19-291.  Specialized  Treatment  Facility  for  the  Emotion- 
ally Disturbed  in  Harrison  County;  admissions;  construc- 
tion; funding. 

(1)  The  Specialized  Treatment  Facility  for  the  Emotionally  Disturbed, 
located  in  Harrison  County,  Mississippi,  is  recognized  as  now  existing  and 
shall  be  for  the  care  and  treatment  of  persons  with  mental  illness.  The  facility 
shall  have  the  power  to  receive  and  hold  property,  real,  personal,  and  mixed,  as 
a  body  corporate.  The  facility  shall  be  under  the  direction  and  control  of  the 
State  Board  of  Mental  Health. 

(2)  Admissions  shall  be  limited  to  mentally  or  emotionally  disturbed 
adolescents  who  have  been  committed  to  the  facility  by  a  youth  court  judge  or 
chancellor  as  provided  in  Section  41-21-109,  or  who  are  voluntarily  admitted  to 
the  facility 

(3)  With  funds  provided  by  the  Legislature,  by  direct  appropriation  or 
authorized  bond  issue,  with  federal  matching  funds,  or  with  any  other 
available  funds,  the  Bureau  of  Building,  Grounds  and  Real  Property  Manage- 
ment may  construct  and  equip  the  necessary  residential  and  service  buildings 
and  other  facilities  to  care  for  the  residents  of  the  Specialized  Treatment 
Facility  for  the  Emotionally  Disturbed.  The  general  design  of  the  facility  and 
all  construction  plans  shall  be  approved  and  recommended  by  the  State 
Department  of  Mental  Health. 

(4)  The  Specialized  Treatment  Facility  for  the  Emotionally  Disturbed 
shall  be  administered  by  the  State  Board  of  Mental  Health.  Provisions  relating 
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to  the  admission  and  care  of  residents  at  the  facihty  shall  be  promulgated  by 
the  board. 

(5)  The  Specialized  Treatment  Facility  for  the  Emotionally  Disturbed  is 
authorized  to  establish  and  operate  a  school  to  meet  the  educational  needs  of 
its  patients. 

(6)  Persons  admitted  to  the  Specialized  Treatment  Facility  for  the  Emo- 
tionally Disturbed  shall  be  assessed  support  and  maintenance  costs  in  accor- 
dance with  the  provisions  of  the  state  reimbursement  laws  as  they  apply  to 
other  state  institutions. 

(7)  Any  person  who  (a)  knowingly  and  unlawfully  or  improperly  causes  a 
person  to  be  adjudged  mentally  ill,  (b)  procures  the  escape  of  a  legally 
committed  patient  or  knowingly  conceals  an  escaped  legally  committed  patient 
of  the  facility  or  (c)  unlawfully  brings  any  firearm,  deadly  weapon  or  explosive 
into  the  facility  or  its  grounds,  or  passes  any  thereof  to  a  resident,  employee  or 
officer  of  the  school,  is  guilty  of  a  misdemeanor  and,  upon  conviction,  shall  be 
punished  by  a  fine  of  not  less  than  Fifty  Dollars  ($50.00),  or  more  than  Two 
Hundred  Dollars  ($200.00),  imprisonment  for  not  less  than  six  (6)  months,  or 
both. 

(8)  The  Specialized  Treatment  Facility  for  the  Emotionally  Disturbed  is 
designated  as  a  state  agency  for  carr3dng  out  the  purposes  of  any  act  of  the 
Congress  of  the  United  States,  now  existing  or  at  any  time  hereafter  enacted, 
pertaining  to  mental  illness. 

(9)  If  no  funding  for  the  Specialized  Treatment  Facility  for  the  Emotion- 
ally Disturbed  is  provided  by  state  appropriation,  the  Department  of  Mental 
Health  may  lease  the  facility  to  carry  out  the  purposes  of  the  facility  as 
provided  in  this  section  and  Section  41-21-109.  Before  the  facility  may  be 
leased,  the  department,  in  conjunction  with  the  Bureau  of  Building,  Grounds 
and  Real  Property  Management  of  the  Department  of  Finance  and  Adminis- 
tration, shall  publicly  issue  requests  for  proposals,  advertised  in  the  same 
manner  as  provided  in  Section  31-7-13  for  seeking  competitive  sealed  bids.  The 
requests  for  proposals  shall  contain  terms  and  conditions  relating  to  submis- 
sion of  proposals,  evaluation  and  selection  of  proposals,  financial  terms,  legal 
responsibilities,  and  any  other  matters  as  the  department  and  bureau  deter- 
mine to  be  appropriate  for  inclusion.  Upon  receiving  responses  to  the  request 
for  proposals,  the  department  and  bureau  shall  select  the  most  qualified 
proposal  or  proposals  on  the  basis  of  experience  and  qualifications  of  the 
proposers,  the  technical  approach,  the  financial  arrangements,  the  best  value 
and  overall  benefits  to  the  state,  and  any  other  relevant  factors  determined  to 
be  appropriate,  and  from  those  proposals,  shall  negotiate  and  enter  a  contract 
or  contracts  for  the  lease  of  the  facility  with  one  or  more  of  the  persons  or  firms 
submitting  proposals.  However,  if  the  department  and  bureau  deem  none  of 
the  proposals  to  be  qualified  or  otherwise  acceptable,  the  request  for  proposals 
process  may  be  reinitiated. 

(10)  If  the  Specialized  Treatment  Facility  for  the  Emotionally  Disturbed  is 
leased  under  subsection  (9)  of  this  section,  the  lessee  of  the  facility  must  give 
first  priority  in  hiring  employees  for  the  facility  to  the  current  employees  at  the 
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facility.  This  condition  must  be  included  as  one  (1)  of  the  specifications  in  the 
request  for  proposals  for  leasing  the  facility. 

SOURCES:  Laws,  2002,  ch.  527,  §  1;  Laws,  2009,  ch.  563,  §  11,  eff  from  and  after 
passage  (approved  May  13,  2009.) 

Cross  References  —  Imposition  of  standard  state  assessment  in  addition  to  all 
court  imposed  fines  or  other  penalties  for  any  misdemeanor  violations,  see  §  99-19-73. 

MISSISSIPPI  ADOLESCENT  CENTER  IN  BROOKHAVEN 

Sec. 

41-19-301.       Mississippi  Adolescent  Center  for  juveniles  with  an  intellectual  disabil- 
ity in  Brookhaven;  admissions;  construction;  funding. 

§  41-19-301.  Mississippi  Adolescent  Center  for  juveniles  with 
an  intellectual  disability  in  Brookhaven;  admissions;  con- 
struction; funding. 

(1)  The  Mississippi  Adolescent  Center  located  in  Brookhaven,  Mississippi, 
is  recognized  as  nov^  existing  and  shall  be  for  the  care  and  treatment  of  persons 
with  an  intellectual  disability.  The  facility  shall  have  the  power  to  receive  and 
hold  property,  real,  personal  and  mixed,  as  a  body  corporate.  The  facility  shall 
be  under  the  direction  and  control  of  the  State  Board  of  Mental  Health. 

(2)  Admissions  shall  be  limited  to  adolescents  with  an  intellectual  disabil- 
ity who  have  been  committed  to  the  center  by  a  youth  court  judge  or  chancellor 
in  accordance  with  Section  41-21-109,  or  who  are  voluntarily  admitted  to  the 
center. 

(3)  The  Mississippi  Adolescent  Center  is  authorized  to  establish  and 
operate  a  school  to  meet  the  educational  needs  of  its  clients. 

(4)  With  funds  provided  by  the  Legislature,  by  direct  appropriation  or 
authorized  bond  issue,  with  federal  matching  funds,  or  with  any  other 
available  funds,  the  Bureau  of  Building,  Grounds  and  Real  Property  Manage- 
ment may  construct  and  equip  the  necessary  residential  and  service  buildings 
and  other  facilities  to  care  for  the  residents  of  the  Mississippi  Adolescent 
Center.  The  general  design  of  the  facility  and  all  construction  plans  shall  be 
approved  and  recommended  by  the  State  Department  of  Mental  Health. 

(5)  The  Mississippi  Adolescent  Center  shall  be  administered  by  the  State 
Board  of  Mental  Health.  Provisions  relating  to  the  admission  and  care  of 
residents  at  the  facility  shall  be  promulgated  by  the  board. 

(6)  Persons  admitted  to  the  Mississippi  Adolescent  Center  shall  be  as- 
sessed support  and  maintenance  costs  in  accordance  with  the  provisions  of  the 
state  reimbursement  laws  as  they  apply  to  other  state  institutions. 

(7)  Any  person  who  (a)  knowingly  and  unlawfully  or  improperly  causes  a 
person  to  be  adjudged  to  be  a  person  with  an  intellectual  disability,  (b)  procures 
the  escape  of  a  legally  committed  resident  or  knowingly  conceals  an  escaped 
legally  committed  resident  of  the  facility,  or  (c)  unlawfully  brings  any  firearm, 
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deadly  weapon  or  explosive  into  the  facility  or  its  grounds,  or  passes  any 
thereof  to  a  resident,  employee  or  officer  of  the  school,  is  guilty  of  a  misde- 
meanor and,  upon  conviction,  shall  be  punished  by  a  fine  of  not  less  than  Fifty 
Dollars  ($50.00),  or  more  than  Two  Hundred  Dollars  ($200.00),  imprisonment 
for  not  less  than  six  (6)  months,  or  both. 

(8)  The  Mississippi  Adolescent  Center  is  designated  as  a  state  agency  for 
carrying  out  the  purposes  of  any  act  of  the  Congress  of  the  United  States,  now 
existing  or  at  any  time  hereafter  enacted,  pertaining  to  intellectual  disabili- 
ties. 

SOURCES:  Laws,  2002,  ch.  528  ,  §  1;  Laws,  2009,  ch.  563,  §  13;  Laws,  2010,  ch. 
476,  §  56,  eff  from  and  after  passage  (approved  Apr.  1,  2010.) 
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CHAPTER  21 


Individuals  with  Mental  Illness  or  an  Intellectual  Disability 


In  General    41-21-1 

Persons  in  Need  of  Mental  Treatment    41-21-61 

Crisis  Intervention  Teams    41-21-131 

Crisis  Intervention  Mental  Health  Fund    41-21-151 

Screening,  Testing,  and  Investigation  by  State  Board  of  Health    41-21-201 


IN  GENERAL 

Sec. 

41-21-1  through  41-21-29.  Repealed. 
41-21-31  and  41-21-33.  Repealed. 

41-21-35.         Legal  settlement  of  persons  with  mental  illness  and  persons  with  an 

intellectual  disability. 
41-21-37  through  41-21-41.  Repealed. 
41-21-43  and  41-21-45.  Repealed. 

§§  41-21-1  through  41-21-29.  Repealed. 

Repealed  by  Laws,  1975,  ch.  492,  §  10,  eff  from  and  after  July  1,  1975. 
§  41-21-1.  [Laws,  1948,  ch.  394,  §§  1,  8;  Laws,  1950,  ch.  342,  §§  1,  2,  9] 
§  41-21-3.  [Laws,  1948,  ch.  394,  §§  1,  8;  Laws,  1950,  ch.  342,  §§  1,  2,  9] 
§  41-21-5.  [Laws,  1948,  ch.  394,  §  2;  Laws,  1950,  ch.  342,  §  3;  Laws,  1971, 
ch.  430,  §  1] 

§  41-21-7.  [Laws,  1948,  ch.  394,  §  3;  Laws,  1950,  ch.  342,  §  4;  Laws,  1964, 
ch.  428] 

§  41-21-9.  [Laws,  1948,  ch.  394,  §  4;  Laws,  1950,  ch.  342,  §  5;  Laws,  1974, 
ch.  391] 

§  41-21-11.  [Laws,  1948,  ch.  394,  §§  5-12;  Laws,  1950,  ch.  342,  §§  6-13] 
§  41-21-13.  [Laws,  1948,  ch.  394,  §§  5-12;  Laws,  1950,  ch.  342,  §§  6-13] 
§  41-21-15.  [Laws,  1948,  ch.  394,  §§  5-12;  Laws,  1950,  ch.  342,  §§  6-13] 
§  41-21-17.  [Laws,  1948,  ch.  394,  §§  5-12;  Laws,  1950,  ch.  342,  §§  6-13] 
§  41-21-19.  [Laws,  1948,  ch.  394,  §§  5-12;  Laws,  1950,  ch.  342,  §§  6-13] 
§  41-21-21.  [Laws,  1948,  ch.  394,  §§  5-12;  Laws,  1950,  ch.  342,  §§  6-13] 
§  41-21-23.  [Laws,  1948,  ch.  394,  §§  5-12;  Laws,  1950,  ch.  342,  §§  6-13] 
§  41-21-25.  [Laws,  1948,  ch.  394,  §§  5-12;  Laws,  1950,  ch.  342,  §§  6-13] 
§  41-21-27.  [Laws,  1950,  ch.  342,  §  14] 
§  41-21-29.  [Laws,  1950,  ch.  464] 

Editor's  Note  —  Former  §  41-21-1  dealt  in  general  terms  with  procedures  for  the 
commitment  of  persons  to  mental  institutions  and  for  the  adjudication  of  mental  illness 
or  disability.  For  present  provisions  regarding  commitment  proceedings,  see  §§  41- 
21-61  et  seq. 

Former  §  41-21-3  required  the  appointment  of  guardians  of  the  persons  or  estates,  or 
either,  of  persons  adjudged  to  be  of  unsound  mind  and  incapable  of  taking  care  of  their 
persons  or  property.  For  present  provisions  regarding  commitment  proceedings,  see 
§§  41-21-61  et  seq. 
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Former  §  41-21-5  provided  for  the  commencement  of  commitment  proceedings  by  an 
affidavit  in  chancery  court,  for  costs,  and  for  notification  of  the  nearest  of  kin  or 
guardian,  if  known,  of  the  person  alleged  to  be  of  unsound  mind.  For  present  provisions 
regarding  commitment  proceedings,  see  §§  41-21-61  et  seq. 

Former  §  41-21-7  provided  for  the  person  alleged  by  affidavit  as  being  of  unsound 
mind  to  be  taken  into  custody  by  the  sheriff  for  the  purpose  of  being  examined  by  two 
qualified  physicians,  and  provided  for  their  appointment.  For  present  provisions 
regarding  commitment  proceedings,  see  §§  41-21-61  et  seq. 

Former  §  41-21-9  related  to  the  mental  and  physical  examination  by  two  qualified 
physicians  of  the  person  alleged  to  be  of  unsound  mind,  the  place  of  such  examination, 
witnesses  and  testimony,  and  the  report  and  certificate  of  the  examining  physicians. 
For  present  provisions  regarding  commitment  proceedings,  see  §§  41-21-61  et  seq. 

Former  §  41-21-11  dealt  with  the  certificate  of  findings  of  the  two  physicians 
examining  a  person  alleged  to  be  of  unsound  mind,  the  form  and  details  of  filing  such 
certificate,  and  granted  the  examining  physicians  immunity  from  civil  or  criminal 
liability  for  their  services.  For  present  provisions  regarding  commitment  proceedings, 
see  §§  41-21-61  et  seq. 

Former  §  41-21-13  dealt  with  the  procedure  following  examination  and  the  filing  of 
the  certificate,  the  discharge  of  the  subject  if  he  is  found  not  to  be  of  unsound  mind,  the 
appointment  of  a  guardian  if  he  is  found  to  be  of  unsound  mind  but  does  not  require 
confinement,  and  his  commitment  and  delivery  to  a  mental  institution  if  he  does  require 
confinement.  For  present  provisions  regarding  commitment  proceedings,  see  §§  41- 
21-61  et  seq. 

Former  §  41-21-15  provided  for  a  hearing  before  the  chancellor  on  the  issue  of  the 
mental  condition  of  the  person  adjudged  to  be  of  unsound  mind.  For  present  provisions 
regarding  commitment  proceedings,  see  §§  41-21-61  et  seq. 

Former  §  41-21-17  fixed  liability  for  the  payment  of  expenses  of  the  hearing  provided 
for  by  former  §  41-21-15  and  of  conveying  the  subject  to  and  from  the  site  of  the 
hearing.  For  present  provisions  regarding  commitment  proceedings,  see  §§  41-21-61  et 
seq. 

Former  §  41-21-19  provided  for  the  fees  and  expenses  of  the  two  examining 
physicians,  the  chancery  clerk,  and  the  sheriff.  For  present  provisions  regarding 
commitment  proceedings,  see  §§  41-21-61  et  seq. 

Former  §  41-21-21  contained  provisions  for  the  handling  of  persons  charged  with 
criminal  offenses  and  alleged  or  adjudicated  to  be  of  unsound  mind.  For  present 
provisions  regarding  commitment  proceedings,  see  §§  41-21-61  et  seq. 

Former  §  41-21-23  contained  procedures  for  the  examination  and  commitment  of  a 
person  without  the  affidavit  provided  for  in  former  §  41-21-5.  For  present  provisions 
regarding  commitment  proceedings,  see  §§  41-21-61  et  seq. 

Former  §  41-21-25  fixed  liability  for  the  care  and  payment  of  expenses  of  mainte- 
nance of  mental  patients  in  state  mental  hospitals.  For  present  provisions  regarding 
commitment  proceedings,  see  §§  41-21-61  et  seq. 

Former  §  41-21-27  provided  for  the  adjudication  of  the  restoration  to  reason  of  a 
person  for  whom  a  guardian  had  been  appointed  or  who  had  been  adjudged  of  unsound 
mind,  under  the  provisions  of  former  §§  41-21-1  through  41-21-27,  upon  petition  and 
hearing  in  chancery.  For  present  provisions  regarding  commitment  proceedings,  see 
§§  41-21-61  et  seq. 

Former  §  41-21-29  authorized  the  transportation  of  mentally  ill  patients  who  are 
residents  of  other  states  to  their  states  of  residence  and  the  payment  of  expenses 
therefor.  For  present  provisions  regarding  commitment  proceedings,  see  §§  41-21-61  et 
seq. 
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§§  41-21-31  and  41-21-33.  Repealed. 

Repealed  by  Laws,  1974,  ch.  567,  §  15,  eff  from  and  after  passage 
(approved  April  23,  1974). 

§  41-21-31.  [Codes,  1892,  §  2832;  1906,  §  3216;  Hemingway's  1917, 
§  5558;  1930,  §  4573;  1942,  §  6906] 

§  41-21-33.  [Laws,  1946,  ch.  485;  Laws,  1948,  ch.  400,  §§  1,  2] 

Editor's  Note  —  Former  §  41-21-31  dealt  with  the  liability  for  care  and  mainte- 
nance of  mental  patients  not  covered  by  former  §  41-21-25. 

Former  §  41-21-33  related  to  the  care  of  harmless  mentally  ill  persons  at  institutions 
under  the  control  of  the  former  board  of  trustees  of  mental  institutions. 

The  1974  repealing  act  created  a  new  state  board  and  department  of  mental  health 
to  act  in  lieu  of  certain  abolished  agencies.  See  §§  41-4-1  et  seq.  Section  16  of  the 
repealing  act  provided,  in  part,  that  "all  powers,  duties  and  responsibilities  transferred 
by  this  act  shall  remain  under  the  authority  and  responsibility  of  existing  state 
agencies  until  July  1,  1974." 

§  41-21-35.  Legal  settlement  of  persons  with  mental  illness 
and  persons  with  an  intellectual  disability. 

The  rule  as  to  the  legal  settlement  of  paupers  shall  apply  in  cases  of 
persons  with  mental  illness  and  persons  with  an  intellectual  disability. 

SOURCES:  Codes,  1880,  §  667;  1892,  §  2834;  1906,  §  3218;  Hemingway's  1917, 
§  5560;  1930,  §  4575;  1942,  §  6908;  Laws,  2008,  eh.  442,  §  16;  Laws,  2010,  ch. 
476,  §  57,  eff  from  and  after  passage  (approved  Apr.  1,  2010.) 

Cross  References  —  Settlement  of  paupers,  see  §  43-31-19. 

§§  41-21-37  through  41-21-41.  Repealed. 

Repealed  by  Laws,  1975,  ch.  492,  §  10,  eff  from  and  after  July  1,  1975. 

§  41-21-37.  [Codes,  1892,  §§  2841,  2842;  1906,  §§  3225,  3226; 
Hemingway's  1917,  §§  5567,  5568;  1930,  §§  4582,  4583;  1942,  §§  6915,  6916] 

§  41-21-39.  [Codes,  1892,  §§  2841,  2842;  1906,  §§  3225,  3226; 
Hemingway's  1917,  §§  5567,  5568;  1930,  §§  4582,  4583;  1942,  §§  6915,  6916] 

§  41-21-41.  [Codes,  1871,  §§  2091,  2095;  1880,  §  664;  1892,  §  2845;  1906, 
§  3230;  Hemingway's  1917,  §  5572;  1930,  §  4586;  1942,  §  6919] 

Editor's  Note  —  Former  §  41-21-37  dealt  with  the  issuance  and  execution  of 
warrants  for  the  arrest  and  return  to  custody  of  escaped  mental  patients. 

Former  §  41-21-39  related  to  the  discharge  and  certification  of  sanity  of  mental 
patients  found  not  to  be  insane. 

Former  §  41-21-41  related  to  the  removal  from  state  mental  hospitals  of  patients 
found  to  be  harmless  incurables  and  of  patients  restored  to  reason. 

The  1975  act  which  repealed  the  above  sections  contained  new  provisions  dealing 
with  persons  in  need  of  mental  treatment.  See  §§  41-21-61  et  seq. 
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§§  41-21-43  and  41-21-45.  Repealed. 

Repealed  by  Laws,  2008,  ch.  442,  §  50,  effective  from  and  after  July  1, 
2008. 

§  41-21-43.  [Codes,  Hemingway's  1921  Supp.  §  5728bl;  1930,  §  7291; 
1942,  §  6781;  Laws,  1920,  ch.  210.] 

§  41-21-45.  [Codes,  Hemingway's  1921  Supp.  §  5728cl;  1930,  §  7292; 
1942,  §  6782;  Laws,  1920,  ch  210.] 

Editor's  Note  —  Former  §  41-21-43  required  counties  to  temporarily  provide  for  the 
maintenance  of  indigent  mentally  retarded  persons. 

Former  §  41-21-45  prohibited  cohabitation  with  mentally  retarded  persons. 

PERSONS  IN  NEED  OF  IMENTAL  TREATIMENT 


Sec. 

41-21-61.  Definitions. 

41-21-63.  Commitment  proceedings;  jurisdiction  of  chancery  court  and  circuit 
court. 

41-21-65.  Affidavit  for  commitment;  simplified  affidavit  form;  penalty  for  filing 
intentionally  false  affidavit  or  filing  affidavit  in  bad  faith. 

41-21-67.         Person  to  be  taken  into  custody;  referral  to  crisis  intervention  team; 

appointment  of  examining  physicians,  or  physician  and  psychologist, 
nurse  practitioner  or  physician  assistant;  appointment  of  attorney; 
emergency  patient  status. 

41-21-69.  Examination  by  physicians  or  physician  and  psychologist,  nurse  prac- 
titioner or  physician  assistant;  presence  of  attorney. 

41-21-71.         Procedure  after  examination;  release  or  confinement  pending  hearing. 

41-21-73.  Procedures  for  hearing;  evidence;  witnesses;  commitment;  disposition 
and  findings. 

41-21-74.         Requirements  for  outpatient  commitments. 
41-21-75.  Repealed. 

41-21-76.         Waiver  of  rights  by  respondent. 

41-21-77.         Commitment  to  state  hospital  or  Veterans  Administration  facility. 
41-21-79.         Payment  of  costs. 

41-21-81.  Twenty  days'  observation,  diagnosis  and  treatment;  notice  of  need  for 
further  treatment;  right  to  hearing  on  need  for  further  treatment. 

41-21-82.         Report  prior  to  termination  of  initial  commitment  or  discharge. 

41-21-83.         Hearing  on  need  for  further  treatment. 

41-21-85.         Payment  of  costs  of  hearing  on  need  for  further  treatment. 

41-21-87.         Discharge  at  behest  of  director  of  treatment  facility. 

41-21-88.  Release  of  individual  acquitted  on  the  ground  of  insanity  and  ordered 
confined  to  psychiatric  hospital  or  institution;  notice  of  release  to  be 
given  to  certain  individuals. 

41-21-89.         Discharge  at  behest  of  patient,  attorney,  relative  or  guardian. 

41-21-91.         Deportation  of  nonresidents. 

41-21-93.         Warrant  for  patient  absent  without  authorization. 

41-21-95.         Payment  of  costs  incurred  in  transporting  discharged  patients  home  or 

returning  patients  on  unauthorized  leave. 
41-21-97.         Confidentiality  of  hospital  records  and  information;  exceptions. 
41-21-99.         Continued  care  of  patients. 

41-21-101.       Admissions  and  commitments  not  adjudication  of  incompetency. 
41-21-102.       Patients'  rights. 
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41-21-103.       Voluntary  admissions  for  treatment. 
41-21-105.       Civil  and  criminal  immunity. 
41-21-107.       Criminal  offenses. 

41-21-109.       Rehabilitation  facilities  for  adolescents  with  mental  illness  or  with  an 
intellectual  disability;  establishment. 

§  41-21-61.  Definitions. 

As  used  in  Sections  41-21-61  through  41-21-107,  unless  the  context 
otherwise  requires,  the  following  terms  defined  have  the  meanings  ascribed  to 
them: 

(a)  "Chancellor"  means  a  chancellor  or  a  special  master  in  chancery. 

(b)  "Clerk"  means  the  clerk  of  the  chancery  court. 

(c)  "Director"  means  the  chief  administrative  officer  of  a  treatment 
facility  or  other  employee  designated  by  him  as  his  deputy. 

(d)  "Interested  person"  means  an  adult,  including,  but  not  limited  to,  a 
public  official,  and  the  legal  guardian,  spouse,  parent,  legal  counsel,  adult, 
child  next  of  kin,  or  other  person  designated  by  a  proposed  patient. 

(e)  "Person  with  mental  illness"  means  any  person  who  has  a  substan- 
tial psychiatric  disorder  of  thought,  mood,  perception,  orientation,  or 
memory  which  grossly  impairs  judgment,  behavior,  capacity  to  recognize 
reality,  or  to  reason  or  understand,  which  (i)  is  manifested  by  instances  of 
grossly  disturbed  behavior  or  faulty  perceptions;  and  (ii)  poses  a  substantial 
likelihood  of  physical  harm  to  himself  or  others  as  demonstrated  by  (A)  a 
recent  attempt  or  threat  to  physically  harm  himself  or  others,  or  (B)  a  failure 
to  provide  necessary  food,  clothing,  shelter  or  medical  care  for  himself,  as  a 
result  of  the  impairment.  "Person  with  mental  illness"  includes  a  person 
who,  based  on  treatment  history  and  other  applicable  psychiatric  indicia,  is 
in  need  of  treatment  in  order  to  prevent  further  disability  or  deterioration 
which  would  predictably  result  in  dangerousness  to  himself  or  others  when 
his  current  mental  illness  limits  or  negates  his  ability  to  make  an  informed 
decision  to  seek  or  comply  with  recommended  treatment.  "Person  with 
mental  illness"  does  not  include  a  person  having  only  one  or  more  of  the 
following  conditions:  (1)  epilepsy,  (2)  an  intellectual  disability,  (3)  brief 
periods  of  intoxication  caused  by  alcohol  or  drugs,  (4)  dependence  upon  or 
addiction  to  any  alcohol  or  drugs,  or  (5)  senile  dementia. 

(f)  "Person  with  an  intellectual  disability"  means  any  person  (i)  who  has 
been  diagnosed  as  having  substantial  limitations  in  present  functioning, 
manifested  before  age  eighteen  (18),  characterized  by  significantly  subaver- 
age  intellectual  functioning,  existing  concurrently  with  related  limitations 
in  two  (2)  or  more  of  the  following  applicable  adaptive  skill  areas:  commu- 
nication, self-care,  home  living,  social  skills,  community  use,  self-direction, 
health  and  safety,  functional  academics,  leisure  and  work,  and  (ii)  whose 
recent  conduct  is  a  result  of  having  an  intellectual  disability  and  poses  a 
substantial  likelihood  of  physical  harm  to  himself  or  others  in  that  there  has 
been-  (A)  a  recent  attempt  or  threat  to  physically  harm  himself  or  others,  or 
(B)  a  failure  and  inability  to  provide  necessary  food,  clothing,  shelter,  safety, 
or  medical  care  for  himself. 
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(g)  "Physician"  means  any  person  licensed  by  the  State  of  Mississippi  to 
practice  medicine  in  any  of  its  branches. 

(h)  "Psychologist"  when  used  in  Sections  41-21-61  through  41-21-107, 
means  a  licensed  psychologist  who  has  been  certified  by  the  State  Board  of 
Psychological  Examiners  as  qualified  to  perform  examinations  for  the 
purpose  of  civil  commitment. 

(i)  "Treatment  facility"  means  a  hospital,  community  mental  health 
center,  or  other  institution  qualified  to  provide  care  and  treatment  for 
persons  with  mental  illness,  persons  with  an  intellectual  disability  or 
chemically  dependent  persons. 

(j)  "Substantial  likelihood  of  bodily  harm"  means  that: 

(i)  The  person  has  threatened  or  attempted  suicide  or  to  infiict 
serious  bodily  harm  to  himself;  or 

(ii)  The  person  has  threatened  or  attempted  homicide  or  other  violent 
behavior;  or 

(iii)  The  person  has  placed  others  in  reasonable  fear  of  violent 
behavior  and  serious  physical  harm  to  them;  or 

(iv)  The  person  is  unable  to  avoid  severe  impairment  or  injury  from 
specific  risks;  and 

(v)  There  is  substantial  likelihood  that  serious  harm  will  occur  unless 
the  person  is  placed  under  emergency  treatment. 

SOURCES:  Laws,  1975,  ch.  492,  §  1;  Laws,  1976,  ch.  401,  §  2;  Laws,  1984,  ch.  477, 
§  1;  Laws,  1985,  ch.  454,  §  1;  Laws,  1994,  ch.  533,  §  1;  Laws,  1994,  ch.  599,  §  1; 
Laws,  2010,  ch.  476,  §  58;  Laws,  2010,  ch.  548,  §  1,  eff  from  and  after  July  1, 
2010. 

Joint  Legislative  Committee  Note  —  Section  1  of  ch.  548,  Laws  of  2010,  effective 
July  1,  2010  (approved  April  28,  2010),  amended  this  section.  Section  58  of  ch.  476, 
Laws  of  2010,  effective  upon  passage  (approved  April  1,  2010),  also  amended  this 
section.  As  set  out  above,  this  section  reflects  the  language  of  both  amendments 
pursuant  to  Section  1-1-109,  which  gives  the  Joint  Legislative  Committee  on  Compila- 
tion, Revision  and  Publication  of  Legislation  authority  to  integrate  amendments  so  that 
all  versions  of  the  same  code  section  enacted  within  the  same  legislative  session  may 
become  effective.  The  Joint  Committee  on  Compilation,  Revision  and  Publication  of 
Legislation  ratified  the  integration  of  these  amendments  as  consistent  with  the 
legislative  intent  at  the  July  22,  2010,  meeting  of  the  Committee. 

Cross  References  —  Clerk  of  court  to  provide  to  Department  of  Public  Safety 
certain  information  about  persons  determined  to  be  individuals  with  mental  illness  or 
an  intellectual  disability  under  this  chapter,  see  §  9-1-49. 

Representation  of  persons  in  need  of  mental  treatment  by  public  defender,  see 
§  25-32-9. 

Prohibition  against  full-time  staff  member  of  resident  treatment  facility  operated  by 
department  of  mental  health  conducting  initial  involuntary  commitment  examination, 
see  §  41-21-67. 

Report  of  and  certificate  of  physician's  or  psychologist's  initial  examination  in 
involuntary  commitment  proceedings,  see  §  41-21-69. 

Requirements  for  outpatient  commitments,  see  §  41-21-74. 

Patients'  rights  while  confined  in  treatment  facility,  and  written  notification  thereof, 
see  §  41-21-102. 

Civil  commitment  proceedings  required  in  order  for  youth  court  to  commit  minor  to 
State  institution  designed  for  special  care,  see  §  43-21-611. 
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Appointment  of  guardians  for  persons  in  need  of  mental  treatment,  see  §  93-13-111. 

Statutory  provisions  for  commitment  of  persons  in  need  of  mental  treatment  not 
impairing  validity  of  prior  guardianships  for  persons  of  unsound  mind,  see  §  93-13-128. 

Procedure  for  restoration  to  reason  and  discharge  of  guardian  of  person  for  whom 
guardian  has  been  appointed  or  who  has  been  found  in  need  of  mental  treatment,  see 
§  93-13-151. 

Proceedings  pertaining  to  persons  in  need  of  mental  treatment,  see  Miss.  R.  Civ.  P.  81. 
Insanity  defense,  see  Miss.  Uniform  Rules  of  Circuit  and  County  Court  Practice,  Rule 
9.07. 

JUDICIAL  DECISIONS 


1.  In  general. 

2.  Person  with  mental  illness. 

1.  In  general. 

The  term  "public  treatment  facility"  in 
§  41-21-63,  which  provides  that  no  person 
shall  be  committed  to  a  public  treatment 
facility  except  under  the  provisions  of  the 
involuntary  commitment  statutes,  encom- 
passes private  treatment  facilities.  Lee  v. 
Alexander,  607  So.  2d  30  (Miss.  1992). 

There  are  2  exclusive  methods  available 
to  courts  for  committing  an  individual 
indefinitely  to  a  state  hospital,  due  to 
mental  disorders.  The  first  method  of  com- 
mitment requires  acquittal  by  a  jury  on 
the  basis  of  insanity  or  feeble-mindedness; 
§  99-13-7  deals  with  acquittal  of  a  crime 
by  reason  of  insanity,  and  §  99-13-9  pro- 
vides for  acquittal  for  feeble-mindedness. 
The  second  method  of  indefinite  commit- 
ment requires  a  hearing  before  a  chancel- 
lor prior  to  the  individual  being  ordered  to 
the  state  hospital  for  treatment  and  is 
found  in  §§  41-21-61  through  41-21-107. 
The  legislature  has  not  seen  fit  to  bestow 
upon  circuit  judges  the  power  to  indefi- 
nitely commit  an  individual  without  the 
concurrence  of  a  jury  or  without  deferring 
to  the  chancellor  through  §§  41-21-61  to 
41-21-107  and,  therefore,  commitment  of 
an  individual  to  a  state  hospital  requires 
more  than  a  mere  order  by  a  circuit  court 
judge.  Hendrix  v.  Gammage,  556  So.  2d 
354  (Miss.  1990). 

A  person  may  not  be  involuntarily  com- 
mitted to  a  state  mental  institution  unless 
(1)  there  is  clear  and  convincing  evidence 
that  the  person  is  in  substantial  need  of 


mental  treatment,  and  (2)  the  state  ren- 
ders to  him  a  minimally  adequate  course 
of  care  and  treatment;  accordingly,  a  de- 
ceased had  a  substantive  right  not  to  be 
"warehoused,"  and  if  he  was  substantially 
mentally  ill,  the  state's  right  to  commit 
him  involuntarily  was  conditioned  on  its 
affording  him  minimally  adequate  care 
and  treatment.  Chill  v.  Mississippi  Hosp. 
Reimbursement  Comm'n,  429  So.  2d  574 
(Miss.  1983). 

2.  Person  with  mental  illness. 

Detailed  office  notes  presented  at  the 
involuntary  commitment  hearing  by  the 
two  doctors  who  examined  the  individual 
were  sufficient  to  meet  the  evidentiary 
requirements  under  Miss.  Code  Ann. 
§  41-21-61(e).  In  re  Bauman,  878  So.  2d 
1033  (Miss.  Ct.  App.  2004). 

In  defendant's  capital  murder  case,  de- 
fendant produced  enough  evidence  to  be 
granted  leave  to  proceed  with  a  petition 
for  post-conviction  relief  in  the  trial  court 
on  the  issue  of  his  mental  retardation 
where  he  submitted  expert  testimony  re- 
garding his  low  IQ  level.  Goodin  v.  State, 
856  So.  2d  267  (Miss.  2003),  cert,  denied, 
541  U.S.  947,  124  S.  Ct.  1681,  158  L.  Ed. 
2d  375  (2004). 

Evidence  that  a  person  alleged  to  be 
mentally  ill  had  molested  a  cousin  as  a 
child  was  properly  excluded  by  the  trial 
court  as  such  evidence  did  not  show  a 
"recent  attempt"  to  harm  others  and  there 
was  no  evidence  indicating  that  the  per- 
son had  in  the  past  been  charged  or  con- 
victed of  pedophilia.  McCorkle  v. 
McCorkle,  811  So.  2d  258  (Miss.  Ct.  App. 
2001). 
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ATTORNEY  GENERAL  OPINIONS 


Commitment  proceeding  is  specialized 
litigation;  $75  is  fee,  if  affiant  is  able  to 
pay  same.  Jones  Nov.  10,  1993,  A.G.  Op. 
#93-0514. 

There  is  no  specific  procedure  outlined 
in  Sections  41-21-61,  et  seq.  regarding 
court  orders  to  require  committed  patient 
to  take  medication;  such  a  proceeding 
would  be  similar  to  procedures  delineated 
in  Sections  41-21-81  and  41-21-99  and 
burden  to  obtain  order  would  be  upon 


treatment  facility,  and  not  on  local  au- 
thorities in  originating  jurisdiction.  Zach- 
ary,  March  2,  1994,  A.G.  Op.  #94-0068. 

There  is  no  indication  that  Sections 
41-30-1  et  seq.  and  Sections  41-21-61  et 
seq.  are  in  an5rway  interchangeable  and  to 
admit  or  commit  individual  under  mis- 
taken statutory  provision  is  denial  of  due 
process  rights.  Presley,  March  3,  1994, 
AG.  Op.  #93-0999. 


RESEARCH  REFERENCES 


ALR.  29  A.L.R.  Proof  of  Facts  2d  571, 
Phobic  Neurosis  (Phobic  Reaction)  Follow- 
ing Trauma. 

§  41-21-63.  Commitment  proceedings;  jurisdiction  of  chan- 
cery court  and  circuit  court. 

(1)  No  person,  other  than  persons  charged  with  crime,  shall  be  committed 
to  a  public  treatment  facility  except  under  the  provisions  of  Sections  41-21-61 
through  41-21-107  or  43-21-611  or  43-21-315.  However,  nothing  herein  shall  be 
construed  to  repeal,  alter  or  otherwise  affect  the  provisions  of  Section  35-5-31 
or  to  affect  or  prevent  the  commitment  of  persons  to  the  Veterans  Administra- 
tion or  other  agency  of  the  United  States  under  the  provisions  of  and  in  the 
manner  specified  in  those  sections. 

(2)  The  chancery  court,  or  the  chancellor  in  vacation  shall  have  jurisdic- 
tion under  Sections  41-21-61  through  41-21-107  except  over  persons  with 
unresolved  felony  charges  pending. 

(3)  The  circuit  court  shall  have  jurisdiction  under  Sections  99-13-7, 
99-13-9  and  99-13-11. 

SOURCES:  Laws,  1975,  ch.  492,  §  2;  Laws,  1976,  ch.  401,  §  3;  Laws,  1984,  ch.  477, 
§  2;  Laws,  1985,  ch.  454,  §  6;  Laws,  1994,  ch.  533,  §  1;  Laws,  1994,  ch.  599,  §  2; 
Laws,  1996,  ch.  430,  §  2;  Laws,  2010,  ch.  398,  §  2,  eff  from  and  after  July  1, 
2010. 

Cross  References  —  Clerk  of  court  to  provide  to  Department  of  Public  Safety 
certain  information  about  persons  determined  to  be  individuals  with  mental  illness  or 
an  intellectual  disability  under  this  chapter,  see  §  9-1-49. 

Establishment  of  State  Board  of  Mental  Health  and  State  Department  of  Mental 
Health,  see  §§  41-4-1  et  seq. 

Retention  of  respondent  as  emergency  patient  prior  to  formal  commitment,  see 
§  41-21-67. 

Report  of  and  certificate  of  physician's  or  psychologist's  initial  examination  in 
involuntary  commitment  proceedings,  see  §  41-21-69. 

Prohibition  against  involuntary  commitment  of  persons  whose  primary  problems  are 
physical  disabilities  associated  with  old  age  or  infant  birth  defects,  see  §  41-21-73. 
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Deportation  of  nonresidents,  see  §  41-21-91. 

Effect  of  commitment  upon  patients'  civil  rights,  see  §  41-21-101. 
Patients'  rights  while  confined  in  treatment  facility,  and  written  notification  thereof, 
see  §  41-21-102. 

Voluntary  admission  of  person  with  mental  illness  or  an  intellectual  disability  of 
particular  age  or  marital  status,  see  §  41-21-103. 

Hearing  on  petition  of  voluntary  admittee  to  Mississippi  State  Hospital  at  Whitfield 
to  leave  facility,  see  §  41-21-103. 

Initiation  of  proceedings  by  the  commissioner  of  corrections  for  the  commitment  of 
offenders  with  mental  illness  or  an  intellectual  disability,  see  §  47-5-120. 

Criminal  offense  for  sending  sane  person  to  psychiatric  hospital  or  institution,  see 
§  97-3-13. 

Proceedings  pertaining  to  persons  in  need  of  mental  treatment,  see  Miss.  R.  Civ.  P.  81. 

JUDICIAL  DECISIONS 


1.  In  general. 

2.  Construction  and  application,  gener- 

ally. 

3.  Jurisdiction. 

4.  Evidence. 

1.  In  general. 

Due  process  clause  did  not  oblige  state 
to  make  its  civil  commitment  processes 
available  to  those  who  had  been  charged 
with  or  convicted  of  crimes,  even  if  ar- 
restee would  have  had  due  process  right  to 
notice  and  hearing  before  being  trans- 
ferred to  mental  health  facility. 
McKlemurry  ex  rel.  Rayborn  v.  Hendrix, 
971  F.  Supp.  1089  (S.D.  Miss.  1997). 

Arrestee  had  no  due  process  protection 
against  being  arrested  for  probation  viola- 
tion of  possessing  beer,  despite  his  claim 
that  possession  of  beer  was  manifestation 
of  depression  that  would  have  warranted 
civil  commitment  rather  than  arrest;  al- 
though arresting  officers  were  not  trained 
mental  health  professionals,  there  was  no 
demonstration  that  arrestee  met  criteria 
for  insanity.  McKlemurry  ex  rel.  Rayborn 
V.  Hendrix,  971  F.  Supp.  1089  (S.D.  Miss. 
1997). 

Arrestee,  who  had  been  arrested  for 
probation  violation  of  possessing  beer,  did 
not  have  equal  protection  right  to  civil 
commitment,  rather  than  incarceration. 
McKlemurry  ex  rel.  Rayborn  v.  Hendrix, 
971  F.  Supp.  1089  (S.D.  Miss.  1997). 

Statute  precluding  civil  commitment  to 
state  psychiatric  hospital  of  those  charged 
with  crimes  did  not  proscribe  provision  of 
treatment,  psychiatric  or  otherwise,  for 
persons  charged  with  crimes  and,  thus. 


statute  did  not  violate  equal  protection; 
county  could  provide  arrestee  with  treat- 
ment for  his  mental  illness,  but  responsi- 
bility for  providing  treatment  was  coun- 
ty's duty,  not  State's  duty.  McKlemurry  ex 
rel.  Rayborn  v.  Hendrix,  971  F.  Supp.  1089 
(S.D.  Miss.  1997). 

This  section  [Code  1942,  §  6917]  does 
not  absolve  from  liability  those  who  by 
false  and  fraudulent  certificates  mislead 
the  asylum  authorities.  Bacon  v.  Bacon,  76 
Miss.  458,  24  So.  968  (1899). 

The  section  [Code  1942,  §  6909]  does 
not  conflict  with  any  provision  of  the  state 
constitution,  nor  with  the  14th  amend- 
ment to  the  Federal  Constitution.  Fant  v. 
Buchanan,  17  So.  371  (Miss.  1895). 

2.  Construction  and  application,  gen- 
erally. 

The  term  "public  treatment  facility"  in 
§  41-21-63,  which  provides  that  no  person 
shall  be  committed  to  a  public  treatment 
facility  except  under  the  provisions  of  the 
involuntary  commitment  statutes,  encom- 
passes private  treatment  facilities.  Lee  v. 
Alexander,  607  So.  2d  30  (Miss.  1992). 

Where  the  alleged  incompetent  owner  of 
realty  and  his  guardian  were  both  made 
parties  to  a  proceeding  to  foreclose  a  trust 
deed  given  by  the  guardian,  and  the  owner 
appeared  in  the  proceeding  to  contest  con- 
firmation of  the  sale  on  the  ground  of 
invalidity  of  the  adjudication  of  insanity 
and  appointment  of  a  guardian  because 
the  owner  was  not  served  with  process, 
questions  as  to  the  regularity  and  efficacy 
of  the  foreclosure  proceedings  were  res 
judicata  in  a  subsequent  proceeding  to 
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remove  the  cloud  from  the  title  (the  sale 
having  been  confirmed),  if  the  owner  was 
sane,  since  he  was  not  only  properly  sum- 
moned but  appeared  and  resisted  the  en- 
try of  the  final  decree  on  the  identical 
grounds  urged  in  the  proceeding  to  clear 
the  title,  and  they  were  also  res  judicata, 
even  if  the  owner  was  insane  and  the 
appointment  of  the  guardian  was  invalid 
because  no  process  had  been  served  on  the 
owner  in  the  incompetency  proceedings, 
since  he  was  properly  sued  through  the 
guardian,  who  was  at  least  invested  with 
the  capacities  of  a  guardian  ad  litem  or 
next  friend.  Dana  v.  Zerkowsky,  192  Miss. 
302,  5  So.  2d  423  (1942). 

A  superintendent  of  an  insane  hospital 
is  entitled  to  the  custody  of  an  adjudged 
lunatic  committed  to  it  by  order  of  the 
court.  Mabry  v.  Hoye,  124  Miss.  144,  87 
So.  4  (1921). 

This  section  [Code  1942,  §  6909]  is  au- 
thority for  confining  dangerous  or  indi- 
gent lunatics  for  the  protection  of  them- 
selves and  the  safety  of  the  public  and  the 
clerk  may  exercise  such  authority  in  vaca- 
tion and  his  act  may  be  revised  by  the 
court  and  either  set  aside  or  approved. 
Baum  V.  Greenwald,  95  Miss.  765,  49  So. 
836  (1909). 

3.  Jurisdiction. 

If  criminal  defendant  is  not  competent 
to  assist  in  defense,  court  should  enter 
order  so  finding  and  commit  him  to  men- 
tal institution  or  such  other  facility  as 
court  may  deem  appropriate  under  cir- 
cumstances, to  receive  treatment  for  his 
condition,  and  order  of  commitment 
should  require  regular  reports  advising 
court:  (1)  whether  there  is  substantial 
probability  that  defendant  will  become 
mentally  competent  to  stand  trial;  (2) 
whether  defendant  is  progressing  toward 
competency;  and,  if  neither  of  these  condi- 
tions occurs  within  reasonable  time,  judge 
should  order  civil  commitment  proceed- 


ings be  instituted.  Gammage  v.  State,  510 
So.  2d  802  (Miss.  1987). 

Where  indictment  for  murder  was,  on 
motion  of  state,  passed  to  files,  and  defen- 
dant subsequently  adjudged  insane  and 
committed  to  asylum  by  chancery  court, 
circuit  court  was  not  deprived  of  jurisdic- 
tion to  try  defendant  for  murder.  B3n:-d  v. 
State,  179  Miss.  336,  175  So.  190  (1937). 

Where  prisoner  was  in  custody  of  circuit 
court  under  indictment  for  felony,  circuit 
court  could  pass  upon  question  of  his 
sanity,  despite  prior  adjudication  of  insan- 
ity by  chancery  court.  Hoye  v.  State,  169 
Miss.  Ill,  152  So.  644  (1934). 

But  where  a  person  is  held  in  jail  under 
indictment  by  an  order  of  the  circuit  court 
he  is  in  the  exclusive  jurisdiction  of  that 
court  and  the  chancery  court  has  no  juris- 
diction to  inquire  into  his  sanity.  Hawie  v. 
Hawie,  128  Miss.  473,  91  So.  131  (1922). 

The  chancery  courts  have  jurisdiction  of 
writs  of  lunacy  and  the  commitment  of  an 
adjudged  lunatic  to  an  insane  hospital 
and  his  confinement  therein.  Mabry  v. 
Hoye,  124  Miss.  144,  87  So.  4  (1921). 

4.  Evidence. 

In  a  habeas  corpus  proceeding  by  one 
charged  with  murder  and  confined  to  the 
Mississippi  State  Hospital  after  having 
been  found  incompetent  to  stand  trial,  the 
petitioner  was  not  denied  due  process  of 
law  where  the  burden  of  proof  was  placed 
upon  him  to  prove  that  he  had  recovered 
his  sanity  and  was  no  longer  likely  to 
cause  harm  to  himself  or  others  and 
where  the  state  presented  expert  testi- 
mony that  the  petitioner  was  a  paranoid 
schizophrenic,  then  in  tenuous  remission, 
and  that  he  would  pose  a  danger  to  him- 
self or  others  if  released  from  the  hospital. 
Bethany  v.  Stubbs,  393  So.  2d  1351  (Miss. 
1981). 

Under  this  section  [Code  1942,  §  6909] 
a  jury  may  order  a  person  confined  where 
the  evidence  justifies,  but  is  doubtful. 
Baum  V.  Greenwald,  95  Miss.  765,  49  So. 
836  (1909). 


ATTORINTEY  GEIVERAL  OPINIONS 

Section  41-21-63(3)  limits  the  circuit  prohibition  against  the  chancery  court  as- 

court's  jurisdiction  in  commitment  pro-  serting  jurisdiction  in  civil  commitment 

ceedings  to  persons  indicted  and  charged  proceedings  where  there  are  unresolved 

with  felonies;  consequently,  there  is  no  misdemeanor  charges  pending  against  the 
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mentally  ill  person.  McKenzie,  October  delinquent,  in  need  of  supervision  or  de- 
24,  1995,  A.G.  Op.  #95-0217.  pendent.  Jurisdiction  over  commitment 
Under  Section  43-21-611,  the  youth  proceedings  for  adults  and  for  all  other 
court  would  have  original  jurisdiction  over  juveniles  would  be  in  chancery  court  pur- 
commitment  of  a  mentally  ill  juvenile  only  suant  to  Section  41-21-63.  Floyd,  March 
where  that  juvenile  is  already  in  youth  29,  1996,  A.G.  Op.  #96-0148. 
court  jurisdiction  as  abused,  neglected, 

RESEARCH  REFERENCES 


ALR.  Alleged  incompetent  as  witness  in 
lunacy  inquisition.  22  A.L.R.2d  756. 

Constitutional  right  to  jury  trial  in  pro- 
ceeding for  adjudication  of  incompetency 
or  insanity  or  for  restoration.  33  A.L.R.2d 
1145. 

Right,  without  judicial  proceeding,  to 
arrest  and  detain  one  who  is,  or  is  sus- 
pected of  being,  mentally  deranged.  92 
A.L.R.2d  570. 

Right  to  relief  under  Federal  Civil 
Rights  Act  of  1871  (42  USCS  §  1983)  for 
alleged  wrongful  commitment  to  or  con- 
finement in  mental  hospital.  16  A.L.R. 
Fed.  440. 


Validity,  construction,  application,  and 
effect  of  Civil  Rights  of  Institutionalized 
Persons  Act,  42  USCS  §§  1997-1997j.  93 
A.L.R.  Fed.  706. 

Am  Jur.  53  Am.  Jur.  2d,  Mentally  Im- 
paired Persons  §§  4  et  seq. 

28  Am.  Jur.  Proof  of  Facts  548,  Confine- 
ment to  Mental  Institution,  Proof  No.  17 
(proof  of  confinement  to  mental  institu- 
tion). 

4  Am.  Jur.  Trials,  Incompetency  and 
Commitment  Proceedings,  §§  1  et  seq. 

26  Am.  Jur.  Trials  97,  Representing  the 
Mentally  111:  Civil  Commitment  Proceed- 
ings. 


§  41-21-65.  Affidavit  for  commitment;  simplified  affidavit 
form;  penalty  for  filing  intentionally  false  affidavit  or  filing 
affidavit  in  bad  faith. 

(1)  It  is  the  intention  of  the  Legislature  that  the  filing  of  an  affidavit  under 
this  section  be  a  simple,  inexpensive,  uniform,  and  streamlined  process  for  the 
purpose  of  facilitating  and  expediting  the  care  of  individuals  in  need  of 
treatment. 

(2)  If  any  person  is  alleged  to  be  in  need  of  treatment,  any  relative  of  the 
person,  or  any  interested  person,  may  make  affidavit  of  that  fact  and  shall  file 
the  affidavit  v^ith  the  clerk  of  the  chancery  court  of  the  county  in  v^hich  the 
person  alleged  to  be  in  need  of  treatment  resides;  provided,  hov^ever,  that  a 
chancellor  or  duly  appointed  special  master  may,  in  his  or  her  discretion,  hear 
the  matter  in  the  county  in  v^hich  the  person  may  be  found.  The  chancellor  is 
authorized  to  immediately  transfer  the  cause  of  a  person  alleged  to  be  in  need 
of  treatment  from  the  county  w^here  the  person  v^as  found  to  the  person's 
county  of  residence.  The  affidavit  shall  set  forth  the  name  and  address  of  the 
proposed  patient's  nearest  relatives,  if  knov^n,  and  the  reasons  for  the  affidavit. 
The  affidavit  must  contain  factual  descriptions  of  the  proposed  patient's  recent 
behavior,  including  a  description  of  the  behavior,  vs^here  it  occurred,  and  over 
what  period  of  time  it  occurred,  if  known.  Each  factual  allegation  may  be 
supported  by  observations  of  witnesses  named  in  the  affidavit.  Because  of  the 
emergency  nature  of  those  affidavits,  at  the  affiant's  request  the  chancery  clerk 
shall  provide  the  affiant  with  the  one-page  affidavit  form  developed  by  the 
Department  of  Mental  Health,  which  the  affiant  may  complete  and  file  without 
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the  need  for  consulting  or  retaining  an  attorney.  The  Department  of  Mental 
Health,  in  consultation  with  the  Mississippi  Chancery  Clerks'  Association, 
shall  develop  a  simple,  one-page  affidavit  form  for  the  use  of  affiants  as 
provided  in  this  subsection,  which  shall  be  used  in  all  counties  in  the  state.  No 
chancery  clerk  shall  require  an  affiant  to  retain  an  attorney  for  the  filing  of  an 
affidavit  under  this  section. 

(3)  The  chancery  clerk  may  charge  the  affiant  a  total  fee  for  all  services 
equal  to  the  amount  set  out  in  Section  25-7-9(o),  and  the  appropriate  state  and 
county  assessments  as  required  by  law. 

(4)  The  prohibition  against  charging  the  affiant  other  fees,  expenses,  or 
costs  shall  not  preclude  the  imposition  of  monetary  criminal  penalties  under 
Section  41-21-107  or  any  other  criminal  statute,  or  the  imposition  by  the 
chancellor  of  monetary  penalties  for  contempt  if  the  affiant  is  found  to  have 
filed  an  intentionally  false  affidavit  or  filed  the  affidavit  in  bad  faith  for  a 
malicious  purpose. 

SOURCES:  Laws,  1975,  ch.  492,  §  3(1);  Laws,  1984,  ch.  477,  §  3;  Laws,  2004,  ch. 
565,  §  1;  Laws,  2009,  ch.  525,  §  1;  Laws,  2010,  ch.  398,  §  3,  eff  from  and  after 
July  1,  2010. 

Cross  References  —  Clerk  of  court  to  provide  to  Department  of  Public  Safety 
certain  information  about  persons  determined  to  be  individuals  with  mental  illness  or 
an  intellectual  disability  under  this  chapter,  see  §  9-1-49. 

Definition  of  an  "interested  person"  for  purposes  of  commitment  of  persons  in  need  of 
mental  health  treatment,  see  §  41-21-61. 

Provisions  relative  to  taking  person  into  custody,  appointment  of  examining  physi- 
cians, appointment  of  attorney,  and  emergency  patient  status,  see  §  41-21-67. 

Report  of  and  certificate  of  physician's  or  psychologist's  initial  examination  in 
involuntary  commitment  proceedings,  see  §  41-21-69. 

Prohibition  against  involuntary  commitment  of  persons  whose  primary  problems  are 
physical  disabilities  associated  with  old  age  or  infant  birth  defects,  see  §  41-21-73. 

Effect  of  commitment  upon  patients'  civil  rights,  see  §  41-21-101. 

Patients'  rights  while  confined  in  treatment  facility,  and  written  notification  thereof, 
see  §  41-21-102. 

Patient's  right  to  program  of  care  and  treatment  designed  to  render  further  custody 
or  institutionalization  unnecessary,  see  §  41-21-102. 
Voluntary  admissions  for  treatment,  see  §  41-21-103. 

Proceedings  pertaining  to  persons  in  need  of  mental  treatment,  see  Miss.  R.  Civ.  P.  81. 

JUDICIAL  DECISIONS 


1.  In  general. 

2.  Construction  with  other  law. 

1.  In  general. 

In  civil  commitment  proceedings  involv- 
ing persons  charged  with  crimes  who  have 
been  determined  to  lack  the  mental  capac- 
ity to  stand  trial,  an  order  of  the  circuit 
court  reciting  that  the  accused  has  been 
indicted  for  a  criminal  offense  and  that 
the  court  is  of  the  opinion  that  he  is 


suffering  from  such  mental  disease  or  dis- 
order as  to  cause  him  to  be  incompetent  to 
stand  trial  and  that  he  should  be  referred 
to  the  chancery  court  to  undergo  civil 
commitment  procedures  shall  be  in  lieu  of 
the  affidavit  for  commitment  provided  for 
in  this  section.  Brown  v.  Jaquith,  318  So. 
2d  856  (Miss.  1975). 

One  held  under  a  valid  commitment 
under  this  section  [Code  1942,  §  6909-03] 
is  not  entitled  to  release  on  habeas  corpus 
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because  of  alleged  illegality  of  a  recommit- 
ment following  an  escape.  Brown  v. 
United  States,  321  F.2d  898  (5th  Cir. 
1963). 

The  provision  of  this  section  [Code  1942, 
§  6909-03]  that  the  affidavit  of  "any  citi- 
zen" may  be  received  in  commitment  pro- 
ceedings operates  to  qualify  that  of  Code 
1942,  §  1689  making  a  spouse  an  incom- 
petent witness.  Brown  v.  United  States, 
321  F.2d  898  (5th  Cir.  1963). 

A  former  wife  is  not  a  relative  within 
the  contemplation  of  the  statute.  Wactor  v. 
Wactor,  245  Miss.  132,  146  So.  2d  540 
(1962). 

2.  Construction  with  other  law. 

Summary  judgment  was  properly 
granted  on  a  patient's  negligence  per  se 
claim  against  her  two  stepsons  because, 
while  the  patient  argued  that  a  pauper's 
affidavit  had  to  be  filed  by  a  guardian, 
which  neither  stepson  was,  she  cited  no 
statutes  or  case  law  forbidding  non-guard- 
ians to  file  pauper's  affidavits;  Miss.  Code 
Ann.  §  41-21-65  permitted  any  relative  or 
any  interested  person  to  and  file  an  affi- 
davit regarding  a  person  alleged  to  be  in 


need  of  treatment.  Miss.  Code  Ann.  §  41- 
21-67(1),  which  governed  proceedings  af- 
ter an  affidavit  was  filed,  instructed  trial 
judges,  and  whatever  implication  arose 
from  it  regarding  private  conduct  was 
insubstantial;  thus,  there  is  no  basis  on 
which  to  find  that  either  statute  created  a 
duty  upon  which  to  base  a  negligence  per 
se  claim.  Tebo  v.  Tebo,  550  F.3d  492  (5th 
Cir.  2008). 

Summary  judgment  was  properly 
granted  on  a  patient's  malicious  prosecu- 
tion claim  against  her  two  stepsons  be- 
cause there  no  dispute  of  material  fact  on 
the  issue  of  probable  cause.  There  was  no 
evidence  that  either  of  the  stepsons  be- 
lieved that  the  behavior  they  described  in 
their  affidavits  in  order  to  initiate  invol- 
untary commitment  proceedings  against 
the  patient  under  Miss.  Code  Ann.  §  41- 
21-65  did  not  constitute  probable  cause; 
moreover,  the  patient's  admittedly  erratic 
behavior  eliminated  a  genuine  issue  of 
material  fact  as  to  whether  there  were  no 
reasonable  grounds  for  the  statements  in 
the  affidavits  and  the  belief  that  she  was 
in  need  of  treatment.  Tebo  v.  Tebo,  550 
F.3d  492  (5th  Cir.  2008). 


ATTORNEY  GENERAL  OPINIONS 


Chancellor,  rather  than  Clerk,  must 
make  decision  on  whether  or  not  to  have 
person  in  need  of  treatment  taken  into 
custody  under  statute;  clerk  may  not  re- 
fuse to  accept  affidavit  filed  by  any  person 
under  this  section.  Crumpton,  July  2, 
1992,  A.G.  Op.  #92-0484. 

This  section  permits  family  members  of 
a  person  in  need  of  treatment  to  file  the 
required  affidavit  in  the  chancery  court  of 
the  county  of  residence  of  that  person.  If 
the  person  in  need  of  treatment  is  in  the 
custody  of  the  sheriff  in  another  county, 
pursuant  to  §  41-21-67  the  chancery  court 
judge  of  the  county  of  residence  of  such 
person  has  the  authority  to  have  the  clerk 
issue  a  writ  to  the  sheriff  of  the  county 
where  such  person  is  in  custody  to  have 
the  person  transported  to  the  clerk  or 


chancellor  of  the  person's  county  of  resi- 
dence. Alternatively,  §  41-21-67  also  au- 
thorizes the  writ  to  be  directed  to  the 
sheriff  of  the  county  of  residence  of  the 
person  in  need  of  treatment.  If  the  writ  is 
directed  to  the  sheriff  of  a  foreign  county, 
then  the  sheriff  may  recover  the  costs  of 
transportation  from  the  county  of  resi- 
dence of  the  person  in  need  of  treatment 
as  provided  in  §  41-21-79.  Morrow,  Nov.  5, 
2004,  A.G.  Op.  04-0540. 

No  authority  can  be  found  for  a  munici- 
pality to  voluntarily  pay  the  costs  to  initi- 
ate civil  commitment  proceedings  on  be- 
half of  a  prisoner  which  are  the  statutory 
responsibility  of  the  individual  or  county 
of  residence.  Blakley,  Aug.  25,  2006,  A.G. 
Op.  06-0383. 
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Am  Jur.  53  Am.  Jur.  2d,  Mentally  Im- 
paired Persons  §§  4  et  seq. 


14  Am.  Jur.  PI  &  Pr  Forms  (Rev),  Incom- 
petent Persons,  Form  21  (affidavit  —  of 
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mental  disability  —  to  accompany  peti-     of  malice  in  attempt  to  have  person  com- 
tion,  for  hearing  to  determine  competency  mitted). 
of  alleged  incompetent). 

28  Am.  Jur.  Proof  of  Facts,  Confinement 
to  Mental  Institution,  Proof  No.  18  (proof 

§  41-21-67.  Person  to  be  taken  into  custody;  referral  to  crisis 
intervention  team;  appointment  of  examining  physicians,  or 
physician  and  psychologist,  nurse  practitioner  or  physician 
assistant;  appointment  of  attorney;  emergency  patient  sta- 
tus. 

(1)  Whenever  the  affidavit  provided  for  in  Section  41-21-65  is  filed  with 
the  chancery  clerk,  the  clerk,  upon  direction  of  the  chancellor  of  the  court,  shall 
issue  a  writ  directed  to  the  sheriff  of  the  proper  county  to  take  into  his  or  her 
custody  the  person  alleged  to  be  in  need  of  treatment  and  to  bring  the  person 
before  the  clerk  or  chancellor,  who  shall  order  pre-evaluation  screening  and 
treatment  by  the  appropriate  community  mental  health  center  established 
under  Section  41-19-31  and  for  examination  as  set  forth  in  Section  41-21-69. 
The  order  may  provide  where  the  person  shall  be  held  prior  to  the  appearance 
before  the  clerk  or  chancellor.  However,  when  the  affidavit  fails  to  set  forth 
factual  allegations  and  witnesses  sufficient  to  support  the  need  for  treatment, 
the  chancellor  shall  refuse  to  direct  issuance  of  the  writ.  Reapplication  may  be 
made  to  the  chancellor.  If  a  pauper's  affidavit  is  filed  by  a  guardian  for 
commitment  of  the  ward  of  the  guardian,  the  court  shall  determine  if  the  ward 
is  a  pauper  and  if  the  ward  is  determined  to  be  a  pauper,  the  county  of  the 
residence  of  the  respondent  shall  bear  the  costs  of  commitment,  unless  funds 
for  those  purposes  are  made  available  by  the  state. 

In  any  county  in  which  a  Crisis  Intervention  Team  has  been  established 
under  the  provisions  of  Sections  41-21-131  through  41-21-143,  the  clerk,  upon 
the  direction  of  the  chancellor,  may  require  that  the  person  be  referred  to  the 
Crisis  Intervention  Team  for  appropriate  psychiatric  or  other  medical  services 
before  the  issuance  of  the  writ. 

(2)  Upon  issuance  of  the  writ,  the  chancellor  shall  immediately  appoint 
and  summon  two  (2)  reputable,  licensed  physicians  or  one  (1)  reputable, 
licensed  physician  and  either  one  (1)  psychologist,  nurse  practitioner  or 
physician  assistant  to  conduct  a  physical  and  mental  examination  of  the 
person  at  a  place  to  be  designated  by  the  clerk  or  chancellor  and  to  report  their 
findings  to  the  clerk  or  chancellor.  However,  any  nurse  practitioner  or 
physician  assistant  conducting  the  examination  shall  be  independent  from, 
and  not  under  the  supervision  of,  the  other  physician  conducting  the  exami- 
nation. In  all  counties  in  which  there  is  a  county  health  officer,  the  county 
health  officer,  if  available,  may  be  one  (1)  of  the  physicians  so  appointed. 
Neither  of  the  physicians  nor  the  psychologist,  nurse  practitioner  or  physician 
assistant  selected  shall  be  related  to  that  person  in  any  way,  nor  have  any 
direct  or  indirect  interest  in  the  estate  of  that  person  nor  shall  any  full-time 
staff  of  residential  treatment  facilities  operated  directly  by  the  State  Depart- 
ment of  Mental  Health  serve  as  examiner. 
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(3)  The  clerk  shall  ascertain  whether  the  respondent  is  represented  by  an 
attorney,  and  if  it  is  determined  that  the  respondent  does  not  have  an  attorney, 
the  clerk  shall  immediately  notify  the  chancellor  of  that  fact.  If  the  chancellor 
determines  that  the  respondent  for  any  reason  does  not  have  the  services  of  an 
attorney,  the  chancellor  shall  immediately  appoint  an  attorney  for  the  respon- 
dent at  the  time  the  examiners  are  appointed. 

(4)  If  the  chancellor  determines  that  there  is  probable  cause  to  believe 
that  the  respondent  is  mentally  ill  and  that  there  is  no  reasonable  alternative 
to  detention,  the  chancellor  may  order  that  the  respondent  be  retained  as  an 
emergency  patient  at  any  licensed  medical  facility  for  evaluation  by  a  physi- 
cian, nurse  practitioner  or  physician  assistant  and  that  a  peace  officer 
transport  the  respondent  to  the  specified  facility.  If  the  community  mental 
health  center  serving  the  county  has  partnered  with  Crisis  Intervention  Teams 
under  the  provisions  of  Sections  41-21-131  through  41-21-143,  the  order  may 
specify  that  the  licensed  medical  facility  be  a  designated  single  point  of  entry 
within  the  county  or  within  an  adjacent  county  served  by  the  community 
mental  health  center.  If  the  person  evaluating  the  respondent  finds  that  the 
respondent  is  mentally  ill  and  in  need  of  treatment,  the  chancellor  may  order 
that  the  respondent  be  retained  at  the  licensed  medical  facility  or  any  other 
available  suitable  location  as  the  court  may  so  designate  pending  an  admission 
hearing.  If  necessary,  the  chancellor  may  order  a  peace  officer  or  other  person 
to  transport  the  respondent  to  that  facility  or  suitable  location.  Any  respondent 
so  retained  may  be  given  such  treatment  as  is  indicated  by  standard  medical 
practice.  However,  the  respondent  shall  not  be  held  in  a  hospital  operated 
directly  by  the  State  Department  of  Mental  Health,  and  shall  not  be  held  in  jail 
unless  the  court  finds  that  there  is  no  reasonable  alternative. 

(5)  Whenever  a  licensed  psychologist,  nurse  practitioner  or  physician 
assistant  who  is  certified  to  complete  examinations  for  the  purpose  of  commit- 
ment or  a  licensed  physician  has  reason  to  believe  that  a  person  poses  an 
immediate  substantial  likelihood  of  physical  harm  to  himself  or  others  or  is 
gravely  disabled  and  unable  to  care  for  himself  by  virtue  of  mental  illness,  as 
defined  in  Section  41-21-61(e),  then  the  physician,  psychologist,  nurse  practi- 
tioner or  physician  assistant  may  hold  the  person  or  may  admit  the  person  to 
and  treat  the  person  in  a  licensed  medical  facility,  without  a  civil  order  or 
warrant  for  a  period  not  to  exceed  seventy-two  (72)  hours.  However,  if  the 
seventy-two-hour  period  begins  or  ends  when  the  chancery  clerk's  office  is 
closed,  or  within  three  (3)  hours  of  closing,  and  the  chancery  clerk's  office  will 
be  continuously  closed  for  a  time  that  exceeds  seventy- two  (72)  hours,  then  the 
seventy-two-hour  period  is  extended  until  the  end  of  the  next  business  day  that 
the  chancery  clerk's  office  is  open.  The  person  may  be  held  and  treated  as  an 
emergency  patient  at  any  licensed  medical  facility,  available  regional  mental 
health  facility,  or  crisis  intervention  center.  The  physician  or  psychologist, 
nurse  practitioner  or  physician  assistant  who  holds  the  person  shall  certify  in 
writing  the  reasons  for  the  need  for  holding. 

If  a  person  is  being  held  and  treated  in  a  licensed  medical  facility,  and  that 
person  decides  to  continue  treatment  by  voluntarily  signing  consent  for 
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admission  and  treatment,  the  seventy-two-hour  hold  may  be  discontinued 
without  fihng  an  affidavit  for  commitment.  Any  respondent  so  held  may  be 
given  such  treatment  as  indicated  by  standard  medical  practice.  Persons 
acting  in  good  faith  in  connection  with  the  detention  of  a  person  believed  to  be 
mentally  ill  shall  incur  no  liability,  civil  or  criminal,  for  those  acts. 

SOURCES:  Laws,  1975,  ch.  492,  §  3(2, 3);  Laws,  1984,  ch.  477,  §  4;  Laws,  1985,  ch. 
454,  §  2;  Laws,  1994,  ch.  533,  §  3;  Laws,  1994,  ch.  599,  §  3;  Laws,  2000,  ch. 
493,  §  1;  Laws,  2008,  ch.  513,  §  1;  Laws,  2010,  ch.  398,  §  4;  Laws,  2010,  ch. 
476,  §  59;  Laws,  2010,  ch.  548,  §  2,  eff  from  and  after  July  1,  2010. 

Joint  Legislative  Committee  Note  —  Section  4  of  ch.  398,  Laws  of  2010,  effective 
from  and  after  July  1,  2010  (approved  March  17,  2010),  Section  59  of  ch.  476,  Laws  of 
2010,  effective  upon  passage  (approved  April  1,  2010),  and  Section  2  of  ch.  548,  Laws  of 
2010,  effective  from  and  after  July  1,  2010  (approved  April  28,  2010),  amended  this 
section.  The  amendments  to  these  sections  do  not  conform  and  do  not  meet  the  Joint 
Legislative  Committee  on  Compilation,  Revision  and  Publication  of  Legislation  criteria 
for  integration.  In  this  case,  Section  1-3-79,  which  provides  that  whenever  the  same 
section  of  law  is  amended  by  different  bills  during  the  same  legislative  session,  and  the 
effective  dates  of  the  amendments  are  the  same,  the  amendment  with  the  latest 
approval  date  shall  supersede  all  other  amendments  to  the  same  section  approved  on  an 
earlier  date.  As  set  out  above,  this  section  reflects  the  language  of  Section  2  of  ch.  548, 
Laws  of  2010. 

Cross  References  —  Clerk  of  court  to  provide  to  Department  of  Public  Safety 
certain  information  about  persons  determined  to  be  individuals  with  mental  illness  or 
an  intellectual  disability  under  this  chapter,  see  §  9-1-49. 

Report  of  and  certificate  of  physician's  or  psychologist's  initial  examination  in 
involuntary  commitment  proceedings,  see  §  41-21-69. 

Right  of  a  person  to  have  an  attorney  present  during  a  physical  examination,  see 
§  41-21-69. 

Patients'  rights  while  confined  in  treatment  facility,  and  written  notification  thereof, 
see  §  41-21-102. 

Proceedings  pertaining  to  persons  in  need  of  mental  treatment,  see  Miss.  R.  Civ.  P.  81. 

JUDICIAL  DECISIONS 


1.  In  general. 

2.  Construction  with  other  law. 

1.  In  general. 

Authorization  of  temporary  detention  of 
individual  in  jail  upon  finding  of  probable 
cause  to  believe  person  is  mentally  ill,  as 
provided  for  in  §  41-21-67,  does  not  un- 
constitutionally violate  restrained  indi- 
vidual's due  process  rights  because  state 
has  compelling  interest  in  seeking  deten- 
tion. Boston  V.  Lafayette  County,  743  F. 
Supp.  462  (N.D.  Miss.  1990). 

In  a  proceeding  to  obtain  examination  of 
one  alleged  to  be  suffering  from  a  mental 
disorder,  this  section  [Code  1942,  §  6909- 
04]  and  Code  1942,  §§  6909-05  to  6909-08 
cited,  incidentally.  Wactor  v  Wactor,  245 
Miss.  132,  146  So.  2d  540  (1962). 


2.  Construction  with  other  law. 

Summary  judgment  was  properly 
granted  on  a  patient's  negligence  per  se 
claim  against  her  two  stepsons  because, 
while  the  patient  argued  that  a  pauper's 
affidavit  had  to  be  filed  by  a  guardian, 
which  neither  stepson  was,  she  cited  no 
statutes  or  case  law  forbidding  non-guard- 
ians to  file  pauper's  affidavits;  Miss.  Code 
Ann.  §  41-21-65  permitted  any  relative  or 
any  interested  person  to  and  file  an  affi- 
davit regarding  a  person  alleged  to  be  in 
need  of  treatment.  Miss.  Code  Ann.  §  41- 
21-67(1),  which  governed  proceedings  af- 
ter an  affidavit  was  filed,  instructed  trial 
judges,  and  whatever  implication  arose 
from  it  regarding  private  conduct  was 
insubstantial;  thus,  there  is  no  basis  on 
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which  to  find  that  either  statute  created  a  se  claim.  Tebo  v.  Tebo,  550  F.3d  492  (5th 
duty  upon  which  to  base  a  neghgence  per     Cir.  2008). 


ATTORNEY  GENERAL  OPINIONS 


If  Chancellor  determines  that  there  is 
probable  cause  to  believe  that  particular 
person  is  mentally  ill  and  there  is  no 
reasonable  alternative  to  detention,  then 
Chancellor  may  order  that  this  person  be 
retained  "as  emergency  patient  at  any 
available  regional  mental  health  facility 
or  any  other  available  suitable  location  as 
court  may  so  designate";  such  person  shall 
not  be  held  in  hospital  operated  directly 
by  Department  of  Mental  Health  and 
"shall  not  be  held  in  jail  unless  court  finds 
that  there  is  no  reasonable  alternative." 
Crumpton,  July  2,  1992,  A.G.  Op.  #92- 
0484. 

Under  Section  41-21-67(4),  a  mentally 
ill  person  awaiting  a  competency  hearing 
or  awaiting  admission  to  a  mental  institu- 
tion should  not  be  held  in  a  jail  unless  the 
court  determines  that  there  is  no  reason- 
able alternative.  Glennis,  July  7,  1995, 
A.G.  Op.  #95-0463. 

An  osteopath  qualifies  as  a  "licensed 
physician"  for  the  purposes  of  this  section 
and  §  41-21-69.  Chamberlin,  Feb.  17, 
2004,  A.G.  Op.  04-0044. 

Section  41-21-65  permits  family  mem- 
bers of  a  person  in  need  of  treatment  to 
file  the  required  affidavit  in  the  chancery 


court  of  the  county  of  residence  of  that 
person.  If  the  person  in  need  of  treatment 
is  in  the  custody  of  the  sheriff  in  another 
county,  pursuant  to  this  section  the  chan- 
cery court  judge  of  the  county  of  residence 
of  such  person  has  the  authority  to  have 
the  clerk  issue  a  writ  to  the  sheriff  of  the 
county  where  such  person  is  in  custody  to 
have  the  person  transported  to  the  clerk 
or  chancellor  of  the  person's  county  of 
residence.  Alternatively,  this  section  also 
authorizes  the  writ  to  be  directed  to  the 
sheriff  of  the  county  of  residence  of  the 
person  in  need  of  treatment.  If  the  writ  is 
directed  to  the  sheriff  of  a  foreign  county, 
then  the  sheriff  may  recover  the  costs  of 
transportation  from  the  county  of  resi- 
dence of  the  person  in  need  of  treatment 
as  provided  in  §41-21-79.  Morrow,  Nov.  5, 
2004,  A.G.  Op.  04-0540. 

A  regional  mental  health  facility  may 
hold  individuals  for  either  72  hours  or 
until  the  end  of  the  next  business  day  of 
the  chancery  clerk's  office,  in  the  discre- 
tion of  the  treating  physician  or  psycholo- 
gist, without  exposure  to  wrongful  deten- 
tion or  the  like  if  the  longer  interpretation 
is  used.  Terney,  July  29,  2005,  A.G.  Op. 
05-0362. 


RESEARCH  REFERENCES 


Am  Jur.  53  Am.  Jur.  2d,  Mentally  Im-  14  Am.  Jur.  PI  &  Pr  Forms  (Rev),  Incom- 
paired  Persons  §§  4  et  seq.  petent  Persons,  Forms  43-47  (warrant  or 

14  Am.  Jur.  PI  &  Pr  Forms  (Rev),  Incom-     writ  —  for  apprehension  or  detention), 
petent  Persons,  Forms  81  et  seq.  (appoint- 
ment of  examiners  and  summoning  of 
jurors). 

§  41-21-69.  Examination  by  physicians  or  physician  and  psy- 
chologist, nurse  practitioner  or  physician  assistant;  pres- 
ence of  attorney. 

(l)(a)  The  physicians  or  physician  and  psychologist,  nurse  practitioner  or 
physician  assistant  so  appointed  shall  immediately  make  a  full  inquiry  into 
the  condition  of  the  person  alleged  to  be  in  need  of  treatment  and  shall  make 
a  mental  examination  and  physical  evaluation  of  the  person,  and  shall  make 
a  report  and  certificate  of  their  findings  of  all  mental  and  acute  physical 
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problems  to  the  clerk  of  the  court.  The  report  and  certificate  shall  set  forth 
the  facts  as  found  by  the  physicians  or  physician  and  psychologist,  nurse 
practitioner  or  physician  assistant  and  shall  state  whether  or  not  the 
examiner  is  of  the  opinion  that  the  proposed  patient  is  suffering  a  disability 
defined  in  Sections  41-21-61  through  41-21-107  and  should  be  committed  to 
a  treatment  facility  The  statement  shall  include  the  reasons  for  that 
opinion.  The  examination  may  be  based  upon  a  history  provided  by  the 
patient  and  the  report  and  certificate  of  findings  shall  include  an  identifica- 
tion of  all  mental  and  physical  problems  identified  by  the  examination. 

(b)  If  the  physicians  or  the  physician  and  psychologist,  nurse  practitio- 
ner or  physician  assistant  so  appointed  finds:  (i)  the  respondent  has  mental 
illness;  (ii)  the  respondent  is  capable  of  surviving  safely  in  the  community 
with  available  supervision  from  family,  friends  or  others;  (iii)  based  on  the 
respondent's  treatment  history  and  other  applicable  medical  or  psychiatric 
indicia,  the  respondent  is  in  need  of  treatment  in  order  to  prevent  further 
disability  or  deterioration  that  would  result  in  significant  deterioration  in 
the  ability  to  carry  out  activities  of  daily  living;  and  (iv)  his  or  her  current 
mental  status  or  the  nature  of  his  or  her  illness  limits  or  negates  his  or  her 
ability  to  make  an  informed  decision  to  seek  voluntarily  or  comply  with 
recommended  treatment;  the  physicians  or  the  physician  and  psychologist, 
nurse  practitioner  or  physician  assistant  so  appointed  shall  so  show  on  the 
examination  report  and  certification  and  shall  recommend  outpatient  com- 
mitment. The  examining  physicians  or  the  physician  and  psychologist,  nurse 
practitioner  or  physician  assistant  shall  also  show  the  name,  address  and 
telephone  number  at  the  proposed  outpatient  treatment  physician  or  facility. 

(2)  The  examinations  shall  be  conducted  and  concluded  within  forty-eight 
(48)  hours  after  the  order  for  examination  and  appointment  of  attorney,  and 
the  certificates  of  the  physicians  or  the  physician  and  psychologist,  nurse 
practitioner  or  physician  assistant  shall  be  filed  with  the  clerk  of  the  court 
within  that  time,  unless  the  running  of  that  period  extends  into  nonbusiness 
hours,  in  which  event  the  certificate  shall  be  filed  at  the  beginning  of  the  next 
business  day.  However,  if  the  examining  physicians  or  the  physician  and 
psychologist,  nurse  practitioner  or  physician  assistant  is  of  the  opinion  that 
additional  time  to  complete  the  examination  is  necessary,  and  this  fact  is 
communicated  to  the  chancery  clerk  or  chancellor,  the  clerk  or  chancellor  shall 
have  authority  to  extend  the  time  for  completion  of  the  examination  and  the 
filing  of  the  certificate,  the  extension  to  be  not  more  than  eight  (8)  hours. 

(3)  At  the  beginning  of  the  examination,  the  respondent  shall  be  told  in 
plain  language  of  the  purpose  of  the  examination,  the  possible  consequences  of 
the  examination,  of  his  or  her  right  to  refuse  to  answer  any  questions,  and  his 
or  her  right  to  have  his  or  her  attorney  present. 

SOURCES:  Laws,  1975,  ch.  492,  §  3(4,  5);  Laws,  1984,  ch.  477,  §  5;  Laws,  1985,  ch. 
454,  §  3;  Laws,  1994,  ch.  533,  §  4;  Laws,  1994,  ch.  599,  §  4;  Laws,  2008,  ch. 
513,  §  2;  Laws,  2010,  ch.  476,  §  60,  eff  from  and  after  passage  (approved  Apr. 
1,  2010.) 
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Cross  References  —  Clerk  of  court  to  provide  to  Department  of  Public  Safety 
certain  information  about  persons  determined  to  be  individuals  with  mental  illness  or 
an  intellectual  disability  under  this  chapter,  see  §  9-1-49. 

Provisions  relative  to  taking  person  into  custody,  appointment  of  examining  physi- 
cians, appointment  of  attorney,  and  emergency  patient  status,  see  §  41-21-67. 

Patients'  rights  while  confined  in  treatment  facility,  and  written  notification  thereof, 
see  §  41-21-102. 

Proceedings  pertaining  to  persons  in  need  of  mental  treatment,  see  Miss.  Rule  Civil 
Proc.  81. 

JUDICIAL  DECISIONS 


1.  In  general. 

State  statutory  scheme  permitting  tem- 
porary detention  of  mentally  ill  person  in 
jail  followed  by  physical  and  psychological 
examination  within  24  hours  of  issuance 
of  writ  to  take  custody,  and  placing  duty 
on  sheriff  to  keep  safe  prisoners  entrusted 
to  his  care,  adequately  meet  procedural 


due  process  requirements  for  purposes  of 
summary  judgment  motion  in  federal  civil 
rights  action  by  executor  of  estate  of  men- 
tally ill  person  who  died  while  in  jail 
awaiting  examination.  Boston  v.  Lafayette 
County,  743  F.  Supp.  462  (N.D.  Miss. 
1990). 


ATTORNEY  GENERAL  OPINIONS 

An  osteopath  qualifies  as  a  "licensed  and  this  section.  Chamberlin,  Feb.  17, 
physician"  for  the  purposes  of  §  41-21-67     2004,  A.G.  Op.  04-0044. 

RESEARCH  REFERENCES 

Am  Jur.  14  Am.  Jur.  PI  &  Pr  Forms  114,  124,  126,  131  (oaths,  certificates,  spe- 
(Rev),  Incompetent  Persons,  Forms  111-     cial  issues  —  for  jury  —  sanity  hearing). 

§  41-21-71.  Procedure  after  examination;  release  or  confine- 
ment pending  hearing. 

If,  as  a  result  of  the  examination,  the  examiners  certify  that  the  person  is 
not  in  need  of  treatment,  the  chancellor  or  clerk  shall  dismiss  the  affidavit 
w^ithout  the  need  for  a  further  hearing.  If  the  chancellor  or  chancery  clerk 
finds,  based  upon  the  physicians'  or  the  physician's  and  a  psychologist's,  nurse 
practitioner's  or  physician  assistant's  certificate  and  any  other  relevant 
evidence,  that  the  respondent  is  in  need  of  treatment  and  that  certificate  is 
filed  with  the  chancery  clerk  within  forty-eight  (48)  hours  after  the  order  for 
examination,  or  extension  of  that  time  as  provided  in  Section  41-21-69,  the 
clerk  shall  immediately  set  the  matter  for  a  hearing.  The  hearing  shall  be  set 
within  seven  (7)  days  of  the  filing  of  the  certificate  unless  an  extension  is 
requested  by  the  respondent's  attorney.  In  no  event  shall  the  hearing  be  more 
than  ten  (10)  days  after  the  filing  of  the  certificate. 

SOURCES:  Laws,  1975,  ch.  492,  §  3(6,  7);  Laws,  1976,  ch.  401,  §  4;  Laws,  1984,  ch. 
477,  §  6;  Laws,  2008,  ch.  513,  §  3;  Laws,  2010,  ch.  398,  §  5,  eff  from  and  after 
July  1,  2010. 
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Joint  Legislative  Committee  Note  —  In  2009,  a  typographical  error  in  the  second 
sentence  of  this  section  was  corrected  at  the  direction  of  the  co-counsel  for  the  Joint 
Legislative  Committee  on  Compilation,  Revision  and  Publication  of  Legislation  by 
substituting  "...based  upon  the  physicians'  and  physician's  and  a  psychologist's,  nurse 
practitioner's  or  physician  assistant's  certificate..."  for  "...based  upon  the  physicians' 
and  physician  and  a  psychologist's,  nurse  practitioner's  or  physician  assistant's  certifi- 
cate..." The  Joint  Committee  ratified  this  correction  at  its  July  22,  2010,  meeting. 

Cross  References  —  Clerk  of  court  to  provide  to  Department  of  Public  Safety 
certain  information  about  persons  determined  to  be  individuals  with  mental  illness  or 
an  intellectual  disability  under  this  chapter,  see  §  9-1-49. 

Guardianship  for  mentally  ill  veterans,  see  §§  35-5-1  et  seq.  . 

Emergency  treatment  formerly  provided  for  in  this  section,  see  §  41-21-67. 

Report  of  and  certificate  of  physician's  or  psychologist's  initial  examination  in 
involuntary  commitment  proceedings,  see  §  41-21-69. 

Length  of  initial  involuntary  commitment  of  persons  with  mental  illness  or  an 
intellectual  disability,  see  §  41-21-73. 

Patients'  rights  while  confined  in  treatment  facility,  and  written  notification  thereof, 
see  §  41-21-102. 

Guardianship  of  incompetent  persons  generally,  see  §§  93-13-121  et  seq. 
Proceedings  pertaining  to  persons  in  need  of  mental  treatment,  see  Miss.  R.  Civ.  P.  81. 

RESEARCH  REFERENCES 


Am  Jur.  53  Am.  Jur.  2d,  Mentally  Im- 
paired Persons  §§  4  et  seq. 

14  Am.  Jur.  PI  &  Pr  Forms  (Rev),  Incom- 
petent Persons,  Forms  221  et  seq.  (re- 
lease, discharge,  or  recommitment  of  in- 
competent). 


14  Am.  Jur.  PI  &  Pr  Forms  (Rev),  Incom- 
petent Persons,  Forms  41-47  (warrant  or 
writ  —  for  apprehension  or  detention). 


§  41-21-73.    Procedures  for  hearing;  evidence;  witnesses;  com- 
mitment; disposition  and  findings. 

(1)  The  hearing  shall  be  conducted  before  the  chancellor.  Hov^ever,  the 
hearing  may  be  held  at  the  location  v^here  the  respondent  is  being  held.  Within 
a  reasonable  period  of  time  before  the  hearing,  notice  of  same  shall  be  provided 
the  respondent  and  his  attorney,  v^hich  shall  include:  (a)  notice  of  the  date, 
time  and  place  of  the  hearing;  (b)  a  clear  statement  of  the  purpose  of  the 
hearing;  (c)  the  possible  consequences  or  outcome  of  the  hearing;  (d)  the  facts 
that  have  been  alleged  in  support  of  the  need  for  commitment;  (e)  the  names, 
addresses  and  telephone  numbers  of  the  examiner(s);  and  (f)  other  v^itnesses 
expected  to  testify. 

(2)  The  respondent  must  be  present  at  the  hearing  unless  the  chancellor 
determines  that  the  respondent  is  unable  to  attend  and  makes  that  determi- 
nation and  the  reasons  therefor  part  of  the  record.  At  the  time  of  the  hearing 
the  respondent  shall  not  be  so  under  the  influence  or  suffering  from  the  effects 
of  drugs,  medication  or  other  treatment  so  as  to  be  hampered  in  participating 
in  the  proceedings.  The  court,  at  the  time  of  the  hearing,  shall  be  presented  a 
record  of  all  drugs,  medication  or  other  treatment  that  the  respondent  has 
received  pending  the  hearing,  unless  the  court  determines  that  such  a  record 
Mrould  be  impractical  and  documents  the  reasons  for  that  determination. 
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(3)  The  respondent  shall  have  the  right  to  offer  evidence,  to  be  confronted 
with  the  witnesses  against  him  and  to  cross-examine  them  and  shall  have  the 
privilege  against  self-incrimination.  The  rules  of  evidence  applicable  in  other 
judicial  proceedings  in  this  state  shall  be  followed. 

(4)  If  the  court  finds  by  clear  and  convincing  evidence  that  the  proposed 
patient  is  a  person  with  mental  illness  or  a  person  with  an  intellectual 
disability  and,  if  after  careful  consideration  of  reasonable  alternative  disposi- 
tions, including,  but  not  limited  to,  dismissal  of  the  proceedings,  the  court  finds 
that  there  is  no  suitable  alternative  to  judicial  commitment,  the  court  shall 
commit  the  patient  for  treatment  in  the  least  restrictive  treatment  facility  that 
can  meet  the  patient's  treatment  needs.  Treatment  before  admission  to  a 
state-operated  facility  shall  be  located  as  closely  as  possible  to  the  patient's 
county  of  residence  and  the  county  of  residence  shall  be  responsible  for  that 
cost.  Admissions  to  state-operated  facilities  shall  be  in  compliance  with  the 
catchment  areas  established  by  the  State  Department  of  Mental  Health.  A 
nonresident  of  the  state  may  be  committed  for  treatment  or  confinement  in  the 
county  where  the  person  was  found. 

Alternatives  to  commitment  to  inpatient  care  may  include,  but  shall  not  be 
limited  to:  voluntary  or  court-ordered  outpatient  commitment  for  treatment 
with  specific  reference  to  a  treatment  regimen,  day  treatment  in  a  hospital, 
night  treatment  in  a  hospital,  placement  in  the  custody  of  a  friend  or  relative 
or  the  provision  of  home  health  services. 

For  persons  committed  as  having  mental  illness  or  having  an  intellectual 
disability,  the  initial  commitment  shall  not  exceed  three  (3)  months. 

(5)  No  person  shall  be  committed  to  a  treatment  facility  whose  primary 
problems  are  the  physical  disabilities  associated  with  old  age  or  birth  defects 
of  infancy. 

(6)  The  court  shall  state  the  findings  of  fact  and  conclusions  of  law  that 
constitute  the  basis  for  the  order  of  commitment.  The  findings  shall  include  a 
listing  of  less  restrictive  alternatives  considered  by  the  court  and  the  reasons 
that  each  was  found  not  suitable. 

(7)  A  stenographic  transcription  shall  be  recorded  by  a  stenographer  or 
electronic  recording  device  and  retained  by  the  court. 

(8)  Notwithstanding  any  other  provision  of  law  to  the  contrary,  neither 
the  State  Board  of  Mental  Health  or  its  members,  nor  the  State  Department  of 
Mental  Health  or  its  related  facilities,  nor  any  employee  of  the  State  Depart- 
ment of  Mental  Health  or  its  related  facilities,  unless  related  to  the  respondent 
by  blood  or  marriage,  shall  be  assigned  or  adjudicated  custody,  guardianship, 
or  conservatorship  of  the  respondent. 

(9)  The  county  where  a  person  in  need  of  treatment  is  found  is  authorized 
to  charge  the  county  of  the  person's  residence  for  the  costs  incurred  while  the 
person  is  confined  in  the  county  where  such  person  was  found. 

SOURCES:  Laws,  1975,  ch.  492,  §  4(1);  Laws,  1976,  ch.  401,  §  5;  Laws,  1984,  ch. 
477,  §  7;  Laws,  1985,  ch.  454,  §  7;  Laws,  1990,  ch.  365,  §  1;  Laws,  1994,  ch. 
533,  §  5;  Laws,  1994,  ch.  .599,  §  5;  Laws,  2001,  ch.  331,  §  1;  Laws,  2004,  ch. 
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565,  §  2;  Laws,  2010,  ch.  476,  §  61;  Laws,  2010,  ch.  548,  §  3,  eff  from  and  after 
July  1,  2010. 

Joint  Legislative  Committee  Note  —  Section  3  of  ch.  548,  Laws  of  2010,  effective 
July  1,  2010  (approved  April  28,  2010),  amended  this  section.  Section  61  of  ch.  476, 
Laws  of  2010,  effective  upon  passage  (approved  April  1,  2010)  also  amended  this 
section.  As  set  out  above,  this  section  reflects  the  language  of  both  amendments 
pursuant  to  Section  1-1-109,  which  gives  the  Joint  Legislative  Committee  on  Compila- 
tion, Revision  and  Publication  of  Legislation  authority  to  integrate  amendments  so  that 
all  versions  of  the  same  code  section  enacted  within  the  same  legislative  session  may 
become  effective.  The  Joint  Committee  on  Compilation,  Revision  and  Publication  of 
Legislation  ratified  the  integration  of  these  amendments  as  consistent  with  the 
legislative  intent  at  the  July  22,  2010,  meeting  of  the  Committee. 

Cross  References  —  Clerk  of  court  to  provide  to  Department  of  Public  Safety 
certain  information  about  persons  determined  to  be  individuals  with  mental  illness  or 
an  intellectual  disability  under  this  chapter,  see  §  9-1-49. 

Appointment  of  an  attorney,  provision  for  which  formerly  appeared  in  this  section,  see 
§  41-21-67. 

Report  of  and  certificate  of  physician's  or  psychologist's  initial  examination  in 
involuntary  commitment  proceedings,  see  §  41-21-69. 

Patients'  rights  while  confined  in  treatment  facility,  and  written  notification  thereof, 
see  §  41-21-102. 

Patient's  right  to  program  of  care  and  treatment  designed  to  render  further  custody 
or  institutionalization  unnecessary,  see  §  41-21-102. 

Hearing  on  petition  of  voluntary  admittee  to  Mississippi  State  Hospital  at  Whitfield 
to  leave  facility,  see  §  41-21-103. 

Proceedings  pertaining  to  persons  in  need  of  mental  treatment,  see  Miss.  R.  Civ.  P.  81. 


JUDICIAL  DECISIONS 


1.  In  general. 

In  a  habeas  corpus  proceeding  by  one 
charged  with  murder  and  confined  to  the 
Mississippi  State  Hospital  after  having 
been  found  incompetent  to  stand  trial,  the 
petitioner  was  not  denied  due  process  of 
law  where  the  burden  of  proof  was  placed 
upon  him  to  prove  that  he  had  recovered 
his  sanity  and  was  no  longer  likely  to 


cause  harm  to  himself  or  others  and 
where  the  state  presented  expert  testi- 
mony that  the  petitioner  was  a  paranoid 
schizophrenic,  then  in  tenuous  remission, 
and  that  he  would  pose  a  danger  to  him- 
self or  others  if  released  from  the  hospital. 
Bethany  v  Stubbs,  393  So.  2d  1351  (Miss. 
1981). 


ATTORNEY  GENERAL  OPINIONS 


From  and  after  July  1,  2004  the  county 
of  residence  of  the  person  committed  is 
responsible  for  treatment  costs  incurred 
prior  to  admission  to  a  state-operated  fa- 
cility Speed,  Dec.  10,  2004,  A.G.  Op.  04- 
0591. 

Chancellors  do  not  have  the  authority  to 
order  a  county  hospital  to  provide  beds  to 


temporarily  hold  mentally  ill  patients 
while  they  are  awaiting  transfer  to  the 
Mississippi  State  Hospital,  nor  do  they 
have  the  authority  to  order  that  a  county 
hospital  provide  this  service  free  of  charge 
to  the  county  or  the  patient.  Wilson,  Aug. 
26,  2005,  A.G.  Op.  05-0332. 
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RESEARCH  REFERENCES 


ALR,  Modern  status  of  rules  as  to  stan- 
dard of  proof  required  in  civil  commitment 
proceedings.  97  A.L.R.Sd  780. 

Governmental  tort  liability  for  injuries 
caused  by  negligently  released  individual. 
6  A.L.R.4th  1155. 

Liability  of  governmental  officer  or  en- 
tity for  failure  to  warn  or  notify  of  release 
of  potentially  dangerous  individual  from 
custody  12  A.L.R.4th  722. 

Adequacy  of  defense  counsel's  represen- 
tation of  criminal  client  regarding  incom- 
petency, insanity,  and  related  issues.  17 
A.L.R.4th  575. 

Adequacy  of  defense  counsel's  represen- 
tation of  criminal  client  —  issues  of  incom- 
petency. 70  A.L.R.5th  1. 


Adequacy  of  defense  counsel's  represen- 
tation of  criminal  client  —  pretrial  con- 
duct or  conduct  at  unspecified  time  re- 
garding issues  of  insanity.  72  A.L.R.5th 
109. 

Validity,  construction,  application,  and 
effect  of  Civil  Rights  of  Institutionalized 
Persons  Act,  42  USCS  §§  1997-1997j.  93 
A.L.R.  Fed.  706. 

Am  Jur.  14  Am.  Jur.  PI  &  Pr  Forms 
(Rev),  Incompetent  Persons,  Forms  61  et 
seq.  (notice  of  hearing). 


§  41-21-74.    Requirements  for  outpatient  commitments. 

(1)  If  the  commitment  order  directs  outpatient  treatment,  the  outpatient 
treatment  physician  may  prescribe  or  administer  to  the  respondent  treatment 
consistent  v^ith  accepted  medical  standards. 

(2)  If  the  respondent  fails  or  clearly  refuses  to  comply  v^ith  outpatient 
treatment,  the  director  of  the  treatment  facility,  his  designee  or  an  interested 
person  shall  make  all  reasonable  efforts  to  solicit  the  respondent's  compliance. 
These  efforts  shall  be  documented  and,  if  the  respondent  fails  or  clearly  refuses 
to  comply  with  outpatient  treatment  after  such  efforts  are  made,  such  efforts 
shall  be  documented  v^ith  the  court  by  affidavit.  Upon  the  filing  of  the  affidavit, 
the  sheriff  of  the  proper  county  is  authorized  to  take  the  respondent  into  his 
custody. 

(3)  The  respondent  may  be  returned  to  the  treatment  facility  as  soon 
thereafter  as  facilities  are  available.  The  respondent  may  request  a  hearing 
w^ithin  ten  (10)  days  of  his  return  to  the  treatment  facility.  Such  hearing  shall 
be  held  pursuant  to  the  requirements  set  forth  in  Section  41-21-81. 

(4)  The  chancery  court  of  the  county  v^here  the  public  facility  is  located  or 
the  committing  court  shall  have  jurisdiction  over  matters  concerning  outpa- 
tient commitments  v^hen  such  an  order  is  sought  subsequent  to  an  inpatient 
course  of  treatment  pursuant  to  Sections  41-21-61  through  41-21-107,  43-21- 
611,  99-13-7  and  99-13-9.  An  outpatient  shall  not  have  or  be  charged  for  a 
recommitment  process  within  a  period  of  twelve  (12)  months  of  the  initial 
outpatient  order. 

SOURCES:  Laws,  1994,  ch.  533,  §  6;  Laws,  1994,  ch.  599,  §  6,  eff  from  and  after 
July  1,  1994. 

Editor's  Note  —  Laws  of  1994,  chs.  533,  §  6,  and  599,  §  6,  both  added  this  section, 
but  chapter  599  contained  an  additional  last  sentence,  which  is  included  above. 


320 


Individuals  with  Mental  Illness,  Etc.  §  41-21-77 


Cross  References  —  Clerk  of  court  to  provide  to  Department  of  Public  Safety 
certain  information  about  persons  determined  to  be  individuals  with  mental  illness  or 
an  intellectual  disability  under  this  chapter,  see  §  9-1-49. 

RESEARCH  REFERENCES 

Am  Jur.  53  Am.  Jur.  2d,  Mentally  Im- 
paired Persons  §§  4  et  seq. 

§  41-21-75.  Repealed. 

Repealed  by  Laws,  1984,  ch.  477,  §  28,  eff  from  and  after  July  1,  1984. 
[Laws,  1975,  ch.  492,  §  4(2-6)] 

Editor's  Note  —  Former  §  41-21-75  provided  for  hearings  before  chancellor  with 
respect  to  the  discharge  or  admission  to  state  hospital.  Provisions  similar  to  the  ones 
contained  in  former  section  41-21-75  now  appear  in  section  41-21-73. 

Cross  References  —  Clerk  of  court  to  provide  to  Department  of  Public  Safety 
certain  information  about  persons  determined  to  be  individuals  with  mental  illness  or 
an  intellectual  disability  under  this  chapter,  see  §  9-1-49. 

§  41-21-76.    Waiver  of  rights  by  respondent. 

The  respondent  in  any  involuntary  commitment  proceeding  held  pursuant 
to  the  provisions  of  sections  41-21-61  through  41-21-107  may  make  a  knowing 
and  intelligent  waiver  of  his  rights  in  such  proceeding,  provided  that  the 
waiver  is  made  by  his  attorney  with  the  informed  consent  of  the  respondent 
and  with  the  approval  of  the  court.  The  reasons  for  the  waiver  shall  be  made 
a  part  of  the  record. 

SOURCES:  Laws,  1976,  ch.  401,  §  1;  Laws,  1984,  ch.  477,  §  8,  eff  from  and  after 
July  1,  1984. 

Cross  References  —  Clerk  of  court  to  provide  to  Department  of  Public  Safety 
certain  information  about  persons  determined  to  be  individuals  with  mental  illness  or 
an  intellectual  disability  under  this  chapter,  see  §  9-1-49. 

Report  of  and  certificate  of  physician's  or  psychologist's  initial  examination  in 
involuntary  commitment  proceedings,  see  §  41-21-69. 

Patients'  rights  while  confined  in  treatment  facility,  and  written  notification  thereof, 
see  §  41-21-102. 

Proceedings  pertaining  to  persons  in  need  of  mental  treatment,  see  Miss.  R.  Civ.  P.  81. 

RESEARCH  REFERENCES 

ALR.  Validity,  construction,  applica-  tionahzed  Persons  Act,  42  USCS  §§  1997- 
tion,  and  effect  of  Civil  Rights  of  Institu-     1997j.  93  A.L.R.  Fed.  706. 

§  41-21-77.    Commitment  to  state  hospital  or  Veterans  Admin- 
istration facility. 

If  admission  is  ordered  at  a  treatment  facility,  the  sheriff,  his  or  her  deputy 
or  any  other  person  appointed  or  authorized  by  the  court  shall  immediately 
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deliver  the  respondent  to  the  director  of  the  appropriate  facihty.  Neither  the 
Board  of  Mental  Health  or  its  members,  nor  the  Department  of  Mental  Health 
or  its  related  facilities,  nor  any  employee  of  the  Department  of  Mental  Health 
or  its  related  facilities,  shall  be  appointed,  authorized  or  ordered  to  deliver  the 
respondent  for  treatment,  and  no  person  shall  be  so  delivered  or  admitted  until 
the  director  of  the  admitting  institution  determines  that  facilities  and  services 
are  available.  Persons  who  have  been  ordered  committed  and  are  awaiting 
admission  may  be  given  any  such  treatment  in  the  facility  by  a  licensed 
physician  as  is  indicated  by  standard  medical  practice.  Any  county  facility  used 
for  providing  housing,  maintenance  and  medical  treatment  for  involuntarily 
committed  persons  pending  their  transportation  and  admission  to  a  state 
treatment  facility  shall  be  certified  by  the  State  Department  of  Mental  Health 
under  the  provisions  of  Section  41-4-7(kk).  No  person  shall  be  delivered  or 
admitted  to  any  non-Department  of  Mental  Health  treatment  facility  unless 
the  treatment  facility  is  licensed  and/or  certified  to  provide  the  appropriate 
level  of  psychiatric  care  for  persons  with  mental  illness.  It  is  the  intent  of  this 
Legislature  that  county-owned  hospitals  work  with  regional  community  men- 
tal health/intellectual  disability  centers  in  providing  care  to  local  patients.  The 
clerk  shall  provide  the  director  of  the  admitting  institution  with  a  certified 
copy  of  the  court  order,  a  certified  copy  of  the  physicians'  or  the  physician's  and 
psychologist's,  nurse  practitioner's  or  physician  assistant's  certificate,  a  certi- 
fied copy  of  the  affidavit,  and  any  other  information  available  concerning  the 
physical  and  mental  condition  of  the  respondent.  Upon  notification  from  the 
United  States  Veterans  Administration  or  other  agency  of  the  United  States 
government,  that  facilities  are  available  and  the  respondent  is  eligible  for  care 
and  treatment  in  those  facilities,  the  court  may  enter  an  order  for  delivery  of 
the  respondent  to  or  retention  by  the  Veterans  Administration  or  other  agency 
of  the  United  States  government,  and,  in  those  cases  the  chief  officer  to  whom 
the  respondent  is  so  delivered  or  by  whom  he  is  retained  shall,  with  respect  to 
the  respondent,  be  vested  with  the  same  powers  as  the  director  of  the 
Mississippi  State  Hospital  at  Whitfield,  or  the  East  Mississippi  State  Hospital 
at  Meridian,  with  respect  to  retention  and  discharge  of  the  respondent. 

SOURCES:  Laws,  1975,  ch.  492,  §  4(7);  Laws,  1984,  ch.  477,  §  9;  Laws,  1994,  ch. 
533,  §  7;  Laws,  1994,  ch.  599,  §  7;  Laws,  2001,  ch.  331,  §  2;  Laws,  2004,  ch. 
547,  §  1;  Laws,  2008,  ch.  513,  §  4;  Laws,  2009,  ch.  543,  §  2;  Laws,  2010,  ch. 
476,  §  62;  Laws,  2012,  ch.  509,  §  2,  eff  from  and  after  July  1,  2012. 

Amendment  Notes  —  The  2012  amendment  substituted  "(kk)"  for  "(gg)"  following 
"Section  41-4-7"  in  the  fourth  sentence. 

Cross  References  —  Clerk  of  court  to  provide  to  Department  of  Public  Safety 
certain  information  about  persons  determined  to  be  individuals  with  mental  illness  or 
an  intellectual  disability  under  this  chapter,  see  §  9-1-49. 

Care  of  veterans  in  state  mental  institutions,  see  §  41-17-11. 

Report  of  and  certificate  of  physician's  or  psychologist's  initial  examination  in 
involuntary  commitment  proceedings,  see  §  41-21-69. 

Patients'  rights  while  confined  in  treatment  facility,  and  written  notification  thereof, 
see  §  41-21-102. 

Proceedings  pertaining  to  persons  in  need  of  mental  treatment,  see  Miss.  R.  Civ.  P.  81. 
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1.  In  general. 

This  section  does  not  violate  Article  4, 
§  86  of  the  Mississippi  Constitution  by 
conditioning  the  admission  of  a  patient  for 
court-ordered  mental  treatment  on  the 
determination  by  the  admitting  institu- 
tion's director  that  facilities  and  services 
are  available;  however,  this  section  re- 
quires the  director  of  the  admitting  facil- 
ity to  assume  the  responsibility  of  provid- 
ing treatment,  care,  and  housing  for 
mentally  ill  minors  even  if  they  are  not 
immediately  admitted  to  the  facility  as 
soon  as  they  are  committed  by  the  lower 
court.  Attorney  Gen.  v.  B.C.M.,  744  So.  2d 
299  (Miss.  1999). 

It  was  error  for  court  to  declare  uncon- 
stitutional statute  which  provides  that  no 
person  shall  be  admitted  to  the  State 
Hospital   where   the   issue   before  it. 


whether  director  of  State  Hospital  should 
be  held  in  contempt  for  not  admitting 
person  pursuant  to  commitment  order, 
could  have  been  resolved  without  reach- 
ing the  constitutional  issue  as  the  director 
testified  that  the  State  Hospital  was  pre- 
pared to  take  the  patient  at  that  time. 
State  V  Watkins,  676  So.  2d  247  (Miss. 
1996). 

Notice  of  show  cause  hearing  at  which 
court  intended  to  inquire  as  to  why  pa- 
tient had  not  been  admitted  to  State  Hos- 
pital was  not  adequate  notice  to  attorney 
general  that  court  intended  to  consider 
constitutionality  of  statute  which  provides 
that  no  person  shall  be  admitted  to  the 
State  Hospital  until  the  director  deter- 
mines if  facilities  and  services  are  avail- 
able. State  V.  Watkins,  676  So.  2d  247 
(Miss.  1996). 


ATTORNEY  GENERAL  OPINIONS 


Once  a  court  has  ordered  an  individual 
placed  in  the  custody  of  a  state  treatment 
facility,  that  person  becomes  the  state's 
"burden,"  which  includes  the  cost  of  his 
housing,  care,  and  treatment.  Chamber- 
lin,  Jan.  23,  2002,  A.G.  Op.  #01-0722. 

The  burden  and  responsibility  of  deter- 
mining the  best  interests  and  treatment  of 
a  minor  is  placed  on  the  entity  to  which 
the  minor  is  committed.  Providing  appro- 
priate care  and  treatment  for  a  minor  who 
is  committed  by  a  court  to  a  treatment 
facility  is  the  responsibility  of  the  director 
of  that  facility.  Tillman,  Nov.  7,  2003,  A.G. 
Op.  03-0542. 

This  section  requires  the  director  of  the 
admitting  facility  to  assume  the  responsi- 


bility of  providing  treatment  and  care  for 
all  mentally  ill  patients,  whether  minors 
or  adults,  who  are  not  immediately  admit- 
ted to  the  facility  as  soon  as  they  are 
committed.  Creekmore,  Apr.  16,  2004, 
A.G.  Op.  03-0614. 

Chancellors  do  not  have  the  authority  to 
order  a  county  hospital  to  provide  beds  to 
temporarily  hold  mentally  ill  patients 
while  they  are  awaiting  transfer  to  the 
Mississippi  State  Hospital,  nor  do  they 
have  the  authority  to  order  that  a  county 
hospital  provide  this  service  free  of  charge 
to  the  county  or  the  patient.  Wilson,  Aug. 
26,  2005,  A.G.  Op.  05-0332. 


RESEARCH  REFERENCES 


ALR.  Propriety  of  transferring  patient       Am  Jur.  53  Am.  Jur.  2d,  Mentally  Im- 
found  not  guilty  by  reason  of  insanity  to     paired  Persons  §§  4  et  seq. 
less  restrictive  confinement.  43  A.L.R.5th 
777. 

§  41-21-79.    Payment  of  costs. 

The  costs  incidental  to  the  court  proceedings  including,  but  not  limited  to, 
court  costs,  prehearing  hospitalization  costs,  cost  of  transportation,  reasonable 
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physician's,  psychologist's,  nurse  practitioner's  or  physician  assistant's  fees  set 
by  the  court,  and  reasonable  attorney's  fees  set  by  the  court,  shall  be  paid  out 
of  the  funds  of  the  county  of  residence  of  the  respondent  in  those  instances 
where  the  patient  is  indigent  unless  funds  for  those  purposes  are  made 
available  by  the  state.  However,  if  the  respondent  is  not  indigent,  those  costs 
shall  be  taxed  against  the  respondent  or  his  or  her  estate.  The  total  amount 
that  may  be  charged  for  all  of  the  costs  incidental  to  the  court  proceedings  shall 
not  exceed  Four  Hundred  Dollars  ($400.00). 

SOURCES:  Laws,  1975,  ch.  492,  §  4(8);  Laws,  1994,  ch.  533,  §  8;  Laws,  1994,  ch. 
599,  §  8;  Laws,  2008,  ch.  513,  §  5;  Laws,  2010,  ch.  398,  §  6,  eff  from  and  after 
July  1,  2010. 

Cross  References  —  Clerk  of  court  to  provide  to  Department  of  Public  Safety 
certain  information  about  persons  determined  to  be  individuals  with  mental  illness  or 
an  intellectual  disability  under  this  chapter,  see  §  9-1-49. 

Report  of  and  certificate  of  physician's  or  psychologist's  initial  examination  in 
involuntary  commitment  proceedings,  see  §  41-21-69. 

Proceedings  pertaining  to  persons  in  need  of  mental  treatment,  see  Miss.  R.  Civ.  P.  81. 

ATTORNEY  GENERAL  OPINIONS 


The  statute  places  the  responsibility  for 
the  expenses  of  medication  administered 
to  a  person  housed  in  a  county  detention 
center  to  await  admission  to  a  mental 
institution  upon  the  county  in  which  the 
detained  person  usually  resides. 
Entrekin,  September  4,  1998,  A.G.  Op. 
#98-0561. 

Medication  expenses  for  a  person 
housed  in  a  county  detention  center  to 
await  admission  to  a  mental  institution 
may  be  submitted  to  the  Chancery  Court 
to  be  assessed  as  costs  in  the  sanity  pro- 
ceedings of  a  non-indigent  person  under 
the  statute.  Entrekin,  September  4,  1998, 
A.G.  Op.  #98-0561. 

The  $75  fee  received  by  chancery  clerks 
in  lunacy  cases  covers  all  of  the  normal 
services  that  a  court  clerk  would  perform 
with  regard  to  any  petition  or  complaint 
before  the  court,  but  would  not  include 
administrative  services  which  seem  to  be 
more  like  services  that  would  be  per- 
formed by  a  social  worker,  such  as  consul- 
tations with  family  or  friends,  scheduling 
physicians,  providing  insurance  informa- 
tion to  hospitals,  and  making  arrange- 
ments for  prescreening  and  follow-ups, 
etc.;  if  the  chancery  court  clerk  performs 
such  additional  administrative  services, 
the  court  may  allow  a  reasonable  fee  over 


and  above  the  clerk's  statutory  filing  fee. 
Britt,  November  25,  1998,  A.G.  Op.  #98- 
0689. 

Pursuant  to  this  section,  the  cost  of 
transportation  of  a  mental  patient  should 
paid  out  of  county  funds  and  the  respon- 
sibility of  the  county  of  the  patient's  resi- 
dence; however,  other  costs  of  transporta- 
tion as  identified  in  §  41-21-83  should  be 
the  responsibility  of  the  State  Board  of 
Mental  Health.  Smith,  Mar.  18,  2003,  A.G. 
Op.  #02-0219. 

Section  41-21-65  permits  family  mem- 
bers of  a  person  in  need  of  treatment  to 
file  the  required  affidavit  in  the  chancery 
court  of  the  county  of  residence  of  that 
person.  If  the  person  in  need  of  treatment 
is  in  the  custody  of  the  sheriff  in  another 
county,  pursuant  to  §  41-21-67  the  chan- 
cery court  judge  of  the  county  of  residence 
of  such  person  has  the  authority  to  have 
the  clerk  issue  a  writ  to  the  sheriff  of  the 
county  where  such  person  is  in  custody  to 
have  the  person  transported  to  the  clerk 
or  chancellor  of  the  person's  county  of 
residence.  Alternatively,  §  41-21-67  also 
authorizes  the  writ  to  be  directed  to  the 
sheriff  of  the  county  of  residence  of  the 
person  in  need  of  treatment.  If  the  writ  is 
directed  to  the  sheriff  of  a  foreign  county, 
then  the  sheriff  may  recover  the  costs  of 
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transportation  from  the  county  of  resi- 
dence of  the  person  in  need  of  treatment 
as  provided  in  this  section.  Morrow,  Nov. 
5,  2004,  A.G.  Op.  04-0540. 

No  authority  can  be  found  for  a  munici- 
pahty  to  voluntarily  pay  the  costs  to  initi- 


ate civil  commitment  proceedings  on  be- 
half of  a  prisoner  which  are  the  statutory 
responsibility  of  the  individual  or  county 
of  residence.  Blakley,  Aug.  25,  2006,  A.G. 
Op.  06-0383. 


RESEARCH  REFERENCES 


Am  Jur.  53  Am.  Jur.  2d,  Mentally  Im- 
paired Persons  §§  120  et  seq. 

§  41-21-81.  Twenty  days'  observation,  diagnosis  and  treat- 
ment; notice  of  need  for  further  treatment;  right  to  hearing 
on  need  for  further  treatment. 

If  at  any  time  v^ithin  tv^enty  (20)  days  after  admission  of  a  patient  to  a 
treatment  facility  the  director  determines  that  the  patient  is  in  need  of 
continued  hospitalization,  he  shall  give  written  notice  of  his  findings,  together 
with  his  reasons  for  such  findings,  to  the  respondent,  the  patient's  attorney,  the 
clerk  of  the  admitting  court  and  the  two  (2)  nearest  relatives  or  guardian  of  the 
patient,  if  the  addresses  of  such  relatives  or  guardian  are  known.  The  patient, 
or  any  aggrieved  relative  or  friend  or  guardian  shall  have  sixty  (60)  days  from 
the  date  of  such  notice  to  request  a  hearing  on  the  question  of  the  patient's 
commitment  for  further  treatment.  The  patient,  or  any  aggrieved  relative  or 
guardian  or  friend,  may  request  a  hearing  by  filing  a  written  notice  of  request 
within  such  sixty  (60)  days  with  the  clerk  of  the  county  within  which  the 
facility  is  located;  provided,  however,  that  the  patient  may  request  such  a 
hearing  in  writing  to  any  member  of  the  professional  staff,  which  shall  be 
forwarded  to  the  director  and  promptly  filed  with  the  clerk  of  the  county  within 
which  the  facility  is  located  and  provided  further  that  if  the  patient  is  confined 
at  the  Mississippi  State  Hospital,  Whitfield,  Mississippi,  said  notice  of  request 
shall  be  filed  with  the  Chancery  Clerk  of  the  First  Judicial  District  of  Hinds 
County,  Mississippi.  A  copy  of  the  notice  of  request  must  be  filed  by  the  patient 
or  on  his  behalf  with  the  director  and  the  chancery  clerk  of  the  admitting  court. 
The  notice  of  the  need  for  continued  hospitalization  shall  be  explained  to  the 
patient  by  a  member  of  the  professional  staff  and  the  explanation  documented 
in  the  clinical  record.  At  the  same  time  the  patient  shall  be  advised  of  his  right 
to  request  a  hearing  and  of  his  right  to  consult  a  lawyer  prior  to  deciding 
whether  to  request  the  hearing,  and  the  fact  that  the  patient  has  been  so 
advised  shall  be  documented  in  the  clinical  record.  Hearings  held  pursuant  to 
this  section  shall  be  held  in  the  chancery  court  of  the  county  where  the  facility 
is  located;  provided,  however,  that  if  the  patient  is  confined  at  the  Mississippi 
State  Hospital  at  Whitfield,  Mississippi,  the  hearing  shall  be  conducted  by  the 
Chancery  Court  of  the  First  Judicial  District  of  Hinds  County,  Mississippi. 

SOURCES:  Law,  1975,  ch.  492,  §  5(1);  Laws,  1984,  ch.  477,  §  10;  Laws,  2001,  ch. 
331,  §  3,  eff  from  and  after  July  1,  2001. 
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Cross  References  —  Clerk  of  court  to  provide  to  Department  of  Public  Safety 
certain  information  about  persons  determined  to  be  individuals  with  mental  illness  or 
an  intellectual  disability  under  this  chapter,  see  §  9-1-49. 

Report  of  and  certificate  of  physician's  or  psychologist's  initial  examination  in 
involuntary  commitment  proceeding,  see  §  41-21-69. 

Hearing  procedures,  generally,  see  §  41-21-73. 

Requirements  for  outpatient  commitments,  see  §  41-21-74. 

Record  statement  of  reasons  for  respondent's  waiver  of  rights  at  involuntary 
commitment  hearing,  see  §  41-21-76. 

Provisions  for  impartial  evaluation  of  the  patient  prior  to  termination  of  the  initial 
commitment  order  and  court  review  of  such  evaluation,  including  provision  that  such 
evaluation  shall  not  preclude  a  hearing  request  under  this  section,  see  §  41-21-82. 

Necessity  of  a  hearing  prior  to  determination  of  a  need  for  continued  commitment,  see 
§  41-21-83. 

Patients'  rights  while  confined  in  treatment  facility,  and  written  notification  thereof, 
see  §  41-21-102. 

Patient's  right  to  program  of  care  and  treatment  designed  to  render  further  custody 
or  institutionalization  unnecessary,  see  §  41-21-102. 

Proceedings  pertaining  to  persons  in  need  of  mental  treatment,  see  Miss.  R.  Civ.  P.  81. 


JUDICIAL  DECISIONS 


1.  In  general. 

When  chancery  court  commits  party  to 
insane  hospital,  it  does  not  pass  upon  his 
right  to  discharge;  that  being  question  for 
hospital  authorities.  Hoye  v.  State,  169 
Miss.  Ill,  152  So.  644  (1934). 

Showing  on  motion  for  new  trial  on 
ground  one  of  jurors  had  formerly  been 


adjudicated  lunatic,  it  appearing  that  he 
was  not  given  a  certificate  of  sanity  upon 
discharge,  was  held  insufficient  to  require 
new  trial,  where  counsel,  because  of 
knowledge  of  juror's  mental  trouble,  was 
deemed  to  have  waived  such  juror's  lack  of 
mental  capacity.  Ervin  v.  State,  168  Miss. 
145,  151  So.  177  (1933). 


ATTORNEY  GENERAL  OPINIONS 


There  is  no  specific  procedure  outlined  in  Sections  41-21-81  and  41-21-99  and 
in  Sections  41-21-61,  et  seq.  regarding  burden  to  obtain  order  would  be  upon 
court  orders  to  require  committed  patient  treatment  facility,  and  not  on  local  au- 
to take  medication;  such  a  proceeding  thorities  in  originating  jurisdiction.  Zach- 
would  be  similar  to  procedures  delineated  ary,  March  2,  1994,  A.G.  Op.  #94-0068. 

RESEARCH  REFERENCES 

ALR.  Validity,  construction,  applica-  tionalized  Persons  Act,  42  USCS  §§  1997- 
tion,  and  effect  of  Civil  Rights  of  Institu-     1997j.  93  A.L.R.  Fed.  706. 

§  41-21-82.    Report  prior  to  termination  of  initial  commitment 
or  discharge. 

Prior  to  the  termination  of  the  initial  commitment  order,  the  director  of  the 
facility  shall  cause  an  impartial  evaluation  of  the  patient  to  be  made  in  order 
to  assess  the  extent  to  which  the  grounds  for  initial  commitment  persist,  the 
patient  continues  to  have  mental  illness,  and  alternatives  to  involuntary 
commitment  are  available.  If  the  results  of  this  impartial  evaluation  do  not 
support  the  need  for  continued  commitment,  the  patient  shall  be  discharged. 
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The  director  shall  file  a  written  report  with  the  committing  court  setting 
forth  in  detail  the  results  of  this  evaluation  and  other  facts  indicating  that  the 
patient  satisfies  the  statutory  requirement  for  continued  commitment  and  the 
findings  of  the  examiner  to  support  this  conclusion.  If,  after  reviewing  the 
director's  report,  the  court  finds  that  the  patient  continues  to  have  mental 
illness  and  that  there  is  no  alternative  to  involuntary  commitment,  the 
commitment  may  be  continued. 

Nothing  in  this  section  shall  preclude  the  patient,  his  counsel  or  another 
person  acting  in  his  behalf  from  requesting  a  hearing  under  Section  41-21-81 
or  41-21-99. 

SOURCES:  Laws,  1984,  ch.  477,  §  11;  Laws,  1985,  ch.  454,  §  4;  Laws,  2010,  ch. 
476,  §  63,  eff  from  and  after  passage  (approved  Apr.  1,  2010.) 

Cross  References  —  Clerk  of  court  to  provide  to  Department  of  Public  Safety 
certain  information  about  persons  determined  to  be  individuals  with  mental  illness  or 
an  intellectual  disability  under  this  chapter,  see  §  9-1-49. 

Report  of  and  certificate  of  physicians'  or  physician's  and  psychologist's,  nurse 
practitioner's  or  physician  assistant's  initial  examination  in  involuntary  commitment 
proceedings,  see  §  41-21-69. 

Patients'  rights  while  confined  in  treatment  facility,  and  written  notification  thereof, 
see  §  41-21-102. 

Patient's  right  to  program  of  care  and  treatment  designed  to  render  further  custody 
or  institutionalization  unnecessary,  see  §  41-21-102. 

Proceedings  pertaining  to  persons  in  need  of  mental  treatment,  see  Miss.  R.  Civ.  P.  81. 

ATTORNEY  GENERAL  OPINIONS 


Patients  who  have  been  judicially  com- 
mitted to  East  Mississippi  State  Hospital, 
who  are  receiving  treatment  in  a  local 
hospital  in  accordance  with  §  41-21-77 
may  be  discharged  by  the  director  of  the 
facility  in  accordance  with  either  this  sec- 
tion or  §  41-21-87.  Neither  of  those  stat- 
utes contemplates  a  hearing  prior  to  dis- 
charge of  the  patient  by  the  director. 
Tillman,  Nov.  7,  2003,  A.G.  Op.  03-0542. 

The  physician  or  local  hospital  director 
does  not  have  the  same  authority  with 


regard  to  a  patient  who  is  committed  to 
East  Mississippi  State  Hospital,  or  any 
other  state  institution,  who  is  receiving 
treatment  at  a  local  hospital  pending  a 
bed  at  the  state  facility.  In  this  situation, 
only  the  director  of  the  facility  to  which 
the  person  was  committed  (the  state  facil- 
ity) would  have  the  authority  to  release  or 
discharge  a  patient.  Tillman,  Nov.  7,  2003, 
A.G.  Op.  03-0542. 


§  41-21-83.    Hearing  on  need  for  further  treatment. 

If  a  hearing  is  requested  as  provided  in  Section  41-21-74,  41-21-81  or 
41-21-99,  the  court  shall  not  make  a  determination  of  the  need  for  continued 
commitment  unless  a  hearing  is  held  and  the  court  finds  by  clear  and 
convincing  evidence  that  (a)  the  person  continues  to  have  mental  illness  or 
have  an  intellectual  disability;  and  (b)  involuntary  commitment  is  necessary 
for  the  protection  of  the  patient  or  others;  and  (c)  there  is  no  alternative  to 
involuntary  commitment.  Hearings  held  under  this  section  shall  be  held  in  the 
chancery  court  of  the  county  where  the  facility  is  located;  however,  if  the 
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patient  is  confined  at  the  Mississippi  State  Hospital  at  Whitfield,  Mississippi, 
the  hearing  shall  be  conducted  by  the  Chancery  Court  of  the  First  Judicial 
District  of  Hinds  County,  Mississippi. 

The  hearing  shall  be  held  within  fourteen  (14)  days  after  receipt  by  the 
court  of  the  request  for  a  hearing.  The  court  may  continue  the  hearing  for  good 
cause  shown.  The  clerk  shall  ascertain  whether  the  patient  is  represented  by 
counsel,  and,  if  the  patient  is  not  represented,  shall  notify  the  chancellor  who 
shall  appoint  counsel  for  him  if  the  chancellor  determines  that  the  patient  for 
any  reason  does  not  have  the  services  of  an  attorney;  however,  the  patient  may 
waive  the  appointment  of  counsel  subject  to  the  approval  of  the  court.  Notice 
of  the  time  and  place  of  the  hearing  shall  be  served  at  least  seventy-two  (72) 
hours  before  the  time  of  the  hearing  upon  the  patient,  his  attorney,  the 
director,  and  the  person  requesting  the  hearing,  if  other  than  the  patient,  and 
any  witnesses  requested  by  the  patient  or  his  attorney,  or  any  witnesses  the 
court  may  deem  necessary  or  desirable. 

The  patient  must  be  present  at  the  hearing  unless  the  chancellor  deter- 
mines that  the  patient  is  unable  to  attend  and  makes  that  determination  and 
the  reasons  therefor  part  of  the  record. 

The  court  shall  put  its  findings  and  the  reasons  supporting  its  findings  in 
writing  and  shall  have  copies  delivered  to  the  patient,  his  attorney,  and  the 
director  of  the  treatment  facility.  An  appeal  from  the  final  commitment  order 
by  either  party  may  be  had  on  the  terms  prescribed  for  appeals  in  civil  cases; 
however,  such  appeal  shall  be  without  supersedeas.  The  record  on  appeal  shall 
include  the  transcript  of  the  commitment  hearing. 

SOURCES:  Laws,  1975,  ch.  492,  §  5(2-5);  Laws,  1984,  ch.  477,  §  12;  Laws,  1985, 
ch.  454,  §  5;  Laws,  1994,  ch.  533,  §  9;  Laws,  1994,  ch.  599,  §  9;  Laws,  2001,  ch. 
331,  §  4;  Laws,  2010,  ch.  476,  §  64,  eff  from  and  after  passage  (approved  Apr. 
1,  2010.) 

Cross  References  —  Clerk  of  court  to  provide  to  Department  of  Public  Safety 
certain  information  about  persons  determined  to  be  individuals  with  mental  illness  or 
an  intellectual  disability  under  this  chapter,  see  §  9-1-49. 

Appeals  in  cases  of  persons  of  unsound  mind  generally,  see  §  11-51-9. 

Applicability  of  this  section  to  costs  incurred  when  person  in  need  of  mental 
treatment  is  represented  by  public  defender,  see  §  25-32-9. 

Report  of  and  certificate  of  physician's  or  psychologist's  initial  examination  in 
involuntary  commitment  proceedings,  see  §  41-21-69. 

Report  by  director  of  mental  health  facility  regarding  patient  prior  to  termination  of 
initial  involuntary  commitment  order  or  discharge,  see  §  41-21-82. 

Costs  of  a  hearing  or  appeal  under  this  section,  see  §  41-21-85. 

Right  of  patient  to  request  hearing  at  least  once  a  year,  see  §  41-21-99. 

Patients'  rights  while  confined  in  treatment  facility,  and  written  notification  thereof, 
see  §  41-21-102. 

Patient's  right  to  program  of  care  and  treatment  designed  to  render  further  custody 
or  institutionalization  unnecessary,  see  §  41-21-102. 

Proceedings  pertaining  to  persons  in  need  of  mental  treatment,  see  Miss.  R.  Civ.  P.  81. 
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Pursuant  to  §  41-21-79,  the  cost  of 
transportation  of  a  mental  patient  should 
paid  out  of  county  funds  and  the  respon- 
sibility of  the  county  of  the  patient's  resi- 
dence; however,  other  costs  of  transporta- 
tion as  identified  in  this  section  should  be 
the  responsibility  of  the  State  Board  of 
Mental  Health.  Smith,  Mar.  18,  2003,  A.G. 
Op.  #02-0219. 


The  standard  for  finding  a  person  to  be 
mentally  ill  or  mentally  retarded  under 
this  section  is  different  than  finding  some- 
one incompetent  to  stand  trial  under 
URCCC  9.06.  Peterson,  Apr.  23,  2004, 
A.G.  Op.  04-0133. 


RESEARCH  REFERENCES 


Am  Jur.  14  Am.  Jur.  PI  &  Pr  Forms 
(Rev),  Incompetent  Persons,  Forms  1  et 
seq.  (initiation  of  proceedings  to  deter- 
mine competency  status). 

14  Am.  Jur.  PI  &  Pr  Forms  (Rev),  Incom- 
petent Persons,  Forms  61  et  seq.  (notice  of 
hearing). 

14  Am.  Jur.  PI  &  Pr  Forms  (Rev),  Incom- 
petent Persons,  Forms  221  et  seq.  (re- 


lease, discharge,  or  recommitment  of  in- 
competent). 

14  Am.  Jur.  PI  &  Pr  Forms  (Rev),  Incom- 
petent Persons,  Forms  151-154  (adjudica- 
tion of  status  of  competency). 

14  Am.  Jur.  PI  &  Pr  Forms  (Rev),  Incom- 
petent Persons,  Forms  161-163  (warrant- 
for  commitment). 


§  41-21-85.    Payment  of  costs  of  hearing  on  need  for  further 
treatment. 

All  costs  of  the  hearing  or  appeal  under  Section  41-21-83,  including,  but 
not  limited  to,  costs  of  all  v^rits,  notices,  petitions,  appeals,  and  attorney's  fees 
and  transportation  of  the  patient  to  and  from  the  place  of  the  hearing  shall  be 
borne  by  the  treatment  facility  in  those  instances  where  the  patient  is 
indigent,  provided  that  if  the  patient  is  not  indigent,  all  costs  shall  be  taxed  to 
the  patient. 


SOURCES:  Laws,  1975,  ch.  492,  §  5(6);  Laws,  1984,  ch.  477,  §  13,  eff  from  and 
after  July  1,  1984. 


Cross  References  —  Clerk  of  court  to  provide  to  Department  of  Public  Safety 
certain  information  about  persons  determined  to  be  individuals  with  mental  illness  or 
an  intellectual  disability  under  this  chapter,  see  §  9-1-49. 

Applicability  of  this  section  to  costs  incurred  when  person  in  need  of  mental 
treatment  is  represented  by  public  defender,  see  §  25-32-9. 

Report  of  and  certificate  of  physician's  or  psychologist's  initial  examination  in 
involuntary  commitment  proceedings,  see  §  41-21-69. 

Patients'  rights  while  confined  in  treatment  facility,  and  written  notification  thereof, 
see  §  41-21-102. 


RESEARCH  REFERENCES 


Am  Jur.  53  Am.  Jur.  2d,  Mentally  Im- 
paired Persons  §§  120  et  seq. 
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§  41-21-87.    Discharge  at  behest  of  director  of  treatment  facil- 
ity. 

(1)  The  director  of  either  the  treatment  facihty  where  the  patient  is 
committed  or  the  treatment  faciUty  where  the  patient  resides  while  awaiting 
admission  to  any  other  treatment  facihty  may  discharge  any  civilly  committed 
patient  upon  filing  his  certificate  of  discharge  with  the  clerk  of  the  committing 
court,  certifying  that  the  patient,  in  his  judgment,  no  longer  poses  a  substan- 
tial threat  of  physical  harm  to  himself  or  others. 

(2)  A  director  of  a  treatment  facility  specified  in  subsection  (1)  above  may 
return  any  patient  to  the  custody  of  the  committing  court  upon  providing  seven 
(7)  days'  notice  and  upon  filing  his  certificate  of  same  as  follows: 

(a)  When,  in  the  judgment  of  the  director,  the  patient  may  be  treated  in 
a  less  restrictive  environment;  however,  treatment  in  such  less  restrictive 
environment  shall  be  implemented  within  seven  (7)  days  after  notification  of 
the  court;  or 

(b)  When,  in  the  judgment  of  the  director,  adequate  facilities  or  treat- 
ment are  not  available  at  the  treatment  facility. 

(3)  Except  as  provided  in  Section  41-21-88,  no  committing  court  shall 
enjoin  or  restrain  any  director  of  a  treatment  facility  specified  in  subsection  (1) 
above  from  discharging  a  patient  under  this  section  whose  treating  profession- 
als have  determined  that  the  patient  meets  one  (1)  of  the  criteria  for  discharge 
as  outlined  in  subsection  (1)  or  (2)  of  this  section.  The  director  of  the  treatment 
facility  where  the  patient  is  committed  may  transfer  any  civilly  committed 
patient  from  one  (1)  facility  operated  directly  by  the  Department  of  Mental 
Health  to  another  as  necessary  for  the  welfare  of  that  or  other  patients.  Upon 
receiving  the  director's  certificate  of  transfer,  the  court  shall  enter  an  order 
accordingly. 

(4)  Within  twenty-four  (24)  hours  prior  to  the  release  or  discharge  of  any 
civilly  committed  patient,  other  than  a  temporary  pass  due  to  sickness  or  death 
in  the  patient's  family,  the  director  shall  give  or  cause  to  be  given  notice  of  such 
release  or  discharge  to  one  (1)  member  of  the  patient's  immediate  family, 
provided  the  member  of  the  patient's  immediate  family  has  signed  the  consent 
to  release  form  provided  under  subsection  (5)  and  has  furnished  in  writing  a 
current  address  and  telephone  number,  if  applicable,  to  the  director  for  such 
purpose.  The  notice  of  release  shall  also  be  provided  to  any  victim  of  such 
person  and/or  to  any  person  to  whom  a  restraining  order  has  been  entered  to 
protect  from  such  person.  The  notice  to  the  family  member  shall  include  the 
psychiatric  diagnosis  of  any  chronic  mental  disorder  incurred  by  the  civilly 
committed  patient  and  any  medications  provided  or  prescribed  to  the  patient 
for  such  conditions. 

(5)  All  providers  of  service  in  a  treatment  facility,  whether  in  a  community 
mental  health/intellectual  disability  center,  region  or  state  psychiatric  hospi- 
tal, are  authorized  and  directed  to  request  a  consent  to  release  information 
from  all  patients  which  will  allow  that  entity  to  involve  the  family  in  the 
patient's  treatment.  Such  release  form  shall  be  developed  by  the  Department 
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of  Mental  Health  and  provided  to  all  treatment  facilities,  community  mental 
health/intellectual  disability  centers  and  state  facilities.  All  such  facilities 
shall  request  such  a  release  of  information  upon  the  date  of  admission  of  the 
patient  to  the  facility  or  at  least  by  the  time  the  patient  is  discharged. 

(6)  Each  month  the  Department  of  Mental  Health-operated  facilities  shall 
provide  the  directors  of  community  mental  health  centers  the  names  of  all 
individuals  who  were  discharged  to  their  catchment  area  with  referral  for 
community-based  services.  The  department  shall  require  community  mental 
health  care  providers  to  report  monthly  the  date  that  service(s)  were  initiated 
and  type  of  service(s)  initiated. 

SOURCES:  Laws,  1975,  ch.  492,  §  6(1);  Laws,  1984,  ch.  477,  §  14;  Laws,  1997,  ch. 
587,  §  4;  Laws,  2001,  ch.  331,  §  5;  Laws,  2004,  ch.  547,  §  2;  Laws,  2010,  ch. 
440,  §  3;  Laws,  2010,  ch.  476,  §  65;  Laws,  2011,  ch.  501,  §  6,  eff  from  and  after 
July  1,  2011. 

Joint  Legislative  Committee  Note  —  Section  65  of  ch.  476,  Laws  of  2010,  effective 
upon  passage  (approved  April  1,  2010),  amended  this  section.  Section  3  of  ch.  440,  Laws 
of  2010,  effective  upon  passage  (approved  March  29,  2010),  also  amended  this  section. 
As  set  out  above,  this  section  reflects  the  language  of  Section  65  of  ch.  476,  Laws  of 
2010,  pursuant  to  Section  1-3-79  which  provides  that  whenever  the  same  section  of  law 
is  amended  by  different  bills  during  the  same  legislative  session,  and  the  effective  dates 
of  the  amendments  are  the  same,  the  amendment  with  the  latest  approval  date  shall 
supersede  all  other  amendments  to  the  same  section  approved  on  an  earlier  date. 

Editor's  Note  —  Laws  of  1997,  ch.  587,  §  1,  provides  as  follows: 

"SECTION  1.  This  act  shall  be  known  and  may  be  cited  as  the  'Mississippi  Mental 
Health  Reform  Act  of  1997."' 

Laws  of  2011,  ch.  501,  §  1,  effective  July  1,  2011,  provides: 

"SECTION  1.  This  act  shall  be  known  and  may  be  cited  as  the  'Rose  Isabel  Williams 
Mental  Health  Reform  Act  of  2011.'" 
Amendment  Notes  —  The  2011  amendment  added  (6). 

Cross  References  —  Clerk  of  court  to  provide  to  Department  of  Public  Safety 
certain  information  about  persons  determined  to  be  individuals  with  mental  illness  or 
an  intellectual  disability  under  this  chapter,  see  §  9-1-49. 

Report  of  and  certificate  of  physician's  or  psychologist's  initial  examination  in 
involuntary  commitment  proceedings,  see  §  41-21-69. 

Patients'  rights  while  confined  in  treatment  facility,  and  written  notification  thereof, 
see  §  41-21-102. 

Discharge  of  minor  committed  by  youth  court  to  State  institution  designed  for  special 
care  to  be  made  pursuant  to  this  section,  see  §  43-21-611. 

Procedure  for  restoration  to  reason  and  discharge  of  guardian  of  person  for  whom 
guardian  has  been  appointed  or  who  has  been  found  in  need  of  mental  treatment,  see 
§  93-13-151. 

Proceedings  pertaining  to  persons  in  need  of  mental  treatment,  see  Miss.  R.  Civ.  P.  81. 

JUDICIAL  DECISIONS 

1.  In  general.  right  to  discharge;  that  being  question  for 

When  chancery  court  commits  party  to  hospital  authorities.  Hoye  v.  State,  169 
insane  hospital,  it  does  not  pass  upon  his     Miss.  Ill,  152  So.  644  (1934). 
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ATTORNEY  GENERAL  OPINIONS 


The  physician  or  local  hospital  director 
does  not  have  the  same  authority  with 
regard  to  a  patient  who  is  committed  to 
East  Mississippi  State  Hospital,  or  any 
other  state  institution,  who  is  receiving 
treatment  at  a  local  hospital  pending  a 
bed  at  the  state  facility.  In  this  situation, 
only  the  director  of  the  facility  to  which 
the  person  was  committed  (the  state  facil- 
ity) would  have  the  authority  to  release  or 
discharge  a  patient.  Tillman,  Nov.  7,  2003, 
A.G.  Op.  03-0542. 


Patients  who  have  been  judicially  com- 
mitted to  East  Mississippi  State  Hospital, 
who  are  receiving  treatment  in  a  local 
hospital  in  accordance  with  §  41-21-77 
may  be  discharged  by  the  director  of  the 
facility  in  accordance  with  either  §  41- 
21-82  or  this  section.  Neither  of  those 
statutes  contemplates  a  hearing  prior  to 
discharge  of  the  patient  by  the  director. 
Tillman,  Nov.  7,  2003,  A.G.  Op.  03-0542. 


RESEARCH  REFERENCES 


ALR.  Immunity  of  public  officer  from 
liability  for  injuries  caused  by  negligently 
released  individual.  5  A.L.R.4th  773. 

Governmental  tort  liability  for  injuries 
caused  by  negligently  released  individual. 
6  A.L.R.4th  1155. 

Propriety  of  transferring  patient  found 
not  guilty  by  reason  of  insanity  to  less 
restrictive  confinement.  43  A.L.R.5th  777. 


Am  Jur.  53  Am.  Jur.  2d,  Mentally  Im- 
paired Persons  §§  60  et  seq. 

13  Am.  Jur.  PI  &  Pr  Forms  (Rev),  Ha- 
beas Corpus,  Forms  161-164  (insane  or 
mentally  ill  persons). 

14  Am.  Jur.  PI  &  Pr  Forms  (Rev),  Incom- 
petent Persons,  Forms  221  et  seq.  (re- 
lease, discharge,  or  recommitment  of  in- 
competent). 


§  41-21-88.  Release  of  individual  acquitted  on  the  ground  of 
insanity  and  ordered  confined  to  psychiatric  hospital  or 
institution;  notice  of  release  to  be  given  to  certain  individu- 
als. 

A  person  committed  pursuant  to  Section  99-13-7  shall  not  be  released  for 
any  reason  without  order  of  the  court  having  confined  the  person.  Prior  to 
release,  the  sheriff  of  the  county  v^here  the  offense  was  committed,  the  sheriff 
of  the  county  of  the  committed  person's  destination  and  the  crime  victim  or  an 
immediate  family  member  shall  be  notified  of  the  release. 

SOURCES:  Laws,  2010,  ch.  440,  §  2,  eff  from  and  after  passage  (approved  Mar. 
29,  2010.) 

Cross  References  —  Clerk  of  court  to  provide  to  Department  of  Public  Safety 
certain  information  about  persons  determined  to  be  individuals  with  mental  illness  or 
an  intellectual  disability  under  this  chapter,  see  §  9-1-49. 

§  41-21-89.  Discharge  at  behest  of  patient,  attorney,  relative 
or  guardian. 

Nothing  in  Sections  41-21-61  through  41-21-107  shall  preclude  any 
patient,  his  attorney,  or  relative  or  guardian  from  seeking  a  patient's  release 
from  a  treatment  facility  by  application  for  writ  of  habeas  corpus;  provided 
that  the  application  shall  be  made  to  the  chancellor  of  the  county  in  which  the 
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§  41-21-91 


patient  is  hospitalized.  Provided,  further,  that  if  the  patient  is  hospitahzed  at 
the  Mississippi  State  Hospital  at  Whitfield,  Mississippi,  the  said  application 
shall  be  made  to  a  chancellor  of  the  First  Judicial  District  of  Hinds  County, 
Mississippi. 

SOURCES:  Laws,  1975,  ch.  492,  §  6(2);  Laws,  1984,  ch.  477,  §  15,  eff  from  and 
after  July  1,  1984. 

Cross  References  —  Clerk  of  court  to  provide  to  Department  of  Public  Safety 
certain  information  about  persons  determined  to  be  individuals  with  mental  illness  or 
an  intellectual  disability  under  this  chapter,  see  §  9-1-49. 

Habeas  corpus  generally,  see  §§  11-43-1  et  seq. 

Report  of  and  certificate  of  physician's  or  psychologist's  initial  examination  in 
involuntary  commitment  proceedings,  see  §  41-21-69. 

Patients'  rights  while  confined  in  treatment  facility,  and  written  notification  thereof, 
see  §  41-21-102. 

Patient's  right  to  program  of  care  and  treatment  designed  to  render  further  custody 
or  institutionalization  unnecessary,  see  §  41-21-102. 

Hearing  on  petition  of  voluntary  admittee  to  Mississippi  State  Hospital  at  Whitfield 
to  leave  facility,  see  §  41-21-103. 

Statutory  provisions  for  commitment  of  persons  in  need  of  mental  treatment  not 
impairing  validity  of  prior  guardianships  for  persons  of  unsound  mind,  see  §  93-13-128. 

Procedure  for  restoration  to  reason  and  discharge  of  guardian  of  person  for  whom 
guardian  has  been  appointed  or  who  has  been  found  in  need  of  mental  treatment,  see 
§  93-13-151. 

Proceedings  pertaining  to  persons  in  need  of  mental  treatment,  see  Miss.  R.  Civ.  P.  81. 

JUDICIAL  DECISIONS 

1.  In  generaL  right  to  discharge;  that  being  question  for 

When  chancery  court  commits  party  to  hospital  authorities.  Hoye  v  State,  169 
insane  hospital,  it  does  not  pass  upon  his     Miss.  Ill,  152  So.  644  (1934). 

RESEARCH  REFERENCES 

Am  Jur.  53  Am.  Jur  2d,  Mentally  Im-  14  Am.  Jur  PI  &  Pr  Forms  (Rev),  Incom- 

paired  Persons  §§  60  et  seq.  petent  Persons,  Forms  221  et  seq.  (re- 

13  Am.  Jur.  PI  &  Pr  Forms  (Rev),  Ha-  lease,  discharge,  or  recommitment  of  in- 

beas  Corpus,  Form  217  (writ  of  habeas  competent). 

corpus  —  directing  officer  executing  writ  14  Am.  Jur  PI  &  Pr  Forms  (Rev),  Incom- 

to  produce  person  detained  by  one  not  an  petent  Persons,  Forms  261-287  (restora- 

oflficer  —  another  form).  tion  to  competency). 

13  Am.  Jur  PI  &  Pr  Forms  (Rev),  Ha- 
beas Corpus,  Forms  161-164  (insane  or 
mentally  ill  persons). 

§  41-21-91.    Deportation  of  nonresidents. 

The  director  of  the  treatment  facility  may  transport  any  person  who  is  now 
or  may  hereafter  become  a  patient  at  a  treatment  facility  and  who  is  a  legal 
resident  of  another  state  to  the  state  of  the  residence  of  such  patient,  but  only 
if  arrangements  to  receive  the  patient  have  been  made  in  the  state  to  which  he 
is  to  be  returned. 
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SOURCES:  Laws,  1975,  ch.  492,  §  6(3);  Laws,  1984,  ch.  477,  §  16,  eff  from  and 
after  July  1,  1984. 

Cross  References  —  Clerk  of  court  to  provide  to  Department  of  Public  Safety 
certain  information  about  persons  determined  to  be  individuals  with  mental  illness  or 
an  intellectual  disability  under  this  chapter,  see  §  9-1-49. 

Report  of  and  certificate  of  physician's  or  psychologist's  initial  examination  in 
involuntary  commitment  proceedings,  see  §  41-21-69. 

Patients'  rights  while  confined  in  treatment  facility,  and  written  notification  thereof, 
see  §  41-21-102. 

Proceedings  pertaining  to  persons  in  need  of  mental  treatment,  see  Miss.  R.  Civ.  P.  81. 

§  41-21-93.    Warrant  for  patient  absent  without  authorization. 

If  any  such  patient  admitted  or  committed  by  a  court  to  a  treatment 
facility  leaves  without  authorization,  the  director  may  immediately  issue  a 
warrant  to  any  officer  authorized  to  make  arrests,  commanding  the  arrest  and 
return  of  said  patient  to  the  hospital  from  which  he  is  departed. 

SOURCES:  Laws,  1975,  ch.  492,  §  6(4);  Laws,  1984,  ch.  477,  §  17,  eff  from  and 
after  July  1,  1984. 

Cross  References  —  Clerk  of  court  to  provide  to  Department  of  Public  Safety 
certain  information  about  persons  determined  to  be  individuals  with  mental  illness  or 
an  intellectual  disability  under  this  chapter,  see  §  9-1-49. 

Report  of  and  certificate  of  physician's  or  psychologist's  initial  examination  in 
involuntary  commitment  proceedings,  see  §  41-21-69. 

Patients'  rights  while  confined  in  treatment  facility,  and  written  notification  thereof, 
see  §  41-21-102. 

Hearing  on  petition  of  voluntary  admittee  to  Mississippi  State  Hospital  at  Whitfield 
to  leave  facility,  see  §  41-21-103. 

Proceedings  pertaining  to  persons  in  need  of  mental  treatment,  see  Miss.  R.  Civ.  P.  81. 

RESEARCH  REFERENCES 

Am  Jur.  14  Am.  Jur.  PI  &  Pr  Forms     incompetent  by  warrant,  writ,  or  court 
(Rev),  Incompetent  Persons,  Forms  41-56  order), 
(apprehension  and  detention  of  alleged 

§  41-21-95.  Payment  of  costs  incurred  in  transporting  dis- 
charged patients  home  or  returning  patients  on  unauthor- 
ized leave. 

Costs  of  returning  a  patient  who  has  left  without  authorization  may  be 
borne  by  the  treatment  facility  from  which  the  patient  has  been  discharged  or 
from  which  he  has  left  without  authorization. 

SOURCES:  Laws,  1975,  ch.  492,  §  6(5);  Laws,  1984,  ch.  477,  §  18,  eff  from  and 
after  July  1,  1984. 
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Cross  References  —  Clerk  of  court  to  provide  to  Department  of  Public  Safety 
certain  information  about  persons  determined  to  be  individuals  with  mental  illness  or 
an  intellectual  disability  under  this  chapter,  see  §  9-1-49. 

Report  of  and  certificate  of  physician's  or  psychologist's  initial  examination  in 
involuntary  commitment  proceedings,  see  §  41-21-69. 

Patients'  rights  while  confined  in  treatment  facility,  and  written  notification  thereof, 
see  §  41-21-102. 

Proceedings  pertaining  to  persons  in  need  of  mental  treatment,  see  Miss.  R.  Civ.  P.  81. 

§  41-21-97.  Confidentiality  of  hospital  records  and  informa- 
tion; exceptions. 

The  hospital  records  of  and  information  pertaining  to  patients  at  treat- 
ment facilities  or  patients  being  treated  by  physicians,  psychologists  (as 
defined  in  Section  73-31-3(e)),  licensed  master  social  workers  or  licensed 
professional  counselors  shall  be  confidential  and  shall  be  released  only:  (a) 
upon  written  authorization  of  the  patient;  (b)  upon  order  of  a  court  of 
competent  jurisdiction;  (c)  when  necessary  for  the  continued  treatment  of  a 
patient;  (d)  when,  in  the  opinion  of  the  director,  release  is  necessary  for  the 
determination  of  eligibility  for  benefits,  compliance  with  statutory  reporting 
requirements,  or  other  lawful  purpose;  or  (e)  when  the  patient  has  communi- 
cated to  the  treating  physician,  psychologist  (as  defined  in  Section  73-31-3(e)), 
master  social  worker  or  licensed  professional  counselor  an  actual  threat  of 
physical  violence  against  a  clearly  identified  or  reasonably  identifiable  poten- 
tial victim  or  victims,  and  then  the  treating  physician,  psychologist  (as  defined 
in  Section  73-31-3(e)),  master  social  worker  or  licensed  professional  counselor 
may  communicate  the  threat  only  to  the  potential  victim  or  victims,  a  law 
enforcement  agency,  or  the  parent  or  guardian  of  a  minor  who  is  identified  as 
a  potential  victim. 

SOURCES:  Laws,  1975,  ch.  492,  §  7(1);  Laws,  1984,  ch.  477,  §  19;  Laws,  1991,  ch. 
598  §  1;  Laws,  2005,  ch.  316,  §  1;  Laws,  2006,  ch.  430,  §  2,  eff  from  and  after 
July  1,  2006. 

Cross  References  —  Clerk  of  court  to  provide  to  Department  of  Public  Safety 
certain  information  about  persons  determined  to  be  individuals  with  mental  illness  or 
an  intellectual  disability  under  this  chapter,  see  §  9-1-49. 

Regulation  of  hospital  records  generally,  see  §§  41-9-1  et  seq. 

Report  of  and  certificate  of  physician's  or  psychologist's  initial  examination  in 
involuntary  commitment  proceedings,  see  §  41-21-69. 

Patients'  rights  while  confined  in  treatment  facility,  and  written  notification  thereof, 
see  §  41-21-102. 

Proceedings  pertaining  to  persons  in  need  of  mental  treatment,  see  Miss.  R.  Civ.  P.  81. 
Physician-patient  privilege  generally,  see  Rule  503,  Miss.  R.  Evid. 
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JUDICIAL  DECISIONS 


1.  In  general. 

2.  Threats  of  violence. 

1.  In  general. 

Where  an  employee  killed  co-workers 
after  being  referred  to  counseling  by  the 
employer  and  an  employee  assistance  pro- 
vider (EAP),  the  EAP  was  not  entitled  to 
summary  judgment  as  to  negligence 
claims  because  counselors  may  have  had  a 
duty  to  protect  third  parties  from  the 
specific  threat,  and  a  factual  question  ex- 
isted as  to  whether  the  EAP  should  have 
reasonably  foreseen  the  deadly  attack. 
Tanks  v.  NEAS,  Inc.,  519  F.  Supp.  2d  645 
(S.D.  Miss.  2007). 

A  psychiatrist  did  not  owe  a  duty  to 
members  of  a  patient's  family  to  warn 


them  of  the  possibility  that  the  patient 
might  attempt  to  injure  them  where,  at 
the  time  of  the  incident,  §  41-21-97  pre- 
cluded the  release  of  confidential  patient 
information  except  in  enumerated  in- 
stances, not  including  the  possibility  of 
harm  to  specific  individuals.  Evans  v. 
United  States,  883  F.  Supp.  124  (S.D. 
Miss.  1995). 

2.  Threats  of  violence. 

Miss.  Code  Ann.  §  41-21-97  creates  an 
exception  to  the  psychologist-patient 
privilege  under  Miss.  Code  Ann.  §  73- 
31-29  where  the  patient  makes  threats  of 
physical  violence.  Hearn  v.  State,  3  So.  3d 
722  (Miss.  2008). 


ATTORNEY  GENERAL  OPINIONS 


Generally,  most  medical  records  in  a 
mental  commitment  file  in  the  office  of  the 
Chancery  Clerk  will  fall  under  one  or 
more  of  the  exemptions  to  the  Public  Re- 


cords Act;  exempt  records  should  not  be 
released  or  kept  open  to  the  public  absent 
a  court  order  or  authorized  consent.  Mc- 
Gee,  Dec.  2,  2002,  A.G.  Op.  #02-0543. 


RESEARCH  REFERENCES 


ALR.  Liability  of  one  treating  mentally 
afflicted  patient  for  failure  to  warn  or 
protect  third  persons  threatened  by  pa- 
tient. 83  A.L.R.3d  1201. 

Statute  of  limitations  applicable  to 
third  person's  action  against  psychiatrist, 


psychologist,  or  other  mental  health  prac- 
titioner, based  on  failure  to  warn  persons 
against  whom  patient  expressed  threats. 
41  A.L.R.4th  1078. 


§  41-21-99.    Continued  care  of  patients. 

The  director  shall  obtain  all  the  available  facts  relative  to  the  illness  of 
each  patient  admitted  to  said  treatment  facility.  The  director  or  a  physician  on 
the  staff  of  said  treatment  facility  shall,  as  often  as  practicable  but  not  less 
frequently  than  every  six  (6)  months,  examine  the  patient  and  review  the 
records  as  to  the  need  for  continued  treatment  of  each  patient  and  make  the 
results  of  such  examination  a  part  of  the  patient's  clinical  record.  The  patient 
shall  have  the  right  to  request  a  hearing  at  least  annually,  pursuant  to  Section 
41-21-83.  The  patient  shall  be  advised  of  his  right  to  request  a  hearing  and  of 
his  right  to  consult  an  attorney  prior  to  his  decision  concerning  whether  or  not 
to  request  such  hearing,  and  the  fact  that  the  patient  has  been  so  advised  shall 
be  documented  in  the  clinical  record. 

SOURCES:  Laws,  1975,  ch.  492,  §  7(2);  Laws,  1984,  ch.  477,  §  20,  eff  from  and 
after  July  1,  1984. 
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Cross  References  —  Clerk  of  court  to  provide  to  Department  of  Public  Safety 
certain  information  about  persons  determined  to  be  individuals  with  mental  illness  or 
an  intellectual  disability  under  this  chapter,  see  §  9-1-49. 

Report  of  and  certificate  of  physician's  or  psychologist's  initial  examination  in 
involuntary  commitment  proceedings,  see  §  41-21-69. 

Provisions  for  impartial  evaluation  of  the  patient  prior  to  termination  of  the  initial 
commitment  order  and  court  review  of  such  evaluation,  including  provision  that  such 
evaluation  shall  not  preclude  a  hearing  request  under  this  section,  see  §  41-21-82. 

Need  for  hearing  prior  to  determination  of  need  for  continued  commitment,  see 
§  41-21-83. 

Patients'  rights  while  confined  in  treatment  facility,  and  written  notification  thereof, 
see  §  41-21-102. 

Proceedings  pertaining  to  persons  in  need  of  mental  treatment,  see  Miss.  R.  Civ.  P.  81. 

ATTORNEY  GENERAL  OPINIONS 

There  is  no  specific  procedure  outlined  in  Sections  41-21-81  and  41-21-99  and 
in  Sections  41-21-61,  et  seq.  regarding  burden  to  obtain  order  would  be  upon 
court  orders  to  require  committed  patient  treatment  facility,  and  not  on  local  au- 
to take  medication;  such  a  proceeding  thorities  in  originating  jurisdiction.  Zach- 
would  be  similar  to  procedures  delineated  ary,  March  2,  1994,  A.G.  Op.  #94-0068. 

§  41-21-101.    Admissions  and  commitments  not  adjudication 
of  incompetency. 

No  admission  or  commitment  to  a  treatment  facility  under  Sections 
41-21-61  through  41-21-107  or  any  finding  of  need  for  treatment,  or  any 
authorization  of  continued  treatment  under  said  sections  (a)  is  an  adjudication 
of  legal  incompetency,  or  (b),  except  as  provided  in  Sections  45-9-101  and 
45-9-103,  deprives  the  person  of  his  right  to  exercise  his  civil  rights,  including, 
but  not  limited  to,  civil  service  status,  the  right  to  vote,  rights  relating  to  the 
granting  renewal,  forfeiture  or  denial  of  a  license,  permit,  privilege  or  benefit 
pursuant  to  any  law,  or  the  right  to  enter  into  contractual  relationships  and  to 
manage  his  property;  nor  does  an  admission,  hospitalization,  finding  or 
authorization  of  continued  hospitalization  create  any  presumption  that  the 
person  is  incompetent. 

SOURCES:  Laws,  1975,  ch.  492,  §  7(3);  Laws,  1984,  ch.  477,  §  21;  Laws,  2013,  ch. 
384,  §  4,  eff  from  and  after  July  1,  2013. 

Amendment  Notes  —  The  2013  amendment  added  the  exception  at  the  beginning 
of  (b);  and  made  minor  stylistic  changes. 

Cross  References  —  Clerk  of  court  to  provide  to  Department  of  Public  Safety 
certain  information  about  persons  determined  to  be  individuals  with  mental  illness  or 
an  intellectual  disability  under  this  chapter,  see  §  9-1-49. 

Drug  courts,  see  §§  9-23-1  et  seq. 

Report  of  and  certificate  of  physician's  or  psychologist's  initial  examination  in 
involuntary  commitment  proceedings,  see  §  41-21-69. 

Record  statement  of  reasons  for  respondent's  waiver  of  rights  at  involuntary 
commitment  hearing,  see  §  41-21-76. 

Patients'  rights  while  confined  in  treatment  facility,  and  written  notification  thereof, 
see  §  41-21-102. 
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Proceedings  pertaining  to  persons  in  need  of  mental  treatment,  see  Miss.  R.  Civ.  P.  81. 

RESEARCH  REFERENCES 

ALR.  Voting  rights  of  persons  mentally 
incapacitated.  80  A.L.R.Sd  1116. 

§  41-21-102.    Patients' rights. 

(1)  A  patient  has  the  right  to  be  free  from  restraints.  Restraints  shall  not 
be  applied  to  a  patient  unless  the  director  of  the  treatment  facility  or  a  member 
of  the  medical  staff  determines  that  they  are  necessary  for  the  safety  of  the 
patient  or  others.  Each  use  of  a  restraint  and  reason  for  such  use  shall  be  made 
part  of  the  clinical  record  of  the  patient  under  the  signature  of  the  director  of 
the  treatment  facility. 

(2)  A  patient  has  the  right  to  correspond  freely  without  censorship.  The 
director  of  the  treatment  facility  may  restrict  receipt  of  correspondence  if  he 
determines  that  the  medical  welfare  of  the  patient  requires  it.  Any  limitation 
imposed  on  the  exercise  of  patient's  correspondence  rights  and  the  reason  for 
it  shall  be  made  a  part  of  the  clinical  record  of  the  patient.  Any  communication 
which  is  not  delivered  to  a  patient  shall  be  immediately  returned  to  the  sender. 
No  restriction  shall  be  placed  upon  correspondence  between  a  patient  and  his 
attorney  or  any  court  of  competent  jurisdiction. 

(3)  Subject  to  the  general  rules  of  the  treatment  facility,  a  patient  has  the 
right  to  receive  visitors  and  make  phone  calls.  The  director  of  the  treatment 
facility  may  restrict  visits  and  phone  calls  if  he  determines  that  the  medical 
welfare  of  the  patient  requires  it.  Any  limitation  imposed  on  the  exercise  of  the 
patient's  visitation  and  phone  call  rights  and  the  reason  for  it  shall  be  made  a 
part  of  the  clinical  record  of  the  patient.  No  restriction  shall  be  placed  upon  a 
patient's  visitation  at  the  treatment  facility  with  or  upon  calls  to  or  from  his 
attorney. 

(4)  A  patient  has  the  right  to  meet  with  or  call  his  personal  physician, 
spiritual  advisor,  and  counsel  at  all  reasonable  times.  The  patient  has  the  right 
to  reasonable  accommodation  of  religious  practice. 

(5)  A  patient  has  the  right  to  periodic  medical  assessment.  The  director  of 
a  treatment  facility  shall  have  the  physical  and  mental  condition  of  every 
patient  assessed  as  frequently  as  necessary,  but  not  less  often  than  every  six 
(6)  months. 

(6)  A  person  receiving  services  under  Sections  41-21-61  through  41-21- 
107  has  the  right  to  receive  proper  care  and  treatment,  best  adapted,  according 
to  contemporary  professional  standards,  to  rendering  further  custody,  institu- 
tionalization, or  other  services  unnecessary.  The  treatment  facility  shall  devise 
a  written  program  plan  for  each  person  which  describes  in  behavioral  terms 
the  case  problems,  the  precise  goals,  and  to  modify  the  program  plan  as 
necessary.  The  program  plan  shall  be  reviewed  with  the  patient. 

(7)  Unless  disclosure  is  determined  to  be  detrimental  to  the  physical  or 
mental  health  of  the  patient,  and  unless  notation  to  that  effect  is  made  in  the 
patient's  record,  a  patient  has  the  right  of  access  to  his  medical  records. 
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(8)  A  patient  has  the  right  to  be  represented  by  counsel  at  any  proceeding 
under  Sections  41-21-61  through  41-21-107.  The  court  shall  appoint  counsel  to 
represent  the  proposed  patient  if  neither  the  proposed  patient  nor  others 
provide  counsel.  In  all  proceedings  under  Section  41-21-61  through  41-21-107, 
counsel  shall:  (a)  consult  with  the  person  prior  to  any  hearing;  (b)  be  given 
adequate  time  to  prepare  for  all  hearings;  (c)  continue  to  represent  the  person 
throughout  any  proceedings  under  this  charge  unless  released  as  counsel  by 
the  court;  and  (d)  be  a  vigorous  advocate  on  behalf  of  his  client. 

(9)  All  persons  admitted  or  committed  to  a  treatment  facility  shall  be 
notified  in  writing  of  their  rights  under  Sections  41-21-61  through  41-21-107  at 
the  time  of  admission. 


SOURCES:  Laws,  1984,  ch.  477,  §  22,  eff  from  and  after  July  1,  1984. 


Cross  References  —  Clerk  of  court  to  provide  to  Department  of  Public  Safety 
certain  information  about  persons  determined  to  be  individuals  with  mental  illness  or 
an  intellectual  disability  under  this  chapter,  see  §  9-1-49. 

Report  of  and  certificate  of  physician's  or  psychologist's  initial  examination  in 
involuntary  commitment  proceedings,  see  §  41-21-69. 

Record  statement  of  reasons  for  respondent's  waiver  of  rights  at  involuntary 
commitment  hearing,  see  §  41-21-76. 

Effect  of  commitment  upon  patients'  exercise  of  their  civil  rights,  see  §  41-21-101. 

Hearing  on  petition  of  voluntary  admittee  to  Mississippi  State  Hospital  at  Whitfield 
to  leave  facility,  see  §  41-21-103. 

Proceedings  pertaining  to  persons  in  need  of  mental  treatment,  see  Miss.  R.  Civ.  P.  81. 


RESEARCH  REFERENCES 


ALR.  Construction  and  Application  of 
State  Patient  Bill  of  Rights  Statutes.  87 
A.L.R.Sth  277. 

Right  to  relief  under  Federal  Civil 
Rights  Act  of  1871  (42  USCS  §  1983)  for 
alleged  wrongful  commitment  to  or  con- 
finement in  mental  hospital.  16  A.L.R. 
Fed.  440. 


Validity,  construction,  application,  and 
effect  of  Civil  Rights  of  Institutionalized 
Persons  Act,  42  USCS  §§  1997-1997j.  93 
A.L.R.  Fed.  706. 

Am  Jur.  53  Am.  Jur.  2d,  Mentally  Im- 
paired Persons  §§  75,  85  et  seq. 


JUDICIAL  DECISIONS 


1.  Liability. 

Department  of  mental  health  was  found 
liable  for  negligence  because  a  psychiatric 
hospital  owed  a  duty  of  care  to,  inter  alia, 
monitor  the  patient,  and  an  injury  during 
an  escape  was  foreseeable;  immunity  un- 


der Miss.  Code  Ann.  §  ll-46-9(d)  did  not 
apply  either  because  the  duties  owed  were 
not  discretionary  based  on  Miss.  Code 
Ann.  §  41-21-102(6).  Miss.  Dep't  of  Men- 
tal Health  v.  Hall,  936  So.  2d  917  (Miss. 
2006). 


§  41-21-103.    Voluntary  admissions  for  treatment. 

(1)  Unless  he  or  she  has  a  legal  guardian  or  conservator,  a  married  person 
or  a  person  eighteen  (18)  years  of  age  or  older  may  be  admitted  to  a  treatment 
facility  as  a  voluntary  admittee  for  treatment,  provided  that  the  director 
deems  the  person  suitable  for  admission,  upon  the  filing  of  an  application  with 
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the  director,  accompanied  by  certificates  of  two  (2)  physicians  or  by  one  (1) 
physician  and  one  (1)  psychologist,  one  (1)  nurse  practitioner  or  one  (1) 
physician  assistant  who  certify  that  they  examined  the  person  within  the  last 
five  (5)  days  and  that  the  person  is  in  need  of  observation,  diagnosis  and 
treatment.  The  director  may  accept  applications  from  the  person  seeking 
admission  or  any  interested  person  with  the  applicant's  written  consent. 

(2)  A  person  with  an  intellectual  disability  who  is  under  the  age  of 
eighteen  (18)  years  and  who  is  not  married  may  be  admitted  to  a  treatment 
facility  upon  application  of  his  or  her  parent  or  legal  guardian  if  the  following 
has  occurred: 

(a)  An  investigation  by  the  director  that  carefully  probes  the  person's 
social,  psychological  and  developmental  background;  and 

(b)  A  determination  by  the  director  that  the  person  will  benefit  from 
care  and  treatment  of  his  or  her  disorder  at  the  facility  and  that  services  and 
facilities  are  available.  The  reasons  for  the  determination  shall  be  recorded 
in  writing. 

(3)  A  person  with  an  intellectual  disability  or  with  mental  illness  who  is 
married  or  eighteen  (18)  years  of  age  or  older  and  who  has  a  legal  guardian  or 
conservator  may  be  admitted  to  a  treatment  facility  upon  application  of  his  or 
her  legal  guardian  or  conservator  if  authorization  to  make  the  application  has 
been  received  from  the  court  having  jurisdiction  of  the  guardianship  or 
conservatorship  and  the  following  has  occurred: 

(a)  An  investigation  by  the  director  that  carefully  probes  the  person's 
social,  psychological  and  developmental  background;  and 

(b)  A  determination  by  the  director  that  the  person  will  benefit  from 
care  and  treatment  of  his  or  her  disorder  at  the  facility  and  that  services  and 
facilities  are  available.  The  reasons  for  the  determination  shall  be  recorded 
in  writing. 

(4)  A  person  with  mental  illness  who  is  under  the  age  of  fourteen  (14) 
years  may  be  admitted  to  a  treatment  facility  upon  the  application  of  his  or  her 
parent  or  legal  guardian  if  the  following  has  occurred: 

(a)  An  investigation  by  the  director  that  carefully  probes  the  person's 
social,  psychological  and  developmental  background;  and 

(b)  A  determination  by  the  director  that  the  person  will  benefit  from 
care  and  treatment  of  his  or  her  disorder  at  the  facility  and  that  services  and 
facilities  are  available.  The  reasons  for  the  determination  shall  be  recorded 
in  writing. 

(5)  A  person  with  mental  illness  who  is  fourteen  (14)  years  of  age  or  older 
but  less  than  eighteen  (18)  years  of  age  may  be  admitted  to  a  treatment  facility 
in  the  same  manner  as  an  adult  may  be  involuntarily  committed. 

(6)  Any  voluntary  admittee  may  leave  a  treatment  facility  after  five  (5) 
days,  excluding  Saturdays,  Sundays  and  holidays,  after  he  or  she  gives  any 
member  of  the  treatment  facility  staff  written  notice  of  his  or  her  desire  to 
leave,  unless  before  leaving,  the  patient  withdraws  the  notice  by  written 
withdrawal  or  unless  within  those  five  (5)  days  a  petition  and  the  certificates 
of  two  (2)  examining  physicians,  or  one  (1)  examining  physician  and  one  (1) 
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psychologist,  nurse  practitioner  or  physician  assistant,  stating  that  the  patient 
is  in  need  of  treatment,  are  filed  with  the  chancery  clerk  in  the  county  of  the 
patient's  residence  or  the  county  in  which  the  treatment  facility  is  located; 
however,  if  the  admittee  is  at  Mississippi  State  Hospital  at  Whitfield,  the 
petition  and  certificate  shall  be  filed  with  the  chancery  clerk  in  the  county  of 
patient's  residence  or  with  the  Chancery  Clerk  for  the  First  Judicial  District  of 
Hinds  County,  and  the  chancellor  or  clerk  shall  order  a  hearing  under  Sections 
41-21-61  through  41-21-107.  The  patient  may  continue  to  be  hospitalized 
pending  a  final  order  of  the  court  in  the  court  proceedings. 

(7)  The  written  application  form  for  voluntary  admission  shall  contain  in 
large,  bold-face  type  a  statement  in  simple,  nontechnical  terms  that  the 
admittee  may  not  leave  for  five  (5)  days,  excluding  Saturdays,  Sundays  and 
holidays,  after  giving  written  notice  of  his  or  her  desire  to  leave.  This  right  to 
leave  must  also  be  communicated  orally  to  the  admittee  at  the  time  of  his  or 
her  admission,  and  a  copy  of  the  application  form  given  to  the  admittee  and  to 
any  parent,  guardian,  relative,  attorney  or  friend  who  accompanied  the  patient 
to  the  treatment  facility. 

SOURCES:  Laws,  1975,  ch.  492,  §  8;  Laws,  1978,  ch.  399,  §  1;  Laws,  1984,  ch.  477, 
§  23;  Laws,  2008,  ch.  513,  §  6;  Laws,  2010,  ch.  476,  §  66,  eff  from  and  after 
passage  (approved  Apr.  1,  2010.) 

Cross  References  —  Clerk  of  court  to  provide  to  Department  of  Public  Safety 
certain  information  about  persons  determined  to  be  individuals  with  mental  illness  or 
an  intellectual  disability  under  this  chapter,  see  §  9-1-49. 

Report  of  and  certificate  of  physician's  or  psychologist's  initial  examination  in 
involuntary  commitment  proceedings,  see  §  41-21-69. 

Patients'  rights  while  confined  in  treatment  facility,  and  written  notification  thereof, 
see  §  41-21-102. 

Proceedings  pertaining  to  persons  in  need  of  mental  treatment,  see  Miss.  R.  Civ.  P.  81. 

RESEARCH  REFERENCES 

Am  Jur.  41  Am.  Jur.  2d,  Incompetent  14  Am.  Jur.  PI  &  Pr  Forms  (Rev),  Incom- 

Persons  §§  33  et  seq.  petent  Persons,  Forms  14,  15  (petition  or 

9B  Am.  Jur.  Legal  Forms  2d,  Incompe-  application  —  for  involuntary  judicial  ad- 
tent  Persons,  §  141:11  (application  by  in-  mission  of  mental  incompetent  —  to  hos- 
competent  person  for  voluntary  commit-  pital  —  for  voluntary  admission), 
ment). 

§  41-21-105.    Civil  and  criminal  immunity. 

(1)  All  persons  acting  in  good  faith  in  connection  with  the  preparation  or 
execution  of  applications,  affidavits,  certificates  or  other  documents;  apprehen- 
sion; findings;  determinations;  opinions  of  physicians  and  psychologists;  trans- 
portation; examination;  treatment;  emergency  treatment;  detention  or  dis- 
charge of  an  individual,  under  the  provisions  of  Sections  41-21-61  through 
41-21-107,  shall  incur  no  liability,  civil  or  criminal,  for  such  acts. 

(2)  No  civil  suit  of  any  kind  whatsoever  shall  be  brought  or  prosecuted 
against  the  board,  any  member  thereof,  any  director  or  employee  for  acts 
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committed  within  the  scope  of  their  employment,  except  for  wilful  or  malicious 
acts  or  acts  of  gross  negligence. 

SOURCES:  Laws,  1975,  ch.  492,  §  9(1,  2);  Laws,  1976,  ch.  401,  §  6,  eff  from  and 
after  July  1,  1976. 

Cross  References  —  Clerk  of  court  to  provide  to  Department  of  Public  Safety 
certain  information  about  persons  determined  to  be  individuals  with  mental  illness  or 
an  intellectual  disability  under  this  chapter,  see  §  9-1-49. 

Report  of  and  certificate  of  physician's  or  psychologist's  initial  examination  in 
involuntary  commitment  proceedings,  see  §  41-21-69. 

Patients'  rights  while  confined  in  treatment  facility,  and  written  notification  thereof, 
see  §  41-21-102. 

Proceedings  pertaining  to  persons  in  need  of  mental  treatment,  see  Miss.  R.  Civ  P.  81. 


JUDICIAL  DECISIONS 


1.  In  general. 

2.  Applicability. 

1.  In  general. 

This  section  immunizes  good  faith  ac- 
tions taken  during  the  actual  commitment 
process  and  speaks  to  wrongful  commit- 
ment, unlawful  detention,  battery  (based 
on  non-consensual  treatment),  and  the 
like;  however,  it  does  not  immunize  negli- 
gent custodial  care.  Carrington  v.  Method- 
ist Med.  Ctr,  Inc.,  740  So.  2d  827  (Miss. 
1999). 

Upon  finding  that  children  are  in  need 
of  supervision,  the  Youth  Court  is  vested 
by  law  with  broad  dispositional  discretion, 
to  be  exercised  in  the  best  interest  of  the 


children,  and  the  placement  of  children  in 
a  church  operated  children's  home  was 
within  the  court's  authority.  In  re  M.R.L., 
488  So.  2d  788  (Miss.  1986). 

2.  Applicability. 

Physician  was  entitled  to  the  immunity 
provided  under  Miss.  Code  Ann.  §  41-21- 
105(1)  with  respect  to  a  patient's  claims  of 
negligence  per  se  and  medical  negligence. 
The  patient  accused  the  physician  of  two 
negligence-based  claims  arising  from  his 
evaluation  of  her  regarding  her  need  for 
involuntary  commitment  for  mental  treat- 
ment; negligence  was  at  the  core  of  what 
the  statute  immunized.  Tebo  v.  Tebo,  550 
F.3d  492  (5th  Cir  2008). 


RESEARCH  REFERENCES 


ALR.  Civil  liability  for  physical  mea- 
sures undertaken  in  connection  with 
treatment  of  mentally  disordered  patient. 
8  A.L.R.4th  464. 

Reviewability  before  trial  of  order  deny- 
ing qualified  immunity  to  defendant  sued 
in  state  court  under  42  USCS  §  1983.  49 
A.L.R.5th  717. 

Right  to  relief  under  Federal  Civil 
Rights  Act  of  1871  (42  USCS  §  1983)  for 


alleged  wrongful  commitment  to  or  con- 
finement in  mental  hospital.  16  A.L.R. 
Fed.  440. 

Am  Jur.  28  Am.  Jur.  Proof  of  Facts  547, 
Confinement  to  Mental  Institution,  Proof 
No.  18  (proof  of  malice  in  attempt  to  have 
person  committed). 


§  41-21-107.    Criminal  offenses. 

Any  person  who  conspires  unlawfully  to  cause,  or  unlawfully  causes,  any 
person  to  be  adjudicated  in  need  of  treatment  or  as  incompetent  or  to  be 
detained  at,  or  admitted  to,  or  hospitalized  in  a  treatment  facility,  or  any 
person  who  receives  or  detains  any  person  in  need  of  treatment,  contrary  to 
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Sections  41-21-61  through  41-21-107,  or  any  person  who  maltreats  any  person 
in  need  of  treatment,  or  any  person  who  knowingly  aids,  abets  or  assists  and 
encourages  any  person  in  need  of  treatment,  to  be  absent  without  permission 
from  any  treatment  facility  or  custodian  in  which  or  by  whom  such  person  is 
lawfully  detained,  or  any  person  who  violates  any  provision  contained  in 
Sections  41-21-61  through  41-21-107  shall  be  guilty  of  a  misdemeanor  and 
upon  conviction  be  fined  not  less  than  Five  Hundred  Dollars  ($500.00)  nor 
more  than  One  Thousand  Dollars  ($1,000.00),  or  imprisoned  in  the  county  jail 
not  exceeding  one  (1)  year,  or  both. 

SOURCES:  Laws,  1975,  ch.  492,  §  9(3);  Laws,  1984,  ch.  477,  §  24,  eff  from  and 
after  July  1,  1984. 

Cross  References  —  Clerk  of  court  to  provide  to  Department  of  Public  Safety 
certain  information  about  persons  determined  to  be  individuals  with  mental  illness  or 
an  intellectual  disability  under  this  chapter,  see  §  9-1-49. 

For  a  similar  provision  appljdng  to  South  Mississippi  Retardation  Center,  see 
§  41-19-155. 

Report  of  and  certificate  of  physician's  or  psychologist's  initial  examination  in 
involuntary  commitment  proceedings,  see  §  41-21-69. 

Patients'  rights  while  confined  in  treatment  facility,  and  written  notification  thereof, 
see  §  41-21-102. 

Criminal  offense  of  sending  sane  person  to  insane  asylum,  see  §  97-3-13. 
Crime  of  false  confinement  of  sane  person  in  insane  asylum,  see  §  97-3-13. 
Imposition  of  standard  state  assessment  in  addition  to  all  court  imposed  fines  or 
other  penalties  for  any  misdemeanor  violation,  see  §  99-19-73. 
Proceedings  pertaining  to  persons  in  need  of  mental  treatment,  see  Miss.  R.  Civ.  P.  81. 

RESEARCH  REFERENCES 


ALR.  Liability  for  malicious  prosecu- 
tion predicated  upon  institution  of,  or  con- 
duct in  connection  with,  insanity  proceed- 
ings. 30  A.L.R.3d  455. 

Liability  for  false  imprisonment  predi- 
cated upon  institution  of,  or  conduct  in 
connection  with,  insanity  proceedings.  30 
A.L.R.3d  523. 

Right  to  relief  under  Federal  Civil 
Rights  Act  of  1871  (42  USCS  §  1983)  for 


alleged  wrongful  commitment  to  or  con- 
finement in  mental  hospital.  16  A.L.R. 
Fed.  440. 

Am  Jur.  25  Am.  Jur.  Proof  of  Facts  3d 
117,  Proof  of  Psychotherapist's  Negligence 
in  Diagnosing  and  Treating  a  Patient's 
Mental  Condition. 


§  41-21-109.  Rehabilitation  facilities  for  adolescents  with 
mental  illness  or  with  an  intellectual  disability;  establish- 
ment. 

(1)  The  purpose  of  this  section  is  to  provide  modern  and  efficient  rehabili- 
tation facilities  for  adolescents  with  mental  illness  or  with  an  intellectual 
disability  who  have  been  committed  for  treatment  by  a  court  of  competent 
jurisdiction  under  Section  41-21-61  et  seq. 

(2)  The  Department  of  Finance  and  Administration,  acting  through  the 
Bureau  of  Building,  Grounds  and  Real  Property  Management,  using  funds 


343 


§  41-21-109 


Public  Health 


from  bonds,  monies  appropriated  by  the  Legislature  for  those  purposes,  federal 
matching  or  other  federal  funds,  federal  grants  or  other  available  funds  from 
whatever  source,  shall  provide  for  by  construction,  lease,  lease-purchase  or 
otherwise  and  equip  the  following  juvenile  rehabilitation  facilities  under  the 
jurisdiction  and  responsibility  of  the  Mississippi  Department  of  Mental 
Health:  Construction  and  equipping  of  two  (2)  separate  facilities  each  of  which 
could  serve  up  to  fifty  (50)  adolescents,  and  each  of  which  will  be  located  at 
sites  approved  by  the  Department  of  Mental  Health  that  would  be  specifically 
designed  to  serve  adolescents  who  meet  commitment  criteria  as  defined  by 
Section  41-21-61.  One  (1)  fifty-bed  facility  shall  house  adolescent  offenders 
with  mental  illness,  and  the  other  facility  shall  house  adolescent  offenders 
with  an  intellectual  disability.  Priority  admission  to  these  facilities  shall  be 
those  adolescents  who  have  some  involvement  in  the  judicial  system.  These 
facilities  shall  be  self-contained  and  offer  a  secure  but  therapeutic  environ- 
ment allowing  persons  to  be  habilitated  apart  from  persons  who  are  more 
vulnerable  and  who  have  disabilities  that  are  more  disabling.  The  number  of 
persons  admitted  to  these  facilities  shall  not  exceed  the  number  of  beds 
authorized  under  this  section  or  the  number  of  beds  licensed  or  authorized  by 
the  licensure  and  certification  agency,  whichever  is  less. 

Those  facilities  shall  be  on  property  owned  by  the  Department  of  Mental 
Health,  or  its  successor,  at  one  or  more  sites  selected  by  the  Department  of 
Mental  Health  on  land  that  is  either  donated  to  the  state  or  purchased  by  the 
state  specifically  for  the  location  of  those  facilities. 

(3)  The  facility  located  in  Harrison  County  shall  be  known  as  the 
Specialized  Treatment  Facility  for  the  Emotionally  Disturbed,  and  the  facility 
located  in  Brookhaven  shall  be  known  as  the  Mississippi  Adolescent  Center. 

SOURCES:  Laws,  1995,  ch.  528,  §  1;  Laws,  2009,  ch.  563,  §  12;  Laws,  2010,  ch. 
476,  §  67,  eff  from  and  after  passage  (approved  Apr.  1,  2010.) 

Cross  References  —  Clerk  of  court  to  provide  to  Department  of  Public  Safety 
certain  information  about  persons  determined  to  be  individuals  with  mental  illness  or 
an  intellectual  disability  under  this  chapter,  see  §  9-1-49. 

CRISIS  INTERVENTION  TEAMS 


Sec. 

41-21-131.  Definitions. 

41-21-133.       Establishment  of  Crisis  Intervention  Teams. 

41-21-135.  Oversight  of  Crisis  Intervention  Teams  by  community  mental  health 
centers;  collaborative  agreements  among  community  health  center,  law 
enforcement  agency  and  hospital  that  will  serve  as  single  point  of  entry. 

41-21-137.  Internal  operation  of  single  point  of  entry;  appointment  of  medical 
director  to  oversee  operation  of  hospital-based  service. 

41-21-139.  Determination  of  need  to  take  person  into  custody  to  transport  to  single 
point  of  entry;  immunity  for  persons  acting  in  good  faith  in  connection 
with  detention  of  certain  persons. 

41-21-141.  Implementation  of  comprehensive  psychiatric  emergency  service;  licen- 
sure for  number  of  extended  observation  beds  required;  final  disposition 
required  within  72  hours. 
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41-21-143.  Active  encouragement  of  hospitals  and  law  enforcement  agencies  to 
develop  Crisis  Intervention  Teams  and  comprehensive  psychiatric  emer- 
gency services. 

§  41-21-131.  Definitions. 

As  used  in  Sections  41-21-131  through  41-21-143,  the  following  terms 
shall  have  the  meanings  as  defined  in  this  section: 

(a)  "Crisis  Intervention  Team"  means  a  community  partnership  among 
a  law  enforcement  agency,  a  community  mental  health  center,  a  hospital, 
other  mental  health  providers,  consumers  and  family  members  of  consum- 
ers. 

(b)  "Participating  partner"  means  a  law  enforcement  agency,  a  commu- 
nity mental  health  center  or  a  hospital  that  has  each  entered  into  collabora- 
tive agreements  needed  to  implement  a  Crisis  Intervention  Team. 

(c)  "Catchment  area"  means  a  geographical  area  in  which  a  Crisis 
Intervention  Team  operates  and  is  defined  by  the  jurisdictional  boundaries 
of  the  law  enforcement  agency  that  is  the  participating  partner. 

(d)  "Crisis  Intervention  Team  officer"  or  "CIT  officer"  means  a  law 
enforcement  officer  who  is  authorized  to  make  arrests  under  Section  99-3-1 
and  who  is  trained  and  certified  in  crisis  intervention  and  who  is  working  for 
a  law  enforcement  agency  that  is  a  participating  partner  in  a  Crisis 
Intervention  Team. 

(e)  "Substantial  likelihood  of  bodily  harm"  means  that: 

(i)  The  person  has  threatened  or  attempted  suicide  or  to  inflict 
serious  bodily  harm  to  himself;  or 

(ii)  The  person  has  threatened  or  attempted  homicide  or  other  violent 
behavior;  or 

(iii)  The  person  has  placed  others  in  reasonable  fear  of  violent 
behavior  and  serious  physical  harm  to  them;  or 

(iv)  The  person  is  unable  to  avoid  severe  impairment  or  injury  from 
specific  risks;  and 

(v)  There  is  substantial  likelihood  that  serious  harm  will  occur  unless 
the  person  is  placed  under  emergency  treatment. 

(f)  "Single  point  of  entry"  means  a  specific  hospital  that  is  the  partici- 
pating partner  in  a  Crisis  Intervention  Team  and  that  has  agreed  to  provide 
psychiatric  emergency  services  and  triage  and  referral  services. 

(g)  "Psychiatric  emergency  services"  means  services  designed  to  reduce 
the  acute  psychiatric  symptoms  of  a  person  who  is  mentally  ill  or  a  person 
who  has  an  impairment  caused  by  drugs  or  alcohol  and,  when  possible,  to 
stabilize  that  person  so  that  continuing  treatment  can  be  provided  in  the 
local  community. 

(h)  "Triage  and  referral  services"  means  services  designed  to  provide 
evaluation  of  a  person  with  mental  illness  or  a  person  who  has  an  impair- 
ment caused  by  drugs  or  alcohol  in  order  to  direct  that  person  to  a  mental 
health  facility  or  other  mental  health  provider  that  can  provide  appropriate 
treatment. 
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(i)  "Comprehensive  psychiatric  emergency  service"  means  a  speciahzed 
psychiatric  service  operated  by  the  single  point  of  entry  and  located  in  or 
near  the  hospital  emergency  department  that  can  provide  psychiatric 
emergency  services  for  a  period  of  time  greater  than  can  be  provided  in  the 
hospital  emergency  department. 

(j)  "Extended  observation  bed"  means  a  hospital  bed  that  is  used  by  a 
comprehensive  psychiatric  emergency  service  and  is  licensed  by  the  State 
Department  of  Health  for  that  purpose. 

(k)  "Psychiatric  nurse  practitioner"  means  a  registered  nurse  who  has 
completed  the  educational  requirements  specified  by  the  State  Board  of 
Nursing,  has  successfully  passed  either  the  adult  or  family  psychiatric  nurse 
practitioner  examination  and  is  licensed  by  the  State  Board  of  Nursing  to 
work  under  the  supervision  of  a  physician  at  a  single  point  of  entry  following 
protocols  approved  by  the  State  Board  of  Nursing. 

(/)  "Psychiatric  physician  assistant"  means  a  physician  assistant  who 
has  completed  the  educational  requirements  and  passed  the  certification 
examination  as  specified  in  Section  73-26-3,  is  licensed  by  the  State  Board  of 
Medical  Licensure,  has  had  at  least  one  (1)  year  of  practice  as  a  physician 
assistant  employed  by  a  community  mental  health  center,  and  is  working 
under  the  supervision  of  a  physician  at  a  single  point  of  entry. 

SOURCES:  Laws,  2010,  ch.  548,  §  4,  eff  from  and  after  July  1,  2010. 

§  41-21-133.    Establishment  of  Crisis  Intervention  Teams. 

(1)  Any  law  enforcement  agency  or  community  mental  health  center,  as  a 
participating  partner,  is  authorized  to  establish  Crisis  Intervention  Teams  to 
provide  for  psychiatric  emergency  services  and  triage  and  referral  services  for 
persons  who  are  with  substantial  likelihood  of  bodily  harm  as  a  more  humane 
alternative  to  confinement  in  a  jail. 

(2)  A  Crisis  Intervention  Team  shall  have  one  or  more  designated  hospi- 
tals within  the  specified  catchment  area  that  has  agreed  to  serve  as  a  single 
point  of  entry  and  to  provide  psychiatric  emergency  services,  triage  and 
referral  services  and  other  appropriate  medical  services  for  persons  in  custody 
of  a  CIT  officer  or  referred  by  the  community  mental  health  center  within  the 
specified  catchment  area. 

(3)  Any  hospital,  as  a  participating  partner  and  serving  as  a  single  point 
of  entry,  is  authorized  to  establish  a  comprehensive  psychiatric  emergency 
service  to  provide  psychiatric  emergency  services  to  a  person  with  mental 
illness  or  an  impairment  caused  by  drugs  or  alcohol  for  a  period  of  time  greater 
than  allowed  in  a  hospital  emergency  department  when,  in  the  opinion  of  the 
treating  physician,  psychiatric  nurse  practitioner  or  psychiatric  physician 
assistant,  that  person  likely  can  be  stabilized  within  seventy-two  (72)  hours  so 
that  continuing  treatment  can  be  provided  in  the  local  community  rather  than 
a  crisis  intervention  center  or  state  psychiatric  hospital. 

(4)  Two  (2)  or  more  governmental  entities  may  jointly  provide  Crisis 
Intervention  Teams  and  comprehensive  psychiatric  emergency  services  autho- 


346 


Individuals  with  Mental  Illness,  Etc.  §  41-21-135 

rized  under  Sections  41-21-131  through  41-21-143.  For  the  purpose  of  address- 
ing unique  rural  service  dehvery  needs  and  conditions,  the  State  Department 
of  Mental  Health  may  authorize  two  (2)  or  more  community  mental  health 
centers  to  collaborate  in  the  development  of  Crisis  Intervention  Teams  and 
comprehensive  psychiatric  emergency  services  and  will  facilitate  the  develop- 
ment of  those  programs. 

SOURCES:  Laws,  2010,  ch.  548,  §  5,  eff  from  and  after  July  1,  2010. 

Joint  Legislative  Committee  Note  —  Pursuant  to  Section  1-1-109,  the  Joint 
Legislative  Committee  on  Compilation,  Revision  and  Publication  of  Legislation  cor- 
rected an  error  in  the  code  section  number  assigned  to  this  section  by  Section  5  of 
Chapter  548,  Laws  of  2010,  by  changing  "41-61-133"  to  "41-21-133."  In  addition,  an 
error  in  a  statutory  reference  in  the  first  sentence  of  (4)  was  corrected  by  substituting 
"Sections  41-21-131  through  41-21-143"  for  "Sections  41-61-131  through  41-61-143." 
The  Joint  Committee  ratified  these  corrections  at  its  July  22,  2010,  meeting. 

§  41-21-135.  Oversight  of  Crisis  Intervention  Teams  by  com- 
munity mental  health  centers;  collaborative  agreements 
among  community  health  center,  law  enforcement  agency 
and  hospital  that  will  serve  as  single  point  of  entry. 

(1)  Community  mental  health  centers  shall  have  oversight  of  Crisis 
Intervention  Teams  operating  v^ithin  their  service  areas.  Proposals  for  Crisis 
Intervention  Teams  shall  include  the  necessary  collaborative  agreements 
among  the  community  mental  health  center,  a  law  enforcement  agency  and  a 
hospital  that  will  serve  as  the  single  point  of  entry  for  the  Crisis  Intervention 
Team  catchment  area. 

(2)  The  collaborative  agreements  shall  specify  that  the  hospital  acting  as 
the  single  point  of  entry  shall  accept  all  persons  who  are  in  custody  of  a  CIT 
officer  operating  within  the  catchment  area,  when  custody  has  been  taken 
because  of  substantial  likelihood  of  bodily  harm,  and  shall  accept  all  persons 
with  mental  illness  and  persons  with  impairment  caused  by  drugs  or  alcohol 
who  are  referred  by  the  community  mental  health  center  serving  the  catch- 
ment area,  when  a  qualified  staff  member  of  the  community  mental  health 
center  has  evaluated  the  person  and  determined  that  the  person  needs  acute 
psychiatric  emergency  services  that  are  beyond  the  capability  of  the  commu- 
nity mental  health  center. 

(3)  The  director  of  the  community  mental  health  center  shall  determine  if 
all  collaborative  agreements  address  the  needs  of  the  proposed  Crisis  Inter- 
vention Team,  including  generally  accepted  standards  of  law  enforcement 
training,  before  authorizing  operation  of  the  plan.  Those  generally  accepted 
standards  for  law  enforcement  training  shall  be  verified  by  the  State  Depart- 
ment of  Mental  Health. 

(4)  If  the  director  of  the  community  mental  health  center  has  reason  to 
believe  that  an  authorized  Crisis  Intervention  Team  is  not  operating  in 
accordance  with  the  collaborative  agreements  and  within  general  acceptable 
guidelines  and  standards,  the  director  has  the  authority  to  review  the 
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operation  of  the  Crisis  Intervention*  Team  and,  if  necessary,  suspend  operation 
until  corrective  measures  are  taken. 

(5)  The  director  of  the  community  mental  health  center  shall  establish  a 
process  by  which  complaints  from  the  public  regarding  the  operation  of  a  Crisis 
Intervention  Team  may  be  evaluated  and  addressed  and  provide  for  the 
inclusion  of  consumer  representatives  in  that  process. 

SOURCES:  Laws,  2010,  ch.  548,  §  6,  eff  from  and  after  July  1,  2010. 

Joint  Legislative  Committee  Note  —  Pursuant  to  Section  1-1-109,  the  Joint 
Legislative  Committee  on  Compilation,  Revision  and  Publication  of  Legislation  cor- 
rected an  error  in  the  code  section  number  assigned  to  this  section  by  Section  6  of 
Chapter  548,  Laws  of  2010,  by  changing  "41-61-135"  to  "41-21-135."  The  Joint 
Committee  ratified  the  correction  at  its  July  22,  2010,  meeting. 

§  41-21-137.  Internal  operation  of  single  point  of  entry;  ap- 
pointment of  medical  director  to  oversee  operation  of  hos- 
pital-based service. 

(1)  The  internal  operation  of  a  single  point  of  entry  shall  be  governed  by 
the  administration  of  the  hospital  and  regulated  by  the  State  Department  of 
Health,  the  Joint  Commission  on  Accreditation  of  Healthcare  Organizations 
and  other  state  and  federal  agencies  that  have  regulatory  authority  over 
hospitals.  All  collaborative  agreements  must  be  in  compliance  with  these 
governing  authorities. 

(2)  A  hospital  operating  as  a  single  point  of  entry  for  a  Crisis  Intervention 
Team  shall  appoint  a  medical  director  to  oversee  the  operation  of  the  hospital- 
based  service.  The  medical  director  will  assure  that  the  services  provided  are 
within  the  guidelines  established  by  the  collaborative  agreements. 

(3)  Notwithstanding  any  other  provision  of  law,  nothing  in  Sections 
41-21-131  through  41-21-143  shall  be  interpreted  to  create  an  entitlement  for 
any  individual  to  receive  psychiatric  emergency  services  at  a  single  point  of 
entry. 

SOURCES:  Laws,  2010,  ch.  548,  §  7,  eff  from  and  after  July  1,  2010. 

Joint  Legislative  Committee  Note  —  Pursuant  to  Section  1-1-109,  the  Joint 
Legislative  Committee  on  Compilation,  Revision  and  Publication  of  Legislation  cor- 
rected an  error  in  the  code  section  number  assigned  to  this  section  by  Section  7  of 
Chapter  548,  Laws  of  2010,  by  changing  "41-61-137"  to  "41-21-137."  In  addition,  an 
error  in  a  statutory  reference  in  (3)  was  corrected  by  substituting  "Sections  41-21-131 
through  41-21-143"  for  "Sections  41-61-131  through  41-61-143."  The  Joint  Committee 
ratified  these  corrections  at  its  July  22,  2010,  meeting. 
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§  41-21-139.  Determination  of  need  to  take  person  into  cus- 
tody to  transport  to  single  point  of  entry;  immunity  for 
persons  acting  in  good  faith  in  connection  with  detention  of 
certain  persons. 

(1)  If  a  CIT  officer  determines  that  a  person  is  with  substantial  HkeHhood 
of  bodily  harm,  that  officer  may  take  the  person  into  custody  for  the  purpose  of 
transporting  the  person  to  the  designated  single  point  of  entry  serving  the 
catchment  area  in  which  the  officer  works.  The  CIT  officer  shall  certify  in 
writing  the  reasons  for  taking  the  person  into  custody. 

(2)  A  CIT  officer  shall  have  no  further  legal  responsibility  or  other 
obligations  once  a  person  taken  into  custody  has  been  transported  and  received 
at  the  single  point  of  entry. 

(3)  A  CIT  officer  acting  in  good  faith  in  connection  with  the  detention  of  a 
person  believed  to  be  with  substantial  likelihood  of  bodily  harm  shall  incur  no 
liability,  civil  or  criminal,  for  those  acts. 

(4)  Only  CIT  officers  authorized  to  operate  within  a  catchment  area  may 
bring  persons  in  custody  to  the  single  point  of  entry  for  that  catchment  area. 
Law  enforcement  officers  working  outside  the  designated  catchment  area  are 
not  authorized  to  transport  any  person  into  the  catchment  area  for  the  purpose 
of  bringing  that  person  to  the  single  point  of  entry. 

(5)  Any  person  transported  by  a  CIT  officer  to  the  single  point  of  entry  or 
any  person  referred  by  the  community  mental  health  center  following  guide- 
lines of  the  collaborative  agreements  shall  be  examined  by  a  physician, 
psychiatric  nurse  practitioner  or  psychiatric  physician  assistant.  If  the  person 
does  not  consent  to  voluntary  evaluation  and  treatment,  and  the  examiner 
determines  that  the  person  is  a  mentally  ill  person,  as  defined  in  Section 
41-21-61(e),  the  examiner  shall  then  determine  if  that  person  can  be  held 
under  the  provisions  of  Section  41-21-67(5).  All  other  provisions  of  Section 
41-21-67(5)  shall  apply  and  be  extended  to  include  licensed  psychiatric  nurse 
practitioners  and  psychiatric  physician  assistants  employed  by  the  single  point 
of  entry,  including  protection  from  liability,  as  provided  in  this  section,  when 
acting  in  good  faith.  If  the  examiner  determines  that  the  person  is  with 
substantial  likelihood  of  bodily  harm  because  of  impairment  caused  by  drugs 
or  alcohol  and  determines  that  there  is  no  reasonable,  less-restrictive  alterna- 
tive, the  person  may  be  held  at  the  single  point  of  entry  until  the  impairment 
has  resolved  and  the  person  is  no  longer  with  substantial  likelihood  of  bodily 
harm.  Persons  acting  in  good  faith  in  connection  with  the  detention  of  a  person 
with  impairment  caused  by  drugs  or  alcohol  shall  incur  no  liability,  civil  or 
criminal,  for  those  acts. 

SOURCES:  Laws,  2010,  ch.  548,  §  8,  eff  from  and  after  July  1,  2010. 

Joint  Legislative  Committee  Note  —  Pursuant  to  Section  1-1-109,  the  Joint 
Legislative  Committee  on  Compilation,  Revision  and  Publication  of  Legislation  cor- 
rected an  error  in  the  code  section  number  assigned  to  this  section  by  Section  8  of 


349 


§  41-21-141 


Public  Health 


Chapter  548,  Laws  of  2010,  by  changing  "41-61-139"  to  "41-21-139."  The  Joint 
Committee  ratified  the  correction  at  its  July  22,  2010,  meeting. 

§  41-21-141.  Implementation  of  comprehensive  psychiatric 
emergency  service;  licensure  for  number  of  extended  obser- 
vation beds  required;  final  disposition  required  within  72 
hours. 

(1)  To  implement  a  comprehensive  psychiatric  emergency  service,  a  single 
point  of  entry  must  request  licensure  from  the  State  Department  of  Health  for 
the  number  of  extended  observation  beds  that  are  required  to  adequately  serve 
the  designated  catchment  area.  A  license  for  the  requested  beds  must  be 
obtained  before  beginning  operation. 

(2)  If  the  State  Department  of  Health  determines  that  a  comprehensive 
psychiatric  emergency  service  can  provide  for  the  privacy  and  safety  of  all 
patients  receiving  services  in  the  hospital,  the  department  may  approve  the 
location  of  one  or  more  of  the  extended  observation  beds  within  another  area 
of  the  hospital  rather  than  in  proximity  to  the  emergency  department. 

(3)  Each  comprehensive  psychiatric  emergency  service  shall  provide  or 
contract  to  provide  qualified  physicians,  psychiatric  nurse  practitioners,  psy- 
chiatric physician  assistants  and  ancillary  personnel  necessary  to  provide 
services  twenty-four  (24)  hours  per  day,  seven  (7)  days  per  week. 

(4)  A  comprehensive  psychiatric  emergency  service  shall  have  at  least  one 
(1)  physician,  psychiatric  nurse  practitioner  or  psychiatric  physician  assistant, 
who  is  a  member  of  the  staff  of  the  hospital,  on  duty  and  available  at  all  times. 
However,  the  medical  director  of  the  service  may  waive  this  requirement  if 
provisions  are  made  for  a  physician  in  the  emergency  department  to  assume 
responsibility  and  provide  initial  evaluation  and  treatment  of  a  person  in 
custody  of  a  CIT  officer  or  referred  by  the  community  mental  health  center  and 
provisions  are  made  for  the  physician,  psychiatric  nurse  practitioner  or 
psychiatric  physician  assistant  on  call  for  the  comprehensive  psychiatric 
emergency  service  to  evaluate  the  person  onsite  within  thirty  (30)  minutes  of 
notification  that  the  person  has  arrived. 

(5)  Any  person  admitted  to  a  comprehensive  psychiatric  emergency  ser- 
vice must  have  a  final  disposition  within  a  maximum  of  seventy-two  (72)  hours. 
If  a  person  cannot  be  stabilized  within  seventy-two  (72)  hours,  that  person 
shall  be  transferred  from  an  extended  observation  bed  to  a  more  appropriate 
inpatient  unit. 

SOURCES:  Laws,  2010,  ch.  548,  §  9,  eff  from  and  after  July  1,  2010. 

Joint  Legislative  Committee  Note  —  Pursuant  to  Section  1-1-109,  the  Joint 
Legislative  Committee  on  Compilation,  Revision  and  Publication  of  Legislation  cor- 
rected an  error  in  the  code  section  number  assigned  to  this  section  by  Section  9  of 
Chapter  548,  Laws  of  2010,  by  changing  "41-61-141"  to  "41-21-141."  The  Joint 
Committee  ratified  the  correction  at  its  July  22,  2010,  meeting. 
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§  41-21-143.  Active  encouragement  of  hospitals  and  law  en- 
forcement agencies  to  develop  Crisis  Intervention  Teams 
and  comprehensive  psychiatric  emergency  services. 

(1)  Community  mental  health  center  directors  shall  actively  encourage 
hospitals  to  develop  comprehensive  psychiatric  emergency  services.  If  a 
collaborative  agreement  can  be  negotiated  with  a  hospital  that  can  provide  a 
comprehensive  psychiatric  emergency  service,  that  hospital  shall  be  given 
priority  when  designating  the  single  point  of  entry 

(2)  The  State  Department  of  Mental  Health  shall  encourage  community 
mental  health  center  directors  to  actively  work  with  hospitals  and  law 
enforcement  agencies  to  develop  Crisis  Intervention  Teams  and  comprehensive 
psychiatric  emergency  services  and  shall  facilitate  the  development  of  those 
programs. 

(3)  State  colleges  and  universities  that  provide  classes  in  criminal  justice 
are  encouraged  to  collaborate  with  law  enforcement  agencies  to  develop 
training  guidelines  and  standards  for  CIT  officers  and  to  provide  educational 
classes  and  continuing  education  programs  by  which  CIT  officers  can  earn 
continuing  education  credits. 

SOURCES:  Laws,  2010,  ch.  548,  §  10,  eff  from  and  after  July  1,  2010. 

Joint  Legislative  Committee  Note  —  Pursuant  to  Section  1-1-109,  the  Joint 
Legislative  Committee  on  Compilation,  Revision  and  Publication  of  Legislation  cor- 
rected an  error  in  the  code  section  number  assigned  to  this  section  by  Section  10  of 
Chapter  548,  Laws  of  2010,  by  changing  "41-61-143"  to  "41-21-143."  The  Joint 
Committee  ratified  the  correction  at  its  July  22,  2010,  meeting. 

CRISIS  INTERVENTION  MENTAL  HEALTH  FUND 

Sec. 

41-21-151.       Crisis  Intervention  Mental  Health  Fund  created;  purpose;  distribution 
of  monies  from  fund;  fund  to  be  a  continuing  fund;  components  of  fund. 

§  41-21-151.  Crisis  Intervention  Mental  Health  Fund  created; 
purpose;  distribution  of  monies  from  fund;  fund  to  be  a 
continuing  fund;  components  of  fund. 

There  is  created  in  the  State  Treasury  a  special  interest-bearing  fund  to  be 
known  as  the  Crisis  Intervention  Mental  Health  Fund.  The  purpose  of  the  fund 
shall  be  to  provide  funding  for  the  seven  (7)  mental  health  crisis  centers  in  the 
state  and  the  Special  Treatment  Facility  located  in  Harrison  County.  Monies 
from  the  fund  derived  from  assessments  under  Section  99-19-73  shall  be 
administered  and  distributed  by  the  State  Treasurer  upon  warrants  issued  by 
the  Department  of  Mental  Health.  The  fund  shall  be  a  continuing  fund,  not 
subject  to  fiscal-year  limitations,  and  shall  consist  of:  (a)  monies  appropriated 
by  the  Legislature  for  the  purposes  of  funding  mental  health  crisis  centers  and 
the  Special  Treatment  Facility;  (b)  the  interest  accruing  to  the  fund;  (c)  monies 
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received  under  the  provisions  of  Section  99-19-73;  (d)  monies  received  from  the 
federal  government;  and  (e)  monies  received  from  such  other  sources  as  may  be 
provided  by  law. 

SOURCES:  Laws,  2004,  ch.  543,  §  2,  eff  from  and  after  July  1,  2004. 

SCREENING,  TESTING,  AND  INVESTIGATION  BY  STATE  BOARD  OF 

HEALTH 

Sec. 

41-21-201.       Newborn  screening  program. 

41-21-203.       Testing  of  newborn  children  for  certain  conditions. 
41-21-205.       Creation  of  Birth  Defects  Registry 

§  41-21-201.    Newborn  screening  program. 

(1)  The  State  Department  of  Health  shall  establish,  maintain  and  carry 
out  a  comprehensive  newborn  screening  program  designed  to  detect  hypothy- 
roidism, phenylketonuria  (PKU),  hemoglobinopathy,  congenital  adrenal  hyper- 
plasia (CAH),  galactosemia,  and  such  other  conditions  as  specified  by  the  State 
Board  of  Health  and  as  recommended  by  the  American  Academy  of  Pediatrics. 
The  State  Board  of  Health  shall  adopt  any  rules  and  regulations  necessary  to 
accomplish  the  program. 

(2)  The  State  Board  of  Health  shall  determine  and  specify  the  conditions 
that  will  be  included  in  the  comprehensive  newborn  screening  program  in 
addition  to  those  conditions  named  in  subsection  (1)  of  this  section,  upon  the 
advice  and  recommendations  of  a  genetics  advisory  committee  and  in  accor- 
dance with  the  recommendations  of  the  American  Academy  of  Pediatrics.  The 
advisory  committee  shall  be  appointed  by  the  Executive  Director  of  the  State 
Department  of  Health,  and  shall  include  at  least  two  (2)  pediatricians  and  one 
(1)  consumer  representative  from  a  family  that  has  experience  with  a  newborn 
infant  with  an  abnormal  screening  test.  The  State  Department  of  Health  shall 
maintain  a  list  of  each  of  the  conditions  included  in  the  comprehensive 
newborn  screening  program,  which  shall  be  made  available  to  physicians  and 
other  health-care  providers  who  are  required  to  provide  for  newborn  screening 
testing  under  Section  41-21-203. 

(3)  The  State  Department  of  Health  shall  develop  information  materials 
about  newborn  screening  tests  that  are  available,  which  may  be  used  by 
physicians  and  other  health-care  providers  to  inform  pregnant  women  and 
parents. 

SOURCES:  Laws,  1979,  ch.  388,  §  1;  Laws,  1984,  ch.  416,  §  1;  reenacted.  Laws, 
1987,  ch.  382,  §  1;  Laws,  1988,  ch.  572,  §  1;  Laws,  2001,  ch.  340,  §  1;  Laws, 
2001,  ch.  575,  §  2;  Laws,  2002,  ch.  574,  §  2,  eff  from  and  after  Oct.  1,  2002. 

Joint  Legislative  Committee  Note  —  Section  1  of  ch.  340,  Laws  of  2001,  effective 
from  and  after  July  1,  2001  (approved  March  11,  2001),  amended  this  section.  Section 
2  of  ch.  575,  Laws  of  2001,  effective  from  and  after  July  1,  2001  (approved  April  7,  2001) 
also  amended  this  section.  As  set  out  above,  this  section  reflects  the  language  of  Section 
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2  of  ch.  575,  Laws  of  2001,  pursuant  to  Section  1-3-79  which  provides  that  whenever  the 
same  section  of  law  is  amended  by  different  bills  during  the  same  legislative  session, 
and  the  effective  dates  of  the  sections  are  the  same,  the  amendment  with  the  latest 
approval  date  shall  supersede  all  other  amendments  to  the  same  section  approved  on  an 
earlier  date. 

Editor's  Note  —  Laws  of  2002,  ch.  574,  §  1,  provides  as  follows: 
"SECTION  1.  This  act  shall  be  known  and  may  be  cited  as  the  'Ben  Haygood 
Comprehensive  Newborn  Screening  Program.'" 

§  41-21-203.  Testing  of  newborn  children  for  certain  condi- 
tions. 

(1)  All  nev^born  infants  shall  be  screened  by  the  physician  or  other 
health-care  provider  attending  the  infant,  using  tests  that  have  been  approved 
by  the  State  Board  of  Health,  to  detect  those  conditions  listed  in  Section 
41-21-201  and  the  other  conditions  specified  by  the  State  Board  of  Health  for 
the  comprehensive  nevs^born  screening  program.  However,  no  such  tests  shall 
be  given  to  any  child  v^hose  parents  object  thereto  on  the  grounds  that  the  test 
conflicts  with  his  religious  practices  or  tenets.  The  tests  provided  under  the 
comprehensive  newborn  screening  program  shall  be  evaluated  in  laboratories 
located  in  the  United  States.  The  State  Department  of  Health  shall  follow  up 
all  positive  tests  with  the  attending  physician  or  other  health-care  provider 
who  notified  the  department  thereof,  and  with  the  parents  of  the  newborn 
child.  The  services  and  facilities  of  the  State  Department  of  Health  and  those 
of  other  state  boards,  departments  and  agencies  cooperating  with  the  State 
Department  of  Health  in  carrying  out  the  comprehensive  newborn  screening 
program  shall  be  made  available  to  all  newborn  infants  with  abnormal 
screening  tests. 

(2)  The  State  Department  of  Health  shall  provide  ongoing  epidemiologic 
surveillance  of  the  comprehensive  newborn  screening  program  to  determine 
the  efficacy  and  cost  effectiveness  of  screening  newborn  infants. 

SOURCES:  Laws,  1979,  ch.  388,  §  2;  Laws,  1984,  ch.  416,  §  2;  reenacted.  Laws, 
1987,  ch.  382,  §  2;  Laws,  1988,  ch.  572,  §  2;  Laws,  2001,  ch.  575,  §  1;  Laws, 
2002,  ch.  574,  §  3;  Laws,  2006,  ch.  516,  §  19;  Laws,  2008,  ch.  355,  §  2,  eff  from 
and  after  passage  (approved  Mar.  26,  2008.) 

Editor's  Note  —  Laws  of  2002,  ch.  574,  §  1,  provides  as  follows: 
"SECTION  1.  This  act  shall  be  known  and  may  be  cited  as  the  'Ben  Haygood 
Comprehensive  Newborn  Screening  Program,'" 

§  41-21-205.    Creation  of  Birth  Defects  Registry. 

(1)  The  State  Board  of  Health  shall  establish  in  the  State  Department  of 
Health  a  program  to: 

(a)  Identify  and  investigate  birth  defects;  and 

(b)  Maintain  a  central  registry  of  cases  of  birth  defects. 

(2)  The  department  shall  design  the  registry  program  so  that  it  will: 

(a)  Provide  information  to  identify  risk  factors  and  causes  of  birth 
defects; 
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(b)  Provide  information  on  other  possible  causes  of  birth  defects; 

(c)  Provide  for  the  development  of  strategies  to  prevent  birth  defects; 

(d)  Provide  for  interview  studies  about  the  causes  of  birth  defects;  and 

(e)  Provide  for  the  collection  of  birth  defect  information. 

(3)  The  board  shall  adopt  rules,  regulations  and  procedures  to  govern  the 
operation  of  the  registry  program  and  to  carry  out  the  intent  of  this  section. 

(4)  The  board  in  its  rules  and  regulations  shall  specify  the  types  of 
information  to  be  provided  to  the  birth  defects  registry  and  the  persons  and 
entities  who  are  required  to  provide  such  information  to  the  birth  defects 
registry. 

(5)  The  board  by  rule  shall  prescribe  the  manner  in  which  records  and 
other  information  are  made  available  to  the  department. 

(6)  The  department  may  obtain  records  and/or  test  results  of  individuals 
not  reported  or  observed  to  have  a  birth  defect  reported  to  the  department  at 
a  later  date. 

(7)  The  following  persons  who  act  in  compliance  with  this  section  are  not 
civilly  or  criminally  liable  for  furnishing  the  information  required  under  this 
section: 

(a)  A  hospital,  clinical  laboratory,  genetic  treatment  center  or  other 
health-care  facility; 

(b)  An  administrator,  officer  or  employee  of  a  hospital,  clinical  labora- 
tory, genetic  treatment  center  or  other  health-care  facility;  and 

(c)  A  physician  or  employee  of  a  physician. 

(8)  Information  collected  and  analyzed  by  the  department  under  this 
section  shall  be  placed  in  a  central  registry  to  facilitate  research  and  to 
maintain  security. 

(a)  Data  obtained  under  this  section  directly  from  the  medical  records  of 
a  patient  is  for  the  confidential  use  of  the  department  and  the  persons  or 
public  or  private  entities  that  the  department  determines  are  necessary  to 
carry  out  the  intent  of  this  section.  The  data  is  privileged  and  may  not  be 
divulged  or  made  public  in  a  manner  that  discloses  the  identity  of  an 
individual  whose  medical  records  have  been  used  for  obtaining  data  under 
this  section. 

(b)  Information  that  may  identify  an  individual  whose  medical  records 
have  been  used  for  obtaining  data  under  this  section  is  not  available  for 
public  inspection  under  the  Mississippi  Public  Records  Act  of  1983. 

(c)  Statistical  information  collected  under  this  section  is  public  infor- 
mation. 

(9)  The  department  may  use  the  registry  to: 

(a)  Investigate  the  causes  of  birth  defects  and  other  health  conditions  as 
authorized  by  statute; 

(b)  Design  and  evaluate  measures  to  prevent  the  occurrence  of  birth 
defects,  and  other  conditions;  and 

(c)  Conduct  other  investigations  and  activities  necessary  for  the  board 
and  the  department  to  fulfill  their  obligation  to  protect  the  public  health. 

(10)  Any  person  or  entity  who  misuses  the  information  provided  to  the 
registry  shall  be  subject  to  a  civil  penalty  of  Five  Hundred  Dollars  ($500.00)  for 
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each  such  failure  or  misuse.  Such  penalty  shall  be  assessed  and  levied  by  the 
board  after  a  hearing,  and  all  such  penalties  collected  shall  be  deposited  into 
the  State  General  Fund. 

(11)  The  State  Health  Officer  may  appoint  or  delegate  his  authority  for 
the  purposes  of  this  section  to  an  advisory  committee,  not  to  exceed  ten  (10) 
persons,  to  assist  in  the  design  and  implementation  of  this  central  registry 
with  representation  from  relevant  groups  including,  but  not  limited  to, 
hospitals,  physicians,  board-certified  clinical  geneticists,  personnel  of  the 
department,  personnel  of  other  appropriate  state  agencies,  disabled  persons 
(resulting  from  a  birth  defect)  and  parents  of  disabled  children  (resulting  from 
a  birth  defect).  If  a  central  registry  advisory  committee  is  created  by  the  State 
Health  Officer,  the  board  shall  consult  and  be  advised  by  the  committee  on  the 
promulgation  of  rules,  regulations  and  procedures  for  the  purposes  of  this 
section. 

SOURCES:  Laws,  1997,  ch.  463,  §  1,  eff  from  and  after  July  1,  1997. 

Cross  References  —  Mississippi  Public  Records  Act  of  1983,  see  §§  25-61-1  et  seq. 
State  Board  of  Health,  see  §§  41-3-1  et  seq. 
Hospital  records,  generally,  see  §§  41-9-67  et  seq. 

Prohibition  against  involuntary  commitment  of  persons  whose  primary  problems  are 
physical  disability  associated  with  infant  birth  defects,  see  §  41-21-73. 
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Sec. 

41-22-1.  Definitions. 

41-22-3.  Program  for  care  and  treatment  of  sufferers. 

41-22-5.  Authority  of  state  board  of  health. 


§  41-22-1.  Definitions. 

The  words  and  terms  as  used  in  this  chapter  have  the  following  meanings: 

(1)  "State  health  officer"  shall  mean  the  state  health  officer  of  the  state 
board  of  health,  or  his  designated  representative. 

(2)  "Board"  shall  mean  the  state  board  of  health. 

(3)  "Hemophilia"  shall  mean  a  bleeding  tendency  resulting  from  a 
genetically  determined  deficiency  factor  in  the  blood. 

SOURCES:  Laws,  1974,  ch.  340,  §  1,  eff  from  and  after  passage  (approved 
March  14,  1974). 


RESEARCH  REFERENCES 


ALR.  Physician's  or  surgeon's  malprac-  of  hemophiliac  or  diagnosis  of  hemophilia, 
tice  in  connection  with  care  and  treatment     1  A.L.R.Sd  1107. 


§  41-22-3.    Program  for  care  and  treatment  of  sufferers. 

The  State  Board  of  Health  is  authorized  to  establish  a  program  for  the  care 
and  treatment  of  persons  suffering  from  hemophilia.  The  program  shall  assist 
persons  who  require  continuing  treatment  with  blood  and  blood  derivatives  to 
avoid  crippling,  extensive  hospitalization  and  other  effects  associated  with  this 
bleeding  condition,  but  who  are  unable  to  pay  for  the  entire  cost  of  such 
services  on  a  continuing  basis  despite  the  existence  of  various  types  of  hospital 
and  medical  insurance. 

SOURCES:  Laws,  1974,  ch.  340,  §  2,  eff  from  and  after  passage  (approved 
March  12,  1974). 


RESEARCH  REFERENCES 


ALR.  Physician's  or  surgeon's  malprac- 
tice in  connection  with  care  and  treatment 
of  hemophiliac  or  diagnosis  of  hemophilia. 
1  A.L.R.Sd  1107. 


Malpractice:  Physician's  liability  for  in- 
jury or  death  resulting  from  side  effects  of 
drugs  intentionally  administered  to  or 
prescribed  for  patient.  47  A.L.R.Sth  433. 


§  41-22-5.    Authority  of  state  board  of  health. 

The  board  is  authorized  to: 

(1)  Develop  standards  for  determining  eligibility  for  care  and  treatment 
under  this  program; 
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(2)  Assist  in  the  development  and  expansion  of  programs  for  the  care 
and  treatment  of  persons  suffering  from  hemophiha,  including  self-admin- 
istration, prevention  and  home  care  and  other  medical  and  dental  proce- 
dures and  techniques  designed  to  provide  maximum  control  over  bleeding 
episodes  typical  of  this  condition; 

(3)  Extend  financial  assistance  in  order  to  provide  diagnosis  of  and 
treatment  for  persons  suffering  from  hemophilia  and  other  related  hemor- 
rhagic disorders  in  obtaining  blood,  blood  derivatives  and  concentrates  and 
any  other  such  necessary  medical,  surgical,  dental,  hospital,  outpatient 
clinic  service,  rehabilitation  or  may  participate  in  the  cost  of  blood  process- 
ing to  the  extent  that  such  support  will  facilitate  the  supplying  of  blood, 
blood  derivatives  and  concentrates  and  other  efficacious  agents  to  patients 
with  hemorrhagic  disorders. 

(4)  Employ  all  necessary  administrative  personnel  as  may  be  provided 
in  its  budget  to  carry  out  the  provisions  of  this  chapter;  and 

(5)  Promulgate  all  rules  and  regulations  necessary  to  effectuate  the 
purposes  of  this  chapter. 

SOURCES:  Laws,  1974,  ch.  340,  §  3,  eff  from  and  after  passage  (approved 
March  14,  1974). 

RESEARCH  REFERENCES 

ALR.  Physician's  or  surgeon's  malprac-  of  hemophiliac  or  diagnosis  of  hemophilia, 
tice  in  connection  with  care  and  treatment     1  A.L.R.Sd  1107. 
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Contagious  and  Infectious  Diseases;  Quarantine 

In  General    41-23-1 

Rubella  Screening,  Counseling  and  Vaccination    41-23-101 

School-located  Influenza  Vaccination  Programs    41-23-121 

IN  GENERAL 


Sec. 

41-23-1.  Rules  and  regulations;  physicians,  health-care  facilities,  and  correc- 

tional facilities  to  report  cases  of  communicable  and  other  dangerous 
diseases;  penalties. 

41-23-2.  Penalties  for  violating  health  department  orders  with  respect  to  life- 

threatening  communicable  diseases. 
41-23-3.  Repealed. 

41-23-5.  Authority  of  State  Department  of  Health  to  investigate  diseases;  au- 

thority to  temporarily  detain  individuals  for  disease  control  purposes 
under  certain  circumstances. 

41-23-7  through  41-23-11.  Repealed. 

41-23-13.         Suppression  of  nuisances  injurious  to  public  health. 
41-23-15  through  41-23-25.  Repealed. 

41-23-27.         Powers  of  State  Board  of  Health  as  to  persons  afflicted  with  infectious 

sexually  transmitted  disease. 
41-23-29.         Inspection  and  examination  of  person  suspected  of  being  afflicted  with 

infectious  sexually  transmitted  disease. 
41-23-30.         Free  confidential  testing  for  and  treatment  of  sexually  transmitted 

disease. 

41-23-31.         Donations  to  state  board  of  health. 

41-23-33.         State  Board  of  Health  may  call  upon  the  federal  government. 
41-23-35.  Repealed. 

41-23-37.         Immunization  practices  for  control  of  vaccine  preventable  diseases; 

school  attendance  by  unvaccinated  children. 
41-23-39.         Definitions  apphcable  to  Section  41-23-41. 

41-23-41.         Emergency  service  provider  notice  of  exposure  to  blood  or  body  fluids; 

licensed  facility  duties  regarding  infectious  disease. 
41-23-43.         Vaccination  program  for  first  responders  who  may  be  exposed  to 

infectious  diseases  when  sent  to  bioterrorism  or  disaster  locations; 

definitions;  participation  in  program;  exemptions;  vaccine  shortages; 

notification  of  program;  administration  of  vaccination  program;  pro- 
gram dependant  upon  receipt  of  federal  funding. 
41-23-45.         Department  of  Health  to  provide  educational  material  on  availability  of 

vaccines  for  meningitis  and  hepatitis  A  and  B  to  public  universities  and 

colleges  for  distribution  to  students. 
41-23-47.         Preparation  of  statewide  Hepatitis  C  Virus  plan. 

§  41-23-1.  Rules  and  regulations;  physicians,  health-care  fa- 
cilities, and  correctional  facilities  to  report  cases  of  commu- 
nicable and  other  dangerous  diseases;  penalties. 

(1)  The  State  Board  of  Health  shall  adopt  rules  and  regulations  (a) 
defining  and  classifying  communicable  diseases  and  other  diseases  that  are  a 
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danger  to  health  based  upon  the  characteristics  of  the  disease;  and  (b) 
estabhshing  reporting,  monitoring  and  preventive  procedures  for  those  dis- 
eases. 

(2)  Upon  the  death  of  any  person  who  has  been  diagnosed  as  having 
Human  Immunodeficiency  Virus/Acquired  Immune  Deficiency  Syndrome 
(HIV/AIDS)  or  any  Class  1  disease  as  designated  by  the  State  Board  of  Health, 
in  a  hospital  or  other  health-care  facility,  in  all  other  cases  where  there  is  an 
attending  physician,  and  in  cases  in  which  the  medical  examiner,  as  defined  in 
Section  41-61-53(f),  investigates  and  certifies  the  cause  of  death,  the  attending 
physician,  the  person  in  charge  of  the  hospital  or  health-care  facility,  or  the 
medical  examiner,  as  the  case  may  be,  shall  report  as  soon  as  practicable  to  the 
Executive  Officer  of  the  State  Board  of  Health  or  to  other  authorities  the  cause 
or  contributing  cause  of  death  as  required  by  the  State  Board  of  Health.  Such 
reporting  shall  be  according  to  procedures  as  required  by  the  State  Board  of 
Health. 

(3)  Upon  the  death  of  any  person  who  has  been  diagnosed  as  having 
Human  Immunodeficiency  Virus/Acquired  Immune  Deficiency  Syndrome 
(HIV/AIDS),  where  there  is  not  an  attending  physician,  any  family  member  or 
other  person  making  disposition  of  the  body  who  knows  that  such  decedent  had 
been  diagnosed  as  having  HIV/AIDS  shall  report  this  fact  to  the  medical 
examiner  as  defined  in  Section  41-61-53(f),  who  shall  report  as  soon  as 
practicable  to  the  Executive  Officer  of  the  State  Board  of  Health  or  to  other 
authorities  the  cause  or  contributing  cause  of  death  as  required  by  the  State 
Board  of  Health.  Such  reporting  shall  be  according  to  procedures  as  required 
by  the  State  Board  of  Health. 

(4)  Every  practicing  or  licensed  physician,  or  person  in  charge  of  a 
hospital,  health-care  facility,  insurance  company  which  causes  to  be  performed 
blood  tests  for  underwriting  purposes  or  laboratory,  shall  report  immediately 
to  the  Executive  Officer  of  the  State  Board  of  Health  or  to  other  authorities  as 
required  by  the  State  Board  of  Health  every  case  of  such  diseases  as  shall  be 
required  to  be  reported  by  the  State  Board  of  Health.  Such  reporting  shall  be 
according  to  procedures,  and  shall  include  such  information  about  the  case,  as 
shall  be  required  by  the  State  Board  of  Health.  Insurance  companies  having 
such  blood  test  results  shall  report  immediately  to  the  Executive  Officer  of  the 
State  Board  of  Health  or  to  other  authorities  as  required  by  the  State  Board  of 
Health  every  case  of  such  diseases  as  shall  be  required  to  be  reported  by  the 
State  Board  of  Health.  The  insurance  company  shall  notify  the  individual  on 
whom  the  blood  test  was  performed  in  writing  by  certified  mail  of  an  adverse 
underwriting  decision  based  upon  the  results  of  such  individual's  blood  test  but 
shall  not  disclose  the  specific  results  of  such  blood  tests  to  the  individual.  The 
insurance  company  shall  also  inform  the  individual  on  whom  the  blood  test 
was  performed  that  the  results  of  the  blood  test  will  be  sent  to  the  physician 
designated  by  the  individual  at  the  time  of  application  and  that  such  physician 
should  be  contacted  for  information  regarding  the  blood  test  results.  If  a 
physician  was  not  designated  at  the  time  of  application,  the  insurance 
company  shall  request  that  the  individual  name  a  physician  to  whom  a  copy  of 
the  blood  test  can  be  sent. 
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(5)  Any  practicing  or  licensed  physician,  or  person  in  charge  of  a  hospital 
or  health-care  facility,  who  knows  that  a  patient  has  a  medical  condition 
specified  by  the  Department  of  Health  as  requiring  special  precautions  by 
health-care  providers,  shall  report  this  fact  and  the  need  for  appropriate 
precautions  to  any  other  institution  or  provider  of  health-care  services  to 
whom  such  patient  is  transferred  or  referred,  according  to  regulations  estab- 
lished by  the  State  Board  of  Health. 

(6)  Any  practicing  or  licensed  physician  or  person  in  charge  of  a  hospital, 
health-care  facility  or  laboratory  who  fails  to  make  the  reports  required  under 
this  section  regarding  Human  Immunodeficiency  Virus/Acquired  Immune 
Deficiency  Syndrome  (HIV/AIDS)  or  any  Class  1  disease  or  condition  as 
designated  by  the  State  Board  of  Health  shall  be  reported  to  the  Board  of 
Medical  Licensure,  in  the  case  of  a  physician,  or  to  the  applicable  licensing 
agency  in  the  case  of  institutions,  and  such  failure  shall  be  grounds  for 
suspension  of  license. 

(7)  Any  person  other  than  a  practicing  or  licensed  physician,  or  person  in 
charge  of  a  hospital  or  health-care  facility,  willfully  failing  to  make  the  reports 
required  under  this  section  shall  be  guilty  of  a  misdemeanor  and,  upon 
conviction,  shall  be  punished  by  a  fine  of  not  more  than  Five  Hundred  Dollars 
($500.00)  or  by  confinement  in  the  county  jail  for  not  more  than  thirty  (30) 
days,  or  both. 

(8)  The  provisions  of  this  section  are  cumulative  and  supplemental  to  any 
other  provision  of  law,  and  a  conviction  or  penalty  imposed  under  this  section 
shall  not  preclude  any  other  action  at  law,  proceedings  for  professional 
discipline  or  other  criminal  proceedings. 

(9)  Notwithstanding  any  law  of  this  state  to  the  contrary,  the  State  Board 
of  Health  is  authorized  to  establish  the  rules  by  which  exceptions  may  be  made 
to  the  confidentiality  provisions  of  the  laws  of  this  state  for  the  notification  of 
third  parties  of  an  individual's  infection  with  any  Class  1  or  Class  2  disease,  as 
designated  by  the  State  Board  of  Health,  when  exposure  is  indicated  or  there 
exists  a  threat  to  the  public  health  and  welfare.  All  notifications  authorized  by 
this  section  shall  be  within  the  rules  established  according  to  this  subsection. 
All  persons  who  receive  notification  of  the  infectious  condition  of  an  individual 
under  this  subsection  and  the  rules  established  under  this  subsection  shall 
hold  such  information  in  the  strictest  of  confidence  and  privilege,  shall  not 
reveal  the  information  to  others,  and  shall  take  only  those  actions  necessary  to 
protect  the  health  of  the  infected  person  or  other  persons  where  there  is  a 
foreseeable,  real  or  probable  risk  of  transmission  of  the  disease. 

(10)  Each  public  or  private  correctional  facility  housing  state  offenders, 
federal  offenders  or  offenders  from  any  other  jurisdiction  shall  require  all 
offenders  in  the  facility  to  be  tested  for  tuberculosis  and  Human  Immunode- 
ficiency Virus  (HIV)  in  conjunction  with  the  rules  and  regulations  of  the  State 
Department  of  Health.  The  reporting  shall  be  according  to  procedures  and 
shall  include  any  information  about  the  case  that  is  required  by  the  State 
Board  of  Health.  In  order  to  carry  out  the  provisions  of  this  section,  the 
following  shall  apply: 
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(a)  Any  such  public  or  private  correctional  facility  may  contract  with 
the  Mississippi  Department  of  Corrections,  the  Mississippi  State  Depart- 
ment of  Health,  or  other  such  appropriate  state,  federal  or  local  entity  for  the 
inspection,  monitoring  or  provision  of  any  assistance  necessary  or  desirable 
to  maintain  appropriate  facilities  for  the  purpose  of  identification,  preven- 
tion, and  treatment  of  communicable  diseases  and  other  conditions  consid- 
ered prejudicial  to  public  health;  and 

(b)  Any  such  public  or  private  correctional  facility  shall  grant  represen- 
tatives of  the  State  Department  of  Health,  in  the  discharge  of  its  duties, 
access  to  all  areas  of  the  facility  and  to  the  offenders  and  staff  at  all  times. 
The  facility  shall  reimburse  the  State  Department  of  Health  for  all  costs 
incurred  for  the  control  of  communicable  diseases  or  other  conditions 
prejudicial  to  public  health  in  the  facility  and  for  the  costs  incurred  for  the 
control  of  communicable  diseases  or  other  conditions  prejudicial  to  public 
health  spreading  from  the  facility,  staff  or  inmates  to  other  individuals  or 
property  in  the  county  or  state. 

SOURCES:  Codes,  1906,  §  2498;  Hemingway's  1917,  §  4847;  1930,  §  4884;  1942, 
§  7040;  Laws,  1983,  ch.  522,  §  3;  Laws,  1988,  ch.  557,  §  1;  Laws,  1989,  ch.  556, 
§  1;  Laws,  1992,  ch.  398,  §  1;  Laws,  1997,  eh.  532,  §  1;  Laws,  1998,  ch.  507,  §  1; 
Laws,  2000,  ch.  449,  §  1,  eff  from  and  after  July  1,  2000. 

Cross  References  —  Implied  waiver  of  the  medical  privilege  of  patients  regarding 
the  release  of  medical  information  required  to  be  reported  by  this  section,  see  §  13-1-21. 

Provision  making  hospital  records  the  property  of  the  hospital  subject  to  access  by 
health  officials  in  the  discharge  of  their  duties  pursuant  to  this  section,  see  §  41-9-65. 

Prohibition  of  one  having  an  infectious  or  contagious  disease,  as  defined  in  this 
section,  from  working,  volunteering,  or  residing  in  family  child  care  home,  see 
§  43-20-57. 

Revocation  or  suspension  of  physician's  license,  see  §  73-25-27. 
Imposition  of  standard  state  assessment  in  addition  to  all  court  imposed  fines  or 
other  penalties  for  any  misdemeanor  violation,  see  §  99-19-73. 

JUDICIAL  DECISIONS 


1.  Under  Current  Law. 

1.  Tuberculosis  testing. 

2.  -5.  [Reserved  for  future  use]. 

II.  Under  Former  §  41-23-35. 
6.    In  general. 

I.  Under  Current  Law. 

1.  Tuberculosis  testing. 

Correctional  facilities  are  required  to 
administer  tuberculosis  tests  to  state  of- 
fenders, federal  offenders,  and  offenders 
from  any  other  jurisdiction;  however,  the 
statute  does  not  consider  pretrial  detain- 
ees and,  therefore,  pretrial  detainees  have 
no  statutory  right  to  tuberculosis  testing. 


Gibbs  V  Grimmette,  254  F.3d  545  (5th  Cir. 
2001),  cert,  denied,  534  U.S.  1136,  122  S. 
Ct.  1083,  151  L.  Ed.  2d  983  (2002). 

2.-5.  [Reserved  for  future  use]. 

II.  Under  Former  §  41-23-35. 

6.  In  general. 

This  section  [Code  1942,  §  7053]  and 
other  sections  bestowed  upon  the  state 
board  of  health  the  authority  to  make 
reasonable  rules  and  regulations  for  the 
prevention  of  diseases  and  the  protection 
of  the  health  of  the  people.  Hawkins  v. 
Hoye,  108  Miss.  282,  66  So.  741  (1914), 
error  overruled,  66  So.  1015  (Miss.  1915). 
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ATTORNEY  GENERAL  OPINIONS 


Medical  examiner  is  required  to  report 
to  health  department  all  deaths  of  persons 
diagnosed  with  AIDS;  court  of  competent 
jurisdiction  would  issue  subpoena  for 


Board  of  Health  records  and  Board  would 
then  have  to  comply  with  the  request  or 
ask  the  court  to  quash  subpoena.  West, 
Sept.  17,  1992,  A.G.  Op.  #92-0522. 


RESEARCH  REFERENCES 


ALR.  Physician's  tort  liability  for  unau- 
thorized disclosure  of  confidential  infor- 
mation about  patient.  48  A.L.R.4th  668. 

Discovery  of  identity  of  blood  donor.  56 
A.L.R.4th  755. 

Am  Jur.  39  Am.  Jur.  2d,  Health  §§  53, 
100-102. 

61  Am.  Jur.  2d,  Physicians,  Surgeons, 
and  Other  Healers  §  12. 


66  Am.  Jur.  2d,  Records  and  Recording 
Laws  §  46. 

CJS.  39A  C.J.S.,  Health  and  Environ- 
ment §§  29,  30,  88. 

Law  Reviews.  Aids  in  the  Classroom. 
58  Miss.  L.  J.  349,  Fall  1988. 


§  41-23-2.    Penalties  for  violating  health  department  orders 
with  respect  to  life-threatening  communicable  diseases. 

Any  person  who  shall  knowingly  and  willfully  violate  the  lawful  order  of 
the  county,  district  or  state  health  officer  where  that  person  is  afflicted  with  a 
life-threatening  communicable  disease  or  the  causative  agent  thereof  shall  be 
guilty  of  a  felony  and,  upon  conviction,  shall  be  punished  by  a  fine  not 
exceeding  Five  Thousand  Dollars  ($5,000.00)  or  by  imprisonment  in  the 
penitentiary  for  not  more  than  five  (5)  years,  or  by  both. 


SOURCES:  Laws,  1988,  eh.  557,  §  2,  eff  from  and  after  July  1,  1988. 


Cross  References  —  Implied  waiver  of  the  medical  privilege  of  patients  regarding 
the  release  of  medical  information  required  to  be  reported  by  this  section,  see  §  13-1-21. 

Provisions  making  hospital  records  the  property  of  the  hospital  subject  to  access  by 
health  officials  in  the  discharge  of  their  duties  pursuant  to  this  section,  see  §  41-9-65. 

Imposition  of  standard  state  assessment  in  addition  to  all  court  imposed  fines  or 
other  penalties  for  any  felony  violation,  see  §  99-19-73. 


RESEARCH  REFERENCES 


ALR.  Tort  Hability  for  infliction  of  vene-  Am  Jur.  39  Am.  Jur.  2d,  Health  §§  53, 
real  disease.  40  A.L.R.4th  1089.  100-102. 

AIDS  infection  as  affecting  right  to  at- 
tend public  school.  60  A.L.R.4th  15. 

§  41-23-3.  Repealed. 

Repealed  by  Laws,  1983,  ch.  522,  §  50,  eff  from  and  after  July  1,  1983. 
[Codes,  1906,  §  2499;  Hemingway's  1917,  §  4848;  1930,  §  4885;  1942, 
§  7041] 
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Editor's  Note  —  Former  §  41-23-3  provided  a  penalty  for  falsely  disseminating 
rumors  of  virulent  epidemic  contagious  diseases. 

§  41-23-5.  Authority  of  State  Department  of  Health  to  inves- 
tigate diseases;  authority  to  temporarily  detain  individuals 
for  disease  control  purposes  under  certain  circumstances. 

The  State  Department  of  Health  shall  have  the  authority  to  investigate 
and  control  the  causes  of  epidemic,  infectious  and  other  disease  affecting  the 
public  health,  including  the  authority  to  establish,  maintain  and  enforce 
isolation  and  quarantine,  and  in  pursuance  thereof,  to  exercise  such  physical 
control  over  property  and  individuals  as  the  department  may  find  necessary  for 
the  protection  of  the  public  health.  The  State  Department  of  Health  is  further 
authorized  and  empowered  to  require  the  temporary  detainment  of  individuals 
for  disease  control  purposes  based  upon  violation  of  any  order  of  the  State 
Health  Officer.  For  the  purpose  of  enforcing  such  orders  of  the  State  Health 
Officer,  persons  employed  by  the  department  as  investigators  shall  have 
general  arrest  powers.  All  law  enforcement  officers  are  authorized  and  directed 
to  assist  in  the  enforcement  of  such  orders  of  the  State  Health  Officer. 

SOURCES:  Codes,  1906,  §  2500;  Hemingway's  1917,  §  4849;  1930,  §  4886;  1942, 
§  7042;  Laws,  1983,  ch.  522,  §  4;  Laws,  2010,  ch.  505,  §  12,  eff  from  and  after 
May  1,  2010.  See  Editor's  Note. 

Editor's  Note  —  This  section  was  amended  by  Laws  of  2010,  ch.  505,  §  12,  effective 
from  and  after  July  1,  2010.  The  effective  date  of  Laws  of  2010,  ch.  505,  was 
subsequently  amended  by  Laws  of  2010,  ch.  556,  §  1  which  provides: 

"SECTION  1.  Section  18  of  House  Bill  No.  211  (Regular  Session)  [Chapter  505]  is 
amended  to  read: 

"Section  18.  This  act  shall  take  effect  and  be  in  force  from  and  after  May  1,  2010." 
Cross  References  —  General  duties  of  state  board  of  health,  see  §  41-3-15. 
Autopsy  on  petition  of  health  officers  to  determine  cause  of  death,  see  §  41-37-23. 

RESEARCH  REFERENCES 


Am  Jur.  39  Am.  Jur.  2d,  Health  §§  58 
et  seq. 

13  Am.  Jur.  PI  &  Pr  Forms  (Rev),  Ha- 
beas Corpus,  Forms  161  et  seq.  (insane  or 
mentally  ill  persons). 

13  Am.  Jur.  PI  &  Pr  Forms  (Rev), 
Health,  Forms  16,  19  (complaint,  petition, 
or  declaration  —  against  public  health 
officials  —  wrongful  quarantine  and  de- 
tention). 

13  Am.  Jur.  PI  &  Pr  Forms  (Rev), 
Health,  Form  33  (petition  or  application 


—  for  writ  of  habeas  corpus  —  illegal 
detention  for  purpose  of  compelling  ex- 
amination for  contagious  disease). 

19A  Am.  Jur.  PI  &  Pr  Forms  (Rev), 
Physicians,  Surgeons  and  Other  Healers, 
Form  351  (complaint,  petition,  or  declara- 
tion —  failure  to  warn  against  exposure  to 
communicable  disease). 

CJS.  39A  C.J.S.,  Health  and  Environ- 
ment §§  28  et  seq. 


§§  41-23-7  through  41-23-11.  Repealed. 

Repealed  by  Laws,  1983,  ch.  522,  §  50,  eff  from  and  after  July  1,  1983. 
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§  41-23-7.  [Codes,  1892,  §  2279;  1906,  §  2497;  Hemingway's  1917, 
§  4846;  1930,  §  4883;  1942,  §  7039;  Laws,  1898,  p.  93] 

§  41-23-9.  [Codes,  1906,  §  2493;  Hemingway's  1917,  §  4842;  1930, 
§  4879;  1942,  §  7035;  Laws,  1900,  ch.  123] 

§  41-23-11.  [Codes,  Hemingway's  1921  Supp.  §  4884m;  1930,  §  4932; 
1942,  §  7088;  Laws,  1918,  ch.  203] 

Editor's  Note  —  Former  §  41-23-7  directed  the  state  board  to  act  upon  outbreak  of 
virulent  epidemic  contagious  diseases. 

Former  §  41-23-9  required  the  boards  of  supervisors  to  pay  certain  expenses  involved 
in  suppressing  diseases. 

Former  §  41-23-11  authorized  counties  and  municipalities  to  appropriate  funds  for 
the  suppression  of  diseases. 

§  41-23-13.    Suppression  of  nuisances  injurious  to  public 
health. 

The  State  Board  of  Health,  when  informed  by  a  county  health  officer,  or 
otherwise,  of  the  existence  of  any  matter  or  thing  calculated  to  produce, 
aggravate,  or  cause  the  spread  of  any  epidemic  or  contagious  disease,  or  to 
affect  injuriously  the  health  of  the  public  or  community,  may  declare  the  same 
a  nuisance.  When  it  does  so,  it  shall  notify  the  district  attorney,  county 
attorney,  municipal  attorney,  county  health  officer,  municipal  health  officer  or 
town  marshal,  of  the  district  where  the  nuisance  exists,  who  shall  forthwith 
commence  proceedings  by  information  in  the  circuit  court  to  have  the  same 
abated.  The  parties  in  interest  shall  have  five  (5)  days'  notice  of  the  proceed- 
ings, which  shall  be  served  as  in  ordinary  suits.  Such  proceedings  may  be  tried 
by  the  judge,  in  term-time  or  in  vacation,  in  a  summary  way,  and  if  the  matter 
be  urgent,  it  shall  be  tried  without  delay.  However,  the  parties  in  interest  shall 
have  a  jury  if  they  demand  it,  which  the  judge  shall  cause  to  be  summoned,  if 
in  vacation,  returnable  at  some  early  day,  to  be  fixed  by  him,  and  the  matter 
shall  be  tried  as  other  causes  by  judge  and  jury.  If  the  matter  be  found  to  be  a 
nuisance,  the  judge  shall  order  the  same  abated,  which  order  shall  be  executed 
by  the  sheriff  or  other  proper  officer,  and  an  appeal  shall  not  be  allowed 
therefrom.  This  section  shall  not  affect  the  right  which  municipalities  may 
have  to  abate  a  nuisance,  or  any  common  law  or  equity  proceedings  for  that 
purpose. 

SOURCES:  Codes,  1892,  §  2277;  1906,  §  2495;  Hemingway's  1917,  §  4844;  1930, 
§  4881;  1942,  §  7037;  Laws,  1922,  eh.  234. 

Cross  References  —  Duties  of  county  attorneys,  see  §  19-23-11. 

Municipal  attorneys,  see  §  21-15-25. 

Duties  of  city  marshal  or  chief  of  police,  see  §  21-21-1. 

Duties  of  district  attorneys,  see  §  25-31-11. 

Investigation  of  nuisance  questions  by  state  board  of  health,  see  §  41-3-15. 
Nuisances,  generally,  see  §§  95-3-1  et  seq. 
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For  the  abatement  of  public  health  nui- 
sances, a  county  may  notify  the  state 
board  of  health  of  the  nuisance  pursuant 
to  this  section  or  proceed  under  §  19-5- 
105,  pertaining  to  the  cleaning  of  private 
property,  and  the  county  may  consider 


passing  an  ordinance  pursuant  to  §  19- 
5-9,  which  allows  for  the  adoption  of  codes 
dealing  with  general  public  health,  safety 
or  welfare.  Filhngane,  Oct.  25,  2002,  A.G. 
Op.  #02-0586. 


RESEARCH  REFERENCES 


Am  Jur.  39  Am.  Jur.  2d,  Health  §§  55, 
72  et  seq.,  93. 

13A  Am.  Jur.  Legal  Forms  2d,  Nui- 
sances, §  188:52  (certificate  of  health  offi- 
cer —  as  to  nuisance). 

13  Am.  Jur.  PI  &  Pr  Forms  (Rev), 
Health,  Form  2  (order  —  abating  nuisance 
detrimental  to  public  health). 

13  Am.  Jur.  PI  &  Pr  Forms  (Rev), 
Health,  Form  32  (complaint,  petition,  or 


declaration  —  to  recover  cost  of  abating 
health  nuisance). 

CJS.  39A  C.J.S.,  Health  and  Environ- 
ment §§  44-50. 

Law  Reviews.  Rychlak,  Common-Law 
remedies  for  environmental  wrongs:  The 
role  of  private  nuisance.  59  Miss.  L.  J. 
657,  Winter,  1989. 


§§  41-23-15  through  41-23-25.  Repealed. 

Repealed  by  Laws,  1983,  ch  522,  §  50,  eff  from  and  after  July  1,  1983. 

§  41-23-15.  [Codes,  1892,  §  2278;  1906,  §  2496;  Hemingway's  1917, 
§  4845;  1930,  §  4882;  1942,  §  7038] 

§  41-23-17.  [Codes,  1906,  §  2503;  Hemingway's  1917,  §  4852;  1930, 
§  4889;  1942,  §  7045] 

§  41-23-19.  [Codes,  1892,  §  2280;  1906,  §  2504;  Hemingway's  1917, 
§  4853;  1930,  §  4890;  1942,  §  7046] 

§  41-23-21.  [Codes,  1906,  §  2501;  Hemingway's  1917,  §  4850;  1930, 
§  4887;  1942,  §  7043] 

§  41-23-23.  [Codes,  1906,  §  2492;  Hemingway's  1917,  §  4841;  1930, 
§  4878;  1942,  §  7034;  Laws,  1900,  ch.  108] 

§  41-23-25.  [Codes,  Hemingway's  1921  Supp.  §  4884a;  1930,  §  4921; 
1942,  §  7077;  Laws,  1918,  ch.  194] 


Editor's  Note  —  Former  §  41-23-15  granted  the  state  board  of  health  the  power  to 
establish  quarantine. 

Former  §  41-23-17  directed  the  state  board  of  health  to  enact  quarantine  regulations 
applicable  to  railroads  and  common  carriers. 

Former  §  41-23-19  authorized  the  state  board  of  health  to  purchase  sanitary  and 
quarantine  services. 

Former  §  41-23-21  authorized  the  governor  to  provide  the  board  of  health  with 
requisite  means  to  enforce  a  quarantine. 

Former  §  41-23-23  authorized  the  board  of  supervisors  in  counties  to  pass  ordinances 
for  compulsory  smallpox  vaccination. 

Former  §  41-23-25  prohibited  persons  with  venereal  disease  from  having  sexual 
intercourse  with  another. 
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§  41-23-27.  Powers  of  State  Board  of  Health  as  to  persons 
afflicted  with  infectious  sexually  transmitted  disease. 

The  State  Board  of  Health  shall  have  full  power  to  isolate,  quarantine  or 
otherwise  confine,  intern,  and  treat  such  person  afflicted  with  such  infectious 
sexually  transmitted  disease  for  such  time  and  under  such  restrictions  as  may 
seem  proper.  Said  board  shall  have  full  power  to  pass  all  such  rules  and 
regulations  as  to  the  isolation,  quarantine,  confinement,  internment  and 
treatment  as  may  be  needful. 

Any  person  knowingly  violating  any  rule  or  regulation  promulgated  by  the 
state  board  of  health,  under  the  authority  of  this  section,  shall  be  deemed 
guilty  of  a  misdemeanor  and  upon  conviction  shall  be  punished  by  fine  or 
imprisonment  or  both. 

SOURCES:  Codes,  Hemingway's  1921  Supp.  §§  4884b,  4884d;  1930,  §§  4922, 
4924;  1942,  §§  7078,  7080;  Laws,  1918,  ch.  194;  Laws,  1983,  ch.  522,  §  5,  eff 
from  and  after  July  1,  1983. 

Cross  References  —  Medical  treatment  of  minor  for  venereal  disease  without 
consent  or  knowledge  of  parent  or  guardian,  see  §  41-41-13. 

Imposition  of  standard  state  assessment  in  addition  to  all  court  imposed  fines  or 
other  penalties  for  any  misdemeanor  violation,  see  §  99-19-73. 

JUDICIAL  DECISIONS 


1.  In  general. 

A  claim  against  the  county  for  services 
as  a  quarantine  guard  is  not  maintainable 
by  suit,  unless  the  minutes  of  the  board  of 
supervisors  disclose  an  order  establishing 
a  local  quarantine  and  also  show  that  a 


contract  for  such  services  was  made.  The 
record  must  also  show  that  the  claim 
founded  on  such  contract  was  presented  to 
the  board  of  supervisors  and  was  disal- 
lowed. Marion  County  v.  Woulard,  77 
Miss.  343,  27  So.  619  (1900). 


RESEARCH  REFERENCES 

ALR.  Tort  liability  for  infliction  of  vene-  CJS.  39A  C.J.S.,  Health  and  Environ- 
real  disease.  40  A.L.R.4th  1089.  ment  §§  37,  38. 

Am  Jur.  39  Am.  Jur.  2d,  Health  §  63. 

13  Am.  Jur.  PI  &  Pr  Forms  (Rev),  Ha- 
beas Corpus,  Forms  161  et  seq.  (insane  or 
mentally  ill  persons). 

§  41-23-29.  Inspection  and  examination  of  person  suspected 
of  being  afflicted  with  infectious  sexually  transmitted  dis- 
ease. 

Any  person  suspected  of  being  afflicted  with  any  such  infectious  sexually 
transmitted  disease  shall  be  subject  to  physical  examination  and  inspection  by 
any  representative  of  the  state  board  of  health.  For  failure  or  refusal  to  allow 
such  inspection  or  examination,  such  person  may  be  punished  as  for  a 
misdemeanor. 
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SOURCES:  Codes,  Hemingway's  1921  Supp.  §  4884c;  1930,  §  4923;  1942,  §  7079; 
Laws,  1918,  ch.  194;  Laws,  1983,  ch.  522,  §  6,  eff  from  and  after  July  1,  1983. 

Cross  References  —  Medical  treatment  of  minor  for  venereal  disease  without 
consent  or  knowledge  of  parent  or  guardian,  see  §  41-41-13. 

JUDICIAL  DECISIONS 

I.  In  general.  for  venereal  disease.  City  of  Jackson  v. 
A  case  holding  that  the  affidavit  was     Mitchell,  135  Miss.  767,  100  So.  513 

insufficient  to  charge  statutory  offense  of  (1924). 
failure  or  refusal  to  submit  to  examination 

§  41-23-30.    Free  confidential  testing  for  and  treatment  of 
sexually  transmitted  disease. 

County  health  departments  shall  provide  testing  for  and  treatment  of 
sexually  transmitted  disease.  Such  testing  and/or  treatment  shall  be  kept  in 
strict  confidence.  The  county  boards  of  supervisors  are  directed  to  make  known 
to  the  public,  through  available  media,  the  confidentiality  of  the  testing  for  and 
treatment  of  sexually  transmitted  disease. 

SOURCES:  Laws,  1975,  ch.  386;  Laws,  1983,  ch.  522,  §  7,  eff  from  and  after  July 
1,  1983. 

§  41-23-31.    Donations  to  state  board  of  health. 

Any  town,  city  or  county  is  hereby  authorized  to  make  donations  to  the 
state  board  of  health  to  assist  in  the  enforcement  of  Sections  41-23-25  through 
41-23-29. 

SOURCES:  Codes,  Hemingway's  1921  Supp.  §  4884e;  1930,  §  4925;  1942,  §  7081; 
Laws,  1918,  ch.  194. 

Editor's  Note  —  Section  41-23-25  referred  to  in  this  section  was  repealed  by  Laws 
of  1983,  ch.  522,  §  50,  eff  from  and  after  July  1,  1983. 

Cross  References  —  Municipal  power  to  prevent  spread  of  contagious  and  infec- 
tious diseases,  see  §§  21-19-3,  21-19-17. 

RESEARCH  REFERENCES 

Am  Jur.  39  Am.  Jur.  2d,  Health  §§  10,        CJS.  39A  C.J.S.,  Health  and  Environ- 

II.  ment  §§  18,  19. 

§  41-23-33.    State  Board  of  Health  may  call  upon  the  federal 
government. 

The  State  Board  of  Health,  with  the  consent  of  the  governor,  when  it 
deems  it  proper  or  necessary  to  do  so,  may  call  upon  the  government  of  the 
United  States  for  such  financial  and  medical  aid  as  the  necessities  created  by 
an  epidemic  or  any  other  health  emergency  may  require. 
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SOURCES:  Codes,  1906,  §  2502;  Hemingway's  1917,  §  4851;  1930,  §  4888;  1942, 
§  7044;  Laws,  1983,  ch.  522,  §  8,  eff  from  and  after  July  1,  1983. 

§  41-23-35.  Repealed. 

Repealed  by  Laws,  1983,  ch.  522,  §  50,  eff  from  and  after  July  1,  1983. 
[Codes,  1892,  §  2287;  1906,  §  2511;  Hemingway's  1917,  §  4860;  1930, 
§  4897;  1942,  §  7053] 

Editor's  Note  —  Former  §  41-23-35  provided  penalties  for  violation  of  health  rules. 

§  41-23-37.  Immunization  practices  for  control  of  vaccine 
preventable  diseases;  school  attendance  by  unvaccinated 
children. 

Whenever  indicated,  the  state  health  officer  shall  specify  such  immuniza- 
tion practices  as  may  be  considered  best  for  the  control  of  vaccine  preventable 
diseases.  A  listing  shall  be  promulgated  annually  or  more  often,  if  necessary. 

Except  as  provided  hereinafter,  it  shall  be  unlawful  for  any  child  to  attend 
any  school,  kindergarten  or  similar  type  facility  intended  for  the  instruction  of 
children  (hereinafter  called  "schools"),  either  public  or  private,  with  the 
exception  of  any  legitimate  home  instruction  program  as  defined  in  Section 
37-13-91,  Mississippi  Code  of  1972,  for  ten  (10)  or  less  children  who  are  related 
within  the  third  degree  computed  according  to  the  civil  law  to  the  operator, 
unless  they  shall  first  have  been  vaccinated  against  those  diseases  specified  by 
the  state  health  officer. 

A  certificate  of  exemption  from  vaccination  for  medical  reasons  may  be 
offered  on  behalf  of  a  child  by  a  duly  licensed  physician  and  may  be  accepted 
by  the  local  health  officer  when,  in  his  opinion,  such  exemption  will  not  cause 
undue  risk  to  the  community. 

Certificates  of  vaccination  shall  be  issued  by  local  health  officers  or 
physicians  on  forms  specified  by  the  Mississippi  State  Board  of  Health.  These 
forms  shall  be  the  only  acceptable  means  for  showing  compliance  with  these 
immunization  requirements,  and  the  responsible  school  officials  shall  file  the 
form  with  the  child's  record. 

If  a  child  shall  offer  to  enroll  at  a  school  without  having  completed  the 
required  vaccinations,  the  local  health  officer  may  grant  a  period  of  time  up  to 
ninety  (90)  days  for  such  completion  when,  in  the  opinion  of  the  health  officer, 
such  delay  will  not  cause  undue  risk  to  the  child,  the  school  or  the  community. 
No  child  shall  be  enrolled  without  having  had  at  least  one  (1)  dose  of  each 
specified  vaccine. 

Within  thirty  (30)  days  after  the  opening  of  the  fall  term  of  school  (on  or 
before  October  1  of  each  year)  the  person  in  charge  of  each  school  shall  report 
to  the  county  or  local  health  officer,  on  forms  provided  by  the  Mississippi  State 
Board  of  Health,  the  number  of  children  enrolled  by  age  or  grade  or  both,  the 
number  fully  vaccinated,  the  number  in  process  of  completing  vaccination 
requirements,  and  the  number  exempt  from  vaccination  by  reason  for  such 
exemption. 
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Within  one  hundred  twenty  (120)  days  after  the  opening  of  the  fall  term 
(on  or  before  December  31),  the  person  in  charge  of  each  school  shall  certify  to 
the  local  or  county  health  officer  that  all  children  enrolled  are  in  compliance 
with  immunization  requirements. 

For  the  purpose  of  assisting  in  supervising  the  immunization  status  of  the 
children  the  local  health  officer,  or  his  designee,  may  inspect  the  children's 
records  or  be  furnished  certificates  of  immunization  compliance  by  the  school. 

It  shall  be  the  responsibility  of  the  person  in  charge  of  each  school  to 
enforce  the  requirements  for  immunization.  Any  child  not  in  compliance  at  the 
end  of  ninety  (90)  days  from  the  opening  of  the  fall  term  must  be  suspended 
until  in  compliance,  unless  the  health  officer  shall  attribute  the  delay  to  lack 
of  supply  of  vaccine  or  some  other  such  factor  clearly  making  compliance 
impossible. 

Failure  to  enforce  provisions  of  this  section  shall  constitute  a  misde- 
meanor and  upon  conviction  be  punishable  by  fine  or  imprisonment  or  both. 

SOURCES:  Laws,  1978,  ch.  530,  1;  Laws,  1983,  ch.  522,  §  9,  eff  from  and  after 
July  1,  1983. 

Cross  References  —  Powers  of  boards  of  trustees  of  school  districts  to  require  the 
vaccination  of  school  children,  see  §  37-7-301. 

Inclusion  of  immunization  information  in  pupils'  permanent  records,  see  §  37-15-1. 

Imposition  of  standard  state  assessment  in  addition  to  all  court  imposed  fines  or 
other  penalties  for  any  misdemeanor  violation,  see  §  99-19-73. 

JUDICML  DECISIONS 


I.  Under  Current  Law. 

1.  In  general. 

2.  -5.  [Reserved  for  future  use]. 

II.  Under  Former  Law. 

6.  Under  former  §  41-23-7. 

7.  Under  former  §  41-23-23. 

I.  Under  Current  Law. 

1.  In  generaL 

Section  41-23-37  serves  an  overriding 
and  compelling  public  interest  which  ex- 
tends to  the  exclusion  of  a  child  until 
immunization  has  been  effected;  the  pro- 
vision of  §  41-23-37  providing  an  exemp- 
tion because  of  religious  belief  is  in  viola- 
tion of  the  Fourteenth  Amendment  to  the 
United  States  Constitution  and  is  void. 
Brown  v  Stone,  378  So.  2d  218  (Miss. 


1979),  cert,  denied,  449  U.S.  887,  101  S. 
Ct.  242,  66  L.  Ed.  2d  112  (1980). 

2.-5.  [Reserved  for  future  use], 

II.  Under  Former  Law. 

6.  Under  former  §  41-23-7. 

This  section  [Code  1942,  §  7039]  re- 
ferred to  in  upholding  the  validity  of  a 
municipal  ordinance  requiring  smallpox 
vaccination  of  school  children.  Hartman  v. 
May,  168  Miss.  477,  151  So.  737,  93  A.L.R. 
1408  (1934). 

7.  Under  former  §  41-23-23. 

This  section  [Code  1942,  §  7034]  re- 
ferred to  in  upholding  the  validity  of  a 
municipal  ordinance  requiring  smallpox 
vaccination  of  school  children.  Hartman  v. 
May,  168  Miss.  477,  151  So.  737,  93  A.L.R. 
1408  (1934). 
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RESEARCH  REFERENCES 

ALR.  Power  of  court  or  other  public       Am  Jur.  79  Am.  Jur.  2d,  Welfare  Laws 
agency  to  order  vaccination  over  parental     §§  5-46. 
religious  objection.  94  A.L.R.Sth  613. 

§  41-23-39.    Definitions  appHcable  to  Section  41-23-41. 

The  following  terms  v^hen  used  in  Sections  41-23-39  and  41-23-41  shall 
have  the  following  meanings  herein  ascribed: 

(a)  "Emergency  medical  technician"  means  a  person  licensed  pursuant 
to  Section  41-59-1  et  seq.,  Mississippi  Code  of  1972,  to  provide  emergency 
medical  services  as  an  emergency  medical  technician-ambulance,  emergency 
medical  technician-intermediate,  emergency  medical  technician-paramedic, 
or  emergency  medical  technician-nurse-paramedic. 

(b)  "Fire  department"  means  service  groups  (paid  or  volunteer)  that  are 
organized  and  trained  for  the  prevention  and  control  of  loss  of  life  and 
property  from  fire  and/or  other  emergencies. 

(c)  "Fire  fighter"  means  an  individual  who  is  assigned  to  fire  fighting 
activity  and  is  required  to  respond  to  alarms  and  perform  emergency  actions 
at  the  location  of  a  fire,  hazardous  materials  or  other  emergency  incident. 

(d)  "Infectious  disease"  means  any  condition  as  listed  or  determined  by 
the  State  Department  of  Health  that  may  be  transmitted  by  an  infected 
person. 

(e)  "Licensed  facility"  means  hospital,  nursing  home,  medical  clinic  or 
dialysis  center,  as  licensed  by  the  state  to  provide  medical  care,  but  shall  not 
include  a  physician's  office. 

(f)  "Bystanding  caregiver"  means  any  person  who  is  unlicensed  or 
noncertified  in  providing  medical  services  or  emergency  medical  services, 
who  provides  care  or  services  to  an  injured  person  at  the  scene  of  an 
emergency  before  the  arrival  and  rendering  of  emergency  medical  services 
by  a  licensed  or  certified  emergency  medical  services  provider. 

SOURCES:  Laws,  1988,  ch.  557,  §  6,  eff  from  and  after  July  1,  1988;  Laws,  1998, 
ch.  316,  §  1,  eff  from  and  after  July  1,  1998. 

Joint  Legislative  Committee  Note  —  Pursuant  to  Section  1-1-109,  the  Joint 
Legislative  Committee  on  Compilation,  Revision  and  Publication  of  Legislation  cor- 
rected two  typographical  errors  in  (a).  The  words  "emergency  medical  technical- 
intermediate"  and  "emergency  medical  technical-nurse-paramedic"  were  changed  to 
"emergency  medical  technician-intermediate"  and  "emergency  medical  technician- 
nurse-paramedic,"  respectively.  The  Joint  Committee  ratified  the  corrections  at  its  April 
26,  2001,  meeting. 
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§  41-23-41.  Emergency  service  provider  notice  of  exposure  to 
blood  or  body  fluids;  licensed  facility  duties  regarding  infec- 
tious disease. 

If,  in  the  course  of  providing  emergency  services  to  any  person  subse- 
quently transported  to  a  licensed  facility,  an  emergency  medical  technician, 
fire  fighter,  bystanding  caregiver  or  other  provider  of  emergency  rescue 
services  is  exposed  by  direct  contact  to  the  patient's  blood  or  other  internal 
body  fluids,  the  emergency  medical  technician,  fire  fighter,  bystanding  care- 
giver or  the  emergency  service  provider,  or  his/her  employer,  shall  notify  the 
licensed  facility  to  which  the  patient  is  transported  of  the  blood  and/or  body 
fluid  exposure.  If  the  patient  is  subsequently  diagnosed  as  having  an  infectious 
disease  specified  by  the  State  Department  of  Health  as  being  transmissible  by 
blood  or  other  internal  body  fluids,  the  licensed  facility  shall  notify  the 
emergency  medical  technician,  fire  fighter,  bystanding  caregiver,  emergency 
service  provider,  or  his/her  employer,  in  such  detail  and  according  to  the 
manner  prescribed  by  the  State  Board  of  Health  in  its  regulations.  The  State 
Board  of  Health  shall  adopt  appropriate  regulations  to  address  the  diseases 
involved. 

SOURCES:  Laws,  1988,  ch.  557,  §  7;  Laws,  1998,  ch.  316,  §  2,  eff  from  and  after 
July  1,  1998. 

Cross  References  —  Definitions  applicable  to  this  section,  see  §  41-23-39. 

RESEARCH  REFERENCES 

ALR.  Tort  liability  for  infliction  of  vene-  Products  liability:  what  is  an  "unavoid- 
real  disease.  40  A.L.R.4th  1089.  ably  unsafe"  product.  70  A.L.R.4th  16. 

§  41-23-43.  Vaccination  program  for  first  responders  who 
may  be  exposed  to  infectious  diseases  when  sent  to  bioter- 
rorism  or  disaster  locations;  definitions;  participation  in 
program;  exemptions;  vaccine  shortages;  notification  of  pro- 
gram; administration  of  vaccination  program;  program  de- 
pendant upon  receipt  of  federal  funding. 

(1)  As  used  in  this  section: 

(a)  "Department"  means  the  Mississippi  State  Department  of  Health, 
Bioterrorism  Division; 

(b)  "Director"  means  the  Executive  Director  of  the  State  Board  of 
Health; 

(c)  "Bioterrorism"  means  the  intentional  use  of  any  microorganism, 
virus,  infectious  substance  or  biological  product  that  may  be  engineered  as  a 
result  of  biotechnology  or  any  naturally  occurring  or  bioengineered  compo- 
nent of  any  microorganism,  virus,  infectious  substance  or  biological  product, 
to  cause  or  attempt  to  cause  death,  disease  or  other  biological  malfunction  in 
any  living  organism; 
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(d)  "Disaster  locations"  means  any  geographical  location  where  a  bio- 
terrorism  attack,  terrorist  attack,  catastrophic  or  natural  disaster  or  emer- 
gency occurs; 

(e)  "First  responders"  means  state  and  local  law  enforcement  personnel, 
fire  department  personnel,  emergency  medical  personnel,  emergency  man- 
agement personnel  and  public  works  personnel  who  may  be  deployed  to 
bioterrorism  attacks,  terrorist  attacks,  catastrophic  or  natural  disasters  and 
emergencies. 

(2)  The  department  shall  offer  a  vaccination  program  for  first  responders 
who  may  be  exposed  to  infectious  diseases  when  deployed  to  disaster  locations. 
The  vaccinations  shall  include,  but  are  not  limited  to,  hepatitis  A  vaccination, 
hepatitis  B  vaccination,  diphtheria-tetanus  vaccination,  influenza  vaccination, 
pneumococcal  vaccination  and  other  vaccinations  when  recommended  by  the 
United  States  Public  Health  Service  and  in  accordance  with  Federal  Emer- 
gency Management  Directors  Policy.  Immune  globulin  will  be  made  available 
when  necessary. 

(3)  Participation  in  the  vaccination  program  shall  be  voluntary  by  the 
first  responders,  except  for  first  responders  who  are  classified  as  having 
"occupational  exposure"  to  blood  borne  pathogens  as  defined  by  the  Occupa- 
tional Safety  and  Health  Administration  Standard  contained  at  29  CFR 
1910.10300  who  shall  be  required  to  take  the  designated  vaccinations  or 
otherwise  required  by  law. 

(4)  A  first  responder  shall  be  exempt  from  vaccinations  when  a  written 
statement  from  a  licensed  physician  is  presented  indicating  that  a  vaccine  is 
medically  contraindicated  for  that  person  or  the  first  responder  signs  a  written 
statement  that  the  administration  of  a  vaccination  conflicts  with  their  reli- 
gious tenets. 

(5)  If  there  is  a  vaccine  shortage,  the  director,  in  consultation  with  the 
Governor  and  the  Centers  for  Disease  Control  and  Prevention,  shall  give 
priority  for  vaccination  to  first  responders. 

(6)  The  department  shall  notify  first  responders  to  the  availability  of  the 
vaccination  program  and  shall  provide  educational  materials  on  ways  to 
prevent  exposure  to  infectious  diseases. 

(7)  The  department  may  contract  with  county  and  local  health  depart- 
ments, not-for-profit  home  health-care  agencies,  hospitals  and  physicians  to 
administer  a  vaccination  program  for  first  responders. 

(8)  This  section  shall  be  effective  upon  receipt  of  federal  funding  and/or 
federal  grants  for  administering  a  first  responders  vaccination  program.  Upon 
receipt  of  that  funding,  the  department  shall  make  available  the  vaccines  to 
first  responders  as  provided  in  this  section. 

SOURCES:  Laws,  2003,  ch.  549,  §  1,  eff  from  and  after  July  1,  2003. 
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§  41-23-45.  Department  of  Health  to  provide  educational  ma- 
terial on  availability  of  vaccines  for  meningitis  and  hepati- 
tis A  and  B  to  public  universities  and  colleges  for  distribu- 
tion to  students. 

The  State  Department  of  Health  shall  prepare  written  educational  infor- 
mation on  the  risks  associated  with  meningitis  and  hepatitis  A  and  B  and  the 
availability  and  effectiveness  of  available  vaccines  for  these  diseases.  The 
department  shall  provide  this  written  educational  information  to  the  Board  of 
Trustees  of  State  Institutions  of  Higher  Learning  and  the  State  Board  for 
Community  and  Junior  Colleges  to  be  used  to  inform  students  about  menin- 
gitis and  hepatitis  A  and  B.  This  information  shall  be  sent  to  students  with 
their  letters  of  acceptance  for  admission  or  included  in  the  students'  admission 
packets. 

SOURCES:  Laws,  2003,  ch.  549,  §  2,  eff  from  and  after  July  1,  2003. 

Editor's  Note  —  Section  37-4-5  provides  that  the  terms  "Junior  College  Commis- 
sion" and  "State  Board  for  Community  and  Junior  Colleges,"  wherever  they  appear  in 
the  laws  of  Mississippi,  shall  mean  the  "Mississippi  Community  College  Board." 

§  41-23-47.    Preparation  of  statewide  Hepatitis  C  Virus  plan. 

Not  later  than  January  1,  2006,  the  State  Department  of  Health,  in 
collaboration  with  the  University  of  Mississippi  Medical  Center  and  the 
Veterans  Affairs  Medical  Center,  shall  prepare  and  deliver  to  the  Legislature  a 
statewide  Hepatitis  C  Virus  plan. 

SOURCES:  Laws,  2004,  ch.  574,  §  1,  eff  from  and  after  July  1,  2004. 

RUBELLA  SCREENING,  COUNSELING  AND  VACCINATION 

Sec. 

41-23-101.       Rubella  screening  tests. 

41-23-103.       Counseling  as  to  risks  and  benefits  of  rubella  immunization. 
41-23-105.       Civil  immunity  for  persons  performing  rubella  tests,  counseling  and 
vaccinations. 

§  41-23-101.    Rubella  screening  tests. 

The  state  board  of  health  is  hereby  authorized  to  offer  rubella  screening 
tests  to  all  females  of  childbearing  age  and  to  collect  fees  to  defray  the  costs  of 
such  tests,  provided  that  such  fees  shall  not  exceed  the  applicable  Medicaid 
rate. 

SOURCES:  Laws,  1981,  ch.  414,  §  1,  eff  from  and  after  July  1,  1981. 
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RESEARCH  REFERENCES 

Am  Jur.  39  Am.  Jur.  2d,  Health  §§  27,  CJS.  39A  C.J.S.,  Health  and  Environ- 
28.  ment  §  36. 

§  41-23-103.    Counseling  as  to  risks  and  benefits  of  rubella 
immunization. 

The  state  board  of  health  shall  counsel  all  females  found  after  testing  to  be 
nonimmune  to  rubella  as  to  the  risks  and  benefits  of  immunization  and  as  to 
the  associated  risks  of  birth  defects  in  pregnancies  occurring  within  ninety  (90) 
days  of  vaccination. 

SOURCES:  Laws,  1981,  ch.  414,  §  2,  eff  from  and  after  July  1,  1981. 

Cross  References  —  Civil  immunity  for  persons  reforming  rubella  counseling  as 
provided  in  this  section,  see  §  41-23-105. 

RESEARCH  REFERENCES 

Am  Jur.  39  Am.  Jur  2d,  Health  §§  58  CJS.  39A  C.J.S.,  Health  and  Environ- 
et  seq.  ment  §  36. 

§  41-23-105.    Civil  immunity  for  persons  performing  rubella 
tests,  counseling  and  vaccinations. 

Neither  the  state  board  of  health  nor  any  physician  or  nurse  employed  by 
the  board  who,  in  good  faith  and  in  the  exercise  of  reasonable  care,  performs 
testing  for  susceptibility  to  rubella,  renders  counseling  as  provided  in  Section 
41-23-103,  or  administers  vaccinations  against  rubella  shall  be  liable  for  any 
civil  damages  as  a  result  of  any  acts  committed  in  good  faith  and  in  the  exercise 
of  reasonable  care  or  omissions  in  good  faith  and  in  the  exercise  of  reasonable 
care  by  such  persons  in  performing  such  testing,  counseling  or  vaccinations. 

SOURCES:  Laws,  1981,  ch.  414,  §  3,  eff  from  and  after  July  1,  1981. 

RESEARCH  REFERENCES 

Am  Jur.  39  Am.  Jur  2d,  Health  §§  31  CJS.  39A  C.J.S.,  Health  and  Environ- 
et  seq.  ment  §  36. 

SCHOOL-LOCATED  INFLUENZA  VACCINATION  PROGRAMS 

Sec. 

41-23-121.       Funding  for  School-Located  Influenza  Vaccination  Programs. 

§  41-23-121.    Funding  for  School-Located  Influenza  Vaccina- 
tion Programs. 

(1)  It  is  the  intent  of  the  Legislature  that  the  State  Department  of  Health 
apply  for  federal  grants  and  appropriations  under  the  federal  Patient  Protec- 


374 


Contagious  Diseases 


§  41-23-121 


tion  and  Affordable  Care  Act  (PPACA),  Public  Law  111-148,  to  fund,  build 
infrastructure,  promote  and  expand  school-located  influenza  vaccination  pro- 
grams to  provide  seasonal  influenza  vaccinations  for  school-aged  children.  The 
agency  may  seek  grants  and  appropriations  from  any  source. 

(2)  The  State  Department  of  Health  shall  make  information  regarding 
federal  grant  and  appropriations  opportunities  under  PPACA  available  to  local 
government  agencies,  local  public  health  departments,  school  districts,  and 
state  and  local  nonprofit  organizations  via  the  agency's  website. 

SOURCES:  Laws,  2011,  ch.  473,  §  2,  eff  from  and  after  July  1,  2011. 

Editor's  Note  —  Laws  of  2011,  ch.  473,  §  1,  provides: 
"SECTION  1.  The  State  of  Mississippi  finds  as  follows: 

"(a)  Influenza  is  a  contagious  respiratory  illness  caused  by  influenza  viruses.  The  best 
way  to  help  prevent  seasonal  influenza  is  by  getting  a  vaccination  each  year. 

"(b)  Every  year  in  the  United  States,  on  average,  more  than  two  hundred  thousand 
(200,000)  people  are  hospitalized  from  influenza-related  complications  and  about 
thirty-six  thousand  (36,000)  people,  mostly  the  elderly,  die  from  influenza-related 
causes. 

"(c)  The  United  States  Centers  for  Disease  Control  and  Prevention  (CDC)  Advisory 
Committee  on  Immunization  Practices  recommends  seasonal  influenza  vaccinations  for 
all  eligible  persons  in  the  United  States,  including  eligible  children  aged  six  (6)  months 
through  eighteen  (18)  years  of  age. 

"(d)  Children  and  young  adults  five  (5)  years  to  nineteen  (19)  years  of  age  are  three 
(3)  to  four  (4)  times  more  likely  to  be  infected  with  influenza  than  adults. 

"(e)  School-aged  children  are  the  population  group  most  responsible  for  transmission 
of  contagious  respiratory  viruses,  including  influenza. 

"(f)  The  elderly  are  the  next  most  vulnerable  population  to  severe  illness  from 
influenza  due  to  weaker  immune  response  to  vaccination. 

"(g)  School-located  influenza  vaccination  programs  may  be  an  effective  way  to 
vaccinate  children  while  reducing  transmission  and  infection  rates  to  the  larger 
community  and  at  the  same  time  reducing  rates  of  school  absenteeism  due  to  children 
being  infected  with  influenza. 

"(h)  Schools  can  be  an  effective  infrastructure  tool  to  improve  pandemic  planning  by 
identifying  known  and  effective  pandemic  vaccination  centers. 

"(i)  Although  experience  has  demonstrated  the  feasibility  and  success  of  school- 
located  influenza  vaccination  programs  in  vaccinating  children,  funding  and  logistical 
issues,  particularly  involving  the  delivery  of  vaccine  to  children  with  private  insurance 
coverage,  are  issues  with  program  sustainability. 

"(j)  Given  the  significant  fiscal  challenges  ahead  for  Mississippi,  it  is  important  for 
the  Legislature  to  ensure  that  state  agencies  maximize  their  opportunity  to  obtain 
additional  federal  funds." 

Cross  References  —  State  agencies  and  public  officials  providing  information  about 
the  agency  or  office  to  the  public  on  a  website  are  required  to  regularly  review  and 
update  that  information,  see  §  25-1-117. 
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Sec. 

41-24-1. 


Establishment  of  testing  program  for  sickle  cell  anemia  or  sickle  cell 
trait. 

Persons  who  may  be  tested. 
Distribution  of  educational  materials. 


41-24-3. 
41-24-5. 


§  41-24-1.    Establishment  of  testing  program  for  sickle  cell 
anemia  or  sickle  cell  trait. 

The  state  board  of  health  is  hereby  authorized  and  empowered  to  promul- 
gate such  rules  and  regulations  necessary  to  establish  a  program  of  testing  to 
determine  the  presence  of  the  disease  or  condition  known  as  sickle  cell  anemia 
or  sickle  cell  trait. 

SOURCES:  Codes,  1942,  §  7076-21;  Laws,  1972,  ch.  414,  §  1;  Laws,  1983,  ch.  522, 
§  10,  eff  from  and  after  July  1,  1983. 

§  41-24-3.    Persons  who  may  be  tested. 

In  order  to  accomplish  a  program  of  testing  for  the  disease  or  condition 
known  as  sickle  cell  anemia  and/or  sickle  cell  trait  which  will  be  most  effective 
and  efficient  throughout  the  state,  the  state  board  of  health  may,  by  rule  or 
regulation,  require  testing  of  only  those  persons  who,  because  of  race,  ethnic 
group  or  other  reasons  are  determined  to  be  particularly  susceptible  to  the 
condition. 

SOURCES:  Codes,  1942,  §  7076-22;  Laws,  1972,  ch.  414,  §  2;  Laws,  1983,  ch.  522, 
§  11,  eff  from  and  after  July  1,  1983. 

§  41-24-5.    Distribution  of  educational  materials. 

The  state  board  of  health  is  hereby  authorized  and  empowered  to  prepare 
and  distribute  educational  materials  relating  to  sickle  cell  anemia  and  sickle 
cell  trait  in  conjunction  with  the  program  of  testing  as  provided  for  above.  Such 
materials  shall  be  distributed  to  school  teachers  and  administrators  in  charge 
of  children  who  are  susceptible  to  the  condition,  as  well  as  being  distributed 
generally. 

SOURCES:  Codes,  1942,  §  7076-23;  Laws,  1972,  ch.  414,  §  3,  eff  from  and  after 
passage  (approved  April  27,  1972). 
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Disinfection  and  Sanitation  of  Buildings  and  Premises 

Sec. 

41-25-1.  State  Board  of  Health  empowered  to  make  rules  and  regulations 

concerning  disinfection  and  sanitation. 
41-25-3.  Assessment  of  fees. 

41-25-5  through  41-25-11.  Repealed. 

41-25-13.         Sanitary  code  for  house  trailers,  house  trailer  camps,  and  tourist  camps. 

§  41-25-1.    State  Board  of  Health  empowered  to  make  rules 
and  regulations  concerning  disinfection  and  sanitation. 

The  State  Board  of  Health  shall  have  authority  to  make  such  sanitary 
investigations  and  prepare  such  rules  and  regulations  governing  the  disinfec- 
tion and  sanitation  of  public  buildings  and  vehicles  as  it  may  deem  necessary 
for  the  protection  and  improvement  of  health. 

SOURCES:  Codes,  1906,  §  2513;  Hemingway's  1917,  §  4862;  1930,  §  4898;  1942, 
§  7054;  Laws,  1983,  ch.  522,  §  12,  eff  from  and  after  July  1,  1983. 

Cross  References  —  Duties  of  State  Board  of  Health,  generally,  see  §  41-3-15. 
Duties  of  county  health  officer,  generally,  see  §  41-3-41. 
Regulation  of  hotels,  see  §§  41-49-1  et  seq. 

RESEARCH  REFERENCES 

Am  Jur.  13  Am.  Jur.  2d,  Buildings  CJS.  39A  C.J.S.,  Health  and  Environ- 
§  31.  ment  §§  32-34. 

39  Am.  Jur.  2d,  Health  §§  76-79. 

§  41-25-3.    Assessment  of  fees. 

The  board  shall  assess  a  fee  in  the  following  amount  and  for  the  following 
purpose: 

Mobile  home  and  recreational  vehicle  park  annual  permit  fee  $50.00 

The  fee  authorized  under  this  section  shall  not  be  assessed  for  any  mobile 

home  and  recreational  vehicle  park  operated  by  a  state  or  federal  agency  or 

institution. 

SOURCES:  Laws,  1986,  ch.  371,  §  3;  Laws,  1989,  ch.  313,  §  2;  Laws,  1989,  ch.  547, 
§  2;  Laws,  1991,  ch.  606,  §  2,  eff  from  and  after  July  1,  1991. 

Editor's  Note  —  A  former  §  41-25-3  [Codes,  1906,  §  2514;  Hemingway's  1917, 
§  4863;  1930,  §  4899;  1942,  §  7055]  Repealed  by  Laws  of  1983,  ch.  522,  §  50,  effective 
from  and  after  July  1,  1983,  directed,  authorized  and  empowered  the  State  Board  of 
Health  to  make  rules  and  regulations  concerning  disinfection  and  sanitation. 
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RESEARCH  REFERENCES 

Am  Jur.  13  Am.  Jur.  2d,  Buildings  CJS.  39A  C.J.S.,  Health  and  Environ- 
§  31.  ment  §§  18-23,  30-34,  51-57,  71,  95-100. 

39  Am.  Jur.  2d,  Health  §§  109,  110. 

§§  41-25-5  through  41-25-11.  Repealed. 

Repealed  by  Laws,  1983,  ch.  522,  §  50,  eff  from  and  after  July  1,  1983. 

§  41-25-5.  [Codes,  1906,  §  2515;  Hemingway's  1917,  §  4864;  1930, 
§  4900;  1942,  §  7056] 

§  41-25-7.  [Codes,  Hemingway's  1917,  §  4865;  1930,  §  4901;  1942, 
§  7057] 

§  41-25-9.  [Codes,  1906,  §  2516;  Hemingway's  1917,  §  4866;  1930, 
§  4902;  1942,  §  7058] 

§  41-25-11.  [Codes,  Hemingway's  1917,  §  4867;  1930,  §  4903;  1942, 
§  7059] 

Editor's  Note  —  Former  §  41-25-5  mandated  compliance  with  all  rules  and 
regulations  of  the  state  board  of  health. 

Former  §  41-25-7  specified  penalties  for  failing  to  comply  with  the  provisions  of  the 
prior  sections. 

Former  §  41-25-9  authorized  the  board  of  supervisors  to  appropriate  money  for 
screening,  fumigating  and  oiling  to  prevent  yellow  fever. 

Former  §  41-25-11  authorized  health  officers  to  enter  premises  mentioned  in  the 
previous  section. 

§  41-25-13.    Sanitary  code  for  house  trailers,  house  trailer 
camps,  and  tourist  camps. 

The  state  board  of  health  shall  have  the  power  to  establish  sanitary 
regulations  for  house  trailers,  house  trailer  camps,  and  tourist  camps,  which 
shall  be  called  the  sanitary  code.  The  sanitary  code  may  include  provisions  for 
the  sanitary  construction,  maintenance,  regulation,  inspection,  equipment  and 
control  of  house  trailer  camps,  tourist  camps,  and  house  trailers,  and  for  their 
registration,  with  particular  and  special  provisions  with  respect  to  plumbing, 
drainage,  water  supply  and  disposal  or  removal  of  toilet  excretion,  garbage  and 
all  other  waste  or  refuse  substances  and  accumulations.  No  house  trailer 
camp,  tourist  camp,  or  house  trailer  shall  be  located,  operated  or  drawn  within 
this  state  unless  and  until  it  has  complied  with  such  provisions.  Nothing 
herein  contained  shall  limit  or  qualify  the  power  of  the  state  department  of 
health  to  adopt  and  enforce  other,  additional  or  emergency  regulations  for 
house  trailer  or  tourist  camps  and  house  trailers  whenever  the  health  of  the 
people  of  this  state  is  endangered  or  threatened. 

Every  regulation  adopted  by  the  state  board  of  health  shall  state  the  date 
on  which  it  takes  effect,  and  a  copy  thereof,  duly  signed  by  the  executive  officer 
of  the  state  board  of  health,  shall  be  filed  as  a  public  record  in  the  state 
department  of  health  and  a  copy  thereof  shall  be  sent  by  the  state  board  of 
health  to  each  health  officer  within  the  state.  The  state  board  of  health  shall 
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furnish  certified  copies  of  such  code  and  its  amendments  and  such  certified 
copies  shall  be  received  in  evidence  in  all  courts  or  other  judicial  proceedings 
in  the  state.  The  provisions  of  the  sanitary  code  shall  have  the  force  and  effect 
of  law. 

Violations  of  the  provisions  of  the  sanitary  code  relating  to  house  trailer 
camps,  tourist  camps,  and  house  trailers  are  a  misdemeanor.  Each  day  on 
which  a  violation  thereof  continues  is  a  separate  offense. 

SOURCES:  Codes,  1942,  §  8269;  Laws,  1938,  ch.  200;  Laws,  1964,  ch.  457,  eff 
from  and  after  passage  (approved  June  6,  1964). 

Cross  References  —  Ad  valorem  taxes  on  mobile  homes,  see  §§  27-53-1  et  seq. 
Highway  regulation  of  house  trailers,  see  §  63-5-25. 
Regulation  of  mobile  homes,  generally,  see  §§  75-49-1  et  seq. 

RESEARCH  REFERENCES 


ALR.  Validity  of  zoning  or  building 
regulations  restricting  mobile  homes  or 
trailers  to  established  mobile  home  or 
trailer  parks.  17  A.L.R.4th  106. 

Breach  of  warranty  in  sale,  installation, 
repair,  design,  or  inspection  of  septic  or 
sewage  disposal  systems.  50  A.L.R.5th 
417. 


Am  Jur.  53A  Am.  Jur.  2d,  Mobile 
Homes  and  Trailer  Parks  §  6. 

17A  Am.  Jur.  PI  &  Pr  Forms  (Rev), 
Mobile  Homes,  Trailer  Parks,  and  Tourist 
Camps  (complaint  —  failure  to  maintain 
water  and  septic  systems  —  for  damages). 

CJS.  39A  C.J.S.,  Health  and  Environ- 
ment §§  58,  59. 
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Mississippi  Safe  Drinking  Water  Act  of  1997 

In  General    41-26-1 

Community  Public  Water  System    41-26-101 

IN  GENERAL 

Sec. 

41-26-1.  Short  title. 

41-26-2,  Legislative  purpose  and  intent. 

41-26-3.  Definitions. 

41-26-5.  Mississippi  Primary  Drinking  Water  Regulations. 

41-26-6.  Adoption  of  rules  and  regulations  governing  public  water  systems. 

41-26-7.  Powers  and  duties  of  director. 

41-26-8.  Requirements  for  construction  and  operation  of  public  water  systems; 

role  of  director. 

41-26-9.  Action  by  director  when  contaminant  is  present  in  or  likely  to  enter 

public  water  system. 

41-26-11.  Plan  for  provision  of  safe  drinking  water  under  emergency  circum- 
stances. 

41-26-13.  Notices  of  noncompliance,  failure  to  perform  monitoring,  variances,  and 
exemptions. 

41-26-14.  Cross  connection  control  program;  legislative  intent;  adoption  of  regu- 
lations; certain  cross  connections  designated  as  low  hazard;  require- 
ments and  deadlines  for  high  hazard  and  low  hazard  cross  connections; 
inspections;  discontinuance  of  service  for  violations;  local  ordinances 
regulating  cross  connections  or  backflow  preventer  devices  may  not  be 
more  stringent  than  provisions  of  this  section. 

41-26-15.         Prohibited  acts. 

41-26-17.         Violation  of  chapter — complaint. 

41-26-19.         Powers  of  director;  hearings  under  chapter. 

41-26-21.         Final  order;  cost  bonds;  appeal. 

41-26-23.         Establishment  of  Drinking  Water  Quality  Analysis  Fund. 
41-26-25.         Creation  of  Public  Water  System  Assistance  Fund. 
41-26-31.         Enforcement  of  chapter;  civil  penalties. 

§  41-26-1.    Short  title. 

This  chapter  shall  be  knov^n  and  cited  as  the  "Mississippi  Safe  Drinking 
Water  Act  of  1997." 

SOURCES:  Laws,  1976,  ch.  452,  §  1;  Laws,  1997,  ch.  389,  §  7,  eff  from  and  after 
July  1,  1997. 

Cross  References  —  Air  and  Water  Pollution  Control  Law,  see  §§  49-17-1  et  seq. 
Regulation  of  bottled  drinking  water,  see  §§  75-29-801  et  seq. 

RESEARCH  REFERENCES 

ALR.  Validity,  construction,  and  effect  involving  chemical  treatment  of  public 
of  statute,  ordinance,  or  other  measure     water  supply.  43  A.L.R.2d  453. 
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Validity  and  construction  of  anti-water  Actions  brought  under  Federal  Water 

pollution    statutes    or    ordinances.    32  Pollution  Control  Act  Amendments  of 

A.L.R.3d  215.  1972    (Clean    Water   Act)(33  U.S.C.S. 

Liability  of  water  supplier  for  damages  §§  1251  et  seq.)  —  Supreme  Court  cases, 

resulting  from  furnishing  impure  water.  163  A  L  R  Fed  531 
54  A.L.R.3d  936. 

§  41-26-2.    Legislative  purpose  and  intent. 

(1)  The  Legislature  finds  that: 

(a)  An  adequate  supply  of  safe,  pure  drinking  water  is  essential  to  the 
public  health  and  welfare  and  the  maintenance  of  that  supply  through  viable 
water  systems  is  an  important  natural  resource  in  the  economic  develop- 
ment of  the  state; 

(b)  The  federal  Safe  Drinking  Water  Act,  as  amended,  provides  a 
comprehensive  framework  for  regulating  the  collection,  treatment,  storage 
and  distribution  of  potable  water;  and 

(c)  It  is  in  the  public  interest  of  the  state  to  assume  primary  enforce- 
ment responsibility  under  the  federal  Safe  Drinking  Water  Act,  as  amended. 

(2)  The  purposes  of  this  chapter  shall  be: 

(a)  To  establish  a  state  program  to  assure  provision  of  safe  drinking 
water  to  the  public  by  establishing  drinking  water  standards  consistent  with 
the  federal  act  and  developing  a  state  program  to  implement  and  enforce  the 
standards.  The  standards  shall  protect  the  public  health  and  welfare  to  the 
extent  feasible  using  technology,  treatment  techniques  and  other  means 
which  are  generally  available. 

(b)  To  develop  a  process  for  implementing  plans  for  the  provision  of  safe 
drinking  water  in  emergencies; 

(c)  To  provide  public  notice  of  potentially  hazardous  conditions  that 
may  exist  in  a  water  supply;  and 

(d)  To  authorize  the  director  to  prevent  the  creation  of  new  potentially 
non-viable  community  water  systems,  to  provide  technical  assistance  to 
existing  potentially  non-viable  systems  to  help  those  systems  become  viable 
and  to  encourage  the  elimination  of  non-viable  systems  whose  problems 
cannot  be  corrected. 

(3)  It  is  the  intent  of  the  Legislature  that  the  board  in  implementing 
Section  41-26-5(3)  shall  work  cooperatively  with  organizations  which  provide 
training  and  assistance  to  public  water  systems.  The  board  shall,  consistent 
with  state  and  federal  law  and  rules  and  regulations  and  subject  to  the 
availability  of  funds,  contract  annually  with  and  provide  funding  for  those 
organizations.  Any  contract  and  funding  shall  be  contingent  upon  receipt  of  an 
acceptable  scope  of  work  and  cost  proposal,  as  determined  by  the  department 
and  upon  the  contractor  satisfactorily  meeting  performance  objectives  estab- 
lished in  the  contract. 

SOURCES:  Laws,  1997,  ch.  389,  §  1,  eff  from  and  after  July  1,  1997. 
Federal  Aspects  —  Federal  Safe  Drinking  Water  Act,  see  42  USCS  §§  3oof  et  seq. 
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§  41-26-3.  Definitions. 

For  purposes  of  this  chapter,  the  following  terms  shall  have  the  meaning 
ascribed  herein  unless  the  context  clearly  indicates  otherwise: 

(a)  "Administrator"  means  the  Administrator  of  the  U.S.  Environmen- 
tal Protection  Agency  or  the  administrator's  designee. 

(b)  "Board"  means  the  Mississippi  State  Board  of  Health. 

(c)  "Community  public  water  system"  means  a  public  water  system 
serving  at  least  fifteen  (15)  individual  service  connections  used  by  year- 
round  consumers  or  regularly  servicing  at  least  twenty-five  (25)  individual 
consumers  year-round. 

(d)  "Construction"  means  any  placement,  assembly  or  installation  of 
facilities  or  equipment,  including  contractual  obligations  to  purchase  those 
facilities  or  equipment,  at  the  location  where  the  equipment  will  be  used, 
including  any  preparation  work  at  any  location. 

(e)  "Contaminant"  means  any  physical,  chemical,  biological  or  radiologi- 
cal substance  or  matter  in  water. 

(f)  "Cross  connection"  means  any  direct  interconnection  between  a 
public  water  system  and  a  non-public  water  system  or  other  source  which 
may  result  in  the  contamination  of  the  drinking  water  provided  by  the  public 
water  system. 

(g)  "Department"  means  the  Mississippi  State  Department  of  Health. 

(h)  "Director"  means  the  State  Health  Officer  or  the  health  officer's 
designee. 

(i)  "Federal  act"  means  the  Safe  Drinking  Water  Act  of  1974,  as 
amended,  principally  codified  as  42  U.S.C.S.  Section  300f  et  seq. 

(j)  "Federal  agency"  means  any  department,  agency  or  instrumentality 
of  the  United  States. 

(k)  "Interested  party"  means  any  person  claiming  an  interest  in  the 
water  system  operation  that  is  the  subject  of  the  hearing  and  who  may  be 
affected  by  the  water  system. 

(Z)  "Maximum  contaminant  level"  means  the  maximum  permissible 
level  of  a  contaminant  in  water  which  is  delivered  to  any  user  of  a  public 
water  system. 

(m)  "Municipality"  means  a  city,  town,  village  or  other  public  body 
created  by  state  law,  or  an  Indian  tribal  organization  authorized  by  law. 

(n)  "National  primary  drinking  water  regulations"  means  primary 
drinking  water  regulations  promulgated  by  the  administrator  under  the 
federal  act. 

(o)  "Nontransient,  noncommunity  public  water  system"  means  a  public 
water  system  that  is  not  a  community  water  system  and  that  regularly 
serves  at  least  twenty-five  (25)  of  the  same  persons  over  six  (6)  months  per 
year. 

(p)  "Person"  means  an  individual,  corporation,  company,  association, 
partnership,  municipality  or  federal  agency. 

(q)  "Public  water  system"  means  a  system  for  providing  to  the  public 
piped  water  for  human  consumption  through  pipes  or  other  constructed 
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conveyances  if  the  system  has  at  least  fifteen  (15)  service  connections  or 
regularly  serves  at  least  twenty-five  (25)  individuals.  The  term  includes  but 
is  not  limited  to: 

(i)  Any  collection,  treatment,  storage  and  distribution  facilities  under 
control  of  the  operator  of  the  system  and  used  primarily  in  connection  with 
the  system;  and 

(ii)  Any  collection  or  pre-treatment  storage  facilities  not  under  the 
control  which  are  used  primarily  in  connection  with  the  system. 

(r)  "Semi-public  water  system"  means  a  system  for  the  provision  to  the 
public  of  water  for  human  consumption  through  pipes  or  other  constructed 
conveyances  if  the  system  has  more  than  one  but  less  than  fifteen  (15) 
service  connections. 

(s)  "Supplier  of  water"  means  any  person  who  owns,  or  controls  a  public 
water  system. 

(t)  "Violator"  means  a  public  water  system,  an  officer  or  director  of  a 
public  water  system,  an  operator,  certified  or  otherwise,  or  any  other  person 
designated  by  a  public  water  system  or  the  department  as  the  official 
responsible  for  the  operation  of  a  public  water  system. 

SOURCES:  Laws,  1976,  ch.  452,  §  2;  Laws,  1997,  ch.  389,  §  8,  eff  from  and  after 
July  1,  1997. 

ATTORNEY  GENERAL  OPINIONS 

Under  appropriate  circumstances,   a    Act,  may  be  found  to  be  a  violator  and 
professional  engineer,  or  any  other  per-     subjected  to  the  penalties  prescribed  in  § 
son,  operating  under  and  subject  to  the     41-26-31.  Amy,  Nov.  14,  2003,  A.G.  Op. 
provisions  of  the  Safe  Water  Act  or  the  03-0598. 
regulations  adopted  in  furtherance  of  that 

§  41-26-5.    Mississippi  Primary  Drinking  Water  Regulations. 

(1)  In  addition  to  any  other  duties  required  by  law,  the  board  shall  have 
the  following  powers  and  duties  concerning  safe  drinking  water: 

(a)  To  establish  policies,  requirements  or  standards  governing  the 
source,  collection,  distribution,  purification,  treatment  and  storage  of  water 
for  public  water  systems  as  it  deems  necessary  for  the  provision  of  safe 
drinking  water; 

(b)  To  adopt,  modify,  repeal  and  promulgate,  after  due  notice  and 
hearing  and  in  accordance  with  the  Mississippi  Administrative  Procedures 
Law  and  Section  41-26-6,  and  where  not  otherwise  prohibited  by  federal  or 
state  law,  to  make  exceptions  to  and  grant  exemptions  and  variances  from, 
and  to  enforce  rules  and  regulations  implementing  the  powers  and  duties  of 
the  board  under  this  chapter; 

(c)  To  enter  into,  and  to  authorize  the  director  to  execute  contracts, 
grants  and  cooperative  agreements  with,  any  federal  or  state  agency  or 
subdivision  thereof,  interstate  agency,  or  any  other  person  in  connection 
with  carrying  out  this  chapter;  and 
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(d)  To  discharge  other  powers,  duties  and  responsibihties  which  may  be 
necessary  to  implement  this  chapter. 

(2)  (a)  Except  as  provided  in  Section  41-26-5(2)(b),  regulations  adopted 
under  this  section  shall  apply  to  each  public  water  system  in  the  state. 

(b)  Regulations  shall  not  apply  to  a  public  water  system: 

(i)  Which  consists  only  of  distribution  and  storage  facilities,  and 
which  does  not  have  any  collection  and  treatment  facilities; 

(ii)  Which  obtains  all  of  its  water  from,  but  is  not  owned  or  operated 
by,  a  public  water  system  to  which  such  regulations  apply; 

(iii)  Which  does  not  sell  water  to  any  person;  and 

(iv)  Which  is  not  a  carrier  which  conveys  passengers  in  interstate 
commerce. 

(3)  The  board  shall  develop  and  implement  a  technical  assistance  pro- 
gram to  help  existing  potentially  non-viable  community  public  water  systems 
to  become  viable  and  to  improve  the  technical,  managerial  or  financial 
capabilities  of  small  community  public  water  systems.  In  developing  this 
program,  the  board  shall  work  cooperatively  with  organizations  which  cur- 
rently provide  training  and  assistance  to  public  water  systems. 

SOURCES:  Laws,  1976,  ch.  452,  §  3;  Laws,  1997,  ch,  389,  §  9,  eff  from  and  after 
July  1,  1997. 

Cross  References  —  General  duties  of  state  board  of  health,  see  §  41-3-15. 
Regulation  of  bottled  drinking  water,  see  §§  75-29-801  et  seq. 

RESEARCH  REFERENCES 

ALR.  Validity,  construction,  and  effect       Validity  and  construction  of  anti-water 
of  statute,  ordinance,  or  other  measure     pollution    statutes    or    ordinances.  32 
involving  chemical  treatment  of  public     A.L.R.3d  215. 
water  supply  43  A.L.R.2d  453. 

§  41-26-6.    Adoption  of  rules  and  regulations  governing  public 
water  systems. 

(1)  The  board  may  adopt  rules  and  regulations  governing  public  water 
systems,  but  those  rules  and  regulations  shall,  except  as  expressly  required  by 
law,  be  no  more  stringent  or  extensive  in  scope,  coverage  and  effect  than 
regulations  promulgated  by  the  United  States  Environmental  Protection 
Agency 

(2)  If  federal  regulations  do  not  provide  a  standard,  criteria  or  guidance 
addressing  public  water  systems,  the  board  may  promulgate  rules  and  regu- 
lations to  address  these  matters  when  the  board  determines  that  the  rules  and 
regulations  are  necessary  to  protect  the  public  health  and  welfare. 

(3)  Nothing  in  this  section  shall  prohibit  the  director  by  order  or  in  the 
approval  of  plans  for  construction  or  changes  from  placing  additional  require- 
ments on  a  public  water  system  on  a  case  by  case  basis  in  order  to  provide  for 
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the  quantity  and  quality  of  drinking  water  or  to  protect  the  pubHc  health  and 
welfare. 

SOURCES:  Laws,  1997,  ch.  389,  §  2,  eff  from  and  after  July  1,  1997. 

§  41-26-7.    Powers  and  duties  of  director. 

In  addition  to  any  other  duties  required  by  law,  the  director  shall  have  the 
following  powers  and  duties  concerning  safe  drinking  water: 

(a)  To  exercise  general  supervision  over  the  administration  and 
enforcement  of  this  chapter  and  applicable  rules  and  regulations; 

(b)  To  make  inspections  and  investigations,  collect  samples  and  carry 
on  research  and  analyses  as  may  be  necessary  to  carry  out  this  chapter 
and  applicable  rules  and  regulations; 

(c)  To  enter  at  all  reasonable  times  onto  any  property  other  than  the 
interior  of  a  private  dwelling  to  make  inspections,  conduct  investigations 
or  studies  or  enforce  this  chapter  and  applicable  rules  and  regulations; 

(d)  To  enter  into  contracts,  grants  or  cooperative  arrangements  with 
any  federal  or  state  agency  or  subdivision  thereof,  interstate  agency  or  any 
other  person; 

(e)  To  receive  financial  and  technical  assistance  from  the  federal 
government  and  other  public  or  private  agencies  or  organizations; 

(f)  To  participate  in  related  programs  of  the  federal  government, 
other  states,  interstate  agencies,  or  other  public  or  private  agencies  or 
organizations; 

(g)  To  establish  adequate  fiscal  controls  and  accounting  procedures  to 
assure  proper  disbursement  of  and  account  for  funds  appropriated  or 
otherwise  necessary  to  carry  out  this  chapter; 

(h)  To  hold  hearings,  issue,  modify  or  revoke  orders,  levy  and  collect 
any  administrative  fine  or  penalty  and  to  enforce  the  laws,  rules  and 
regulations  governing  safe  drinking  water; 

(i)  To  keep  any  records  and  make  reports  with  respect  to  the  activities 
of  the  department; 

(j)  To  delegate  any  powers,  duties  and  responsibilities  as  deemed 
appropriate  to  administer  this  chapter  including  delegation  of  any  powers 
and  duties  regarding  administrative  enforcement  to  a  designated  admin- 
istrative law  judge  or  hearing  officer;  and 

(k)  To  perform  all  acts  necessary  to  carry  out  this  chapter  or  the 
federal  act. 

SOURCES:  Laws,  1976,  ch.  452,  §  4;  Laws,  1997,  ch.  389,  §  10,  eff  from  and  after 
July  1,  1997. 

Editor's  Note  —  The  section  was  enacted  with  a  subsection  (1),  but  no  subsection 
(2).  The  subsection  (1)  designation  has  been  deleted  at  the  direction  of  the  co-counsel  for 
the  Joint  Legislative  Committee  on  Compilation,  Revision  and  Publication  of  Legisla- 
tion. 

Cross  References  —  Regulation  of  bottled  drinking  water,  see  §§  75-29-801  et  seq. 
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§  41-26-8.    Requirements  for  construction  and  operation  of 
public  water  systems;  role  of  director. 

(1)  The  director  shall  exercise  general  supervision  over  the  construction 
and  operation  of  public  water  systems  throughout  the  state.  The  general 
supervision  shall  include  all  of  the  features  of  construction  and  operation  of 
public  water  systems  which  do  or  may  affect  the  sanitary  quality  or  the 
quantity  of  the  water  supply. 

(2)  (a)  No  person  shall  construct  or  change  any  community  public  water 
system  or  nontransient,  noncommunity  public  water  system  until  the  plans 
for  that  construction  or  change  have  been  submitted  to  and  approved  by  the 
director.  Plans  for  the  construction  or  change  must  be  prepared  by  a 
professional  engineer  registered  in  this  state. 

(b)  In  addition,  each  applicant  for  a  new  community  public  water 
system  or  nontransient,  noncommunity  public  water  system  shall  submit  an 
operation  and  maintenance  plan  for  review  and  approval  by  the  director.  The 
plan  must  be  approved  before  beginning  construction. 

(c)  In  granting  any  approval  under  this  section,  the  director  may  specify 
any  modifications,  conditions  or  limitations  as  may  be  required  for  the 
protection  of  the  public  health  and  welfare. 

(d)  The  director  may  also  review  the  source  of  the  water  and  the 
quantity  of  water  to  be  withdrawn. 

(e)  Records  of  construction,  including  plans  and  descriptions  of  existing 
portions  of  a  public  water  system,  shall  be  made  available  to  the  department 
upon  request. 

(f)  Each  applicant  for  a  new  community  public  water  system  or 
nontransient,  noncommunity  public  water  system  shall  submit  financial  and 
managerial  information  as  required  by  the  public  utilities  staff.  Following 
review  of  that  information,  the  executive  director  of  the  public  utilities  staff 
shall  certify  in  writing  to  the  director  the  financial  and  managerial  viability 
of  the  system  if  the  executive  director  determines  the  system  is  viable.  The 
director  shall  not  approve  the  construction  until  that  certification  is  re- 
ceived. 

(g)  The  director  shall  not  approve  any  plans  for  changes  to  an  existing 
community  public  water  system  or  nontransient,  noncommunity  public 
water  system,  if  the  director  determines  the  changes  would  threaten  the 
viability  of  the  system  or  if  the  changes  may  overload  the  operational 
capabilities  of  the  system. 

(h)  Those  public  water  systems  determined  by  the  director  to  be 
appropriately  providing  corrosion  control  treatment  shall  effectively  operate 
and  maintain  the  system's  water  treatment  facilities  in  order  to  continu- 
ously provide  the  optimum  pH  of  the  treated  water  or  optimum  dosage  of 
corrosion  inhibitor. 

(3)  Each  semipublic  water  system  shall  notify  the  department  of  its 
location,  a  responsible  party  and  the  number  of  connections  served.  The 
department  shall,  to  the  extent  practicable,  take  appropriate  actions  to  ensure 
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that  records  on  semipublic  water  systems  are  up-to-date.  The  board  may 
require  water  well  drillers  to  provide  information  on  wells  drilled  for  use  by 
semipublic  water  systems.  The  department  shall  at  least  annually  collect  a 
sample  from  each  semipublic  water  system  and  shall  analyze  that  sample  at  no 
cost  to  the  semipublic  water  system  for  microbiological  contaminants  and  any 
other  contaminants  deemed  appropriate  by  the  department.  If  the  department 
finds  levels  of  contaminants  exceeding  the  Mississippi  Primary  Drinking 
Water  Standards,  the  department  shall  notify  the  responsible  party  and  shall 
provide  technical  assistance  to  the  system  to  correct  the  problem.  No  semipub- 
lic water  system  shall  be  subject  to  the  penalty  provided  under  Section 
41-26-31. 

SOURCES:  Laws,  1997,  ch.  389,  §  3;  Laws,  2002,  ch.  472,  §  1;  Laws,  2005,  ch.  366, 
§  1;  Laws,  2007,  ch.  401,  §  1;  Laws,  2010,  ch.  308,  §  1,  eff  from  and  after  July 
1,  2010. 

§  41-26-9.  Action  by  director  when  contaminant  is  present  in 
or  likely  to  enter  public  water  system. 

The  director,  upon  receipt  of  information  that  a  contaminant  which  is 
present  in  or  is  likely  to  enter  a  public  water  system  may  present  an  imminent 
and  substantial  endangerment  to  the  public  health,  may  take  any  actions 
deemed  necessary  to  protect  the  public  health.  The  actions  may  include,  but 
shall  not  be  limited  to: 

(a)  Issuing  any  orders  either  on  the  initiative  of  the  director  or  through 
a  designated  administrative  law  judge  or  hearing  officer  as  may  be  necessary 
to  protect  the  public  health  of  users  of  the  system,  including  travelers;  and 

(b)  Commencing  a  civil  action  for  appropriate  relief,  including  a  re- 
straining order  or  permanent  or  temporary  injunction. 

SOURCES:  Laws,  1976,  ch.  452,  §  5;  Laws,  1997,  ch.  389,  §  11,  eff  from  and  after 
July  1,  1997. 

§  41-26-11.  Plan  for  provision  of  safe  drinking  water  under 
emergency  circumstances. 

The  director  shall  develop  an  adequate  plan  for  the  provision  of  safe 
drinking  water  under  emergency  circumstances.  If,  in  the  judgment  of  the 
director,  emergency  circumstances  exist  in  the  state  for  safe  drinking  water, 
the  director  may  take  any  actions  deemed  necessary  to  provide  safe  drinking 
water  where  it  otherwise  would  not  be  available. 

SOURCES:  Laws,  1976,  ch.  452,  §  6;  Laws,  1997,  ch.  389  §  12,  eff  from  and  after 
July  1,  1997. 
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§  41-26-13.  Notices  of  noncompliance,  failure  to  perform 
monitoring,  variances,  and  exemptions. 

(1)  A  public  water  system  shall,  as  soon  as  practicable,  notify  the  county 
or  district  health  department,  the  board  and  the  administrator  if  one  (1)  of  the 
following  conditions  exist:  (a)  the  system  is  not  in  compliance  with  the 
Mississippi  Primary  Drinking  Water  Regulations;  (b)  the  system  fails  to 
perform  monitoring  required  by  regulations  adopted  by  the  board;  (c)  the 
system  is  subject  to  a  variance  granted  for  an  inability  to  meet  a  maximum 
contaminant  level  requirement;  (d)  the  system  is  subject  to  an  exemption;  or  (e) 
the  system  fails  to  comply  with  the  requirements  prescribed  by  a  variance  or 
exemption. 

(2)  In  addition,  the  system  shall  provide  public  notice.  The  notice  shall  be 
provided  to  the  Mississippi  State  Department  of  Health  at  least  once  every 
three  (3)  months,  and  that  public  notice  shall  be  published  by  the  department 
on  its  Web  site.  The  system  shall  provide  notice  that  the  drinking  water  quality 
reports  are  available  on  the  Mississippi  State  Department  of  Health  Web  site 
by  placing  the  notice,  including  the  Web  site  address,  in  a  newspaper  of  general 
circulation  in  the  area  which  is  served  by  the  water  system,  as  determined  by 
the  director.  The  notice  shall  not  be  placed  in  the  legal  section  of  the 
newspaper.  The  notice  shall  be  furnished  to  the  other  communications  media 
serving  the  area  as  soon  as  practicable  after  the  discovery  of  any  condition  for 
which  the  notice  is  required.  If  the  water  bills  of  a  public  water  system  are 
issued  more  often  than  once  every  three  (3)  months,  the  notice  shall  be 
included  in  at  least  one  (1)  water  bill  of  the  system  every  three  (3)  months,  and 
if  a  public  water  system  issues  its  water  bills  less  often  than  once  every  three 
(3)  months,  the  notice  shall  be  included  in  each  water  bill  issued  by  the  system. 

SOURCES:  Laws,  1976,  ch.  452,  §  7;  Laws,  1997,  ch.  389,  §  13;  Laws,  2010,  ch. 
334,  §  1,  eff  from  and  after  July  1,  2010. 

RESEARCH  REFERENCES 

ALR.  Liability  of  water  supplier  for 
damages  resulting  from  furnishing  im- 
pure water.  54  A.L.R.3d  936. 

§  41-26-14.  Cross  connection  control  program;  legislative  in- 
tent; adoption  of  regulations;  certain  cross  connections 
designated  as  low  hazard;  requirements  and  deadlines  for 
high  hazard  and  low  hazard  cross  connections;  inspections; 
discontinuance  of  service  for  violations;  local  ordinances 
regulating  cross  connections  or  backflow  preventer  devices 
may  not  be  more  stringent  than  provisions  of  this  section. 

(1)  The  department  shall  develop  and  implement  a  cross  connection 
control  program  in  accordance  with  this  section.  Before  development  of  the 
cross  connection  control  program,  the  department  shall  consult  with  the 
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United  States  Environmental  Protection  Agency  regarding  the  development  of 
a  federal  cross  connection  control  program.  It  is  the  intent  of  the  Legislature 
that  any  cross  connection  control  program  developed  and  implemented  by  the 
department  be  equivalent  to  a  federal  program,  unless  otherwise  provided  in 
this  section. 

(2)  (a)  The  board  shall  adopt  regulations  defining  a  high  hazard  cross 
connection  and  a  low  hazard  cross  connection.  The  board  shall  determine 
which  low  hazard  cross  connections  pose  a  very  low  risk  and  therefore  are 
below  regulatory  concern.  Those  low  hazard  cross  connections  posing  a  very 
low  risk  shall  be  exempt  from  the  requirements  of  this  section  and  shall  not 
be  required  to  have  a  backflow  preventer  device.  In  addition,  the  regulations 
shall  specify  those  backflow  preventer  devices  which  are  recommended  to 
address  both  high  hazard  and  low  hazard  cross  connections. 

(b)  For  the  purposes  of  this  section,  the  following  cross  connections  shall 
be  considered  as  low  hazard  cross  connections  posing  a  very  low  risk: 

(i)  Any  lawn  sprinkler  system  or  lawn  irrigation  system  that  is 
connected  to  a  public  water  system  and  was  professionally  installed, 
regardless  of  whether  the  system  is  underground  or  above  ground  or 
whether  the  system  has  pop-up  sprinkler  heads; 

(ii)  Any  swimming  pool  that  is  connected  to  a  public  water  system 
and  was  professionally  installed,  or  any  swimming  pool  that  is  connected 
to  a  public  water  system  and  has  a  fill  line  with  an  anti-siphon  air  gap; 

(iii)  Any  water  fountain  or  cooler  that  provides  drinking  water  for 
human  consumption,  that  is  connected  to  a  public  water  system  and  was 
professionally  installed; 

(iv)  Any  fire  sprinkler  system  that  contains  only  water  or  a  dry  pipe 
and  no  chemicals,  that  is  connected  to  a  public  water  system  and  was 
professionally  installed;  and 

(v)  Any  commercial  establishment  that  is  connected  to  a  public  water 
system,  that  contains  no  cross  connections  directly  with  a  dangerous  or 
hazardous  substance  or  material. 

(c)  For  the  purposes  of  this  section,  any  lawn  sprinkler  system  or  lawn 
irrigation  system  that  is  connected  to  a  public  water  system  and  either 
injects  or  stores  lawn  chemicals  or  is  connected  to  a  wastewater  supply  shall 
be  considered  as  high  hazard  cross  connections  and  not  exempt  from  the 
requirements  of  this  section;  however,  the  local  public  water  system  shall  not 
be  required  to  conduct  an  on-site  inspection  to  identify  any  such  system 
under  this  paragraph  (c). 

(d)  Any  regulations  that  were  adopted  before  April  12,  2001,  to  imple- 
ment a  cross  connection  control  program  shall  be  void  to  the  extent  those 
regulations  are  in  confiict  or  inconsistent  with  this  section. 

(3)  Before  December  31,  2000,  each  pubhc  water  system  shall  develop  and 
implement  a  cross  connection  control  program  and  shall  conduct  a  survey  and 
on-site  visits,  as  necessary,  to  locate  cross  connections  within  its  system.  Single 
family  dwellings  and  multifamily  dwellings  shall  be  excluded  from  the  survey, 
unless  the  public  water  system  has  reason  to  believe  a  cross  connection  exists. 
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(4)  Before  June  30,  2001,  each  property  owner  identified  by  the  pubHc 
water  system  as  having  a  high  hazard  cross  connection  shall  install  a  backflow 
preventer  device.  If  the  property  owner  already  has  a  backflow  preventer 
device  installed  and  the  backflow  preventer  device  functions  properly,  the 
public  water  system  shall  consider  the  backflow  preventer  device  approved  and 
shall  allow  the  installed  backflow  preventer  device  to  remain  in  place  until  the 
backflow  preventer  device  fails  to  function  properly  Additional  backflow 
preventer  devices  shall  not  be  required  for  carbonated  beverage  dispensers  if 
(a)  the  water  supply  connection  to  the  carbonated  beverage  dispenser  is 
protected  against  backflow  by  a  backflow  preventer  device  conforming  to  ASSE 
1022  or  by  an  air  gap,  and  (b)  the  backflow  preventer  device  and  the  piping 
downstream  from  the  device  are  not  affected  by  carbon  dioxide  gas. 

(5)  Before  June  30,  2004,  each  property  owner  identifled  by  the  public 
water  system  as  having  a  low  hazard  cross  connection  shall  install  a  backflow 
preventer  device.  This  requirement  does  not  apply  to  any  low  hazard  cross 
connection  that  poses  a  very  low  risk.  If  the  property  owner  already  has  a 
backflow  preventer  device  installed  and  the  backflow  preventer  device  func- 
tions properly,  the  public  water  system  shall  consider  the  backflow  preventer 
device  approved  and  shall  allow  the  installed  backflow  preventer  device  to 
remain  in  place  until  the  backflow  preventer  device  fails  to  function  properly 

(6)  Each  high  hazard  backflow  preventer  device  shall  be  inspected  and 
tested  at  least  annually.  If  a  high  hazard  backflow  preventer  device  fails  to 
function  properly,  the  property  owner  shall  have  the  backflow  preventer  device 
repaired  and  retested  or  shall  install  a  new  approved  backflow  preventer 
device  within  thirty  (30)  days  of  the  initial  test.  If  a  low  hazard  backflow 
preventer  device  fails  to  function  properly,  the  property  owner  shall  have  the 
backflow  preventer  device  repaired  or  shall  install  a  new  backflow  preventer 
device  within  ninety  (90)  days  after  the  date  the  backflow  preventer  device  first 
fails  to  function  properly. 

(7)  All  inspection  and  testing  of  backflow  preventer  devices  under  this 
section  shall  be  conducted  by  a  certified  tester,  unless  otherwise  provided  in 
the  regulations  of  the  board.  Certified  backfiow  preventer  device  testers  shall 
be  licensed  by  the  department  under  those  conditions  as  the  department 
deems  appropriate. 

(8)  If  a  property  owner  fails  to  install  a  backflow  preventer  device  or  fails 
to  have  a  backflow  preventer  device  tested  as  required  by  this  section,  the 
public  water  system  may  discontinue  service  to  that  property  owner  until  the 
failure  is  corrected. 

(9)  After  the  dates  specified  in  subsections  (4)  and  (5)  of  this  section,  it  is 
unlawful  to  install  or  allow  the  installation  or  maintenance  of  any  cross 
connection,  auxiliary  intake  or  bypass,  unless  the  source  and  quality  of  water 
from  the  auxiliary  supply,  the  method  of  connection  and  the  use  and  operation 
of  that  cross  connection,  auxiliary  intake  or  bypass  has  been  approved  by  the 
director.  However,  this  subsection  does  not  authorize  the  director  to  modify, 
supersede  or  suspend  any  provision  of  this  section  regarding  backflow 
preventer  devices. 
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(10)(a)  A  municipality,  county  or  public  water  system  shall  not  adopt  or 
implement  any  ordinance,  rule,  regulation,  standard  or  policy  regarding 
cross  connections  or  backflow  preventer  devices  that  is  more  stringent  or 
extensive  in  scope,  coverage  or  effect  than  the  provisions  of  this  section  or 
any  rules  or  regulations  adopted  by  the  board  to  implement  this  section,  or 
is  in  conflict  or  inconsistent  with  the  provisions  of  this  section  or  any  rules 
or  regulations  adopted  by  the  board  to  implement  this  section.  Any  such 
ordinance,  rule,  regulation,  standard  or  policy  regarding  cross  connections  or 
backflow  preventer  devices  that  was  adopted  before  April  12,  2001,  is  void  to 
the  extent  that  it  is  more  stringent  or  extensive  in  scope,  coverage  or  effect 
than  the  provisions  of  this  section  or  any  rules  or  regulations  adopted  by  the 
board  to  implement  this  section,  or  is  in  conflict  or  inconsistent  with  the 
provisions  of  this  section  or  any  rules  or  regulations  adopted  by  the  board  to 
implement  this  section. 

(b)  If  any  municipality  or  county  adopts  or  has  previously  adopted  a 
building  code,  plumbing  code  or  any  other  code  that  contains  requirements 
or  standards  regarding  cross  connections  or  backflow  preventer  devices,  the 
municipality  or  county  or  any  public  water  system  operating  in  the  munici- 
pality or  county  shall  not  implement  or  enforce  any  such  requirements  or 
standards  that  are  more  stringent  or  extensive  in  scope,  coverage  or  effect 
than  the  provisions  of  this  section  or  any  rules  or  regulations  adopted  by  the 
board  to  implement  this  section,  or  are  in  conflict  or  inconsistent  with  the 
provisions  of  this  section  or  any  rules  or  regulations  adopted  by  the  board  to 
implement  this  section. 

SOURCES:  Laws,  2000,  ch.  573,  §  1;  Laws,  2001,  ch.  587,  §  1,  eff  from  and  after 
passage  (approved  Apr.  12,  2001.) 

Joint  Legislative  Committee  Note  —  Pursuant  to  Section  1-1-109,  the  Joint 
Legislative  Committee  on  Compilation,  Revision  and  Publication  of  Legislation  cor- 
rected publishing  errors  in  subsections  (2)(d)  and  (10)(a).  The  words  "before  the  effective 
date  of  House  Bill  No.  692,  2001  Regular  Session"  were  changed  to  "before  April  12, 
2001."  The  Joint  Committee  ratified  the  correction  at  its  May  16,  2002  meeting. 

§  41-26-15.    Prohibited  acts. 

The  following  acts  and  the  causing  of  these  acts  are  prohibited: 

(a)  Failure  by  a  supplier  of  water  to  comply  with  the  requirements  of 
Section  41-26-13,  or  dissemination  by  that  supplier  of  any  false  or  mislead- 
ing information  with  respect  to  notices  required  under  Section  41-26-13,  or 
with  respect  to  remedial  actions  being  undertaken  to  achieve  compliance 
with  Mississippi  Primary  Drinking  Water  Regulations; 

(b)  Failure  by  a  supplier  of  water  to  comply  with  this  chapter  or 
applicable  rules  or  regulations  promulgated  under  this  chapter,  or  with 
conditions  of  any  variances  or  exemptions  granted  under  this  chapter; 

(c)  Failure  by  any  person  to  comply  with  any  order  issued  by  the 
director,  administrative  law  judge  or  hearing  officer  under  this  chapter; 
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(d)  Refusal  by  a  supplier  of  water  to  allow  an  authorized  representative 
of  the  department  to  inspect  any  public  water  system; 

(e)  Contamination  of  a  public  water  system; 

(f)  Intentionally  damaging  any  pipe  or  other  part  of  a  public  water 
system; 

(g)  Discharge  of  sewage  or  other  waste  at  any  location  that  may  come 
into  contact  with  a  public  water  system  intake,  unless  that  discharge  is 
permitted  or  authorized  by  a  state  or  federal  agency;  and 

(h)  Abandonment  or  other  termination  of  water  services  to  more  than 
fifty  percent  (50%)  of  the  customers  of  a  system  by  a  supplier  of  water, 
without  providing  at  least  sixty  (60)  days'  notice  to  all  customers  served  by 
the  public  water  system  and  the  department. 

SOURCES:  Laws,  1976,  ch.  452,  §  8;  Laws,  1997,  ch.  389,  §  14;  Laws,  2000,  ch. 
573,  §  2,  eff  from  and  after  passage  (approved  May  20,  2000.) 

RESEARCH  REFERENCES 

ALR.  Validity,  construction,  and  effect        Liability  of  water  supplier  for  damages 
of  statute,  ordinance,  or  other  measure     resulting  from  furnishing  impure  water, 
involving  chemical  treatment  of  public     54  A.L.R.Sd  936. 
water  supply  43  A.L.R.2d  453. 

Validity  and  construction  of  anti-water 
pollution  statutes  or  ordinances.  32 
A.L.R.3d  215. 

§  41-26-17.    Violation  of  chapter — complaint. 

(1)  When  the  director  or  an  employee  of  the  department  has  reason  to 
believe  that  a  violation  of  this  chapter,  a  rule  or  regulation  promulgated  under 
this  chapter,  any  order  of  the  director,  or  any  limitation  or  condition  of  an 
approval  has  occurred,  the  director  shall  cause  a  written  complaint  to  be 
served  upon  the  alleged  violator.  The  complaint  shall  specify  the  provisions  of 
this  chapter,  rule  or  regulation,  order  or  approval  alleged  to  be  violated  and  the 
facts  alleged  to  constitute  that  violation.  The  complaint  shall  also  require  the 
alleged  violator  to  appear  before  the  director  at  a  time  and  place  specified  in 
the  notice  to  answer  the  charges.  The  time  of  appearance  shall  be  at  least  five 
(5)  days  from  the  date  of  the  service  of  the  complaint. 

(2)  Except  as  provided  in  subsection  (1)  of  this  section,  upon  the  filing  of 
a  complaint  by  any  person  alleging  a  violation  of  this  chapter,  a  rule  or 
regulation  promulgated  under  this  chapter,  any  order  of  the  director  or  any 
limitation  or  condition  of  an  approval,  the  director  shall  conduct  an  investiga- 
tion of  the  complaint.  Any  complaint  filed  under  this  subsection  shall  be  in 
writing,  signed  by  the  person  making  the  allegation  and  filed  with  the  director. 
If  the  director  finds  a  basis  for  the  complaint,  the  director  shall  cause  written 
notice  of  the  complaint,  specifying  the  charges  or  allegations  made,  to  be 
served  upon  the  alleged  violator.  The  notice  shall  also  require  the  alleged 
violator  to  appear  before  the  director  at  a  time  and  place  specified  in  the  notice 
to  answer  the  charges.  The  time  of  appearance  shall  be  at  least  five  (5)  days 
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from  the  date  of  the  service  of  the  complaint.  If  the  director  finds  no  basis  for 
the  complaint,  the  director  shall  dismiss  the  complaint. 

(3)  The  director  shall  afford  an  opportunity  for  a  hearing  to  the  alleged 
violator  at  the  time  and  place  specified  in  the  notice.  On  the  basis  of  the  facts 
determined  at  the  hearing,  the  presiding  official  shall  make  findings  of  fact  and 
conclusions  of  law  and  enter  an  order.  The  director  shall  give  written  notice  of 
that  order  to  the  alleged  violator  and  to  any  other  persons  appearing  at  the 
hearing  or  making  written  request  for  notice  of  the  order.  In  addition  to 
ordering  corrections  in  the  operation  or  maintenance  of  a  public  water  system, 
and  other  measures  which,  in  the  opinion  of  the  director,  are  necessary  to 
ensure  compliance  with  this  chapter  or  the  federal  act  or  to  safeguard  the 
public  health,  the  director  may  assess  penalties  as  provided  in  Section 
41-26-31. 

(4)  Except  as  otherwise  expressly  provided,  any  notice  or  other  instru- 
ment issued  by  or  under  authority  of  this  chapter  may  be  served  on  any  person 
affected  and  proof  of  that  service  may  be  made  in  like  manner  as  in  case  of 
service  of  a  summons  in  a  civil  action.  Proof  of  service  shall  be  filed  in  the  office 
of  the  director.  In  addition,  service  may  be  made  by  mailing  a  copy  of  the  notice, 
order  or  other  instrument  by  certified  mail,  directed  to  the  person  affected  at 
the  person's  last  known  post  office  address  as  shown  by  the  files  or  records  of 
the  department,  and  proof  thereof  may  be  made  by  the  affidavit  of  the  person 
who  did  the  mailing,  filed  in  the  office  of  the  director. 

SOURCES:  Laws,  1976,  ch.  452,  §  9;  Laws,  1997,  ch.  389,  §  15,  eff  from  and  after 
July  1,  1997. 

RESEARCH  REFERENCES 

ALR.  Pollution  control:  preliminary  or  reduce  effects  of  polluting  practices.  49 
mandatory  injunction  to  prevent,  correct,     A.L.R.Sd  1239. 

§  41-26-19.    Powers  of  director;  hearings  under  chapter. 

(l)(a)  Any  hearing  under  this  chapter  may  be  conducted  by  the  director  or 
an  administrative  law  judge  or  an  administrative  hearing  officer  designated 
by  the  director.  The  presiding  official  may  conduct  the  hearings  in  the  name 
of  the  director  at  any  time  and  place  as  conditions  and  circumstances  may 
warrant.  The  presiding  official  shall  have  the  record  of  any  hearing  prepared 
which  the  official  has  conducted  for  the  director. 

(b)  In  any  pending  matters  under  this  chapter,  the  director  shall  have 
the  same  powers  to  subpoena  witnesses,  administer  oaths,  examine  wit- 
nesses under  oath  and  conduct  the  hearing,  as  is  now  vested  by  law  in  the 
Mississippi  Public  Service  Commission,  for  hearings  before  it.  In  addition, 
the  director  may  issue  all  subpoenas,  both  at  the  instance  of  the  petitioner 
and  of  the  director.  At  any  hearing  the  director,  the  staff  of  the  department, 
any  other  petitioner  or  any  other  interested  person,  may  offer  proof,  present 
witnesses  and  submit  evidence.  At  the  discretion  of  the  presiding  official, 
comments  may  be  taken  from  members  of  the  public  who  are  subscribers  of 
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the  public  water  system.  Witnesses  who  are  subpoenaed  shall  receive  the 
same  fees  and  mileage  as  in  civil  actions.  In  case  of  contumacy  or  refusal  to 
obey  a  notice  of  hearing  or  subpoena  issued  under  this  section,  the  circuit 
court  shall  have  jurisdiction,  upon  application  of  the  director  or  the  director's 
representative,  to  issue  an  order  requiring  that  person  to  appear  and  testify 
or  produce  evidence  as  the  case  may  require  and  any  failure  to  obey  that 
order  of  the  court  may  be  punished  by  the  court  as  contempt.  Failure  to 
appear  at  any  hearing,  without  prior  authorization  to  do  so  from  the  director 
or  the  director's  representative,  may  result  in  the  director  finding  the  alleged 
violator  guilty  of  the  charges  complained  of  by  default.  An  order  may  be 
entered,  including  the  assessment  of  a  penalty,  which,  in  the  opinion  of  the 
director,  will  best  further  the  purposes  of  this  chapter. 

(2)  All  hearings  shall  be  recorded  either  by  a  court  reporter  or  by  tape  or 
mechanical  recorders  and  subject  to  transcription  upon  order  of  the  director  or 
any  interested  person.  If  the  request  for  transcription  originates  with  an 
interested  person,  that  person  shall  pay  the  cost  prior  to  the  production  of  the 
transcription. 

SOURCES:  Laws,  1976,  ch.  452,  §  10;  Laws,  1997,  ch.  389,  §  16,  eff  from  and 
after  July  1,  1997. 

§  41-26-21.    Final  order;  cost  bonds;  appeal. 

Following  the  hearing,  the  presiding  official  shall  enter  an  order  which 
shall  become  a  final  order  of  the  director,  unless  the  petitioner  or  other 
interested  person  appearing  at  the  hearing,  shall,  within  ten  (10)  days  after 
the  date  of  the  final  order  was  made,  appeal  to  the  Chancery  Court  of  the  First 
Judicial  District  of  Hinds  County  or  the  chancery  court  of  the  county  of  the 
situs,  in  whole  or  in  part.  The  petitioner  or  other  interested  person  shall  give 
a  cost  bond  with  sufficient  sureties,  payable  to  the  state  in  the  sum  of  not  less 
than  One  Hundred  Dollars  ($100.00)  nor  more  than  Five  Hundred  Dollars 
($500.00),  to  be  fixed  in  the  order  appealed  from.  The  cost  bond  shall  be  filed 
with  and  approved  by  the  director,  who  shall  certify  the  bond,  together  with  a 
certified  copy  of  the  record  of  the  hearing  in  the  matter,  to  the  chancery  court, 
which  shall  be  the  record  of  the  cause.  Except  as  provided  in  this  section,  an 
appeal  to  the  chancery  court  as  provided  in  this  section  shall  not  stay  the 
execution  of  a  final  order  of  the  director. 

Any  person  who  is  aggrieved  by  any  final  order  or  other  decision  issued 
under  this  section  may,  within  ten  (10)  days  after  the  date  of  that  order  or 
decision,  petition  the  Chancery  Court  of  the  First  Judicial  District  of  Hinds 
County  or  the  chancery  court  of  the  county  of  the  situs,  in  whole  or  in  part,  for 
an  appeal  with  supersedeas.  The  chancellor  shall  grant  a  hearing  on  that 
petition.  Upon  good  cause  shown,  the  chancellor  may  grant  the  appeal  with 
supersedeas.  The  appellant  shall  be  required  to  post  a  bond  with  sufficient 
sureties  according  to  law  in  an  amount  to  be  determined  by  the  chancellor. 
Appeals  shall  be  considered  only  upon  the  record  as  made  at  the  hearing  before 
the  presiding  official.  The  chancery  court  shall  always  be  deemed  open  for 
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hearing  of  appeals  and  the  chancellor  may  hear  the  appeal  in  termtime  or  in 
vacation  at  any  place  in  the  chancellor's  district.  The  appeal  shall  have 
precedence  over  all  civil  cases,  except  election  contests.  The  chancery  court 
shall  review  all  questions  of  law  and  of  fact.  If  no  prejudicial  error  is  found,  the 
matter  shall  be  affirmed  and  remanded  to  the  director  for  enforcement.  If  a 
prejudicial  error  is  found,  the  matter  shall  be  reversed  and  the  chancery  court 
shall  remand  the  matter  to  the  director  for  appropriate  action  as  may  be 
indicated  or  necessary  under  the  circumstances.  Appeals  may  be  taken  from 
the  chancery  court  to  the  Supreme  Court  in  the  manner  as  now  required  by 
law,  but  if  a  supersedeas  is  desired  by  the  party  appealing  to  the  chancery 
court,  that  party  may  apply  for  the  supersedeas  to  the  chancellor,  who  shall 
award  a  writ  of  supersedeas,  without  additional  bond,  if  in  the  chancellor's 
judgment  material  damage  is  not  likely  to  result.  If  material  damage  is  likely 
to  result,  the  chancellor  shall  require  a  supersedeas  bond  as  deemed  proper, 
which  shall  be  liable  to  the  state  for  any  damage. 

SOURCES:  Laws,  1976,  ch.  452,  §  11;  Laws,  1997,  ch.  389,  §  17,  eff  from  and  after 
July  1,  1997. 

§  41-26-23.    Establishment  of  Drinking  Water  Quality  Analysis 
Fund. 

(1)  There  is  created  in  the  State  Treasury  a  fund  to  be  designated  as  the 
"Drinking  Water  Quality  Analysis  Fund."  The  fund  shall  be  treated  as  a  special 
trust  fund.  Interest  earned  on  the  principal  in  the  fund  shall  be  credited  by  the 
Treasurer  to  the  fund.  The  fund  may  receive  monies  from  any  available  public 
or  private  source,  including  fees,  proceeds  and  grants.  The  department  shall 
expend  or  utilize  monies  in  the  fund  to  pay  all  reasonable  direct  and  indirect 
costs  of  water  quality  analysis  and  related  activities  as  required  by  the  federal 
Safe  Drinking  Water  Act,  as  amended.  Monies  in  the  fund  at  the  end  of  the 
fiscal  year  shall  be  retained  in  the  fund  for  use  in  the  succeeding  fiscal  year. 
Except  as  provided  in  subsection  (5)  of  this  section,  if  the  annual  fees  collected 
exceed  the  cost  of  administering  the  water  quality  analysis  program  in  that 
fiscal  year,  the  excess  shall  be  applied  to  the  cost  of  administering  the  program 
in  the  succeeding  fiscal  year.  In  the  succeeding  fiscal  year,  the  total  to  be 
collected  from  fees  shall  be  reduced  by  the  excess  retained  in  the  fund  and  the 
assessment  rates  shall  be  adjusted  proportionately. 

(2)  The  department  annually  shall  assess  and  collect  fees  for  water 
quality  analysis  and  related  activities  as  required  by  the  federal  Safe  Drinking 
Water  Act,  as  amended,  which  shall  not  exceed  Three  Dollars  ($3.00)  per 
connection  or  Forty  Thousand  Dollars  ($40,000.00)  per  system,  whichever  is 
less.  The  department  annually  shall  adopt  by  rule,  in  accordance  with  the 
Administrative  Procedures  Law  and  following  a  public  hearing,  a  fee  schedule 
to  cover  all  reasonable  direct  and  indirect  costs  of  water  quality  analysis  and 
related  activities  as  required  by  the  federal  Safe  Drinking  Water  Act,  as 
amended.  In  adopting  a  fee  schedule,  the  department  shall  consider  the 
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recommendations  of  the  advisory  committee  created  in  this  section,  if  those 
recommendations  are  made  in  a  timely  manner  as  provided. 

(3)  An  advisory  committee  is  created  to  study  the  program  needs  and  costs 
for  the  implementation  of  the  water  quality  analysis  program  and  to  conduct 
an  annual  review  of  the  needs  and  costs  of  administering  that  program.  The 
annual  review  shall  include  an  independent  recommendation  on  an  equitable 
fee  schedule  for  the  succeeding  fiscal  year.  Each  annual  review  report  shall  be 
due  to  the  department  by  May  1.  The  advisory  committee  shall  consist  of  one 

(1)  member  appointed  by  the  Mississippi  Rural  Water  Association,  one  (1) 
member  appointed  by  the  Mississippi  Municipal  Association,  one  (1)  member 
appointed  by  the  Mississippi  Association  of  Supervisors  and  one  (1)  member 
appointed  by  the  Mississippi  Water  and  Pollution  Control  Operators  Associa- 
tion, Inc. 

(4)  All  suppliers  of  water  for  which  water  quality  analysis  and  related 
activities  as  required  by  the  federal  Safe  Drinking  Water  Act,  as  amended,  are 
performed  by  the  State  Department  of  Health  shall  pay  the  water  quality 
analysis  fee  within  forty-five  (45)  days  following  receipt  of  an  invoice  from  the 
department.  In  the  discretion  of  the  department,  any  supplier  of  water 
required  to  pay  the  fee  shall  be  liable  for  a  penalty  equal  to  a  maximum  of  two 

(2)  times  the  amount  of  fees  due  and  payable  plus  an  amount  necessary  to 
reimburse  the  costs  of  delinquent  fee  collection  for  failure  to  pay  the  fee  within 
ninety  (90)  days  following  the  receipt  of  the  invoice.  Any  person  making  sales 
to  customers  of  water  for  residential,  noncommercial  or  nonagricultural  use 
and  who  recovers  the  fee  required  by  this  section  or  any  portion  thereof  from 
any  customer  shall  indicate  on  each  statement  rendered  to  customers  that 
these  fees  are  for  water  quality  analyses  required  by  the  federal  government 
under  the  Safe  Drinking  Water  Act,  as  amended. 

(5)  There  is  created  within  the  Drinking  Water  Quality  Analysis  Fund  an 
equipment  capital  expenditure  account,  hereinafter  referred  to  as  the  "ac- 
count." The  department  may  transfer  any  excess  fees,  not  exceeding  ten 
percent  (10%)  of  the  total  fees  assessed  under  this  section,  to  the  account.  The 
balance  in  the  account  shall  not  exceed  Five  Hundred  Thousand  Dollars 
($500,000.00).  Funds  in  the  account  shall  be  used  by  the  department,  as 
appropriated  by  the  Legislature,  to  defray  the  costs  of  purchasing  new 
equipment  or  repairing  existing  equipment  for  the  analysis  of  drinking  water. 

SOURCES:  Laws,  1997,  ch.  523,  §  1;  Laws,  2006,  ch.  409,  §  1,  eff  from  and  after 
July  1,  2006. 

Editor's  Note  —  This  section  was  also  codified  by  Section  4  of  ch.  389,  Laws  of  1997, 
effective  July  1,  1997. 
Federal  Aspects  —  Federal  Safe  Drinking  Water  Act,  see  42  USCS  §§  300f  et  seq. 

§  41-26-25.    Creation  of  Public  Water  System  Assistance  Fund. 

(l)(a)  There  is  created  in  the  State  Treasury  a  fund  to  be  designated  as  the 
"Pubhc  Water  System  Assistance  Fund."  The  fund  shall  contain  two  (2) 
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accounts,  designated  as  the  "Public  Water  System  Technical  Assistance 
Account"  and  the  "Public  Water  Systems  Bond  Operations  Account." 

(b)  Monies  in  the  Public  Water  System  Technical  Assistance  Account 
shall  be  used  to  pay  the  reasonable  direct  and  indirect  costs  of  providing 
technical  assistance  to  public  water  systems  under  the  program  established 
in  Section  41-26-5.  Monies  in  the  Public  Water  Systems  Bond  Operations 
Account  shall  be  used  as  ordered  by  the  court  under  Section  41-26-31. 

(2)  Expenditures  may  be  made  from  the  fund  upon  requisition  by  the 
director. 

(3)  The  fund  shall  be  treated  as  a  special  trust  fund.  Interest  earned  on 
the  principal  shall  be  credited  by  the  Treasurer  to  the  fund. 

(4)  The  fund  may  receive  monies  from  any  available  public  or  private 
source,  including,  but  not  limited  to,  collection  of  fines,  penalties  or  fees, 
proceeds  from  bond  or  other  financial  security  forfeitures,  interest,  grants, 
taxes,  public  and  private  donations,  petroleum  violation  escrow  funds  or 
refunds,  and  appropriated  funds. 

SOURCES:  Laws,  1997,  ch.  389,  §  5,  eff  from  and  after  July  1,  1997. 

Cross  References  —  Proceeds  of  any  forfeiture  of  bonds  required  under  §  41-26-31 
to  be  deposited  in  the  Public  Water  Systems  Bond  Operations  Account,  see  §  41-26-31. 

Penalties  and  fines  collected  under  §  41-26-31(1)  to  be  deposited  in  the  Public  Water 
Systems  Technical  Assistance  Account,  see  §  41-26-31. 

§  41-26-31.    Enforcement  of  chapter;  civil  penalties. 

(1)  If  the  director  finds  any  person  guilty  of  a  violation  of  this  chapter,  any 
rule  or  regulation  or  written  order  of  the  director  or  any  condition  or  limitation 
of  an  approval,  the  director  may  assess  and  levy  a  civil  penalty  of  not  more 
than  Twenty-five  Thousand  Dollars  ($25,000.00)  for  each  violation,  except  as 
provided  in  Section  41-26-8(3).  Each  day  of  a  continuing  violation  is  a  separate 
violation.  Any  penalty  shall  be  assessed  and  levied  by  the  director  after  a 
hearing  as  provided  in  this  chapter.  Appeals  from  the  imposition  of  the  civil 
penalty  may  be  taken  to  the  Chancery  Court  of  the  First  Judicial  District  of 
Hinds  County  or  the  chancery  court  of  the  county  of  the  situs,  in  whole  or  in 
part,  as  provided  in  Section  41-26-15.  If  the  appellant  desires  to  stay  the 
execution  of  a  civil  penalty  assessed  under  this  section,  the  appellant  shall  give 
bond  with  sufficient  sureties  of  one  or  more  guaranty  or  surety  companies 
authorized  to  do  business  in  this  state,  payable  to  the  State  of  Mississippi,  in 
an  amount  equal  to  double  the  amount  of  any  civil  penalty  assessed  by  the 
director,  as  to  which  the  stay  of  execution  is  desired.  If  the  judgment  is 
affirmed,  the  appellant  shall  pay  all  costs  of  the  assessment  entered  against 
the  appellant. 

(2)  In  addition  to  or  in  lieu  of  the  penalty  provided  in  subsection  (1)  of  this 
section,  the  director  may  institute  and  maintain  in  the  name  of  the  state  any 
proceedings  necessary  or  appropriate  to  enforce  this  chapter,  any  rule  or 
regulation  or  written  order  of  the  director  or  any  condition  or  limitation  of  an 
approval.  The  proceedings  may  be  filed  and  heard  in  the  appropriate  circuit. 
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chancery,  county  or  justice  court  of  the  county  in  which  venue  may  He,  or  in  the 
Circuit,  Chancery  or  County  Court  of  the  First  Judicial  District  of  Hinds 
County,  as  the  case  may  be.  The  director  may  obtain  mandatory  or  prohibitory 
injunctive  rehef,  either  temporary  or  permanent.  In  cases  of  imminent  and 
substantial  hazard  or  endangerment,  it  shall  not  be  necessary  that  the  state 
plead  or  prove:  (a)  that  irreparable  damage  would  result  if  the  injunction  did 
not  issue;  (b)  that  there  is  no  adequate  remedy  at  law;  or  (c)  that  a  written 
order  has  first  been  issued  for  the  alleged  violation. 

(3)  In  determining  the  amount  of  any  penalty  under  this  section,  the 
director  shall  consider  at  a  minimum: 

(a)  The  willfulness  of  the  violation; 

(b)  Costs  of  restoration  and  abatement; 

(c)  Economic  benefit  as  a  result  of  noncompliance; 

(d)  The  seriousness  of  the  violation,  including  any  harm  or  hazard  to 
the  public  health  and  welfare;  and 

(e)  Past  performance  history. 

(4)  (a)  The  owner  of  any  public  water  system  found  in  violation  of  this 
chapter  may  submit  to  the  director  a  plan  for: 

(i)  The  physical  consolidation  of  the  system  with  one  or  more  other 
viable  public  water  systems; 

(ii)  The  consolidation  of  significant  management  and  administrative 
functions  of  the  system  with  one  or  more  other  viable  public  water  systems 
or  contract  or  satellite  management  of  the  system;  or 

(iii)  The  transfer  of  ownership  of  the  system. 

(b)  If  the  director  approves  the  plan  and  the  plan  is  fully  implemented 
as  determined  by  the  director,  the  director  shall  waive  any  penalty  assessed 
under  this  section  for  a  violation  identified  in  the  approved  plan  before  the 
date  on  which  the  action  specified  in  the  approved  plan  was  completed. 

(5)  (a)  In  addition  to  or  in  lieu  of  any  other  penalty  imposed  under  this 
section,  the  director  may  require  the  owner  of  any  public  water  system  found 
in  violation  to  provide  a  performance  bond  or  other  acceptable  financial 
security  instrument  including,  but  not  limited  to,  cash,  negotiable  bonds  of 
the  United  States  government  or  the  state,  or  negotiable  certificates  of 
deposit  or  a  letter  of  credit  of  any  bank  organized  or  transacting  business  in 
the  state  and  insured  by  the  Federal  Deposit  Insurance  Corporation  or  the 
Federal  Savings  and  Loan  Insurance  Corporation  or  a  similar  federal 
banking  or  savings  and  loan  insurance  organization  to  the  department.  The 
bond  or  financial  security  must  be  approved  by  the  director.  The  purpose  of 
the  bond  or  other  financial  security  shall  be  the  protection  of  the  health  and 
welfare  of  the  customers  of  the  system.  The  board  shall  establish  by 
regulation  the  acceptable  forms  of  financial  security  and  the  amount  of 
financial  security  required  for  the  various  types  and  sizes  of  facilities.  The 
director  shall  notify  the  owner,  in  writing,  of  the  form  and  amount  of  security 
required. 

(b)  The  director  may  petition  the  Chancery  Court  of  the  First  Judicial 
District  of  Hinds  County  for  forfeiture  of  the  bond  or  other  financial  security, 
if  the  director  determines  that: 
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(i)  The  continued  operation  or  lack  of  operation  of  the  system  covered 
by  this  section  represents  a  threat  to  the  pubHc  health  and  welfare; 

(ii)  All  reasonable  and  practical  efforts  under  the  circumstances  have 
been  made  to  obtain  corrective  actions  from  the  violators;  and 

(iii)  It  does  not  appear  that  corrective  actions  can  or  will  be  taken 
within  an  appropriate  time  as  determined  by  the  director,  or  it  appears  the 
facility  has  been  abandoned. 

(c)  The  proceeds  of  any  forfeiture  shall  be  deposited  in  the  Public  Water 
Systems  Bond  Operations  Account  of  the  Public  Water  Systems  Assistance 
Fund  and  shall  be  used  as  ordered  by  the  court  to  address  or  correct  the 
noncompliance  at  the  system.  The  proceeds  shall  be  in  addition  to  any  other 
funds  otherwise  appropriated  to  the  department  and  may  be  expended  under 
the  authority  of  this  section  without  additional  action  of  the  Legislature  or 
the  Department  of  Finance  and  Administration. 

(d)  If  the  court  finds  that  a  system  has  been  abandoned  or  that  services 
of  a  system  have  been  terminated,  the  court  may  enter  any  orders  regarding 
continued  operations  of  that  system  as  it  deems  necessary  to  protect  the 
public  health  and  welfare. 

(6)  (a)  Any  penalty  assessed  by  the  director  under  this  section  shall  be  due 
and  payable  within  thirty  (30)  days  after  notification  of  the  violator  of  the 
order,  and  shall  be  due  and  payable  jointly  or  severally,  as  the  order  may 
require  or  allow. 

(b)  If  the  assessed  penalty  is  not  paid  within  the  thirty  (30)  days,  or 
within  any  additional  time  as  the  director  may  allow,  the  director  may  file 
suit  in  the  Circuit  Court  of  the  First  Judicial  District  of  Hinds  County  or  any 
other  court  with  appropriate  jurisdiction  to  enforce  the  order,  collect  the 
penalty  and  recover  reasonable  attorne3^'s  fees  and  all  court  costs. 

(c)  A  copy  of  the  administrative  order  shall  be  sufficient  proof  as  to  the 
decision  of  the  director. 

(7)  All  fines  and  penalties  recovered  or  collected  by  the  director  under 
subsection  (1)  of  this  section  shall  be  deposited  in  the  Public  Water  Systems 
Technical  Assistance  Account  of  the  Public  Water  Systems  Assistance  Fund. 

SOURCES:  Laws,  1997,  ch.  389,  §  6,  eff  from  and  after  July  1,  1997. 

Cross  References  —  Exemption  of  semipublic  water  system  from  penalty  provided 
under  this  section,  see  §  41-26-8. 

Public  Water  Systems  Band  Operations  Account  of  the  Public  Water  Systems 
Assistance  Fund,  see  §  41-26-25. 

ATTORNEY  GENERAL  OPINIONS 


Under  appropriate  circumstances,  a 
professional  engineer,  or  any  other  per- 
son, operating  under  and  subject  to  the 
provisions  of  the  Safe  Water  Act  or  the 
regulations  adopted  in  furtherance  of  that 


Act,  may  be  found  to  be  a  violator  and 
subjected  to  the  penalties  prescribed  in 
this  section.  Amy,  Nov.  14,  2003,  A.G.  Op. 
03-0598. 
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§  41-26-101  Public  Health 

COMMUNITY  PUBLIC  WATER  SYSTEM 


Sec. 

41-26-101.       Management  training  for  community  public  water  system  board  mem- 
bers. 

41-26-103.  Repealed. 

§  41-26-101.    Management  training  for  community  public  wa- 
ter system  board  members. 

(1)  Each  member  elected  or  reelected  after  June  30,  1998,  to  serve  on  a 
governing  board  of  any  community  public  water  system,  except  systems 
operated  by  municipalities  with  a  population  greater  than  ten  thousand 
(10,000),  shall  attend  a  minimum  of  eight  (8)  hours  of  management  training 
within  two  (2)  years  following  the  election  of  that  board  member.  Any  member 
failing  to  complete  the  management  training  within  two  (2)  years  after  his 
election  shall  be  subject  to  removal  from  the  board  by  the  remaining  members. 
If  a  board  member  has  undergone  training  and  is  reelected  to  the  board,  that 
board  member  shall  not  be  required  to  attend  training  as  provided  by  this 
subsection. 

(2)  The  management  training  shall  be  organized  by  the  State  Department 
of  Health,  in  cooperation  with  the  Mississippi  Rural  Water  Association  and 
other  organizations.  The  management  training  shall  include  information  on 
water  system  management  and  financing,  rate  setting  and  structures,  opera- 
tions and  maintenance,  applicable  laws  and  regulations,  ethics,  the  duties  and 
responsibilities  of  a  board  member  and  other  information  deemed  necessary  by 
the  department  after  consultation  with  the  association  and  other  organiza- 
tions. The  department  shall  develop  and  provide  all  training  materials.  The 
department  may  charge  a  fee  not  to  exceed  Seventy-five  Dollars  ($75.00)  per 
member  to  defray  the  actual  costs  of  providing  the  materials  and  training. 
These  costs  shall  be  reimbursed  to  the  board  member  as  an  expense  of  the 
community  public  water  system. 

(3)  To  avoid  board  members  having  to  interfere  with  their  jobs  or 
employment,  management  training  sessions  may  be  divided  into  segments 
and,  to  the  greatest  extent  possible,  shall  be  scheduled  for  evening  sessions. 
The  department  shall  conduct  management  training  on  a  regional  basis  and 
shall  use  community  college  or  other  public  facilities  for  the  convenience  of 
board  members. 

(4)  The  department  may  make  exceptions  to  and  grant  exemptions  and 
variances  to  the  requirements  of  this  section  for  good  cause  shown. 

SOURCES:  Laws,  1997,  ch.  392,  §  1;  Laws,  1998,  ch.  569,  §  2;  Laws,  2007,  ch.  374, 
§  1,  eff  from  and  after  July  1,  2007. 

§  41-26-103.  Repealed. 

Repealed  by  Laws  2002,  ch.  383,  §  1,  effective  July  1,  2003. 
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§  41-26-103 


Laws,  1999,  ch.  472,  §  1;  Laws,  2002,  ch.  383,  §  1,  eff  from  and  after  July 
1,  2002. 

Editor's  Note  —  Former  41-26-103  was  entitled  "Department  of  Health  to  identify 
potentially  nonviable  community  public  water  systems;  technical  assistance;  notice  to 
Public  Utilities  Staff  if  assistance  refused;  financial  and/or  managerial  review." 
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CHAPTER  27 


Mosquito  Control 

Article  1.         County  Mosquito  Control  Commissions    41-27-1 

Article  3.         Rice  Field  Mosquito  Control  Law    41-27-101 

Article  1. 
County  Mosquito  Control  Commissions. 

Sec. 

41-27-1.  County  mosquito  control  commission  authorized. 

41-27-3.  Director  of  State  Board  of  Health  to  be  member. 

41-27-5.  Duties  of  State  Board  of  Health. 

41-27-7.  Outside  aid  may  be  accepted. 

41-27-9.  Powers  of  commission. 

41-27-11.         Plans  and  estimates  of  cost  to  be  filed  annually. 

41-27-13.         Source  of  funds. 

41-27-15.         How  funds  are  to  be  expended. 

41-27-17.         Annual  report  to  be  filed. 

41-27-19.         Two  counties  may  act  jointly. 

41-27-21.         Fiscal  management  where  two  or  more  counties  act  jointly. 

41-27-23.         Boards  of  supervisors  to  indicate  amount  of  funds  to  be  applied  to 

control  work;  notice  to  other  counties;  withdrawal  by  dissatisfied  county. 
41-27-25.         Approval  and  allowance  for  payment  of  expenses  and  claims;  forwarding 

of  copies  of  minute  entries  of  approved  claims. 
41-27-27.         Submission  of  list  of  claims  to  boards  of  supervisors;  issuance  of  county 

warrants. 

41-27-29.         Duties  of  county  mosquito  control  commissions  and  joint  mosquito 
control  commission, 

41-27-31.         Elimination  of  county  in  default  from  membership  of  joint  mosquito 

control  commission. 
41-27-33.         Existing  laws  not  affected. 

§  41-27-1.    County  mosquito  control  commission  authorized. 

The  county  board  of  supervisors  in  any  county  of  this  state  may,  with  the 
approval  of  the  state  health  officer,  appoint  three  (3)  persons  who  will 
constitute  a  board  of  commissioners  of  said  county  to  be  known  as  "The 

 County  Mosquito  Control  Commission,"  (inserting  the  name  of  the 

county  in  and  for  which  the  commissioners  are  appointed).  The  commissioners 
first  so  appointed  in  any  county  shall  hold  office  respectively  for  the  term  of  one 
(1),  two  (2)  and  three  (3)  years,  as  indicated  and  fixed  in  the  order  of 
appointment.  All  such  commissioners,  after  the  first  appointment,  shall  be  so 
appointed  for  the  full  term  of  three  (3)  years.  Vacancies  in  the  said  commission 
occurring  by  resignation  or  otherwise  shall  be  filled  by  the  county  board  of 
supervisors  with  the  approval  of  the  state  health  officer,  and  the  persons 
appointed  to  fill  such  vacancies  shall  be  appointed  for  the  unexpired  term  only. 
Such  persons  so  appointed,  when  duly  qualified,  constituting  such  commission, 
and  their  successors  are  hereby  created  a  body  politic,  with  power  to  sue  and 
be  sued,  to  use  a  common  seal  and  make  bylaws. 
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The  members  of  any  such  commission  shall  serve  without  compensation, 
except  that  the  necessary  expenses  of  each  commissioner  for  actual  attendance 
of  meetings  and  a  per  diem  as  provided  in  Section  25-3-69  shall  be  allowed  and 
paid.  No  commissioner  shall  be  paid  per  diem  in  excess  of  two  (2)  meetings  per 
month.  The  president  and  secretary  shall  furnish  bond  in  the  amount  of  Five 
Thousand  Dollars  ($5,000.00)  each,  the  fee  for  same  to  be  charged  to  available 
funds  obtained  for  the  work  herein  mentioned.  No  persons  employed  by  the 
said  commission  shall  be  a  member  thereof.  Before  entering  upon  the  duties  of 
his  office  each  commissioner  shall  take  and  subscribe  an  oath  or  affirmation 
before  the  clerk  of  the  county  in  and  for  which  he  is  appointed,  to  faithfully  and 
impartially  perform  the  duties  of  his  office,  which  oath  or  affirmation  shall  be 
filed  with  the  clerk  of  the  county  wherein  the  commission  of  which  he  is  a 
member  is  appointed.  Every  such  commission  shall  annually  choose  from 
among  its  members  a  president  and  treasurer,  and  employ  a  director  who  is 
trained  in  mosquito  control  operations,  and  whose  duty  it  shall  be  to  direct  the 
work  of  the  commission  as  its  executive.  Every  such  commission  shall  employ 
a  clerk  or  secretary,  and  such  other  help  as  it  may  deem  necessary  to  carry  out 
the  purposes  of  this  article.  It  may  also  determine  the  duties  and  compensation 
of  such  employees,  and  miake  all  rules  and  regulations  respecting  the  same. 

It  shall  be  the  duty  of  the  county  board  of  supervisors  in  each  county  to 
provide  such  commission  with  a  suitable  office  where  its  meetings  may  be  held, 
its  maps,  plans,  documents,  records,  and  accounts  shall  be  kept,  and  office 
work  carried  on.  The  commission  shall  hold  monthly  meetings,  and  not  less 
than  two  (2)  members  shall  constitute  a  quorum. 

SOURCES:  Codes,  1930,  §  4942,  §  7097;  Laws,  1928,  ch.  190;  Laws,  1983,  ch.  547, 
eff  from  and  after  October  1,  1983. 

Cross  References  —  Vermin  eradication  programs  in  connection  with  solid  wastes 
disposal  facilities,  see  §  17-17-19. 
Jurisdiction  and  powers  of  board  of  supervisors,  generally,  see  §  19-3-41. 
Rice  field  mosquito  control  see  §§  41-27-101  et  seq. 

ATTORNEY  GENERAL  OPINIONS 

A  municipality  may  perform  the  func-  sions  created  by  counties.  Fernald,  Aug.  8, 
tions  given  to  mosquito  control  commis-     2003,  A.G.  Op.  03-0408. 

RESEARCH  REFERENCES 

Am  Jur.  39  Am.  Jur.  2d,  Health  §  52. 

§  41-27-3.    Director  of  State  Board  of  Health  to  be  member. 

The  state  health  officer  shall  be  a  member  ex-officio  of  each  county 
mosquito  control  commission  and  shall  co-operate  with  them  for  the  effective 
carrying  out  of  their  plans  and  work.  The  said  state  health  officer  shall  serve 
without  compensation,  except  that  the  necessary  expenses  actually  incurred 
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by  him  in  the  attendance  of  meetings  of  said  commissions  shall  be  allowed  and 
paid. 

SOURCES:  Codes,  1930,  §  4943;  1942,  §  7098;  Laws,  1928,  ch.  190. 

§  41-27-5.    Duties  of  State  Board  of  Health. 

The  State  Board  of  Health,  or  its  representative,  shall,  upon  request  of  a 
county  mosquito  control  commission,  furnish  the  said  commission  with  such 
surveys,  maps,  information,  and  advice  as  may  be  available  for  the  prosecution 
of  the  work,  or,  as  in  its  opinion,  will  be  of  advantage  in  connection  therewith. 
The  expenses  of  surveys  shall  be  paid,  in  whole  or  in  part,  by  the  said 
commission. 

SOURCES:  Codes,  1930,  §  4943;  1942,  §  7098;  Laws,  1928,  ch.  190. 

§  41-27-7.    Outside  aid  may  be  accepted. 

The  county  board  of  supervisors  and  the  county  mosquito  control  commis- 
sion, may  with  the  approval  of  the  state  health  officer  receive  and  accept  any 
aid  whatsoever  from  any  source  calculated  to  further  the  success  of  a  plan  or 
plans  based  on  this  article. 

SOURCES:  Codes,  1930,  §  4945;  1942,  §  7100;  Laws,  1928,  eh.  190. 

§  41-27-9.    Powers  of  commission. 

Every  such  county  mosquito  control  commission  shall  have  the  power  to 
eliminate  all  breeding  and  producing  places  of  mosquitoes  within  the  county 
where  it  is  appointed,  and  to  do  and  perform  all  acts  and  to  carry  out  all  plans 
which  in  its  opinion  and  judgment  may  be  necessary  or  proper  for  the  survey 
and  elimination  of  breeding  and  producing  places  of  mosquitoes  or  which  will 
tend  to  exterminate  mosquitoes  within  said  county. 

In  addition  to  its  primary  responsibility  for  mosquito  control,  each 
commission  shall  also  have  the  power  and  authority  within  its  discretion  and 
capability  to  provide  services  to  any  member  county  or  any  municipality  within 
a  member  county  on  a  one  (1)  time  or  continuing  basis  for  the  control  and 
elimination  of  other  pests  of  a  public  health  or  annoyance  nature  on  any  public 
property  belonging  to  such  county  or  municipality;  provided,  however,  that  the 
board  of  supervisors  of  a  county  or  a  governing  body  of  a  municipality  located 
in  a  member  county  may  request  such  services  for  specified  private  property  by 
adoption  of  an  order  spread  upon  the  minutes  of  such  board  or  governing  body 
stating  that  such  services  are  necessary  in  the  interest  of  public  health  and 
setting  forth  the  facts  upon  which  such  finding  is  based.  The  actual  cost  of  such 
services  shall  be  paid  in  full  by  the  county  or  municipality  requesting  same.  All 
claims  arising  hereunder  shall  be  billed  directly  to  the  requesting  county  or 
municipality  and  shall  be  processed  by  such  county  or  municipality  under 
normal  claims  procedure. 
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SOURCES:  Codes,  1930,  §  4946;  1942,  §  7101;  Laws,  1928,  ch.  190;  Laws,  1975, 
ch.  417,  eff  from  and  after  passage  (approved  March  26,  1975). 

Cross  References  —  Pesticide  Law  of  1975,  see  §§  69-23-1  et  seq. 
Pesticide  Application  Law  of  1975,  see  §§  69-23-101  et  seq. 

§  41-27-11.    Plans  and  estimates  of  cost  to  be  filed  annually. 

Each  county  mosquito  control  commission  shall,  on  or  before  the  first  day 
of  November  in  each  and  every  year,  file  with  the  state  health  officer  a  detailed 
estimate  of  the  moneys  required  for  the  ensuing  year,  and  a  plan  of  the  work 
to  be  done  and  the  methods  to  be  employed.  The  said  state  health  officer  shall 
have  the  power  to  approve,  modify,  or  alter  the  said  estimates,  plans  and 
methods.  The  estimate,  plan  and  method  finally  approved  by  him  shall  be 
forwarded  to  the  county  board  of  supervisors  in  each  county  on  or  before  the 
first  day  of  December  following  its  receipt. 

SOURCES:  Codes,  1930,  §  4947;  1942,  §  7102;  Laws,  1928,  ch.  190. 

§  41-27-13.    Source  of  funds. 

The  county  board  of  supervisors  of  each  county,  or  other  body  having 
control  of  the  finances  thereof,  may  include  the  amount  of  money,  approved  by 
the  County  Mosquito  Control  Commission  and  the  State  Health  Officer, 
annually  in  the  general  fund  levy. 

SOURCES:  Codes,  1930,  §  4948;  1942,  §  7103;  Laws,  1928,  ch.  190;  Laws,  1964, 
1st  Ex.  Sess.  ch.  16;  Laws,  1985,  ch.  536,  §  9;  Laws,  1986,  ch.  400,  §  24,  eff 
from  and  after  October  1,  1986. 

Cross  References  —  Local  ad  valorem  tax  levies,  generally,  see  §§  27-39-301  et  seq. 

§  41-27-15.    How  funds  are  to  be  expended. 

The  moneys  so  raised,  or  so  much  thereof  as  may  be  required,  may  be  paid 
from  time  to  time  for  the  operations,  work,  materials  and  labor  of  the  county 
mosquito  control  commission,  duly  signed  and  approved  by  the  president  and 
secretary  thereof  by  order  of  the  board  of  supervisors. 

SOURCES:  Codes,  1930,  §  4949;  1942,  §  7104;  Laws,  1928,  ch.  190. 

§  41-27-17.    Annual  report  to  be  filed. 

It  shall  be  the  duty  of  each  county  mosquito  control  commission  annually, 
on  or  before  the  20th  day  of  January  in  each  year,  to  submit  to  the  state  health 
officer  and  the  county  board  of  supervisors  in  its  respective  county,  a  report 
setting  forth  the  amount  of  moneys  expended  during  the  previous  year,  the 
methods  employed,  the  work  accomplished,  and  any  other  information  which, 
in  the  judgment  of  the  board  of  supervisors,  may  seem  pertinent. 
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SOURCES:  Codes,  1930,  §  4950;  1942,  §  7105;  Laws,  1928,  ch.  190. 

§  41-27-19.    Two  counties  may  act  jointly. 

Two  or  more  counties  may  combine  for  the  purpose  of  carrjdng  out  the 
provisions  of  this  article  in  the  respective  counties,  each  county  retaining  all 
rights  set  forth  in  this  article.  The  commissioners  in  the  counties  combined 
may  enter  into  agreement  to  employ  for  purposes  of  economy,  the  same  director 
and  other  personnel  for  the  work  of  the  commission  in  the  counties  so 
combined,  all  expenses,  including  salaries,  labor,  material,  and  the  like  being 
paid  by  the  county  in  which  the  work  is  performed. 

SOURCES:  Codes,  1930,  §  4944;  1942,  §  7099;  Laws,  1928,  ch.  190. 

§  41-27-21.  Fiscal  management  where  two  or  more  counties 
act  jointly. 

When  two  or  more  counties  act  jointly  under  the  mosquito  control 
provisions  of  this  article,  especially  under  the  provisions  of  Section  41-27-19, 
the  fiscal  control  thereof,  including  the  apportionment  of  funds  and  the 
payment  of  expenses  in  connection  with  such  work,  shall  be  made  as  provided 
in  Sections  41-27-23  through  41-27-31. 

SOURCES:  Codes,  1942,  §  7099-01;  Laws,  1964,  1st  Ex.  Sess.  ch.  15,  §  1,  eff  from 
and  after  passage  (approved  July  14,  1964). 

§  41-27-23.  Boards  of  supervisors  to  indicate  amount  of  funds 
to  be  applied  to  control  work;  notice  to  other  counties; 
withdrawal  by  dissatisfied  county. 

The  board  of  supervisors  of  each  county  so  combined  in  such  joint 
agreement  shall,  at  the  time  of  making  and  approving  the  budget  of  such 
county  for  the  ensuing  year,  clearly  state  the  amount  of  funds  to  be  applied  to 
mosquito  control  work  under  the  authority  of  such  joint  agreement.  It  shall  be 
the  duty  of  the  clerk  of  each  board  of  supervisors,  upon  the  fixing  and 
approving  of  such  budget,  to  notify  by  letter  addressed  to  the  presidents  of  the 
boards  of  supervisors  of  each  other  county  included  in  such  joint  activity  the 
amount  provided  for  such  mosquito  control  work  in  said  budget.  In  event  any 
county  included  in  such  joint  activity  by  its  board  of  supervisors  should  be 
dissatisfied  with  the  amount  of  funds  allocated  by  any  other  county  within 
such  group  for  the  aforesaid  purpose,  such  county  shall  have  the  right,  by  order 
spread  upon  its  minutes  and  a  copy  thereof  mailed  to  the  president  of  the  board 
of  supervisors  of  each  other  county  in  such  joint  agreement,  of  the  withdrawal 
of  such  dissatisfied  county  from  said  agreement  and,  insofar  as  such  dissatis- 
fied county  shall  be  concerned,  the  said  agreement  shall  be  terminated. 

SOURCES:  Codes,  1942,  §  7099-02;  Laws,  1964,  1st  Ex.  Sess.  ch.  15,  §  2,  eff  from 
and  after  passage  (approved  July  14,  1964). 
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§  41-27-25.  Approval  and  allowance  for  payment  of  expenses 
and  claims;  forwarding  of  copies  of  minute  entries  of  ap- 
proved claims. 

On  or  before  the  first  day  of  each  month  following  such  agreement,  and  as 
long  as  the  agreement  remains  in  effect,  the  county  mosquito  control  commis- 
sion for  each  of  the  counties  in  such  joint  agreement  shall  meet  and  approve 
and  allow  for  payment  of  all  expenses,  including  salaries,  labor,  material,  and 
the  like  to  be  paid  by  the  county  in  which  the  work  for  such  claims  was  done 
or  performed  and  for  which  such  materials  were  purchased  during  the  month. 
The  claims  so  approved  for  payment  shall  be  entered  upon  the  minutes  of  such 
county  mosquito  control  commission  and  a  copy  thereof,  certified  by  either  the 
president  or  secretary  of  such  county  mosquito  control  commission,  shall  be 
mailed  to  the  clerk  of  the  board  of  supervisors  of  the  county  for  which  such 
county  mosquito  control  commission  was  appointed,  and  a  copy  thereof  mailed 
to  the  president  of  the  board  of  supervisors  and  the  president  of  the  county 
mosquito  control  commission  appointed  and  acting  for  the  other  counties  in 
said  agreement. 

SOURCES:  Codes,  1942,  §  7099-03;  Laws,  1964,  1st  Ex.  Sess.  ch.  15,  §  3,  eff  from 
and  after  passage  (approved  July  14,  1964). 

§  41-27-27.  Submission  of  list  of  claims  to  boards  of  supervi- 
sors; issuance  of  county  warrants. 

Upon  receipt  of  a  certified  copy  of  such  approved  list  of  claims  and 
expenses,  and  at  the  time  when  other  claims  are  considered  by  the  several 
boards  of  supervisors  of  the  counties  in  such  agreement,  the  clerks  of  such 
boards  of  supervisors  shall  submit  such  list  of  approved  claims  to  such  boards 
of  supervisors  for  their  approval,  and  a  county  warrant  shall  be  ordered  issued, 
payable  to  the  president  and  secretary  of  the  joint,  or  combined,  mosquito 
control  commission  of  such  counties. 

SOURCES:  Codes,  1942,  §  7099-04;  Laws,  1964, 1st  Ex.  Sess.  eh.  15,  §  4,  eff  from 
and  after  passage  (approved  July  14,  1964). 

§  41-27-29.  Duties  of  county  mosquito  control  commissions 
and  joint  mosquito  control  commission. 

Each  county  mosquito  control  commission  and  the  joint  mosquito  control 
commission  shall  be  subject  to  and  perform  the  following: 

(a)  Upon  receipt  of  the  county  warrant  from  each  of  the  cooperating 
counties,  the  president  and  secretary  of  the  joint  commission  shall  cause  said 
warrant  to  be  deposited  into  the  credit  of  an  appropriate  fund  to  be 
established  by  said  joint  commission  in  a  bank  which  shall  be  one  of  the 
banks  then  or  theretofore  designated  as  a  county  depository  by  the  board  of 
supervisors  of  the  county  in  which  such  bank  is  located  and  be  disbursed  by 
check  or  pay  warrant  over  the  signatures  of  the  president  and  secretary  for 
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such  purposes  and  only  for  such  purposes  as  have  been  approved  and 
allowed  as  provided  in  Section  41-27-25.  The  president  and  secretary  of  the 
joint  commission  shall  be  liable  on  their  official  bonds  for  the  disbursement 
of  funds  as  herein  provided. 

(b)  All  purchases  and  expenditures  shall  be  made  in  accordance  with 
the  laws  applicable  to  county  purchases  and  expenditures. 

(c)  The  president  and  secretary  issuing  checks  or  pay  warrants  shall 
withhold  from  wages  and  salaries  paid  to  each  employee  each  month  the 
required  federal  income  tax,  social  security  tax,  and  state  retirement 
contribution  in  accordance  with  the  requirements  of  the  county  in  which  the 
respective  employees  reside. 

(d)  At  the  end  of  each  month  the  commission  making  disbursements 
shall  report  and  remit  the  respective  amounts  so  withheld  to  the  chancery 
clerk  of  the  county  in  which  each  employee  resides,  for  incorporation  by  said 
clerk  in  the  reports  required  to  be  made  by  said  clerk,  as  county  auditor  for 
said  county.  Said  report  shall  be  made  in  such  form  as  required  by  the 
chancery  clerk  in  each  county. 

(e)  The  books  and  all  records  of  each  county  commission  and  the  joint 
commission  shall  be  made  available  and  subject  to  such  audits  as  the 
respective  county  auditors  of  the  cooperating  counties  and  the  state  auditor 
may  deem  proper  and  necessary. 

SOURCES:  Codes,  1942,  §  7099-05;  Laws,  1964, 1st  Ex.  Sess.  ch.  15,  §  5,  eff  from 
and  after  passage  (approved  July  14,  1964). 

Editor's  Note  —  Section  7-7-2  provides  that  the  words  "State  Auditor  of  Public 
Accounts,"  "State  Auditor,"  and  "Auditor"  appearing  in  the  laws  of  this  state  in 
connection  with  the  performance  of  Auditor's  functions  shall  mean  the  State  Fiscal 
Officer. 

Section  27-104-6  provides  that  whenever  the  term  "State  Fiscal  Officer"  appears  in 
any  law  it  shall  mean  "Executive  Director  of  the  Department  of  Finance  and  Adminis- 
tration". 

§  41-27-31.    Elimination  of  county  in  default  from  member- 
ship of  joint  mosquito  control  commission. 

In  event  a  county  being  a  member  of  such  joint  mosquito  control  commis- 
sion shall  fail  or  refuse,  within  a  reasonable  time,  to  issue  and  deliver  to  the 
president  of  such  joint  mosquito  control  commission  a  valid  warrant  in 
payment  of  its  proportionate  part  of  such  expenses,  the  other  county  or 
counties  being  members  of  such  joint  mosquito  control  commission  shall  have 
the  right,  upon  written  notice  to  the  president  of  the  board  of  supervisors  so  in 
default,  to  eliminate  such  default  county  from  membership  in  such  joint 
mosquito  control  commission. 

SOURCES:  Codes,  1942,  §  7099-06;  Laws,  1964,  1st  Ex.  Sess.  ch.  15,  §  6,  eff  from 
and  after  passage  (approved  July  14,  1964). 
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§  41-27-33.    Existing  laws  not  affected. 

Nothing  in  this  article  shall  be  construed  to  alter,  amend,  modify,  or  repeal 
any  statute  conferring  upon  state  or  local  boards  of  health  any  powers  or  duties 
in  connection  with  the  extermination  of  mosquitoes  in  this  state,  but  this 
article  shall  be  construed  to  be  supplementary  thereto. 

SOURCES:  Codes,  1930,  §  4951;  1942,  §  7106;  Laws,  1928,  ch.  190. 

Article  3. 
Rice  Field  Mosquito  Control  Law. 


Sec. 

41-27-101.  Declaration  of  purpose. 

41-27-103.  County  mosquito  control  commission  created. 

41-27-105.  Members;  vacancy. 

41-27-107.  General  powers  of  commission. 

41-27-109.  Meeting;  officers;  bonds. 

41-27-111.  Compensation. 

41-27-113.  Commission  to  investigate  feasibility  of  rice  field  mosquito  control  plan; 
report  thereon. 

41-27-115.  Board  of  supervisors  may  require  permit  for  rice  production. 

41-27-117.  Application  for  permit. 

41-27-119.  Office  facilities  for  commission;  expenses;  employees. 

41-27-121.  Other  powers  of  commission. 

41-27-123.  Penalty  for  failure  to  comply  with  provisions  of  article. 

41-27-125.  Criminal  penalty 

41-27-127.  Funds  for  carrying  on  program;  tax  on  property. 

41-27-129.  Cooperating  with  state  or  federal  agency. 

41-27-131.  Funds  shall  be  placed  in  special  fund  in  county  depository. 

41-27-133.  Commission  may  be  abolished  and  program  terminated. 


§  41-27-101.    Declaration  of  purpose. 

This  article  is  passed  with  the  knowledge  and  in  recognition  of  the  fact 
that  the  cultivation  of  rice  systematically  breeds  a  mosquito  known  as  the  "rice 
field  mosquito,"  and  that  in  areas  where  rice  is  produced  within  the  State  of 
Mississippi,  such  mosquitoes  have  become  a  nuisance  affecting  the  health  and 
welfare  of  residents  in  and  around  such  areas,  and  this  article  is  designed  to 
provide  a  method  of  control  and  extermination  of  such  mosquitos  in  rice 
producing  areas. 

SOURCES:  Codes,  1942,  §  7106-01;  Laws,  1954,  ch.  288,  §  1. 

Cross  References  —  Mosquito  control,  generally,  see  §§  41-27-1  et  seq. 

RESEARCH  REFERENCES 


Am  Jur.  39  Am.  Jur  2d,  Health  §  23. 
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§  41-27-103.    County  mosquito  control  commission  created. 

When,  in  any  county  of  this  state  other  than  a  county  bordering  on  the 
Mississippi  Sound  or  Gulf  of  Mexico,  a  petition,  signed  by  fifty  (50)  or  more 
quahfied  electors  of  such  county,  shall  be  presented  to  the  board  of  supervisors 
of  such  county,  requesting  that  a  county  mosquito  control  commission  for  such 
county  be  created,  the  board  of  supervisors  may,  within  sixty  (60)  days  from  the 
date  of  the  filing  of  the  petition  with  the  clerk  of  the  board,  create  a  county 
mosquito  control  commission,  and  the  order  creating  said  county  mosquito 
control  commission  shall  be  entered  on  the  minutes  of  the  board  of  supervisors. 
The  said  order  shall  name  three  (3)  commissioners,  one  (1)  of  whom  shall  be 
designated  as  temporary  chairman,  and  shall  set  a  time,  date,  and  place  for  a 
meeting  to  organize  said  commission.  The  date  of  said  organizational  meeting 
shall  be  within  sixty  (60)  days  from  the  date  of  said  order. 

SOURCES:  Codes,  1942,  §§  7106-02,  7106-18;  Laws,  1954,  ch.  288,  §§  2,  18. 

§  41-27-105.    Members;  vacancy. 

There  shall  be  three  (3)  members  of  the  county  mosquito  control  commis- 
sion composed  of  the  county  agricultural  extension  agent,  the  county  health 
officer  and  a  rice  producer.  The  county  agricultural  extension  agent  and  the 
county  health  officer  shall  serve  as  permanent  members  by  virtue  of  their 
office.  The  rice  producer  shall  be  appointed  for  a  term  of  three  (3)  years.  The 
board  of  supervisors  shall  have  power  to  fill  the  vacancy  caused  by  resignation 
or  otherwise  of  the  rice  producer. 

SOURCES:  Codes,  1942,  §  7106-03;  Laws,  1954,  ch.  288,  §  3. 

§  41-27-107.    General  powers  of  commission. 

When  the  county  mosquito  control  commission  has  been  created  and  the 
members  thereof  appointed  and  qualified,  the  members  of  the  commission  and 
their  successors  are  hereby  created  and  empowered  as  a  body  politic,  with  the 
power  to  sue  and  be  sued,  to  use  a  common  seal,  to  make  bylaws  and  to  do  all 
other  acts  and  things  necessary  and  incident  to  carrying  out  the  provisions  of 
this  article.  The  commission  shall  have  the  power  to  employ  sufficient 
personnel  to  carry  out  the  provisions  of  this  article. 

SOURCES:  Codes,  1942,  §  7106-04;  Laws,  1954,  ch.  288,  §  4. 

§  41-27-109.    Meeting;  officers;  bonds. 

The  first  meeting  of  the  county  mosquito  control  commission  shall  be  held 
at  the  time,  date  and  place  designated  in  the  order  of  the  board  of  supervisors 
creating  same.  The  temporary  chairman  named  by  the  board  of  supervisors 
shall  preside  at  such  meeting  until  a  president  and  secretary  shall  be  elected 
from  among  the  members  of  the  commission.  The  secretary  shall  keep  a  record 
of  the  minutes  and  proceedings  of  such  commission  in  a  minute  book  of  the 


410 


Mosquito  Control 


§  41-27-113 


commission.  The  commission  shall  have  power  to  make  such  bylaws,  rules,  and 
regulations  as  may  be  necessary  to  carry  out  their  duties  and  the  commission 
shall  provide  for  such  regular  meetings  as  are  necessary,  not  to  exceed  one 
regular  meeting  per  month,  and  to  make  provisions  for  calling  special 
meetings.  Before  entering  upon  their  duties  as  commissioners,  such  persons  so 
appointed  shall  enter  into  a  bond  with  sufficient  sureties  in  the  penal  sum  of 
Five  Thousand  Dollars  ($5,000.00)  conditioned  upon  the  faithful  performance 
of  their  duties.  Said  bond  must  be  approved  by  the  board  of  supervisors. 

SOURCES:  Codes,  1942,  §  7106-05;  Laws,  1954,  ch.  288,  §  5. 

§  41-27-111.  Compensation. 

The  two  (2)  members  of  the  county  mosquito  control  commission  who  serve 
by  virtue  of  their  office  shall  serve  without  compensation.  The  appointed 
member  of  the  commission  shall  serve  without  compensation  except  that  the 
necessary  expenses  for  actual  attendance  of  the  meetings  of  the  commission 
and  a  per  diem  of  Five  Dollars  ($5.00),  not  to  exceed  the  sum  of  Twenty-five 
Dollars  ($25.00)  for  any  one  (1)  month,  shall  be  allowed  and  paid  by  the  board 
of  supervisors  as  provided  in  this  article. 

SOURCES:  Codes,  1942,  §  7106-06;  Laws,  1954,  ch.  288,  §  6. 

§  41-27-113.    Commission  to  investigate  feasibility  of  rice  field 
mosquito  control  plan;  report  thereon. 

The  county  mosquito  control  commission  shall,  immediately  after  the 
organizational  meeting,  make  an  investigation  to  ascertain  and  determine  a 
feasible  method  for  the  control  and  extermination  of  rice  field  mosquitoes 
within  the  county  If  a  feasible  method  of  control  and  extermination  be  found, 
the  commission  shall  make  investigations  to  determine  the  estimated  cost  of  a 
mosquito  control  program  on  the  following  basis: 

The  commission  shall,  as  nearly  as  possible,  ascertain  the  estimated 
number  of  acres  of  land  within  the  county  upon  which  rice  will  be  planted  the 
next  following  crop  year.  The  commission  shall  then  estimate  the  total  cost  of 
the  poison  or  other  control  material  which  would  be  needed  for  the  control  of 
rice  field  mosquitoes  on  the  estimated  acreage  to  be  planted,  the  total  cost  of 
application  of  the  poison  or  other  control  material,  and  the  cost  of  administer- 
ing the  program,  including  salaries  of  such  personnel  as  may  be  needed  for  the 
efficient  administration  of  the  program.  When  such  information  has  been 
obtained  by  the  commission,  it  shall  submit  a  detailed  report  to  the  board  of 
supervisors,  showing  all  such  costs  and  information,  and  the  basis  for  such 
determination.  Such  investigation  and  report  shall  be  submitted  to  the  board 
of  supervisors  annually  thereafter  so  long  as  a  mosquito  control  program  is 
continued,  with  such  annual  reports  being  filed  not  later  than  January  1st  of 
each  year. 

The  board  of  supervisors  shall,  within  sixty  (60)  days  after  the  commis- 
sion's report  is  filed,  determine  whether  or  not  the  mosquito  control  program 
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described  in  said  report  is  feasible  or  practical,  considering  among  other 
factors  the  cost  involved.  If  the  board  of  supervisors  finds  that  such  a  program 
is  not  feasible  or  practical,  it  shall  enter  an  order  abolishing  the  commission. 
All  expenses  incurred  by  said  commission  shall  be  paid  by  the  board  of 
supervisors  out  of  the  general  county  fund. 

SOURCES:  Codes,  1942,  §  7106-07;  Laws,  1954,  ch.  288,  §  7. 

§  41-27-115.    Board  of  supervisors  may  require  permit  for  rice 
production. 

If  the  board  of  supervisors  finds  that  a  mosquito  control  program  is 
feasible  and  practical,  it  shall  enter  an  order  requiring  all  persons,  firms, 
associations  and  corporations  who  are  to  engage  in  planting  or  producing  rice 
for  the  following  crop  year  to  obtain  permits  for  such  rice  production.  The  fee 
for  such  permits  shall  be  based  on  the  total  acreage  of  the  applicant  which  is 
to  be  devoted  to  rice  production.  The  board  of  supervisors  may  fix  the  cost  per 
acre  of  such  permit  so  that  each  of  the  estimated  acres  of  rice  to  be  planted 
during  the  following  crop  year  shall  bear  its  pro  rata  part  of  the  total  cost  of  the 
program. 

SOURCES:  Codes,  1942,  §  7106-08;  Laws,  1954,  ch.  288,  §  8. 

§  41-27-117.    Application  for  permit. 

The  permits  and  applications  therefor,  shall  be  in  a  form  prescribed  by  the 
board  of  supervisors.  Each  applicant  shall,  on  or  before  March  31st  of  each 
year,  make  application  for  said  permit  at  the  office  of  the  tax  collector  of  said 
county.  Such  application  shall  include  the  name  or  names  of  the  persons 
applying  for  such  permit,  a  description  of  the  land  to  be  planted  in  rice  for  the 
following  crop  year,  and  such  other  information  as  may  be  required  by  the 
board  of  supervisors.  Said  application  shall  contain  a  statement  to  the  effect 
that  the  applicant  thereby  gives  his  consent  for  the  application  of  poison  or 
other  mosquito  control  material  to  the  land  to  be  planted  in  rice,  by  the 
commission  or  its  employees.  The  tax  collector,  upon  receipt  of  the  application 
and  the  payment  of  the  fee  which  shall  be  computed  by  multiplying  the  total 
number  of  acres  of  land  to  be  planted  in  rice  by  such  applicant  by  the  cost  per 
acre  set  by  the  board  of  supervisors,  shall  issue  the  permit  to  the  applicant.  All 
moneys  collected  from  the  sale  of  such  permits  shall  be  placed  in  a  special  fund 
for  the  mosquito  control  district  in  the  county  depository. 

SOURCES:  Codes,  1942,  §  7106-09;  Laws,  1954,  ch.  288,  §  9. 

§  41-27-119.    Office  facilities  for  commission;  expenses;  em- 
ployees. 

The  board  of  supervisors  shall  furnish  office  facilities  for  the  commission, 
and  shall  pay  all  expenses  of  the  commission,  including  reimbursement  for 
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expenses  per  diem,  and  salaries  of  employees,  out  of  the  funds  obtained  from 
the  sale  of  permits.  The  tax  collector  of  any  county  in  which  a  county  mosquito 
control  program  is  in  effect,  may  employ  such  person  or  persons  as  are 
necessary  to  take  such  applications  and  issue  such  permits.  The  compensation 
of  said  employees  shall  be  allowed  by  the  board  of  supervisors  and  paid  out  of 
the  funds  obtained  from  the  sale  of  permits. 

SOURCES:  Codes,  1942,  §  7106-10;  Laws,  1954,  ch.  288,  §  10. 

§  41-27-121.    Other  powers  of  commission. 

The  county  mosquito  control  commission  shall  have  the  right  to  employ 
such  individuals  as  are  necessary,  and  to  purchase  such  equipment  as  shall  be 
necessary,  for  the  application  of  poison  or  other  mosquito  control  material  to 
the  lands  within  the  county  to  be  planted  in  rice.  The  commission  shall  also 
have  authority  to  contract  with  persons,  firms  or  corporations,  for  the  appli- 
cation of  poison  or  other  mosquito  control  material  to  the  lands  which  will  be 
planted  in  rice.  The  commission,  its  employees,  or  individuals  contracted  with 
for  the  purpose  of  applying  such  poison  or  other  mosquito  control  material 
shall  have  the  right  to  go  upon  the  lands  to  be  planted  in  rice  within  such 
district  and  apply  such  poison  or  other  mosquito  control  material  as  may  be 
needed  to  control  and  exterminate  rice  field  mosquitoes. 

SOURCES:  Codes,  1942,  §  7106-12;  Laws,  1954,  ch.  288,  §  12. 

§  41-27-123.    Penalty  for  failure  to  comply  with  provisions  of 
article. 

Any  person,  firm,  association  or  corporation,  engaging  in  the  planting  or 
producing  of  rice,  who  fails  to  comply  with  the  provisions  of  this  article  where 
a  county  mosquito  control  program  is  in  effect,  shall  be  penalized  as  follows: 

(1)  Five  percent  (5%)  penalty,  on  total  cost  of  permit,  for  applications 
filed  after  March  31st; 

(2)  Five  percent  (5%)  penalty,  for  applications  in  which  the  total  acreage 
stated  is  less  than  the  actual  total  acreage  planted,  where  such  mistake  is 
not  willful,  such  assessment  applying  to  the  additional  cost  of  such  permit; 

(3)  Fifty  percent  (50%)  penalty,  for  each  acre  where  applicant  willfully 
states  acreage  lower  than  that  planted,  the  penalty  applying  to  the  acreage 
planted  in  excess  of  that  stated  in  the  permit. 

The  above  penalties  are  to  be  in  addition  to  the  cost  of  the  permit  as 
determined  by  the  board  of  supervisors.  Said  penalties  shall  be  assessed  by  the 
county  mosquito  control  commission  whenever  a  violation  of  this  article  is 
discovered.  In  the  event  a  proper  permit  is  not  obtained,  then  the  cost  of  said 
permit  and  the  penalties  herein  provided  for,  shall  be  a  lien  against  all  rice 
grown  or  produced  by  the  person  or  persons  failing  to  comply  with  the 
provisions  of  this  article. 
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SOURCES:  Codes,  1942,  §  7106-13;  Laws,  1954,  ch.  288,  §  13. 

§  41-27-125.    Criminal  penalty. 

Anyone  willfully  refusing  to  comply  with  this  article  shall  be  guilty  of  a 
misdemeanor,  and  upon  conviction  thereof,  be  fined  not  less  than  One  Hundred 
Dollars  ($100.00),  nor  more  than  Five  Hundred  Dollars  ($500.00),  or  be 
imprisoned  in  the  county  jail  not  less  than  fifteen  (15)  days,  nor  more  than 
ninety  (90)  days,  or  be  both  so  fined  and  imprisoned. 

SOURCES:  Codes,  1942,  §  7106-14;  Laws,  1954,  ch.  288,  §  14. 

Cross  References  —  Imposition  of  standard  state  assessment  in  addition  to  all 
court  imposed  fines  or  other  penalties  for  any  misdemeanor  violation,  see  §  99-19-73. 

§  41-27-127.    Funds  for  carrying  on  program;  tax  on  property. 

If  the  cost  of  the  mosquito  control  program  for  any  year  exceeds  the 
estimated  cost  and  if  the  program  funds  become  exhausted,  then  the  board  of 
supervisors  may  transfer  from  the  general  county  fund,  sufficient  money  to 
complete  the  program  for  such  year.  Such  board  may  borrow  money  for  such 
purpose  by  issuance  of  its  note,  said  note  and  interest  thereon  to  be  paid  on  or 
before  April  15th  of  the  following  year,  and  such  board  may  levy  a  tax  on  the 
taxable  property  in  the  county  sufficient  to  produce  funds  to  pay  said  note  and 
interest  thereon. 

SOURCES:  Codes,  1942,  §  7106-11;  Laws,  1954,  ch.  288,  §  11. 

Cross  References  —  Local  ad  valorem  tax  levies,  generally,  see  §§  27-39-301  et  seq. 

§  41-27-129.    Cooperating  with  state  or  federal  agency. 

The  board  of  supervisors  and  the  county  mosquito  control  commission  are 
hereby  authorized  and  empowered  to  accept  funds  from  any  state  or  federal 
agency  and  to  cooperate  with  any  state  or  federal  agency  in  carrying  out  the 
provisions  of  this  article. 

SOURCES:  Codes,  1942,  §  7106-15;  Laws,  1954,  ch.  288,  §  15. 

§  41-27-131.    Funds  shall  be  placed  in  special  fund  in  county 
depository. 

All  funds  used  for  a  mosquito  control  program  shall  be  placed  in  a  special 
fund  in  the  county  depository  and  shall  be  paid  out  by  the  county  auditor  on 
order  of  the  board  of  supervisors.  The  board  of  supervisors  shall  not  order  such 
funds  paid  except  on  orders  signed  by  a  majority  of  the  members  of  the 
commission  and  supported  by  properly  itemized  invoices  or  accounts. 

SOURCES:  Codes,  1942,  §  7106-16;  Laws,  1954,  ch.  288,  §  16. 
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§  41-27-133.    Commission  may  be  abolished  and  program  ter- 
minated. 

At  any  time  the  board  of  supervisors,  in  its  discretion,  may  decide  that  a 
county  mosquito  control  program  is  not  feasible  or  that  the  need  therefor  no 
longer  exists,  in  such  event,  the  board  of  supervisors  by  order  spread  upon  its 
minutes  may  abolish  the  county  mosquito  control  commission  and  terminate 
such  mosquito  control  program.  In  the  event  any  such  commission  is  abolished, 
any  funds  on  hand  for  the  use  of  such  program,  shall  be  transferred  to  the 
general  fund  of  the  county. 

SOURCES:  Codes,  1942,  §  7106-17;  Laws,  1954,  ch.  288,  §  17. 
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CHAPTER  28 
Diabetes 

Sec. 

41-28-1.  Definitions. 

41-28-3.  Program  of  public  education  and  awareness  of  symptoms  and  care  and 

treatment  of  diabetes  to  be  established. 
41-28-5.  General  duties  of  state  board  of  health. 

§  41-28-1.  Definitions. 

The  words  and  terms  as  used  in  this  chapter  shall  have  the  following 
meanings: 

(a)  "State  health  officer"  shall  mean  the  state  health  officer  of  the  state 
board  of  health,  or  his  designated  representative. 

(b)  "Board"  shall  mean  the  state  board  of  health. 

SOURCES:  Laws,  1977,  ch.  464,  §  1,  eff  from  and  after  passage  (approved  April 
13,  1977). 

§  41-28-3.  Program  of  public  education  and  awareness  of 
symptoms  and  care  and  treatment  of  diabetes  to  be  estab- 
lished. 

The  State  Board  of  Health  is  authorized  to  establish  a  program  of  public 
education  and  awareness  of  the  symptoms  and  care  and  treatment  of  persons 
suffering  from  diabetes.  The  program  shall  be  designed  to  disseminate  infor- 
mation to  the  public,  to  the  medical  and  paramedical  communities,  and  others, 
relating  to  the  symptoms,  care  and  treatment  of  diabetes. 

SOURCES:  Laws,  1977,  ch.  464,  §  2,  eff  from  and  after  passage  (approved  April 
13,  1977). 

§  41-28-5.    General  duties  of  state  board  of  health. 

The  board  is  authorized  to: 

(a)  Assist  in  the  development  and  expansion  of  educational  programs 
for  persons  suffering  from  diabetes,  including  self-administration,  preven- 
tion and  home  care  and  other  medical  and  dental  procedures  and  techniques 
designed  to  provide  maximum  control  over  any  episodes  typical  of  this 
condition; 

(b)  Enter  into  agreements  with  nonprofit  organizations  for  the  dissemi- 
nation of  such  public  information,  through  all  forms  of  news  media,  local 
chapters  or  organizations,  and  other  persons  qualified  to  perform  such 
functions; 

(c)  Employ  all  necessary  administrative  personnel  as  may  be  provided 
in  its  budget  to  carry  out  the  provisions  of  this  chapter;  and 
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(d)  Promulgate  all  rules  and  regulations  necessary  to  effectuate  the 
purposes  of  this  chapter. 

SOURCES:  Laws,  1977,  ch.  464,  §  3,  eff  from  and  after  passage  (approved  April 
13,  1977). 
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CHAPTER  29 


Poisons,  Drugs  and  Other  Controlled  Substances 


Article  1.  Caustic  Poisons    41-29-1 

Article  3.  Uniform  Controlled  Substances  Law    41-29-101 

Article  5.  Other  Narcotic  Drug  Regulations    41-29-301 

Article  7.  Interception  of  Wire  or  Oral  Communications    41-29-501 

Article  9.  Pen  Register    41-29-701 


Article  1. 
Caustic  Poisons. 

Sec. 

41-29-1.  Short  title. 

41-29-3.  Declaration  of  purpose. 

41-29-5.  "Dangerous  caustic  or  corrosive  substance"  defined. 

41-29-7.  "Misbranded  parcel,  package,  or  container"  defined. 

41-29-9.  Prohibited  acts;  guaranty;  exceptions. 

41-29-11.  Penalties. 
41-29-13.  Confiscation. 
41-29-15.         Sheriff's  duties. 

41-29-17.         Duties  of  district  attorney,  county  attorney  and  justice  of  the  peace. 

§  41-29-1.    Short  title. 

This  article  may  be  cited  as  the  Mississippi  Caustic  Poison  Law  of  1930. 
SOURCES:  Codes,  1930,  §  4988;  1942,  §  6830;  Laws,  1930,  ch.  26. 

RESEARCH  REFERENCES 

Am  Jur.  25  Am.  Jur.  2d,  Drugs  and        72  C.J.S.,  Poisons  §§  1  et  seq. 
Controlled  Substances  §§  1  et  seq. 

CJS.  28  C.J.S.,  Drugs  and  Narcotics 
§§  14-20,  188,  189,  196. 

§  41-29-3.    Declaration  of  purpose. 

The  distribution  and/or  sale  of  certain  dangerous,  caustic  or  corrosive 
acids,  alkalis  and  other  nonlabeled  poisonous  substances  or  articles  in  the 
State  of  Mississippi,  shall  be  in  keeping  with  the  regulations  mentioned  and 
outlined  in  this  article. 

SOURCES:  Codes,  1930,  §  4980;  1942,  §  6822;  Laws,  1930,  ch.  26. 

Cross  References  —  Regulation  of  economic  poisons,  see  §§  69-23-1  et  seq. 
Adulterated  or  misbranded  drugs,  see  §§  75-29-1  et  seq. 
Criminal  offenses  involving  poisons,  see  §§  97-27-21  et  seq. 
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RESEARCH  REFERENCES 

Am  Jur.  28  Am.  Jur.  Trials  427,  House-        CJS.  72  C.J.S.,  Poisons  §§  2-4. 
hold  Caustics  Injury  Litigation. 

§  41-29-5.    "Dangerous  caustic  or  corrosive  substance"  de- 
fined. 

The  term  "dangerous  caustic  or  corrosive  substance"  means  each  and  all  of 
the  acids,  alkalis,  and  substances  named  below: 

(a)  Hydrochloric  acid  and  any  preparation  containing  free  or  chemically 
unneutralized  hydrochloric  acid  (HCl)  in  a  concentration  of  ten  percent 
(10%)  or  more; 

(b)  Sulphuric  acids  and  any  preparation  containing  free  or  chemically 
unneutralized  sulphuric  acid  (H2SO4)  in  a  concentration  of  ten  percent  (10%) 
or  more; 

(c)  Nitric  acid  or  any  preparation  containing  free  or  chemically 
unneutralized  nitric  acid  (HNO3)  in  a  concentration  of  five  percent  (5%)  or 
more; 

(d)  Carbolic  acid  (CgHgOH),  otherwise  known  as  phenol,  and  any 
preparation  containing  carbolic  acid  in  a  concentration  of  five  percent  (5%)  or 
more; 

(e)  Oxalic  acid  and  any  preparation  containing  free  or  chemically 
unneutralized  oxalic  acid  (H2C2O4)  in  a  concentration  of  ten  percent  (10%)  or 
more; 

(f)  Any  salt  of  oxalic  acid,  other  than  cerium  oxalate,  and  any  prepara- 
tion containing  any  such  salt  in  a  concentration  of  ten  percent  (10%)  or  more; 

(g)  Acetic  acid  or  any  preparation  containing  free  or  chemically 
unneutralized  acetic  acid  (HC2H3O2)  in  a  concentration  of  twenty  percent 
(20%)  or  more; 

(h)  Hypochlorous  acid,  either  free  or  combined,  and  any  preparation 
containing  the  same  in  a  concentration  so  as  to  yield  ten  percent  (10%)  or 
more  by  weight  of  available  chlorine,  excluding  calx  chlorinata,  bleaching 
powder,  and  chloride  of  lime; 

(i)  Potassium  hydroxide  and  any  preparation  containing  free  or  chemi- 
cally unneutralized  potassium  hydroxide  (KOH),  including  caustic  potash 
and  Vienna  paste,  in  a  concentration  of  ten  percent  (10%)  or  more; 

(j)  Sodium  hydroxide  and  any  preparation  containing  free  or  chemically 
unneutralized  sodium  hydroxide  (NaOH),  including  caustic  soda  and  lye,  in 
a  concentration  of  ten  percent  (10%)  or  more; 

(k)  Silver  nitrate,  sometimes  known  as  lunar  caustic,  and  any  prepa- 
ration containing  silver  nitrate  (AgNOg)  in  a  concentration  of  five  percent 
(5%)  or  more,  and 

(/)  Ammonia  water  and  any  preparation  yielding  free  or  chemically 
uncombined  ammonia  (NH3),  including  ammonium  hydroxide  and  "hart- 
shorn" in  a  concentration  of  five  percent  (5%)  or  more. 

However,  the  provisions  of  this  article  shall  not  apply  to  "white  arsenic  and 
sal  soda." 
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SOURCES:  Codes,  1930,  §  4981;  1942,  §  6823;  Laws,  1930,  ch.  26. 

RESEARCH  REFERENCES 

Am  Jur.  48  Am.  Jur.  Proof  of  Facts  2d  28  Am.  Jur.  Trials  427,  Household  Caus- 
401,  Beryllium  Poisoning.  tics  Injury  Litigation. 

48  Am.  Jur.  Proof  of  Facts  2d  431,  Arse- 
nic Poisoning. 

§  41-29-7.    "Misbranded  parcel,  package,  or  container"  de- 
fined. 

The  term  "misbranded  parcel,  package,  or  container"  means  a  retail 
parcel,  package,  or  container  of  any  dangerous  caustic  or  corrosive  substance 
for  household  use,  not  bearing  a  conspicuous,  easily  legible  label  or  sticker, 
containing: 

(a)  The  name  of  the  article; 

(b)  The  name  and  place  of  business  of  the  manufacturer,  packer,  seller, 
or  distributor; 

(c)  The  word  "POISON,"  running  parallel  with  the  main  body  of  reading 
matter  on  said  label  or  sticker,  on  a  clear,  plain  background  of  a  distinctly 
contrasting  color,  in  uncondensed  gothic  capital  letters,  the  letters  to  be  not 
less  than  24  point  size,  unless  there  is  on  said  label  or  sticker  no  other  type 
so  large,  in  which  event  the  type  shall  be  not  smaller  than  the  largest  type 
on  the  label  or  sticker,  and 

(d)  Directions  for  treatment  in  case  of  accidental  personal  injury  by  the 
dangerous  caustic  or  corrosive  substance.  Such  directions  need  not,  however, 
appear  on  labels  or  stickers  on  parcels,  packages,  or  containers  at  the  time 
of  shipment  or  of  delivery  for  shipment  by  manufacturers  or  wholesalers  for 
other  than  household  use. 

SOURCES:  Codes,  1930,  §  4982;  1942,  §  6824;  Laws,  1930,  ch.  26. 

RESEARCH  REFERENCES 

Am  Jur.  25  Am.  Jur.  2d,  Drugs  and 
Controlled  Substances  §  243. 

47  Am.  Jur.  Proof  of  Facts  2d  227, 
Manufacturer's  Failure  to  Warn  Con- 
sumer of  Allergenic  Nature  of  Product. 

§  41-29-9.    Prohibited  acts;  guaranty;  exceptions. 

No  person  shall  sell,  barter,  or  exchange,  or  receive,  hold,  pack,  or  display, 
or  offer  for  sale,  barter,  or  exchange,  in  the  State  of  Mississippi,  any  dangerous 
caustic  or  corrosive  substance,  in  a  misbranded  parcel,  package,  or  container, 
said  parcel,  package,  or  container  being  designed  for  household  use.  However, 
household  products  for  cleaning  and  washing  purposes,  subject  to  this  article, 
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and  labeled  in  accordance  therewith,  may  be  sold,  offered  for  sale,  held  for  sale 
and  distributed  in  this  state  by  any  dealer,  wholesale  or  retail. 

No  person  shall  be  liable  to  prosecution  and  conviction  under  this  article 
when  he  establishes  a  guaranty  bearing  the  signature  and  address  of  a  vendor 
residing  in  the  United  States  from  whom  he  purchased  the  dangerous  caustic 
or  corrosive  substance,  to  the  effect  that  such  substance  is  not  misbranded 
within  the  meaning  of  this  article.  No  person  in  this  state  shall  give  any  such 
guaranty  when  such  dangerous  caustic  or  corrosive  substance  is  in  fact 
misbranded  within  the  meaning  of  this  article. 

This  article  is  not  to  be  construed  as  applying  to  any  substance,  subject  to 
this  article,  sold  at  wholesale  or  retail  for  use  by  a  retail  druggist  in  filling,  or 
in  dispensing  in  pursuance  of  a  prescription  by  a  physician,  dentist  or 
veterinarian,  or  for  use  by  or  under  the  direction  of  a  physician,  dentist  or 
veterinarian,  or  for  use  by  a  chemist  in  the  practice  or  teaching  of  his 
profession,  or  for  any  industrial  or  professional  use  or  for  use  in  any  of  the  arts 
and  sciences. 

SOURCES:  Codes,  1930,  §  4983;  1942,  §  6825;  Laws,  1930,  ch.  26. 

RESEARCH  REFERENCES 

Am  Jur.  25  Am.  Jur.  2d,  Drugs  and       CJS.  72  C.J.S.,  Poisons  §§  2-4,  8. 
Controlled  Substances  §§  243,  254. 

3  Am.  Jur.  Proof  of  Facts  3d  225,  Prod- 
ucts Liability  —  Formaldehyde  Fumes 
Emitted  by  Building  Materials. 

§  41-29-11.  Penalties. 

Any  person  violating  the  provisions  of  Section  41-29-9  shall,  upon  convic- 
tion thereof,  be  punished  by  a  fine  of  not  less  than  Twenty-five  Dollars  ($25.00), 
or  more  than  Two  Hundred  Dollars  ($200.00),  or  by  imprisonment  of  not  more 
than  ninety  (90)  days,  or  by  both  such  fine  and  imprisonment,  in  the  discretion 
of  the  court. 

SOURCES:  Codes,  1930,  §  4985;  1942,  §  6827;  Laws,  1930,  ch.  26. 

§  41-29-13.  Confiscation. 

Any  dangerous  caustic  or  corrosive  substance  in  a  misbranded  parcel, 
package,  or  container  suitable  for  household  use,  that  is  being  sold,  bartered, 
or  exchanged,  or  held,  displayed,  or  offered  for  sale,  barter,  or  exchange,  shall 
be  liable  to  be  proceeded  against  in  any  court  within  the  jurisdiction  of  which 
the  same  is  found,  and  seized  for  confiscation  by  a  process  of  libel.  If  such 
substance  is  condemned  as  misbranded,  by  said  court,  it  shall  be  disposed  of  by 
destruction  or  sale,  as  the  court  may  direct.  If  sold,  the  proceeds,  less  the  actual 
costs  and  charges,  shall  be  paid  over  to  the  state  treasurer,  but  such  substance 
shall  not  be  sold  contrary  to  the  laws  of  the  state.  However,  upon  the  payment 
of  the  costs  of  such  proceedings  and  the  execution  and  delivery  of  a  good  and 


421 


§  41-29-15 


Public  Health 


sufficient  bond  to  the  effect  that  such  substance  will  not  be  unlawfully  sold  or 
otherwise  disposed  of,  the  court  may  by  order  direct  that  such  substance  be 
delivered  to  the  owner  thereof.  Such  condemnation  proceeding  shall  conform 
as  near  as  may  be  to  proceedings  in  the  condemnation  of  any  article  held 
contrary  to  the  laws  of  this  state. 

SOURCES:  Codes,  1930,  §  4984;  1942,  §  6826;  Laws,  1930,  ch.  26. 

Cross  References  —  Regulation  of  livestock  brands  by  acid  or  chemicals,  see 
§§  69-29-101  et  seq. 


The  sheriff's  office  in  each  county  in  the  state  shall  enforce  the  provisions 
of  this  article,  and  the  sheriff  is  authorized  and  empowered  to  approve  and 
register  such  brands  and  labels  intended  for  use  under  the  provisions  of  this 
article  as  may  be  submitted  to  him  for  that  purpose  and  as  may  in  his 
judgment  conform  to  the  requirements  of  this  article.  However,  in  any 
prosecution  under  this  article,  the  fact  that  any  brand  or  label  involved  in  said 
prosecution  has  not  been  submitted  to  said  sheriff's  office  for  approval,  or  if 
submitted,  has  not  been  approved  by  him,  shall  be  immaterial. 

SOURCES:  Codes,  1930,  §  4986;  1942,  §  6828;  Laws,  1930,  ch.  26. 

Cross  References  —  Sheriff's  duties,  generally,  see  §  19-25-67. 

§  41-29-17.    Duties  of  district  attorney,  county  attorney  and 
justice  of  the  peace. 

Every  district  attorney,  county  attorney  or  justice  of  the  peace,  to  whom 
there  is  presented,  or  who  in  any  way  procures,  satisfactory  evidence  of  any 
violation  of  the  provisions  of  this  article,  shall  cause  appropriate  proceedings  to 
be  commenced  and  prosecuted  in  the  proper  courts,  without  delay,  for  the 
enforcement  of  the  penalties  provided  in  this  article. 

SOURCES:  Codes,  1930,  §  4987;  1942,  §  6829;  Laws,  1930,  ch.  26. 

Editor's  Note  —  Pursuant  to  Miss.  Const.  Art.  6,  §  171,  all  references  in  the 
Mississippi  Code  to  justice  of  the  peace  shall  mean  justice  court  judge. 

Cross  References  —  Prosecutions  by  county  attorneys,  generally,  see  §  19-23-11. 
Prosecutions  by  district  attorneys,  generally,  see  §  25-31-11. 
Criminal  jurisdiction  of  justice  court  judges,  see  §  99-33-1. 


§  41-29-15.    Sheriff's  duties. 


Article  3. 


Uniform  Controlled  Substances  Law. 


Sec. 

41-29-101. 
41-29-103. 


Title  of  article. 
Purpose. 
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41-29-105.  Definitions. 

41-29-107.       Bureau  of  narcotics;  composition;  qualifications;  dismissal. 

41-29-108.       Vehicles  for  use  of  bureau;  liability  insurance. 

41-29-109.       Cooperation  with  bureau  of  narcotics. 

41-29-110.       Bureau  of  narcotics  work  program. 

41-29-111.        Powers  and  duties  of  bureau;  regulation  of  substances. 

41-29-112.        Special  contract  agents  or  investigators. 

41-29-113.        Schedule  I  of  controlled  substances. 

41-29-115.        Schedule  II  of  controlled  substances. 

41-29-117.       Schedule  III  of  controlled  substances. 

41-29-119.       Schedule  IV  of  controlled  substances. 

41-29-121.       Schedule  V  of  controlled  substances. 

41-29-122.       Exempt  chemical  preparations  and  mixtures. 

41-29-123.       Revision  and  republication  of  schedules. 

41-29-125.  Rules  and  regulations  relative  to  registration  and  control  of  manufac- 
ture, distribution  and  dispensing  of  controlled  substances;  delivery  of 
Schedule  II  controlled  substance  by  mail  or  other  shipment  to  be  made 
only  to  persons  eighteen  or  older. 

41-29-127.       Registration;  factors  considered. 

41-29-129.       Revocation  and  suspension  of  registration. 

41-29-131.       Denial,  suspension,  revocation,  or  refusal  to  renew  license;  proceedings. 
41-29-133.       Records  and  inventories. 
41-29-135.       Order  forms. 
41-29-137.  Prescriptions. 

41-29-138.       Applicability  of  avoirdupois  system  of  weights. 
41-29-139.       Prohibited  acts;  penalties. 

41-29-140.       Fines  and  penalties;  violation  of  Section  41-29-139. 
41-29-141.       Prohibited  acts  B;  penalties. 

41-29-142.  Enhanced  penalties  for  sale,  etc.  of  controlled  substances  in,  on  or 
within  specified  distances  of  schools,  churches  and  certain  other  build- 
ings. 

41-29-143.       Prohibited  acts  C;  penalties. 

41-29-144.       Acquiring  or  obtaining  possession  of  controlled  substance,  legend  drug 

or  prescription  by  misrepresentation,  fraud  and  the  like;  penalty. 
41-29-145.       Distribution  to  persons  under  age  twenty-one. 
41-29-146.       False  representation  of  prescription  or  legend  drug;  penalty. 
41-29-147.       Second  and  subsequent  offenses. 

41-29-148.  Burden  of  proof  of  exemptions  and  exceptions;  presumption  as  to 
holding  of  registration  or  order  form. 

41-29-149.       Suspended  sentences;  eligibility  for  parole;  resentencing. 

41-29-150.  Participation  in  drug  rehabilitation  programs;  probation;  expunction  of 
record  upon  application  to  court. 

41-29-151.       Penalties  to  be  additional;  barring  of  prosecutions. 

41-29-152.  Enhancement  of  penalty  for  violations  of  Uniform  Controlled  Sub- 
stances Law  while  in  possession  of  firearm;  "firearm"  defined. 

41-29-153.  Forfeitures. 

41-29-154.       Disposition  of  seized  controlled  substances  and  paraphernalia. 
41-29-155.  Injunctions. 

41-29-157.       Administrative  inspection  warrants  and  search  vv^arrants. 

41-29-159.       Powers  of  enforcement  personnel;  duty  of  certain  individuals  to  notify 

Bureau  of  Narcotics  of  death  caused  by  drug  overdose. 
41-29-160.       Payments  to  informers;  disposition  of  moneys  expended  for  purchase  of 

controlled  substances. 
41-29-161.       Bonds  of  bureau  officers  and  employees. 

41-29-163.       Judicial  review  of  final  determinations,  findings  and  conclusions. 
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41-29-165.       Judicial  review  of  convictions  and  orders. 

41-29-167.       Cooperative  arrangements. 

41-29-168.       Required  reports. 

41-29-169.       Drug  abuse  education  programs. 

41-29-171.       Research  programs  on  misuse  and  abuse  of  controlled  substances. 
41-29-173.       Effect  of  Uniform  Controlled  Substances  Law  on  pending  proceedings. 
41-29-175.       Continuation  of  regulations. 

41-29-176.  Forfeiture  of  property  other  than  controlled  substance,  raw  material  or 
paraphernalia  [Repealed  effective  July  1,  2014]. 

41-29-177.  Procedure  for  disposition  of  seized  property;  petition  of  forfeiture; 
inquiry  into  ownership;  failure  to  discover  owner. 

41-29-179.  Procedure  for  disposition  of  seized  property;  answer;  hearing;  burden  of 
proving  property  subject  to  forfeiture;  disposition  after  court's  finding; 
summary  forfeiture  of  controlled  substances,  raw  material  and  para- 
phernalia. 

41-29-181.  Procedure  for  disposition  of  seized  property;  order  directing  disposition 
by  bureau  of  narcotics. 

41-29-183.       Procedure  for  disposition  of  seized  property;  exclusiveness  of  remedy. 

41-29-185.  Disposition  of  forfeited  property  transferred  pursuant  to  federal  prop- 
erty sharing  provisions. 

41-29-187.  Production  of  business  records  and  documents;  investigations  of  felony 
violations;  copy  costs;  return  of  documents;  liability  for  compliance; 
sealed  applications;  offense  for  disclosures;  penalties. 

41-29-189.       Drug  Evidence  Disposition  Fund  created;  purpose;  sources  of  funds. 

41-29-191.  Collection  of  unused  prescription  pills  and  drugs  brought  to  drug  task 
force  main  office  from  residential  sources. 

§  41-29-101.    Title  of  article. 

This  article  is  to  be  known  as  the  Uniform  Controlled  Substances  Lav^. 

SOURCES:  Codes,  1942,  §  6831-51;  Laws,  1971,  ch.  521,  §  1,  eff  from  and  after 
passage  (approved  April  16,  1971). 

Cross  References  —  Drug  Courts,  see  §§  9-23-1  et  seq. 

Jurisdiction  of  state  grand  jury  over  cases  involving  Uniform  Controlled  Substances 
Law,  see  §  13-7-7. 

Other  narcotic  drug  regulations,  see  §§  41-29-301  et  seq. 

Commitment  of  alcoholics  and  drug  addicts  for  treatment,  see  §§  41-31-1  et  seq. 
Issuance  of  licenses  to  carry  concealed  pistols  or  revolvers  to  persons  found  guilty  of 
violations  of  this  article,  see  §  45-9-101. 

Drug  participation  program,  see  §§  47-5-501  et  seq. 

Authority  of  commissioner  of  public  safety  to  suspend  license  of  operator  without 
preliminary  hearing  for  violation  of  Uniform  Controlled  Substances  Law,  see  §  63-1-53. 
Comparable  Laws  from  other  States  —  Alabama  Code,  §§  20-2-1  et  seq. 
Arkansas  Code  Annotated,  §§  5-64-101  through  5-64-508. 
Georgia  Code  Annotated,  §§  16-13-20  through  16-13-56. 
Louisiana  Revised  Statutes  Annotated,  §§  40:961  through  40:995. 
North  Carohna  General  Statutes,  §§  90-86  et  seq. 
Tennessee  Code  Annotated,  §§  53-11-301  through  53-11-452. 
Texas  Health  and  Safety  Code,  §§  481.001  et  seq. 
Virginia  Code  Annotated,  §§  54.1-3400  et  seq. 

Federal  Aspects  —  Federal  Controlled  Substances  Act,  see  21  USCS  §§  801  et  seq. 
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ALR.  Modern  status  of  the  law  concern- 
ing entrapment  to  commit  narcotics  of- 
fense —  state  cases.  62  A.L.R.Sd  110. 

Am  Jur.  Jurisdictions  adopting  Uni- 
form Controlled  Substances  Law,  see  Am. 
Jur.  2d  Desk  Book,  Item  No.  124. 

25  Am.  Jur.  2d,  Drugs  and  Controlled 
Substances  §§  21-27,  141  et  seq.,  189  et 
seq. 

CJS.  28  C.J.S.,  Drugs  and  Narcotics 
§§  210  et  seq.,  263  et  seq. 

§  41-29-103.  Purpose. 


72  C.J.S.,  Poisons  §§  2-4. 

Law  Reviews.  Payne,  An  introduction 
to  civil  forfeiture  in  Mississippi:  An  effec- 
tive law  enforcement  tool  or  cash  register 
justice?  59  Miss.  L.  J.  453,  Fall  1989. 

Practice  References.  Defense  of  Nar- 
cotics Cases  (Matthew  Bender). 

Smith,  Prosecution  and  Defense  of  For- 
feiture Cases  (Matthew  Bender). 


The  purpose  of  this  article  is  to  make,  wherever  possible,  the  law  of 
Mississippi  uniform  with  that  of  states  having  the  same  or  similar  laws. 

SOURCES:  Codes,  1942,  §  6831-52;  Laws,  1971,  ch.  521,  §  2,  eff  from  and  after 
passage  (approved  April  16,  1971). 

§  41-29-105.  Definitions. 

The  following  words  and  phrases,  as  used  in  this  article,  shall  have  the 
following  meanings,  unless  the  context  otherwise  requires: 

(a)  "Administer"  means  the  direct  application  of  a  controlled  substance, 
whether  by  injection,  inhalation,  ingestion  or  any  other  means,  to  the  body 
of  a  patient  or  research  subject  by: 

(1)  A  practitioner  (or,  in  his  presence,  by  his  authorized  agent);  or 

(2)  The  patient  or  research  subject  at  the  direction  and  in  the 
presence  of  the  practitioner. 

(b)  "Agent"  means  an  authorized  person  who  acts  on  behalf  of  or  at  the 
direction  of  a  manufacturer,  distributor  or  dispenser.  Such  word  does  not 
include  a  common  or  contract  carrier,  public  warehouseman  or  employee  of 
the  carrier  or  warehouseman.  This  definition  shall  not  be  applied  to  the  term 
"agent"  when  such  term  clearly  designates  a  member  or  officer  of  the  Bureau 
of  Narcotics  or  other  law  enforcement  organization. 

(c)  "Board"  means  the  Mississippi  State  Board  of  Medical  Licensure. 

(d)  "Bureau"  means  the  Mississippi  Bureau  of  Narcotics.  However, 
where  the  title  "Bureau  of  Drug  Enforcement"  occurs,  that  term  shall  also 
refer  to  the  Mississippi  Bureau  of  Narcotics. 

(e)  "Commissioner"  means  the  Commissioner  of  the  Department  of 
Public  Safety 

(f)  "Controlled  substance"  means  a  drug,  substance  or  immediate  pre- 
cursor in  Schedules  I  through  V  of  Sections  41-29-113  through  41-29-121. 

(g)  "Counterfeit  substance"  means  a  controlled  substance  which,  or  the 
container  or  labeling  of  which,  without  authorization,  bears  the  trademark, 
trade  name,  or  other  identifying  mark,  imprint,  number  or  device,  or  any 
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likeness  thereof,  of  a  manufacturer,  distributor  or  dispenser  other  than  the 
person  who  in  fact  manufactured,  distributed  or  dispensed  the  substance. 

(h)  "Dehver"  or  "dehvery"  means  the  actual,  constructive,  or  attempted 
transfer  from  one  person  to  another  of  a  controlled  substance,  whether  or  not 
there  is  an  agency  relationship. 

(i)  "Director"  means  the  Director  of  the  Bureau  of  Narcotics. 

(j)  "Dispense"  means  to  deliver  a  controlled  substance  to  an  ultimate 
user  or  research  subject  by  or  pursuant  to  the  lawful  order  of  a  practitioner, 
including  the  prescribing,  administering,  packaging,  labeling  or  compound- 
ing necessary  to  prepare  the  substance  for  that  delivery 

(k)  "Dispenser"  means  a  practitioner  who  dispenses. 

(/)  "Distribute"  means  to  deliver  other  than  by  administering  or  dis- 
pensing a  controlled  substance. 

(m)  "Distributor"  means  a  person  who  distributes. 

(n)  "Drug"  means  (1)  a  substance  recognized  as  a  drug  in  the  official 
United  States  Pharmacopoeia,  official  Homeopathic  Pharmacopoeia  of  the 
United  States,  or  official  National  Formulary,  or  any  supplement  to  any  of 
them;  (2)  a  substance  intended  for  use  in  the  diagnosis,  cure,  mitigation, 
treatment,  or  prevention  of  disease  in  man  or  animals;  (3)  a  substance  (other 
than  food)  intended  to  affect  the  structure  or  any  function  of  the  body  of  man 
or  animals;  and  (4)  a  substance  intended  for  use  as  a  component  of  any 
article  specified  in  this  paragraph.  Such  word  does  not  include  devices  or 
their  components,  parts,  or  accessories. 

(o)  "Hashish"  means  the  resin  extracted  from  any  part  of  the  plants  of 
the  genus  Cannabis  and  all  species  thereof  or  any  preparation,  mixture  or 
derivative  made  from  or  with  that  resin. 

(p)  "Immediate  precursor"  means  a  substance  which  the  board  has 
found  to  be  and  by  rule  designates  as  being  the  principal  compound 
commonly  used  or  produced  primarily  for  use,  and  which  is  an  immediate 
chemical  intermediary  used  or  likely  to  be  used  in  the  manufacture  of  a 
controlled  substance,  the  control  of  which  is  necessary  to  prevent,  curtail,  or 
limit  manufacture. 

(q)  "Manufacture"  means  the  production,  preparation,  propagation, 
compounding,  conversion  or  processing  of  a  controlled  substance,  either 
directly  or  indirectly,  by  extraction  from  substances  of  natural  origin,  or 
independently  by  means  of  chemical  synthesis,  or  by  a  combination  of 
extraction  and  chemical  synthesis,  and  includes  any  packaging  or  repack- 
aging of  the  substance  or  labeling  or  relabeling  of  its  container.  The  term 
"manufacture"  does  not  include  the  preparation,  compounding,  packaging  or 
labeling  of  a  controlled  substance  in  conformity  with  applicable  state  and 
local  law: 

(1)  By  a  practitioner  as  an  incident  to  his  administering  or  dispensing 
of  a  controlled  substance  in  the  course  of  his  professional  practice;  or 

(2)  By  a  practitioner,  or  by  his  authorized  agent  under  his  supervi- 
sion, for  the  purpose  of,  or  as  an  incident  to,  research,  teaching  or  chemical 
analysis  and  not  for  sale. 
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(r)  "Marihuana"  means  all  parts  of  the  plant  of  the  genus  Cannabis  and 
all  species  thereof,  whether  growing  or  not,  the  seeds  thereof,  and  every 
compound,  manufacture,  salt,  derivative,  mixture  or  preparation  of  the  plant 
or  its  seeds,  excluding  hashish. 

(s)  "Narcotic  drug"  means  any  of  the  following,  whether  produced 
directly  or  indirectly  by  extraction  from  substances  of  vegetable  origin,  or 
independently  by  means  of  chemical  synthesis,  or  by  a  combination  of 
extraction  and  chemical  synthesis: 

(1)  Opium  and  opiate,  and  any  salt,  compound,  derivative  or  prepa- 
ration of  opium  or  opiate; 

(2)  Any  salt,  compound,  isomer,  derivative  or  preparation  thereof 
which  is  chemically  equivalent  or  identical  with  any  of  the  substances 
referred  to  in  clause  (1),  but  not  including  the  isoquinoline  alkaloids  of 
opium; 

(3)  Opium  poppy  and  poppy  straw;  and 

(4)  Cocaine,  coca  leaves  and  any  salt,  compound,  derivative  or  prepa- 
ration of  cocaine,  coca  leaves,  and  any  salt,  compound,  isomer,  derivative 
or  preparation  thereof  which  is  chemically  equivalent  or  identical  with  any 
of  these  substances,  but  not  including  decocainized  coca  leaves  or  extrac- 
tions of  coca  leaves  which  do  not  contain  cocaine  or  ecgonine. 

(t)  "Opiate"  means  any  substance  having  an  addiction-forming  or  ad- 
diction-sustaining liability  similar  to  morphine  or  being  capable  of  conver- 
sion into  a  drug  having  addiction-forming  or  addiction-sustaining  liability.  It 
does  not  include,  unless  specifically  designated  as  controlled  under  Section 
41-29-111,  the  dextrorotatory  isomer  of  3-methoxy-n-methylmorphinan  and 
its  salts  (dextromethorphan).  Such  word  does  include  its  racemic  and 
levorotatory  forms. 

(u)  "Opium  poppy"  means  the  plant  of  the  species  Papaver  somniferum 
L.,  except  its  seeds. 

(v)  "Paraphernalia"  means  all  equipment,  products  and  materials  of 
any  kind  which  are  used,  intended  for  use,  or  designed  for  use,  in  planting, 
propagating,  cultivating,  growing,  harvesting,  manufacturing,  compound- 
ing, converting,  producing,  processing,  preparing,  testing,  analyzing,  pack- 
aging, repackaging,  storing,  containing,  concealing,  injecting,  ingesting, 
inhaling  or  otherwise  introducing  into  the  human  body  a  controlled  sub- 
stance in  violation  of  the  Uniform  Controlled  Substances  Law.  It  includes, 
but  is  not  limited  to: 

(i)  Kits  used,  intended  for  use,  or  designed  for  use  in  planting, 
propagating,  cultivating,  growing  or  harvesting  of  any  species  of  plant 
which  is  a  controlled  substance  or  from  which  a  controlled  substance  can 
be  derived; 

(ii)  Kits  used,  intended  for  use,  or  designed  for  use  in  manufacturing, 
compounding,  converting,  producing,  processing  or  preparing  controlled 
substances; 

(iii)  Isomerization  devices  used,  intended  for  use  or  designed  for  use 
in  increasing  the  potency  of  any  species  of  plant  which  is  a  controlled 
substance; 
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(iv)  Testing  equipment  used,  intended  for  use,  or  designed  for  use  in 
identifying  or  in  analyzing  the  strength,  effectiveness  or  purity  of  con- 
trolled substances; 

(v)  Scales  and  balances  used,  intended  for  use  or  designed  for  use  in 
weighing  or  measuring  controlled  substances; 

(vi)  Diluents  and  adulterants,  such  as  quinine  hydrochloride,  manni- 
tol,  mannite,  dextrose  and  lactose,  used,  intended  for  use  or  designed  for 
use  in  cutting  controlled  substances; 

(vii)  Separation  gins  and  sifters  used,  intended  for  use  or  designed  for 
use  in  removing  twigs  and  seeds  from,  or  in  otherwise  cleaning  or  refining, 
marihuana; 

(viii)  Blenders,  bowls,  containers,  spoons  and  mixing  devices  used, 
intended  for  use  or  designed  for  use  in  compounding  controlled  sub- 
stances; 

(ix)  Capsules,  balloons,  envelopes  and  other  containers  used,  in- 
tended for  use  or  designed  for  use  in  packaging  small  quantities  of 
controlled  substances; 

(x)  Containers  and  other  objects  used,  intended  for  use  or  designed 
for  use  in  storing  or  concealing  controlled  substances; 

(xi)  Hypodermic  S3n:-inges,  needles  and  other  objects  used,  intended 
for  use  or  designed  for  use  in  parenterally  injecting  controlled  substances 
into  the  human  body; 

(xii)  Objects  used,  intended  for  use  or  designed  for  use  in  ingesting, 
inhaling  or  otherwise  introducing  marihuana,  cocaine,  hashish  or  hashish 
oil  into  the  human  body,  such  as: 

1.  Metal,  wooden,  acrylic,  glass,  stone,  plastic  or  ceramic  pipes  with 
or  without  screens,  permanent  screens,  hashish  heads  or  punctured 
metal  bowls; 

2.  Water  pipes; 

3.  Carburetion  tubes  and  devices; 

4.  Smoking  and  carburetion  masks; 

5.  Roach  clips,  meaning  objects  used  to  hold  burning  material,  such 
as  a  marihuana  cigarette,  that  has  become  too  small  or  too  short  to  be 
held  in  the  hand; 

6.  Miniature  cocaine  spoons  and  cocaine  vials; 

7.  Chamber  pipes; 

8.  Carburetor  pipes; 

9.  Electric  pipes; 

10.  Air-driven  pipes; 

11.  Chillums; 

12.  Bongs;  and 

13.  Ice  pipes  or  chillers. 

In  determining  whether  an  object  is  paraphernalia,  a  court  or  other 
authority  should  consider,  in  addition  to  all  other  logically  relevant 
factors,  the  following: 

(i)  Statements  by  an  owner  or  by  anyone  in  control  of  the  object 
concerning  its  use; 
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(ii)  Prior  convictions,  if  any,  of  an  owner,  or  of  anyone  in  control  of 
the  object,  under  any  state  or  federal  law  relating  to  any  controlled 
substance; 

(iii)  The  proximity  of  the  object,  in  time  and  space,  to  a  direct 
violation  of  the  Uniform  Controlled  Substances  Law; 

(iv)  The  proximity  of  the  object  to  controlled  substances; 

(v)  The  existence  of  any  residue  of  controlled  substances  on  the 
object; 

(vi)  Direct  or  circumstantial  evidence  of  the  intent  of  an  owner,  or 
of  anyone  in  control  of  the  object,  to  deliver  it  to  persons  whom  he  knows, 
or  should  reasonably  know,  intend  to  use  the  object  to  facilitate  a 
violation  of  the  Uniform  Controlled  Substances  Law;  the  innocence  of  an 
owner,  or  of  anyone  in  control  of  the  object,  as  to  a  direct  violation  of  the 
Uniform  Controlled  Substances  Law  shall  not  prevent  a  finding  that  the 
object  is  intended  for  use,  or  designed  for  use  as  paraphernalia; 

(vii)  Instructions,  oral  or  written,  provided  with  the  object  concern- 
ing its  use; 

(viii)  Descriptive  materials  accompan3dng  the  object  which  explain 
or  depict  its  use; 

(ix)  National  and  local  advertising  concerning  its  use; 

(x)  The  manner  in  which  the  object  is  displayed  for  sale; 

(xi)  Whether  the  owner  or  anyone  in  control  of  the  object  is  a 
legitimate  supplier  of  like  or  related  items  to  the  community,  such  as  a 
licensed  distributor  or  dealer  of  tobacco  products; 

(xii)  Direct  or  circumstantial  evidence  of  the  ratio  of  sales  of  the 
object(s)  to  the  total  sales  of  the  business  enterprise; 

(xiii)  The  existence  and  scope  of  legitimate  uses  for  the  object  in  the 
community; 

(xiv)  Expert  testimony  concerning  its  use. 

(w)  "Person"  means  individual,  corporation,  government  or  governmen- 
tal subdivision  or  agency,  business  trust,  estate,  trust,  partnership  or 
association,  or  any  other  legal  entity. 

(x)  "Poppy  straw"  means  all  parts,  except  the  seeds,  of  the  opium  poppy, 
after  mowing. 

(y)  "Practitioner"  means: 

(1)  A  physician,  dentist,  veterinarian,  scientific  investigator,  optom- 
etrist certified  to  prescribe  and  use  therapeutic  pharmaceutical  agents 
under  Sections  73-19-153  through  73-19-165,  or  other  person  licensed, 
registered  or  otherwise  permitted  to  distribute,  dispense,  conduct  research 
with  respect  to  or  to  administer  a  controlled  substance  in  the  course  of 
professional  practice  or  research  in  this  state;  and 

(2)  A  pharmacy,  hospital  or  other  institution  licensed,  registered,  or 
otherwise  permitted  to  distribute,  dispense,  conduct  research  with  respect 
to  or  to  administer  a  controlled  substance  in  the  course  of  professional 
practice  or  research  in  this  state. 

(z)  "Production"  includes  the  manufacture,  planting,  cultivation,  grow- 
ing or  harvesting  of  a  controlled  substance. 
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(aa)  "Sale,"  "sell"  or  "selling"  means  the  actual,  constructive  or  at- 
tempted transfer  or  delivery  of  a  controlled  substance  for  remuneration, 
whether  in  money  or  other  consideration. 

(bb)  "State,"  when  applied  to  a  part  of  the  United  States,  includes  any 
state,  district,  commonwealth,  territory,  insular  possession  thereof,  and  any 
area  subject  to  the  legal  authority  of  the  United  States  of  America. 

(cc)  "Ultimate  user"  means  a  person  who  lawfully  possesses  a  controlled 
substance  for  his  own  use  or  for  the  use  of  a  member  of  his  household  or  for 
administering  to  an  animal  owned  by  him  or  by  a  member  of  his  household. 

SOURCES:  Codes,  1942,  §  6831-56;  Laws,  1971,  ch.  521,  §  6;  Laws,  1972,  ch.  520, 
§  5;  Laws,  1974,  ch.  415,  §  1;  Laws,  1981,  ch.  502,  §  1;  Laws,  1982,  ch.  323,  §  1; 
Laws,  2005,  ch.  404,  §  4,  eff  from  and  after  July  1,  2005. 

Cross  References  —  Definition  of  "valid  prescription,"  as  it  pertains  to  prescriptions 
for  controlled  substances,  for  the  purposes  of  this  article  ,  see  §  41-29-137. 

Penalty  of  life  imprisonment  without  parole  for  sale  of  specified  quantities  of  certain 
drugs,  see  §  41-29-139. 

False  representation  of  counterfeit  substance,  see  §  41-29-146. 

Paraphernalia  as  defined  in  this  section  being  subject  to  forfeiture,  see  §  41-29-153. 

Summary  forfeiture  of  paraphernalia,  as  defined  in  this  section,  see  §  41-29-179. 

Prohibition  and  punishing  for  furnishing  controlled  substances  or  narcotic  drugs  to 
offenders,  or  taking  such  items  on  property  occupied  by  them,  see  §§  47-5-191  to 
47-5-195. 

Dentists,  generally,  see  §§  73-9-1  et  seq. 
Physicians,  generally,  see  §§  73-25-1  et  seq. 

State  board  of  medical  licensure,  generally,  see  §§  73-43-1  et  seq. 

JUDICIAL  DECISIONS 


1.  In  generaL 

State  presented  sufficient  evidence  to 
find  beyond  a  reasonable  doubt  that  de- 
fendant was  guilty  of  each  element  of  the 
crime  of  manufacturing  marijuana;  defen- 
dant admitted  that  the  marijuana  plants 
found  in  the  woods  were  his  and  the 
forensic  analysis  report  confirmed  that 
the  plants  and  substances  recovered  from 
the  woods  and  defendant's  residence  were 
indeed  marijuana.  Williams  v.  State,  971 
So.  2d  581  (Miss.  2007). 

Under  the  statute,  distribute  and  de- 
liver effectively  meant  the  same  thing  as 
distribute  meant  to  deliver  other  than  by 
administering  or  dispensing  a  controlled 
substance.  Hurlburt  v.  State,  803  So.  2d 
1277  (Miss.  Ct.  App.  2002). 

Distributing  a  controlled  substance  in- 
cluded transactions  that  were  sales  as 
well  as  transactions  that  may  not  be  con- 
sidered sales;  intent  of  the  statute  was  to 
thwart  the  exchange  or  transfer  of  the 


substance  whether  accompanied  by  con- 
sideration or  not.  Meek  v.  State,  806  So.  2d 
236  (Miss.  2001),  cert,  denied,  537  U.S. 
826,  123  S.  Ct.  115,  154  L.  Ed.  2d  37 
(2002). 

Person  who  is  personally  present  at 
drug  transaction  and  who  aids  and  abets 
sale  may  be  convicted  for  sale  notwith- 
standing that  person  never  has  control  of 
drug  and  receives  no  remuneration  or 
consideration.  Minor  v.  State,  482  So.  2d 
1107  (Miss.  1986). 

Section  41-29-105,  which  prohibits  pos- 
session of  all  species  of  cannabis  plants,  is 
neither  vague  nor  overbroad.  Ervin  v. 
State,  431  So.  2d  130  (Miss.  1983). 

Construing  together  the  two  subsec- 
tions of  this  statute  defining  the  terms 
"manufacture"  and  "production,"  it  is  ap- 
parent that  the  legislature  prohibited  the 
simple  growing  of  marijuana;  thus,  in  a 
prosecution  for  the  manufacture  of  mari- 
juana, the  state  is  not  required  to  show 
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that  the  manufacture  was  by  extraction, 
chemical  synthesis  or  a  combination 
thereof.  Boring  v.  State,  365  So.  2d  960 
(Miss.  1978),  cert,  denied,  442  U.S.  916,  99 
S.  Ct.  2835,  61  L.  Ed.  2d  283  (1979). 

Proof  of  the  offense  of  "sale"  of  a  con- 
trolled substance  under  the  definition  con- 
tained in  Code  1972  §  41-29-105  (aa)  re- 
quires a  showing  that  a  transfer  or 
delivery  for  remuneration  occurred,  but 
does  not  require  that  there  be  a  transfer 
from  one  person  to  another;  the  identity  of 


a  person  to  whom  contraband  is  delivered 
is  not  essential  to  an  indictment  for  a 
"sale."  Jenkins  v.  State,  308  So.  2d  95 
(Miss.  1975). 

Indictment  charging  that  defendant 
"did  deliver  a  controlled  substance,  to  wit: 
Amphetamine"  did  not  state  an  essential 
to  the  crime  of  delivery  of  a  controlled 
substance  in  that  it  failed  to  identify  the 
person  to  whom  the  contraband  was  deliv- 
ered. Taylor  v.  State,  295  So.  2d  735  (Miss. 
1974). 


RESEARCH  REFERENCES 


ALR.  Marijuana,  psilocybin,  peyote  or 
similar  drugs  of  vegetable  origin  as  nar- 
cotics for  purposes  of  drug  prosecution.  50 
A.L.R.3d  1164. 

Right  of  indigent  defendant  in  state 
criminal  case  to  assistance  of  chemist, 
toxicologist,  technician,  narcotics  expert, 
or  similar  nonmedical  specialist  in  sub- 
stance analysis.  74  A.L.R.4th  388. 

Liability  for  discharge  of  at-will  em- 
ployee for  refusal  to  submit  to  drug  test- 
ing. 79  A.L.R.4th  105. 

Admissibility,  in  criminal  prosecution, 
of  expert  opinion  allegedly  stating 
whether  drugs  were  possessed  with  intent 
to  distribute  —  state  cases.  83  A.L.R.4th 
629. 


Validity,  construction,  and  effect  of  state 
statute  regulating  sale  of  counterfeit  or 
imitation  controlled  substances.  84 
A.L.R.4th  936. 

Construction  and  Application  of  State 
Drug  Paraphernaha  Acts.  23  A.L.R.  6th 
307. 

Validity,  under  Federal  Constitution,  of 
so-called  "head  shop"  ordinances  or  stat- 
utes, prohibiting  manufacture  and  sale  of 
drug  use  related  paraphernalia.  69  A.L.R. 
Fed.  15. 

Am  Jur.  38  Am.  Jur.  Proof  of  Facts  2d 
589,  Physician's  Liability  for  Causing  Pa- 
tient's Drug  Addiction. 


§  41-29-107.    Bureau  of  narcotics;  composition;  qualifications; 
dismissal. 

(1)  There  is  created  within  the  Mississippi  Department  of  Public  Safety 
an  office  to  be  known  as  the  Mississippi  Bureau  of  Narcotics.  The  office  shall 
have  a  director  who  shall  be  appointed  by  the  Commissioner  of  Public  Safety. 
The  commissioner  may  assign  to  the  appropriate  offices  of  the  department  such 
powers  and  duties  deemed  appropriate  to  carry  out  the  lawful  functions  of  the 
Mississippi  Bureau  of  Narcotics. 

(2)  The  Commissioner  of  Public  Safety  is  empowered  to  employ  or  appoint 
necessary  agents.  The  commissioner  may  also  employ  such  secretarial,  clerical 
and  administrative  personnel,  including  a  duly  licensed  attorney,  as  necessary 
for  the  operation  of  the  bureau,  and  shall  have  such  quarters,  equipment  and 
facilities  as  needed.  The  salary  and  qualifications  of  the  attorney  authorized  by 
this  section  shall  be  fixed  by  the  director,  but  the  salary  shall  not  exceed  the 
salary  authorized  for  an  assistant  attorney  general  who  performs  similar 
duties. 

(3)  The  director  and  agents  so  appointed  shall  be  citizens  of  the  United 
States  and  of  the  State  of  Mississippi,  and  of  good  moral  character.  The  agents 
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shall  be  not  less  than  twenty-one  (21)  years  of  age  at  the  time  of  such 
appointment.  In  addition  thereto,  those  appointed  shall  have  satisfactorily 
completed  at  least  two  (2)  years  of  college  studies.  However,  two  (2)  years  of 
satisfactory  service  as  a  law  enforcement  officer  and  the  completion  of  the 
prescribed  course  of  study  at  a  school  operated  by  the  Bureau  of  Narcotics  and 
Dangerous  Drugs,  United  States  Justice  Department,  shall  satisfy  one  (1)  year 
of  such  college  studies,  and  four  (4)  years  of  satisfactory  service  as  a  law 
enforcement  officer  and  the  completion  of  the  prescribed  course  of  study  at 
such  federal  bureau  school  as  stated  heretofore  shall  fully  satisfy  the  two  (2) 
years  of  college  requirement. 

During  the  period  of  the  first  twelve  (12)  months  after  appointment,  any 
employee  of  the  bureau  shall  be  subject  to  dismissal  at  the  will  of  the  director. 
After  twelve  (12)  months'  service,  no  employee  of  the  bureau  shall  be  subject  to 
dismissal  unless  charges  have  been  filed  with  the  director,  showing  cause  for 
dismissal  of  the  employee  of  the  bureau.  A  date  shall  be  set  for  hearing  before 
the  director  and  the  employee  notified  in  writing  of  the  date  of  such  hearing 
and  of  the  charges  filed.  The  hearing  shall  be  held  not  less  than  ten  (10)  days 
after  notification  to  the  employee.  After  the  hearing,  at  which  the  employee 
shall  be  entitled  to  legal  counsel,  a  written  order  of  the  director  shall  be 
necessary  for  dismissal  and  the  decision  shall  be  final.  Any  such  order  of  the 
director  shall  be  a  public  record  and  subject  to  inspection  as  such. 

(4)  The  Commissioner  of  Public  Safety  may  assign  members  of  the 
Mississippi  Highway  Safety  Patrol,  regardless  of  age,  to  the  bureau;  however, 
when  any  highway  patrolman  or  other  employee,  agent  or  official  of  the 
Mississippi  Department  of  Public  Safety  is  assigned  to  duty  with,  or  is 
employed  by,  the  bureau,  he  shall  not  be  subject  to  assignment  or  transfer  to 
any  other  office  or  department  within  the  Mississippi  Department  of  Public 
Safety  except  by  the  commissioner.  Any  highway  patrolman  assigned  to  duty 
with  the  bureau  shall  retain  his  status  as  a  highway  patrolman,  but  shall  be 
under  the  supervision  of  the  director.  For  purposes  of  seniority  within  the 
Highway  Safety  Patrol  and  for  purposes  of  retirement  under  the  Mississippi 
Highway  Safety  Patrol  Retirement  System,  highway  patrolmen  assigned  to 
the  bureau  will  be  credited  as  if  performing  duty  with  the  Highway  Safety 
Patrol.  The  commissioner  may  assign  employees  of  the  Highway  Safety  Patrol 
to  the  Mississippi  Bureau  of  Narcotics  and  may  assign  agents  of  the  bureau  to 
the  Highway  Safety  Patrol;  however,  any  employees  so  assigned  must  meet  all 
established  requirements  for  the  duties  to  which  they  are  assigned. 

(5)  The  Commissioner  of  Public  Safety  may  enter  into  agreements  with 
bureaus  or  departments  of  other  states  or  of  the  United  States  for  the  exchange 
or  temporary  assignment  of  agents  for  special  undercover  assignments  and  for 
performance  of  specific  duties. 

(6)  The  Commissioner  of  Public  Safety  may  assign  agents  of  the  bureau  to 
such  duty  and  to  request  and  accept  agents  from  such  other  bureaus  or 
departments  for  such  duty. 

(7)  (a)  All  funds,  property  and/or  PINs  belonging  to  the  Mississippi  Bureau 
of  Narcotics  are  transferred  to  the  Department  of  Public  Safety  on  July  1, 
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2004.  Any  funds,  property  or  PINs  that  are  appropriated  to  or  otherwise 
received  by  the  bureau,  or  appropriated  to,  transferred  to  or  otherwise 
received  by  the  Department  of  Pubhc  Safety  for  the  use  of  the  bureau,  shall 
be  budgeted  and  maintained  by  the  department  as  funds  of  the  department. 
Personnel  occupying  PINs  transferred  from  the  bureau  to  the  department 
shall  serve  on  a  probationary  basis  during  the  twelve  (12)  months  after  July 
1,  2004. 

(b)  In  transferring  the  responsibilities  of  the  Mississippi  Bureau  of 
Narcotics  to  the  Department  of  Public  Safety,  the  commissioner  and  the 
director  of  the  bureau  shall  develop  and  implement  written  security  precau- 
tions that  shall  be  observed  by  all  affected  employees.  The  commissioner  and 
the  director  shall  review,  modify  and  approve  the  plan  before  the  effective 
date  of  the  merger  of  responsibilities  of  the  bureau  and  the  department. 

SOURCES:  Codes,  1942,  §  6831-53;  Laws,  1971,  ch.  521,  §  3;  Laws,  1972,  ch.  520, 
§  2;  Laws,  1983,  ch.  490;  Laws,  1984,  ch.  518,  §  2;  Laws,  2004,  ch.  595,  §  17; 
Laws,  2005,  ch.  333,  §  1,  eff  from  and  after  July  1,  2005. 

Editor's  Note  —  Laws  of  1972,  ch.  520,  §  1,  provides  as  follows: 
"SECTION  1.  (a)  The  Mississippi  Bureau  of  Drug  Enforcement  shall  henceforth  be 
designated  as  the  Mississippi  Bureau  of  Narcotics. 

(b)  The  Mississippi  Bureau  of  Drug  Enforcement  as  created  by  Chapter  521,  Section 
3,  Laws  of  1971,  being  Section  6831-53,  Mississippi  Code  of  1942,  is  hereby  transferred 
from  the  state  board  of  health  to  the  Mississippi  Department  of  Public  Safety;  all 
personnel,  records,  property,  equipment  and  all  funds  allocated  the  bureau  of  drug 
enforcement  are  hereby  transferred  to  and  placed  under  the  supervision  of  the  bureau 
of  narcotics  of  the  department  of  public  safety.  Any  funds  transferred  by  this  section  and 
any  funds  appropriated  to  the  bureau  of  narcotics  shall  be  maintained  in  an  account 
separate  from  any  funds  of  the  department  of  public  safety  or  of  funds  to  be 
appropriated  for  said  department  or  any  division  or  bureau  of  said  department  and 
shall  never  be  commingled  with  any  funds  of  said  department." 
Laws  of  1993,  ch.  338,  §§  1,  2,  effective  July  1,  1993,  provide  as  follows: 
"SECTION  1.  The  Department  of  Finance  and  Administration  is  hereby  authorized  to 
transfer  to  the  Bureau  of  Narcotics,  Department  of  Public  Safety,  the  land  and  building 
located  in  the  Greater  Jackson  Industrial  Park  at  6090  1-55  South  Frontage  Road, 
Jackson,  Mississippi,  described  more  particularly  as: 

PARCEL  1. 

Commence  at  the  Southeast  corner  of  the  Northeast  quarter  of  the  Southeast  quarter 
of  Section  23,  Township  4  North,  Range  1  West,  Hinds  County,  Mississippi,  and  from 
this  point  run  thence  South  85  degrees  51  minutes  West  for  a  distance  of  256.3  feet  to 
the  point  of  beginning  of  the  property  herein  described.  Run  thence  North  60  degrees  51 
minutes  West  for  a  distance  of  580.0  feet  to  a  point  on  the  East  right-of-way  line  of 
Interstate  Highway  55,  as  said  right-of-way  line  exists  this  date;  run  thence  North  29 
degrees  07  minutes  East  along  the  said  East  right-of-way  line  for  a  distance  of  64.8  feet 
to  a  point;  run  thence  North  29  degrees  08  minutes  30  seconds  East  and  parallel  to  said 
East  right-of-way  line  for  a  distance  of  435.2  feet  to  a  point;  run  thence  South  60  degrees 
51  minutes  East  for  a  distance  of  580.0  feet  to  a  point;  run  thence  South  29  degrees  08 
minutes  30  seconds  West  for  a  distance  of  500.0  feet  to  a  point  of  beginning.  The  herein 
described  property  l3ang  and  being  situated  in  the  Northeast  Quarter  of  the  Southeast 
Quarter  and  the  Southeast  Quarter  of  the  Southeast  Quarter  of  the  Section  23, 
Township  4  North,  Range  1  West,  Hinds  County,  Mississippi,  and  containing  6.658 
acres,  more  or  less. 
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PARCEL  2. 

Commence  at  the  Southeast  corner  of  the  Northeast  quarter  of  the  Southeast  quarter 
of  Section  23,  Township  4  North,  Range  1  West,  Hinds  County,  Mississippi,  and  from 
this  point  run  thence  South  85  degrees  51  minutes  West  for  a  distance  of  256.30  feet  to 
the  Southeast  corner  of  that  certain  parcel  of  land  conveyed  to  Hawera  Tool  Manufac- 
turing Company  by  a  deed  recorded  in  Deed  Book  2554  at  page  722  thereof  in  the  office 
of  the  Chancery  Clerk  of  Hinds  County  at  Jackson,  Mississippi;  run  thence  North  60 
degrees  51  minutes  West  along  the  South  line  of  the  said  Hawera  Tool  Manufacturing 
Company  property  for  a  distance  of  580.0  feet  to  the  Southwest  corner  of  said  property, 
said  point  being  located  on  the  East  right-of-way  line  of  Interstate  Highway  55,  as  said 
highway  exists  this  date;  run  thence  North  29  degrees  07  minutes  East  along  the  said 
East  right-of-way  line  for  a  distance  of  64.80  feet  to  the  point  of  beginning  of  the  herein 
described  property.  Run  thence  North  60  degrees  51  minutes  30  seconds  West  along  the 
said  East  right-of-way  line  for  a  distance  of  20.0  feet  to  a  point;  run  thence  North  29 
degrees  08  minutes  30  seconds  East  along  the  said  East  right-of-way  line  for  a  distance 
of  435.2  feet  to  a  point;  thus  leaving  the  said  East  right-of-way  line,  run  thence  South 
60  degrees  51  minutes  East  for  a  distance  of  20.0  feet  to  the  Northwest  corner  of  the 
aforesaid  Hawera  Tool  Manufacturing  Company  property;  run  thence  South  29  degrees 
08  minutes  30  seconds  West  along  the  West  line  of  the  said  Hawera  Tool  Manufacturing 
Company  property  for  a  distance  of  435.2  feet  to  the  point  of  beginning.  The  herein 
described  property  lying  and  being  situated  in  the  Northeast  Quarter  of  the  Southeast 
Quarter  of  Section  23,  Township  4  North,  Range  1  West,  Hinds  County,  Mississippi,  and 
containing  0.20  acres,  more  or  less. 

PARCEL  3. 

Begin  at  the  Southeast  corner  of  the  Northeast  One-Quarter  of  the  Southeast 
One-Quarter  of  Section  23,  Township  4  North,  Range  1  West,  Hinds  County,  Missis- 
sippi, and  from  this  point  run  thence  North  00  degrees  08  minutes  54  seconds  East 
along  the  East  line  of  the  said  Northeast  One-Quarter  of  the  Southeast  One-Quarter  for 
a  distance  of  420.08  feet  to  a  point;  run  thence  North  89  degrees  51  minutes  06  seconds 
West  for  a  distance  of  9.20  feet  to  the  Northeast  corner  of  that  parcel  of  property 
conveyed  to  Hawera  Tool  Manufacturing  Company  by  a  deed  recorded  in  Deed  Book 
2554  at  Page  722  thereof  in  the  office  of  the  Chancery  Clerk  of  Hinds  County  at  Jackson, 
Mississippi;  run  thence  South  29  degrees  46  minutes  40  seconds  West  along  the  East 
line  of  the  said  Hawera  Tool  Manufacturing  Company  property  for  a  distance  of  500.00 
feet  to  the  Southeast  corner  thereof;  run  thence  North  86  degrees  54  minutes  10  seconds 
East  for  a  distance  of  256.81  feet  to  the  point  of  beginning.  The  herein  described 
property  lying  and  being  situated  in  the  East  One-Half  of  the  Southeast  One-Quarter 
of  Section  23,  Township  4  North,  Range  1  West,  Hinds  County,  Mississippi,  and 
containing  1.282  acres,  more  or  less." 

"SECTION  2.  The  Bureau  of  Narcotics  shall  assume  all  supervision,  management, 
maintenance  and  control  of  the  property  described  in  Section  1." 

Laws  of  2004,  ch.  595,  §  21  provides: 

"Section  1,  Chapter  520,  Laws  of  1972,  which  provides  that  funds  appropriated  to  the 
Bureau  of  Narcotics  shall  be  kept  separate  from  the  funds  of  the  Department  of  Public 
Safety,  is  repealed." 

JUDICIAL  DECISIONS 


1.  In  generaL 

There  was  no  showing  of  a  pattern  of 
unconstitutionally  discriminatory  hiring 
practices  by  the  Bureau  of  Narcotics 
where,  though  a  relatively  small  percent- 


age of  employees  were  minorities,  the  bu- 
reau had  engaged  in  extensive  minority 
recruitment,  and  where,  though  there  was 
a  relatively  high  education  requirement  of 
two  years  of  college  or  the  equivalent. 
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such  requirement  was  justified  by  the     Miss.  1976),  rev'd  on  other  grounds,  580 
highly  speciaHzed  nature  of  the  work.     F.2d  1284  (5th  Cir.  1978). 
Morrow  v.  Dillard,  412  F.  Supp.  494  (S.D. 

ATTORNEY  GENERAL  OPINIONS 

Mississippi  Highway  Safety  Patrol  offi-    the  director  may  donate  the  salary  back  to 
cers  assigned  to  duty  with  the  Bureau  of    the  agency  subject  to  mandatory  deduc- 
Narcotics  retain  their  status  as  Safety    tions.  Stringer,  Jan.  3,  2003,  A.G.  Op. 
Patrol  employees.  Jones,  March  13,  1998,  #02-0751. 
AG.  Op.  #98-0111. 

The  salary  of  the  director  of  the  Bureau 
of  Narcotics  may  not  be  waived;  however, 

RESEARCH  REFERENCES 

Am  Jur.  25  Am.  Jur.  2d,  Drugs  and       CJS.  72  C.J.S.,  Poisons  §§  8,  9. 
Controlled  Substances  §§  189  et  seq. 

§  41-29-108.    Vehicles  for  use  of  bureau;  liability  insurance. 

(1)  The  Commissioner  of  Public  Safety  is  authorized  to  accept  vehicles 
which  may  be  available  from  the  federal  government  for  use  in  enforcement  of 
this  article.  The  commissioner  is  further  authorized  to  expend  reasonable 
funds  from  any  funds  appropriated  for  the  bureau  for  the  delivery,  repair  and 
maintenance  of  such  automobiles. 

(2)  The  commissioner  is  further  authorized  to  rent  or  lease  motor  vehicles 
for  undercover  missions.  Such  vehicles  shall  be  used  only  on  specified  missions 
and  not  as  additions  to  the  regularly  authorized  and  budgeted  vehicles  of  the 
bureau. 

SOURCES:  Codes,  1942,  §  6831-92;  Laws,  1972,  ch.  520,  §  18;  Laws,  1984,  ch.  495, 
§  17;  reenacted  and  amended.  Laws,  1985,  ch.  474,  §  14;  Laws,  1986,  ch.  438, 
§  26;  Laws,  1987,  ch.  483,  §  27;  Laws,  1988,  ch.  442,  §  24;  Laws,  1989,  ch.  537, 
§  23;  Laws,  1990,  ch.  518,  §  24;  Laws,  1991,  ch.  618,  §  23;  Laws,  1992,  ch.  491, 
§  24;  Laws,  2004,  ch.  595,  §  18,  eff  from  and  after  July  1,  2004. 

Cross  References  —  Participation  in  a  comprehensive  plan  of  one  or  more  policies 
of  liability  insurance  procured  and  administered  by  the  Department  of  Finance  and 
Administration,  see  §  11-46-17. 

Motor  Vehicle  Safety  Responsibility  Law,  see  §§  63-15-1  et  seq. 

§  41-29-109.    Cooperation  with  bureau  of  narcotics. 

The  Mississippi  Bureau  of  Narcotics  shall  have  the  full  cooperation  and 
use  of  facilities  and  personnel  of  the  State  Board  of  Pharmacy,  the  State  Board 
of  Medical  Licensure,  the  State  Board  of  Dental  Examiners,  the  Mississippi 
Board  of  Nursing,  the  State  Board  of  Optometry,  the  district  and  county 
attorneys,  and  of  the  Attorney  General's  office. 

It  shall  be  the  duty  of  all  duly  sworn  peace  officers  of  the  State  of 
Mississippi  to  enforce  the  provisions  of  this  article  with  reference  to  illicit 
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narcotic  and  drug  traffic.  The  provisions  of  this  article  may  hkewise  be 
enforced  by  agents  of  the  United  States  Drug  Enforcement  Administration. 

SOURCES:  Codes,  1942,  §  6831-54;  Laws,  1971,  ch.  521,  §  4;  Laws,  1972,  ch.  520, 
§  3;  Laws,  1981,  ch.  502,  §  13;  Laws,  1983,  ch.  488,  §  35;  Laws,  2001,  ch.  470, 
§  1;  Laws,  2005,  ch.  404,  §  6,  eff  from  and  after  July  1,  2005. 

Cross  References  —  Office  of  Attorney  General,  generally  see  §§  7-5-1  et  seq. 
County  attorneys,  generally,  see  §§  19-23-1  et  seq. 
District  attorneys,  generally,  see  §§  25-31-1  et  seq. 
Bureau  of  Narcotics  Work  Program,  see  §  41-29-110. 

Cooperative  arrangements  with  federal  and  other  state  agencies,  see  §  41-29-167. 
Authority  of  the  commissioner  of  corrections  to  authorize  the  working  and  housing  of 
offenders  in  support  of  the  Bureau  of  Narcotics,  see  §  47-5-133. 
State  board  of  dental  examiners,  generally,  see  §§  73-9-1  et  seq. 
State  board  of  medical  licensure,  generally,  see  §§  73-43-1  et  seq. 

§  41-29-110.    Bureau  of  narcotics  work  program. 

The  Mississippi  Bureau  of  Narcotics  is  hereby  authorized  and  empowered 
to  request  and  to  accept  the  use  of  persons  convicted  of  an  offense,  whether  a 
felony  or  a  misdemeanor,  for  work  in  support  of  the  bureau.  The  bureau  is 
authorized  to  enter  into  any  agreements  with  the  Department  of  Corrections, 
the  State  Parole  Board,  any  criminal  court  of  this  state,  and  any  other  proper 
official  regarding  the  working,  guarding,  safekeeping,  clothing  and  subsistence 
of  such  persons  performing  work  for  the  Mississippi  Bureau  of  Narcotics.  Such 
persons  shall  not  be  deemed  agents,  employees  or  involuntary  servants  of  the 
bureau  while  performing  such  work  or  while  going  to  and  from  work  or  other 
specified  areas. 

SOURCES:  Laws,  1988,  ch.  504,  §  27,  eff  from  and  after  passage  (approved  May 
6,  1988). 

Cross  References  —  Authority  of  the  commissioner  of  corrections  to  authorize  the 
working  and  housing  of  offenders  in  support  of  the  Bureau  of  Narcotics,  see  §  47-5-133. 

§  41-29-111.  Powers  and  duties  of  bureau;  regulation  of  sub- 
stances. 

(1)  The  Commissioner  of  Public  Safety  shall  administer  this  article  and 
shall  work  in  conjunction  and  cooperation  with  the  State  Board  of  Pharmacy, 
county  and  municipal  law  enforcement  agencies,  the  district  and  county 
attorneys,  the  Office  of  the  Attorney  General  and  the  Mississippi  Bureau  of 
Narcotics.  The  State  Board  of  Health  shall  work  with  the  bureau  in  an 
advisory  capacity  and  shall  be  responsible  for  recommending  to  the  Legisla- 
ture the  appropriate  schedule  for  all  substances  to  be  scheduled  or  rescheduled 
in  Sections  41-29-113  through  41-29-121.  In  making  a  recommendation  regard- 
ing a  substance,  the  State  Board  of  Health  shall  consider  the  following: 
(a)(i)  The  actual  or  relative  potential  for  abuse; 

(ii)  The  scientific  evidence  of  its  pharmacological  effect,  if  known; 
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(iii)  The  state  of  current  scientific  knowledge  regarding  the  sub- 
stance; 

(iv)  The  history  and  current  pattern  of  abuse; 

(v)  The  scope,  duration  and  significance  of  abuse; 

(vi)  The  risk  to  the  pubhc  health; 

(vii)  The  potential  of  the  substance  to  produce  psychic  or  physiologi- 
cal dependence  liability;  and 

(viii)  Whether  the  substance  is  an  immediate  precursor  of  a  sub- 
stance already  controlled  under  this  article. 

(b)  After  considering  the  factors  enumerated  in  paragraph  (a),  the  State 
Board  of  Health  shall  make  findings  with  respect  thereto  and  issue  a 
recommendation  to  control  the  substance  if  it  finds  the  substance  has  a 
potential  for  abuse. 

(c)  If  the  State  Board  of  Health  designates  a  substance  as  an  immediate 
precursor,  substances  that  are  precursors  of  the  controlled  precursor  shall 
not  be  recommended  for  control  solely  because  they  are  precursors  of  the 
controlled  precursor. 

(d)  If  any  substance  is  designated,  rescheduled,  or  deleted  as  a  con- 
trolled substance  under  federal  law  and  notice  thereof  is  given  to  the  State 
Board  of  Health,  it  shall  recommend  the  control  of  the  substance  under  this 
article  at  the  next  session  of  the  Legislature. 

(e)  (i)  Authority  to  control  under  this  article  does  not  extend  to  distilled 
spirits,  wine,  malt  beverages,  or  tobacco  as  those  terms  are  defined  or  used 
in  the  Local  Option  Alcoholic  Beverage  Control  Law,  being  Sections  67-1-1 
through  67-1-91,  and  the  Tobacco  Tax  Law  of  1934,  being  Sections  27-69-1 
through  27-69-77.  It  is  the  intent  of  the  Legislature  of  the  State  of 
Mississippi  that  the  bureau  shall  concentrate  its  efforts  and  resources  on 
the  enforcement  of  the  Uniform  Controlled  Substances  Law  with  respect 
to  illicit  narcotic  and  drug  traffic  in  the  state. 

(ii)  The  controlled  substances  listed  in  the  schedules  in  Sections 
41-29-113  through  41-29-121  are  included  by  whatever  official,  common, 
usual,  chemical  or  trade  name  designated. 

(f)  The  State  Board  of  Health  shall  recommend  the  exclusion  of  any 
nonnarcotic  substance  from  a  schedule  if  such  substance  may,  under  the 
Federal  Food,  Drug  and  Cosmetic  Act  and  the  laws  of  this  state,  be  lawfully 
sold  over  the  counter  without  a  prescription. 

SOURCES:  Codes,  1942,  §  6831-55;  Laws,  1971,  ch.  521,  §  5;  Laws,  1972,  ch.  520, 
§  4;  Laws,  1983,  ch.  522,  §  13;  Laws,  2004,  ch.  595,  §  19;  Laws,  2009,  ch.  469, 
§  3,  eff  from  and  after  July  1,  2009. 

Cross  References  —  Distribution  of  the  Code  of  1972,  see  §  1-1-11. 

Office  of  Attorney  General,  generally,  see  §§  7-5-1  et  seq. 
County  attorneys,  generally,  see  §§  19-23-1  et  seq. 
District  attorneys,  generally,  see  §§  25-31-1  et  seq. 
State  board  of  health,  generally,  see  §§  41-3-1  et  seq. 

Exclusion  of  certain  isomer  and  salts  from  definition  of  "opiate,"  unless  designated  as 
controlled  under  authority  of  this  section,  see  §  41-29-105(t). 
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Bureau  of  Narcotics  Work  Program,  see  §  41-29-110. 
Revision  and  republication  of  schedules,  see  §  41-29-123. 

Authority  of  the  commissioner  of  corrections  to  authorize  the  working  and  housing  of 
offenders  in  support  of  the  Bureau  of  Narcotics,  see  §  47-5-133. 

JUDICIAL  DECISIONS 


1.  In  general. 

Under  the  Uniform  Controlled  Sub- 
stances Law,  the  penalties  prescribed  for 
violations  thereof  are  inextricably  tied  to 
the  various  schedules,  and  therefore  the 
portions  of  Code  1972,  §  41-29-111  by 
which  the  state  board  of  health  is  given 
the  authority  to  move  a  substance  from 
one  schedule  to  another,  to  add  substances 
to  any  schedule,  and  to  delete  substances 


from  any  schedule  are  an  unconstitutional 
attempt  to  delegate  the  authority  to  define 
crimes  and  fix  the  punishment  therefor 
which  is  vested  exclusively  in  the  legisla- 
ture; such  unconstitutional  portions  are 
separable  from  the  remaining  provisions 
of  the  Uniform  Controlled  Substances 
Law.  Howell  v.  State,  300  So.  2d  774  (Miss. 
1974). 


RESEARCH  REFERENCES 

ALR.  Validity  of  delegation  to  Drug       Am  Jur.  25  Am.  Jur.  2d,  Drugs  and 
Enforcement  Administration  of  authority     Controlled  Substances  §§  19-23,  47. 
to  schedule  or  reschedule  drugs  subject  to 
Controlled   Substances  Act   (21  USCS 
§§  801  et  seq).  47  A.L.R.  Fed.  869. 

§  41-29-112.    Special  contract  agents  or  investigators. 

(1)  The  director  of  the  bureau  of  narcotics  is  authorized  to  retain  on  a 
contractual  basis  such  persons  as  he  shall  deem  necessary  to  detect  and 
apprehend  violators  of  the  criminal  statutes  pertaining  to  the  possession,  sale 
or  use  of  narcotics  or  other  dangerous  drugs. 

(2)  Those  persons  contracting  vs^ith  the  director  of  the  bureau  of  narcotics, 
pursuant  to  subsection  (1),  shall  be  know^n  as,  and  are  hereinafter  referred  to 
as,  "special  contract  agents." 

(3)  The  investigative  services  provided  for  in  this  section  shall  be  designed 
to  support  local  law  enforcement  efforts. 

(4)  Special  contract  investigators  shall  have  all  pov^ers  necessary  and 
incidental  to  the  fulfillment  of  their  contractual  obligations,  including  the 
power  of  arrest  when  authorized  by  the  director  of  the  bureau  of  narcotics. 

(5)  No  person  shall  be  a  special  contract  investigator  unless  he  is  at  least 
eighteen  (18)  years  of  age. 

(6)  The  director  of  the  bureau  of  narcotics  shall  conduct  a  background 
investigation  of  all  potential  special  contract  investigators.  If  the  background 
investigation  discloses  a  criminal  record,  the  applicant  shall  not  be  retained 
without  the  express  approval  of  the  director  of  the  bureau  of  narcotics.  Any 
matters  pertaining  to  special  contract  investigators  shall  be  exempt  from  the 
provisions  of  a  law  relating  to  meetings  open  to  the  public,  approved  as  now  or 
hereafter  amended. 

(7)  Any  contract  pursuant  to  subsection  (1)  shall  be: 
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(a)  Reduced  to  writing;  and 

(b)  Terminable  upon  written  notice  by  either  party,  and  shall  in  any 
event  terminate  one  (1)  year  from  the  date  of  signing;  and 

(c)  Approved  as  to  form  by  the  attorney  general. 

Such  contracts  shall  not  be  public  records  and  shall  not  be  available  for 
inspection  under  the  provisions  of  a  law  providing  for  the  inspection  of  public 
records  as  now  or  hereafter  amended. 

(8)  Special  contract  investigators  shall  not  be  considered  employees  of  the 
bureau  of  narcotics  for  any  purpose. 

(9)  The  director  of  the  bureau  of  narcotics  shall  have  all  powers  necessary 
and  incidental  to  the  effective  operation  of  this  section. 

(10)  Notwithstanding  any  other  provisions  contained  in  this  section,  all 
said  contracts  and  related  matters  shall  be  made  available  to  the  legislative 
budget  office  and  the  state  fiscal  management  board. 

SOURCES:  Laws,  1974,  ch.  414;  Laws,  1984,  ch.  488,  §  208,  eff  from  and  after 
July  1,  1984. 

Editor's  Note  —  Section  27-104-1  provides  that  the  term  "Fiscal  Management 
Board"  shall  mean  the  "Department  of  Finance  and  Administration". 

Cross  References  —  Joint  Legislative  Budget  Committee  and  Legislative  Budget 
Office,  generally,  see  §§  27-103-101  et  seq. 

State  fiscal  management  board,  see  §§  27-104-1  et  seq. 

Penalty  for  impersonating  an  agent  of  the  bureau  of  narcotics,  see  §  41-29-159. 

§  41-29-113.    Schedule  I  of  controlled  substances. 

The  controlled  substances  listed  in  this  section  are  included  in  Schedule  I. 

SCHEDULE  I 

(a)  Opiates.  Any  of  the  following  opiates,  including  their  isomers, 
esters,  ethers,  salts  and  salts  of  isomers,  esters  and  ethers,  unless  specifi- 
cally excepted,  whenever  the  existence  of  these  isomers,  esters,  ethers  and 
salts  is  possible  within  the  specific  chemical  designation: 

(1)  Acetyl-alpha-methylfentanyl; 

(2)  Acetylmethadol; 

(3)  Allylprodine; 

(4)  Alphacetylmethadol,  except  levo-alphacetylmethadol  (levo-alpha- 
acetylmethadol,  levomethadyl  acetate,  or  LAAM); 

(5)  Alphameprodine; 

(6)  Alphamethadol; 

(7)  Alpha-methylfentanyl; 

(8)  Alpha-methyl thiofentanyl; 

(9)  Benzethidine; 

(10)  Betacetylmethadol; 

(11)  Beta-hydroxyfentanyl; 

(12)  Beta-hydroxy-3-methylfentanyl; 
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(13) 

Betameprodine; 

(14) 

Betamethadol; 

(15) 

Betaprodine; 

(16) 

Clonitazene; 

(17) 

Dextromor  amide; 

(18) 

Diampromide; 

(19) 

Diethylthiambutene; 

(20) 

Difenoxin; 

(21) 

Dimenoxadol; 

(22) 

Dimephept  anol ; 

(23) 

Dimetnylthiambutene; 

(24) 

Dioxaphetyl  butyrate; 

(25) 

Dipipanone; 

(26) 

-1—1  j1               1                       jT               lil*                       1  i 

Ethylmethylthiambutene; 

(27) 

Etonitazene; 

(28) 

Etoxeridme; 

(29) 

urethidme; 

(30) 

Hy  droxype  thidine ; 

(31) 

Ketobemidone; 

(32) 

Levomoramide; 

(33) 

Levophenacylmorphan; 

(34) 

3-methylfentanyl; 

(35) 

3-methylthiofentanyl; 

(o6) 

Morpheridine; 

(37) 

MFrr  ( l-metnyl-4-pnenyl-4-propionoxypiperiaine); 

(38) 

Noracymethadol; 

(39) 

Norlevorphanol; 

(40) 

Normetnadone; 

(41) 

"NT  • 

Norpipanone; 

(42) 

Par  a-fluor  ofent  anyl ; 

(43) 

PEPAP  ( l-(-2-phenylethyl)-4-phenyl-4-acetoxypiperidine); 

(44) 

Phenadoxone; 

(45) 

Phenampromide; 

(46) 

Phenomorphan; 

(47) 

Phenoperidine; 

(48) 

Piritr  amide; 

(49) 

Proheptazme; 

(50) 

Properidine; 

(51) 

Propiram; 

(52) 

Kacemoramide; 

(53) 

Thiofentanyl; 

(54) 

Tilidine; 

(55) 

Trimeperidine. 

(b)  Opiate  derivatives.  Any  of  the  following  opium  derivatives,  their 
salts,  isomers  and  salts  of  isomers,  unless  specifically  excepted,  whenever 
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the  existence  of  these  salts,  isomers  and  salts  of  isomers  is  possible  within 
the  specific  chemical  designation: 

(1)  Acetorphine; 

(2)  Acetyldihydrocodeine; 

(3)  Benzylmorphine; 

(4)  Codeine  methylbromide; 

(5)  Codeine-N-Oxide; 

(6)  Cyprenorphine; 

(7)  Desomorphine; 

(8)  Dihydromorphine; 

(9)  Drotebanol; 

(10)  Etorphine;  (except  hydrochloride  salt); 

(11)  Heroin; 

(12)  Hydromorphinol; 

(13)  Methyldesorphine; 

( 14)  Methyldihydromorphine; 

(15)  Monoacetylmorphine; 

(16)  Morphine  methylbromide; 

(17)  Morphine  methylsulfonate; 

(18)  Morphine-N-Oxide; 

(19)  Myrophine; 

(20)  Nicocodeine; 

(21)  Nicomorphine; 

(22)  Normorphine; 

(23)  Pholcodine; 

(24)  Thebacon. 

(c)  Hallucinogenic  substances.  Any  material,  compound,  mixture  or 
preparation  which  contains  any  quantity  of  the  following  substances,  their 
salts,  isomers  (whether  optical,  positional,  or  geometric)  and  salts  of  isomers, 
unless  specifically  excepted,  whenever  the  existence  of  these  salts,  isomers 
and  salts  of  isomers  is  possible  within  the  specific  chemical  designation: 

(1)  3,4-methylenedioxy  amphetamine; 

(2)  5-methoxy-3,4-methylenedioxy  amphetamine; 

(3)  2,5-dimethoxy-4-ethylamphetamine  (DOET); 

(4)  2,5-dimethoxy-4(n)  propylthiophenethylamine  (2C-T-7); 

(5)  3,4-methylenedioxymethamphetamine  (MDMA); 

(6)  3,4,5-trimethoxy  amphetamine; 

(7)  Alpha-methyl tryptamine  (Also  known  as  AMT); 

(8)  Bufotenine; 

(9)  Diethyltryptamine; 

(10)  Dimethyl  tryptamine; 

(11)  5-methoxy-N,N-diisopropyltryptamine  (5-MeO-DIPT); 

(12)  5-methoxy-N,N-dimethyltryptamine  (5-MeO-DMT); 

(13)  Alpha-ethyltryptamine; 

( 14)  4-methyl-2,5-dimethoxyamphetamine; 

(15)  Hashish; 
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(16)  Ibogaine; 

(17)  Lysergic  acid  diethylamide  (LSD); 

(18)  Marihuana; 

(19)  MescaHne; 

(20)  Peyote; 

(21)  N-ethyl-3-piperidyl  benzilate; 

(22)  N-methyl-3-piperidyl  benzilate; 

(23)  Phencychdine; 

(24)  Psilocybin; 

(25)  Psilocyn; 

(26)  Tetrahydrocannabinols,  meaning  tetrahydrocannabinols  con- 
tained in  a  plant  of  the  genus  Cannabis  (cannabis  plant),  as  well  as  the 
synthetic  equivalents  of  the  substances  contained  in  the  cannabis  plant,  or 
in  the  resinous  extractives  of  such  plant,  and/or  synthetic  substances, 
derivatives,  and  their  isomers  with  similar  chemical  structure  and  phar- 
macological activity  to  those  substances  contained  in  the  plant  such  as  the 
following: 

(A)  -1  cis  or  trans  tetrahydrocannabinol; 

(B)  -6  cis  or  trans  tetrahydrocannabinol; 

(C)  -3,4  cis  or  trans  tetrahydrocannabinol. 

(Since  nomenclature  of  these  substances  is  not  internationally  stan- 
dardized, compounds  of  these  structures,  regardless  of  atomic  positions 
are  covered.)  ("Tetrahydrocannabinols"  excludes  dronabinol  and  nabilone.) 

However,  the  following  products  are  exempted  from  control:  THC- 
containing  industrial  products  (e.g.,  (i)  paper,  rope  and  clothing  made  from 
cannabis  stalks);  (ii)  processed  cannabis  plant  materials  used  for  indus- 
trial purposes,  such  as  fiber  retted  from  cannabis  stalks  for  use  in 
manufacturing  textiles  or  rope;  (iii)  animal  feed  mixtures  that  contain 
sterilized  cannabis  seeds  and  other  ingredients  (not  derived  from  the 
cannabis  plant)  in  a  formula  designed,  marketed  and  distributed  for 
nonhuman  consumption;  and  (iv)  personal  care  products  that  contain  oil 
from  sterilized  cannabis  seeds,  such  as  shampoos,  soaps,  and  body  lotions 
(provided  that  such  products  do  not  cause  THC  to  enter  the  human  body); 

(27)  2,5-dimethoxyamphetamine; 

(28)  4-bromo-2,5-dimethoxyamphetamine; 

(29)  4-bromo-2,5-dimethoxyphenylethylamine; 

(30)  4-methoxyamphetamine; 

(31)  Ethylamine  analog  of  phencychdine  (PCE); 

(32)  Pyrrolidine  analog  of  phencychdine  (PHP,  PCPy); 

(33)  Thiophene  analog  of  phencychdine; 

(34)  Parahexyl; 

(35)  l-[l-(2-thienyl)cyclohexyl]  pyrrohdine  (TCPy); 

(36)  3,4-methylenedioxy-N-ethylamphetamine  (also  known  as 
N-ethyl-alpha-methyl-3,4(methylenedioxy)phenylethylamine,  N-ethyl 
MDA,  MDE,  MDEA); 
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(37)  N-hydroxy-3,4-methylenedioxyamphetamine  (also  known  as  N- 
hydroxy  MDA,  N-OHMDA,  and  N-hydroxy-alpha-methyl- 
3,4(niethylenedioxy)phenylethylamine); 

(38)  Salvia  divinorum; 

(39)  Synthetic  cannabinoids: 

(A)  (6aR,  10aR)-9-(hydroxymethyl)-6,  6-dimethyl-3-(2-methyloctan- 
2-yl)-6a,7,10,10a-tetrahydrobenzo[c]  chromen-l-ol  (also  known  as  HU- 
210  or  1 , 1  -dimethy Ihepty  1- 1 1  -hy droxy-delt a8-tetr ahy drocannabinol ) ; 

(B)  Naphthoylindoles  and  naphthylmethylindoles,  being  any  com- 
pound structurally  derived  from  3-(l-naphthoyl)indole  or  lH-indol-3-yl- 
(l-naphthyl)methane,  whether  or  not  substituted  in  the  indole  ring  to 
any  extent,  or  in  the  naphthyl  ring  to  any  extent; 

(C)  Naphthoylpyrroles,  being  any  compound  structurally  derived 
from  3-(l-naphthoyl)pyrrole,  whether  or  not  substituted  in  the  pyrrole 
ring  to  any  extent,  or  in  the  naphthyl  ring  to  any  extent; 

(D)  Naphthylmethylindenes,  being  any  compound  structurally  de- 
rived from  l-(l-naphthylmethyl)indene,  whether  or  not  substituted  in 
the  indene  ring  to  any  extent  or  in  the  naphthyl  ring  to  any  extent; 

(E)  Phenylacetylindoles,  being  any  compound  structurally  derived 
from  3-phenylacetylindole,  whether  or  not  substituted  in  the  indole  ring 
to  any  extent  or  in  the  phenyl  ring  to  any  extent; 

(F)  Cyclohexylphenols,  being  any  compound  structurally  derived 
from  2-(3-hydroxycyclohexyl)phenol,  whether  or  not  substituted  in  the 
cyclohexyl  ring  to  any  extent  or  in  the  phenolic  ring  to  any  extent; 

(G)  Benzoylindoles,  whether  or  not  substituted  in  the  indole  ring  to 
any  extent  or  in  the  phenyl  ring  to  any  extent; 

(H)  Adamantoylindoles,  whether  or  not  substituted  in  the  indole 
ring  to  any  extent  or  in  the  adamantoyl  ring  system  to  any  extent; 

(I)  Tetrahydro  derivatives  of  cannabinol  and  3-alkyl  homologues  of 
cannabiniol  or  of  its  tetrahydro  derivatives,  except  where  contained  in 
cannabis  or  cannabis  resin. 

(d)  Depressants.  Unless  specifically  excepted  or  unless  listed  in  an- 
other schedule,  any  material,  compound,  mixture,  or  preparation  which 
contains  any  quantity  of  the  following  substances  having  a  depressant  effect 
on  the  central  nervous  system,  including  their  salts,  isomers,  and  salts  of 
isomers,  whenever  the  existence  of  such  salts,  isomers,  and  salts  of  isomers 
is  possible  within  the  specific  chemical  designation: 

(1)  Gamma-hydroxybutyric  acid  (other  names  include:  GHB,  gamma- 
hydroxybutyrate;  4-hydroxybutyrate;  4-hydroxybutanoic  acid;  sodium 
oxybate;  sodium  oxybutyrate); 

(2)  Mecloqualone; 

(3)  Methaqualone. 

(e)  Stimulants.  Any  material,  compound,  mixture  or  preparation 
which  contains  any  quantity  of  the  following  central  nervous  system 
stimulants  including  optical  salts,  isomers  and  salts  of  isomers  unless 
specifically  excepted  or  unless  listed  in  another  schedule: 
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(1)  Aminorex; 

(2)  N-benzylpiperazine  (also  known  as  BZP;  1-benzylpiperazine); 

(3)  Fenethylline; 

(4)  N-ethyl-amphetamine; 

(5)  4-methylaminorex  (also  known  as  2-amino-4-methyl-5-phenyl-2- 
oxazoline); 

(6)  Any  material,  compound,  mixture  or  preparation  which  contains 
any  quantity  of  N,N-dimethylamphetamine.  (Other  names  include:  N,N,- 
alpha-trimethyl-benzeneethanamine,  and  N,N- 
alphatrime  thylphenethylamine ) ; 

(7)  Cathinone,  methcathinone,  4-methylmethcathinone 
(mephedrone),  methylenedioxypyrovalerone  (MDPV),  and,  unless  listed  in 
another  schedule,  any  compound  other  than  bupropion  that  is  structurally 
derived  from  2-Amino-l-phenyl-l-propanone  by  modification  in  any  of  the 
following  ways: 

(i)  By  substitution  in  the  phenyl  ring  to  any  extent  with  alkyl, 
alkoxy,  alkylenedioxy,  haloalkyl  or  halide  substituents,  whether  or  not 
further  substituted  in  the  phenyl  ring  by  one  or  more  other  univalent 
substituents; 

(ii)  By  substitution  at  the  3-position  with  an  alkyl  substituent; 

(iii)  By  substitution  at  the  nitrogen  atom  with  alkyl  or  dialkyl 
groups,  or  by  inclusion  of  the  nitrogen  atom  in  a  cyclic  structure. 

SOURCES:  Codes,  1942,  §  6831-57;  Laws,  1971,  ch.  521,  §  7;  Laws,  1974,  ch.  415, 
§  2;  Laws,  1975,  ch.  465,  §  1;  Laws,  1977,  ch.  391,  §  1;  Laws,  1978,  ch.  404,  §  1; 
Laws,  1979,  ch.  368,  §  1;  Laws,  1981,  ch.  502,  §  2;  Laws,  1982,  ch.  402,  §  1; 
Laws,  1983,  ch.  404,  §  1;  Laws,  1985,  ch.  308,  §  1;  Laws,  1986,  ch.  512,  §  1; 
Laws,  1987,  ch.  475,  §  1;  Laws,  1988,  ch.  319,  §  1;  Laws,  1989,  ch.  568,  §  1; 
Laws,  1995,  ch.  443,  §  1;  Laws,  2001,  ch.  491,  §  1;  Laws,  2008,  ch.  491,  §  1; 
Laws,  2010  2nd  Ex  Sess,  ch.  27,  effective  upon  passage  (approved  Sept.  3, 
2010);  Laws,  2011,  ch.  363,  §  1;  Laws,  2012,  ch.  493,  §  1,  eff  from  and  after 
July  1,  2012. 

Editor's  Note  —  The  preamble  to  Laws  of  2010,  2nd  Extraordinary  Session,  ch.  27, 
provides: 

"WHEREAS,  the  Mississippi  Legislature  finds  that  there  is  a  growing  use  of  the 
unregulated  synthetic  cannabinoids  commonly  known  as  K2  or  synthetic  marihuana; 
and 

"WHEREAS,  preliminary  studies  indicate  that  the  three  synthetic  cannabinoid 
substances  unregulated  in  Mississippi  are  from  three  to  over  100  times  more  potent 
than  THC,  the  active  ingredient  found  in  marihuana;  and 

"WHEREAS,  many  states  as  well  as  the  federal  government  have  already  included 
one  or  more  of  these  chemical  compounds  on  Schedules  of  Controlled  Substances,  but 
none  of  these  chemicals  are  currently  listed  on  Mississippi's  Schedule  of  Controlled 
Substances;  and 

"WHEREAS,  synthetic  cannabinoids  are  referred  to  as  the  new  marihuana,  and  K2 
is  gaining  in  popularity  at  an  alarming  rate  among  high  school  and  college  students  and 
persons  on  probation  and  parole;  and 

"WHEREAS,  while  having  the  same  or  stronger  physiological  effects  as  high  potency 
marihuana,  synthetic  marihuana  or  K2  does  not  show  a  positive  reading  in  a  urinalysis 
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test  which  adds  to  the  desirabihty  and  increased  growth  among  drug  abusers  and 
increases  the  threat  to  pubhc  health  and  safety  by  avoiding  detection;  and 

"WHEREAS,  the  Mississippi  Legislature  should  address  the  growing  threat  of 
synthetic  cannabinoids  to  the  health,  safety  and  welfare  of  our  citizens  before  the 
problem  becomes  epidemic  in  the  State  of  Mississippi." 

Laws  of  2011,  ch.  363,  §  3,  effective  from  and  after  March  11,  2011,  provides: 

"SECTION  3.  Section  1  of  this  act  shall  be  known  as  the  DeWayne  Crenshaw  Act." 

Amendment  Notes  —  The  2011  amendment  rewrote  (c)(38)  and  (e). 

The  2012  amendment  added  (c)(12);  rewrote  (c)(39)(B)  through  (F);  and  added 
(c)(39)(G),  and  (H). 

Cross  References  —  Board's  power  to  add  to,  delete  or  reschedule  substances  listed 
in  schedules  of  controlled  substances,  see  §  41-29-111. 

Recommendations  to  Legislature  as  to  appropriate  substances  to  be  scheduled  under 
§§  41-29-113  through  41-29-121,  see  §  41-29-111. 

Registration  of  manufacturers  and  distributors,  see  §  41-29-127. 

Requirement  of  order  forms  for  distribution,  see  §  41-29-135. 

Prohibited  acts  and  penalties  for  violations  thereof  with  respect  to  controlled 
substances  scheduled  in  this  section,  see  §  41-29-139. 

Heavier  penalty  to  adult  violating  controlled  substance  prohibitions  with  respect  to 
providing  substance  to  a  minor,  see  §  41-29-145. 

Forfeiture  of  controlled  substances  and  plants  from  which  they  are  derived,  see 
§  41-29-153. 

Automatic  control  and  listing  of  substances  controlled  under  prior  law  but  omitted 
from  present  schedules,  see  §  41-29-173(c). 

JUDICIAL  DECISIONS 


1.  In  general. 

1.5.  Amending  indictment. 

2.  Sentence. 

1.  In  generaL 

Defendant's  conviction  of  conspiracy  to 
possess  heroin  was  sustained  by  evidence 
showing  that  she  had  traveled  2,000  miles 
from  San  Diego,  California  to  Jackson, 
Mississippi  with  codefendant,  that  a  tele- 
phone call  to  her  parents'  home  notified 
co-defendant  of  the  arrival  of  the  heroin, 
that  she  waited  in  the  car  while  co-defen- 
dant picked  up  heroin,  and  that  her  purse 
contained  a  substance  used  as  cutting 
agent  for  heroin.  Davis  v.  State,  485  So.  2d 
1055  (Miss.  1986). 

Tetrahydrocannabinol  (THC)  is  a  con- 
trolled substance  under  §  41-29-113.  Er- 
vin  V.  State,  431  So.  2d  130  (Miss.  1983). 

1.5.  Amending  indictment. 

Denial  of  appellant  inmate's  motion  for 
post-conviction  collateral  relief  was 
proper  because  the  original  indictment 


charging  appellant  with  manufactuing  a 
controlled  substance  referred  to  the  sub- 
stance as  marijuana  but  cited  the  statute 
section  referencing  ibogaine,  and  amend- 
ing the  indictment  to  correct  the  citation 
did  not  alter  the  essential  facts  of  the 
offense,  nor  did  it  prejudice  the  inmate's 
defense.  Brown  v.  State,  12  So.  3d  586 
(Miss.  Ct.  App.  2009). 

2.  Sentence. 

Appellate  court  overruled  the  petition- 
er's argument  that  his  twenty-five  year 
sentence  for  possession  of  marihuana  with 
intent  to  sell  was  disproportionate  be- 
cause the  petitioner  had  other  drug 
charges  pending  against  him;  thus,  he  did 
not  fit  the  definition  of  a  first  offender,  and 
the  petitioner  was  indicted  for  possession 
of  more  than  a  kilogram  but  less  than  five 
kilos  of  marihuana,  and  he  potentially 
could  have  received  up  to  a  thirty  year 
sentence.  White  v.  State,  921  So.  2d  402 
(Miss.  Ct.  App.  2006). 
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RESEARCH  REFERENCES 


ALR.  Sufficiency  of  prosecution  proof 
that  substance  defendant  is  charged  with 
possessing  or  selUng,  or  otherwise  unlaw- 
fully dealing  in,  is  marijuana.  75  A.L.R.Sd 
717. 


Am  Jur.  25  Am.  Jur.  2d,  Drugs  and 
Controlled  Substances  §§  8,  34  et  seq. 
CJS.  72  C.J.S.,  Poisons  §§  2-4. 


§  41-29-115.    Schedule  II  of  controUed  substances. 

(A)  The  controlled  substances  listed  in  this  section  are  included  in 
Schedule  11. 

SCHEDULE  II 

(a)  Substances,  vegetable  origin  or  chemical  synthesis.  —  Any  of 

the  following  substances,  except  those  narcotic  drugs  listed  in  other  sched- 
ules, whether  produced  directly  or  indirectly  by  extraction  from  substances 
of  vegetable  origin,  or  independently  by  means  of  chemical  synthesis,  or  by 
combination  of  extraction  and  chemical  synthesis: 

(1)  Opium  and  opiate,  and  any  salt,  compound,  derivative,  or  prepa- 
ration of  opium  or  opiate,  excluding  naloxone  hydrochloride,  apomorphine, 
thebaine-derived  butorphanol,  dextrorphan,  nalbuphine,  nalmefene  and 
naltrexone,  but  including  the  following: 

(i)  Codeine; 

(ii)  Dihydroetorphine; 

(iii)  Ethylmorphine; 

(iv)  Etorphine  hydrochloride; 

(v)  Granulated  opium; 

(vi)  Hydrocodone; 

(vii)  Hydromorphone; 

(viii)  Metopon; 

(ix)  Morphine; 

(x)  Opium  extracts; 

(xi)  Opium  fluid  extracts; 

(xii)  Oripavine; 

(xiii)  Oxycodone; 

(xiv)  Oxymorphone; 

(xv)  Powdered  opium; 

(xvi)  Raw  opium; 

(xvii)  Thebaine; 

(xviii)  Tincture  of  opium. 

(2)  Any  salt,  compound,  isomer,  derivative,  or  preparation  thereof 
which  is  chemically  equivalent  or  identical  with  any  of  the  substances 
referred  to  in  paragraph  (1),  but  not  including  the  isoquinoline  alkaloids  of 
opium; 

(3)  Opium  poppy  and  poppy  straw; 

(4)  Coca  leaves  and  any  salt,  compound,  derivative,  or  preparation  of 
cocaine  or  coca  leaves,  including  cocaine  and  ecgonine  and  any  salt, 
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compound,  derivative,  isomer,  or  preparation  thereof  which  is  chemically 
equivalent  or  identical  with  any  of  these  substances,  but  not  including 
decocainized  coca  leaves  or  extractions  which  do  not  contain  cocaine  or 
ecgonine; 

(5)  Concentrate  of  poppy  straw  (the  crude  extract  of  poppy  straw  in 
either  liquid,  solid  or  powder  form  which  contains  the  phenanthrene 
alkaloids  of  the  opium  poppy). 

(b)  Opiates.  Any  of  the  following  opiates,  including  their  isomers, 
esters,  ethers,  salts,  and  salts  of  isomers,  whenever  the  existence  of  these 
isomers,  esters,  ethers  and  salts  is  possible  within  the  specified  chemical 
designation,  dextrorphan  and  levopropoxyphene  excepted: 

(1)  Alfentanil; 

(2)  Alphaprodine; 

(3)  Anileridine; 

(4)  Bezitramide; 

(5)  Bulk  dextropropoxyphene  (nondosage  forms); 

(6)  Carfentanil; 

(7)  Dihydrocodeine; 

(8)  Diphenoxylate; 

(9)  Fentanyl; 

(10)  Isomethadone; 

(11)  Levo-alphacetylmethadol 
levomethadyl  acetate,  LAAM); 

(12)  Levomethorphan; 

(13)  Levorphanol; 

(14)  Metazocine; 

(15)  Methadone; 

(16)  Methadone-intermediate, 
nyl  butane; 

(17)  Moramide-intermediate, 
diphenylpropane-carboxylic  acid; 

(18)  Pethidine  (meperidine); 

(19)  Pethidine-Intermediate-A, 
phenylpiperidine ; 

(20)  Pethidine-Intermediate-B, 

late; 

(21)  Pethidine-Intermediate-C, 
boxylic  acid; 

(22)  Phenazocine; 

(23)  Piminodine; 

(24)  Racemethorphan; 

(25)  Racemorphan; 

(26)  Remifentanil; 

(27)  Sufentanil; 

(28)  Tapentadol. 
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(c)  Stimulants.  Any  material,  compound,  mixture,  or  preparation 
which  contains  any  quantity  of  the  following  substances: 

(1)  Amphetamine,  its  salts,  optical  isomers,  and  salts  of  its  optical 
isomers; 

(2)  Phenmetrazine  and  its  salts; 

(3)  Any  substance  which  contains  any  quantity  of  methamphetamine, 
including  its  salts,  isomers,  and  salts  of  isomers; 

(4)  Methylphenidate  and  its  salts; 

(5)  Lisdexamfetamine,  its  salts,  isomers  and  salts  of  isomers. 

(d)  Depressants.  Unless  listed  in  another  schedule,  any  material, 
compound,  mixture,  or  preparation  which  contains  any  quantity  of  the 
following  substances: 

(1)  Amobarbital; 

(2)  Secobarbital; 

(3)  Pentobarbital; 

(4)  Glutethimide. 

(e)  Hallucinogenic  substances.  Nabilone  [other  names  include:  (+/- 
)-trans-3-(  1 ,  l-dimethylheptyl)-6,6a,7,8, 10, 10a-  hexahydro- l-hydroxy-6,6-di- 
methyl-9H-dibenzo(b,d)pyran-9-one]. 

(f)  Immediate  precursors.  Unless  specifically  excepted  or  unless 
listed  in  another  schedule,  any  material,  compound,  mixture,  or  preparation 
which  contains  any  quantity  of  the  following  substances: 

(1)  Amphetamine  and  methamphetamine  immediate  precursor: 
Phenylacetone  (other  names  include:  phenyl-2-propanone;  P2P;  benzyl 
methyl  ketone;  and  methyl  benzyl  ketone); 

(2)  Phencyclidine  immediate  precursors: 

(i)  1-phenylcyclohexylamine; 

(ii)  1-piperidinocyclohexanecarbonitrile  (PCC); 

(3)  Fentanyl  immediate  precursor:  4-anilino-N-phenethyl-4-piperi- 
dine  (ANPP); 

(g)  Other  substances.  Pentazocine  and  its  salts  in  injectable  dosage 
form. 

(B)  Any  material,  compound,  mixture  or  preparation  which  contains  any 
quantity  of  a  Schedule  II  controlled  substance  and  is  listed  as  an  exempt 
substance  in  21  CFR,  Section  1308.24  or  1308.32,  shall  be  exempted  from  the 
provisions  of  the  Uniform  Controlled  Substances  Law. 

SOURCES:  Codes,  1942  §  5831-58;  Laws,  1971,  ch.  521,  §  8;  Laws,  1975,  ch.  465, 
§  2;  Laws,  1978,  ch.  404,  §  2;  Laws,  1979,  ch.  368,  §  2;  Laws,  1981,  ch.  502,  §  3; 
Laws,  1982,  ch.  402,  §  2;  Laws,  1983,  ch.  404,  §  2;  Laws,  1985,  ch.  308,  §  2; 
Laws,  1987,  ch.  475,  §  2;  Laws,  1988,  ch.  319,  §  2;  Laws,  1989,  ch.  568,  §  2; 
Laws,  1995,  ch.  443,  §  2;  Laws,  2000,  ch.  427,  §  1;  Laws,  2008,  ch.  491,  §  2; 
Laws,  2009,  ch.  402,  §  1;  Laws,  2011,  ch.  449,  §  1,  eff  from  and  after  July  1, 
2011. 

Amendment  Notes  —  The  2011  amendment  added  catchlines  in  (A(a)-(d)  and  A(g); 
added  (A)(b)(28);  deleted  former  (A)(d)(4)  through  (d)(7);  added  (A)(e)  and  (f);  redesig- 
nated former  (A)(d)(6)  as(A)(g). 
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Cross  References  —  Board's  power  to  add  to,  delete  or  reschedule  substances  listed 
in  schedules  of  controlled  substances,  see  §  41-29-111. 

Registration  of  manufacturers  and  distributors,  see  §  41-29-127. 
Requirement  of  order  forms  for  distribution,  see  §  41-29-135. 
Requirement  of  prescriptions,  see  §  41-29-137. 

Prohibited  acts  and  penalties  for  violations  thereof  with  respect  to  controlled 
substances  scheduled  in  this  section,  see  §  41-29-139. 

Heavier  penalty  to  adult  violating  controlled  substance  prohibitions  with  respect  to 
providing  substance  to  a  minor,  see  §  41-29-145. 

Forfeiture  of  controlled  substances  and  plants  from  which  they  are  derived,  see 
§  41-29-153. 

Automatic  control  and  listing  of  substances  controlled  under  prior  law  but  omitted 
from  present  schedules,  see  §  41-29-173(c). 

JUDICIAL  DECISIONS 


1.  Indictment. 

2.  Separate  incidents;  double  jeopardy. 

3.  Evidence  —  generally;  admissibility. 

4.  — Sufficiency. 
4.5.  Guilty  pleas. 

5.  Sentencing. 

6.  Post-conviction  proceedings. 

1.  Indictment. 

In  a  prosecution  for  the  unlawful  sale  of 
cocaine,  the  indictment  charging  the  de- 
fendant with  selling  cocaine  was  sufficient 
since  cocaine  is  a  well  known  derivative  of 
coca  leaves  and  coca  leaves  are  included 
as  a  controlled  substance  in  Schedule  II. 
Coleman  v  State,  388  So.  2d  157  (Miss. 
1980). 

In  a  prosecution  for  unlawful  possession 
of  a  controlled  substance  described  as 
preludin,  the  omission  of  a  recital  in  the 
indictment  that  preludin  contained  phen- 
metrazine  was  an  omission  of  substance, 
so  that  the  trial  court  was  without  power 
under  Code  1972  §  99-7-21  to  allow  the 
state  to  amend  the  indictment  to  correct 
the  omission,  notwithstanding  defen- 
dant's failure  to  demur  or  otherwise  chal- 
lenge the  sufficiency  of  the  indictment;  in 
order  to  make  out  a  prima  facie  case  under 
the  indictment,  it  was  necessary  for  the 
state  to  prove  extrinsic  facts  showing  that 
preludin  contained  phenmetrazine,  a  con- 
trolled substance  under  Code  1972  §  41- 
29-115,  since  preludin  itself  is  not  desig- 
nated as  a  controlled  substance.  Brewer  v. 
State,  351  So.  2d  535  (Miss.  1977). 

2.  Separate  incidents;  double  jeop- 

ardy. 

Separate  prosecutions  for  sales  of  illegal 
controlled  substances,  arising  from  inci- 


dents occurring  one  week  apart  from  each 
other,  do  not  violate  double  jeopardy  even 
where  same  undercover  agent  has  in- 
duced sales  at  same  general  location  using 
same  modus  operandi.  Barnette  v.  State, 
478  So.  2d  800  (Miss.  1985). 

3.  Evidence  —  generally;  admissibil- 
ity. 

Where  the  evidence  showed  that  drugs 
and  paraphernalia  were  found  in  a  ditch 
where  a  car  had  been  located  after  an 
accident,  it  was  reasonable  to  infer  that 
the  drugs  were  connected  to  the  car  and 
that  someone  had  thrown  them  out;  the 
jury  was  entitled  to  reject  defendant's 
story  that  the  drugs  found  in  the  ditch 
belonged  to  someone  else.  Jones  v.  State, 
877  So.  2d  562  (Miss.  Ct.  App.  2004). 

In  a  prosecution  for  the  unlawful  manu- 
facture of  methamphetamine,  the  court 
properly  permitted  the  introduction  into 
evidence  of  an  envelope  on  which  the 
words  "ephedrine  hydrochloride,"  "meth- 
amphetamine 65%,"  and  "ritalin"  were 
written  to  show  that  the  defendant  knew 
that  boiling  Vicks  Inhaler  would  produce  a 
controlled  form  of  methamphetamine. 
Crosswhite  v  State,  732  So.  2d  856  (Miss. 
1998). 

An  additional  quantity  of  a  substance 
retained  by  the  defendant  after  she  sold 
cocaine  to  a  confidential  informant  could 
not  be  used  to  support  a  conviction  for 
possession  of  cocaine  with  intent  to  dis- 
tribute, where  there  was  no  chemical 
analysis  adequate  to  show  that  the  sub- 
stance retained  was  an  illegal  controlled 
substance.  Claj^on  v.  State,  582  So.  2d 
1019  (Miss.  1991). 
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In  a  prosecution  for  sale  of  cocaine, 
photographs  of  the  cocaine  were  properly 
allowed  into  evidence,  where  the  cocaine 
was  entirely  consumed  in  the  crime  lab's 
chemical  analysis,  the  prosecution  prop- 
erly qualified  the  photographs  as  depict- 
ing the  substance  purchased  from  the  de- 
fendant, and  there  was  no  suggestion  or 
inference  in  the  record  that  the  original 
substance  was  destroyed  in  bad  faith.  Gib- 
son V.  State,  580  So.  2d  739  (Miss.  1991). 

Admission  into  evidence,  over  defense 
objections,  of  several  contraband  sub- 
stances not  mentioned  in  indictment 
charging  defendant  with  possession  of 
meperdine  was  reversible  error,  where 
such  introduction  was  not  necessary  to 
show  identity,  intent  or  motive,  and  was 
not  so  interwoven  with  the  offense 
charged  that  it  could  not  be  separated. 
Bolin  V.  State,  489  So.  2d  1091  (Miss. 
1986). 

In  context  of  drug  case,  state  may  intro- 
duce proof  regarding  nature  of  drug,  man- 
ner in  which  it  is  used,  effect  it  has  upon 
individual  who  uses  it  and  related  mat- 
ters; accordingly,  state's  evidence  that 
Pentazocine,  controlled  substance,  is  cus- 
tomarily used  with  Tripelennamine, 
noncontrolled  substance,  in  set  of  one  tab- 
let each  to  produce  heroin  like  effect  and 
that  defendant  charged  with  sale  of  Pen- 
tazocine sold  5  sets  to  narcotics  agent  is 
admissible  in  prosecution  under  con- 
trolled substances  law.  Turner  v.  State, 
478  So.  2d  300  (Miss.  1985). 

4.  — Sufficiency. 

Trial  court  did  not  err  in  denying  defen- 
dant's motion  for  a  new  trial  or  for  judg- 
ment notwithstanding  the  verdict  because 
there  was  sufficient  evidence  to  support 
his  convictions  for  possession  of  metham- 
phetamine  with  intent  to  distribute  and 
possession  of  a  firearm  while  intending  to 
distribute  under  Miss.  Code  Ann.  §  41-29- 
115  and  Miss.  Code  Ann.  §  41-29-152; 
defendant  admitted  to  the  undercover  of- 
ficer that  he  had  drug  paraphernalia  in 
his  home  and  the  officers  found  a  .380 
loaded  handgun,  a  police  scanner,  foil,  and 
scales  along  with  drugs  during  a  search  of 
defendant's  home,  which  were  relevant 
factors  to  be  considered  by  the  jury  when 
deciding  if  defendant  was  involved  in  the 
distribution  of  drugs.  Passman  v.  State, 


937  So.  2d  17  (Miss.  Ct.  App.  2006),  writ  of 
certiorari  denied  by  936  So.  2d  367,  2006 
Miss.  LEXIS  482  (Miss.  2006),  writ  of 
certiorari  denied  by  549  U.S.  1324,  127  S. 
Ct.  1914,  167  L.  Ed.  2d  570,  2007  U.S. 
LEXIS  3842,  75  U.S.L.W.  3530  (2007). 

By  proving  that  the  pills  defendant 
transferred  were  Oxycodone,  the  State 
proved  that  she  transferred  a  controlled 
substance  in  violation  of  Miss.  Code  Ann. 
§  41-29-139(a)(l)  (2001),  because, 
Oxycodone  was  in  fact  a  Schedule  II  con- 
trolled substance  under  Schedule  II,  Miss. 
Code  Ann.  §  41-29-115  (A)(a)(l)(xiv) 
(2001),  and  the  designation  of  Oxycodone 
as  a  controlled  substance  was  not  a  ques- 
tion of  fact  for  the  jury.  Lawrence  v.  State, 
928  So.  2d  894  (Miss.  Ct.  App.  2005). 

In  a  prosecution  under  Miss.  Code  Ann. 
§  97-3-47,  where  defendant  admitted  giv- 
ing the  victim  two  oxycodone  pills  (for 
which  he  had  a  prescription)  and  finding 
her  unconscious  the  next  morning;  the 
victim's  brother  testified  that  he  saw  de- 
fendant attempt  to  inject  the  victim  with 
the  drug,  that  she  later  appeared  intoxi- 
cated, became  ill,  and  vomited;  a  patholo- 
gist testified  that  the  oxycodone  level  in 
the  victim's  blood  was  about  5V2  times 
higher  than  the  toxic  level  of  oxycodone; 
and  delivery  of  oxycodone,  a  Schedule  II 
controlled  substance,  was  itself  a  crime, 
the  evidence  sufficiently  proved  that  the 
defendant  was  guilty  of  manslaughter  by 
culpable  negligence.  Nichols  v.  State,  868 
So.  2d  355  (Miss.  Ct.  App.  2003),  cert, 
denied,  868  So.  2d  345  (Miss.  2004). 

The  act  of  boiling  Vicks  Inhalers  consti- 
tutes the  illegal  manufacture  of  a  Sched- 
ule II  controlled  substance,  notwithstand- 
ing that  both  the  "Vicks  Inhaler"  and 
"1-desoxyephedrine"  are  specifically 
descheduled  by  21  C.F.R.  §  1308.22. 
Crosswhite  v.  State,  732  So.  2d  856  (Miss. 
1998). 

In  a  prosecution  for  distribution  of  a 
controlled  substance,  the  State  suffi- 
ciently established  that  the  crystal  meth- 
amphetamine  distributed  by  the  defen- 
dant constituted  a  "controlled  substance," 
even  though  the  crime  lab  expert  did  not 
identify  the  substance  as  being  solely 
methamphetamine  but  testified  that  it 
was  a  combination  of  amphetamine  and 
methamphetamine,  since  a  drug  which 
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contains  any  amount  of  methamphet- 
amine  is  considered  a  controlled  sub- 
stance under  §  41-29-115(a),  (c)(3).  Rog- 
ers V.  State,  599  So.  2d  930  (Miss.  1992). 

In  a  prosecution  for  distribution  of  crys- 
tal methamphetamine,  there  was  suffi- 
cient proof  as  to  the  type  of  schedule 
controlled  substance  crystal  methamphet- 
amine was,  where  a  crime  lab  expert  tes- 
tified that  the  substance  contained  am- 
phetamine and  methamphetamine,  since 
methamphetamine  is  listed  as  a  con- 
trolled substance  under  §  41-29-115(a), 
(c)(3).  Rogers  v.  State,  599  So.  2d  930 
(Miss.  1992). 

The  evidence  was  sufficient  to  support  a 
conviction  for  sale  of  cocaine  where  the 
case  for  the  prosecution  consisted  of  the 
testimony  of  an  undercover  agent  who 
purchased  cocaine  from  the  defendant,  a 
surveillance  sergeant  and  a  forensic 
chemist.  Doby  v.  State,  557  So.  2d  533 
(Miss.  1990). 

When  2  representatives  of  law  enforce- 
ment, neither  of  them  impeached  or  hos- 
tile to  state,  give  certain,  unequivocal  eye 
witness  testimony  which  is  absolutely  im- 
possible to  reconcile  and  only  possible 
conclusion  rational  jury  can  reach  from 
testimony  is  that  drug  samples  at  issue  in 
prosecution  for  sale  of  controlled  sub- 
stance have  been  mixed  up  in  some  man- 
ner at  laboratory,  or  that  required  drug 
test  has  not  been  made,  directed  verdict  in 
favor  of  defendant  is  proper.  Tyler  v.  State, 
478  So.  2d  315  (Miss.  1985). 

4.5.  Guilty  pleas. 

Appellate  court  found  no  merit  to  defen- 
dant's claim  that  defendant  improperly 
pled  guilty  to  the  transfer  of  hydrocodone, 
a  Schedule  II  controlled  substance  under 
Miss.  Code  Ann.  §  41-29-115(A)(l)(x),  in- 
stead of  Lortab,  which  defendant  alleged 
was  a  Schedule  III  controlled  substance, 
because  Lortab  was  a  pain  reliever  that 
contained  hydrocodone,  thus  making  it  a 
Schedule  II  drug.  Conlee  v.  State,  23  So. 
3d  535  (Miss.  Ct.  App.  2009),  writ  of  cer- 
tiorari denied  by  22  So.  3d  1193,  2009 
Miss.  LEXIS  616  (Miss.  2009). 

5.  Sentencing. 

Where  appellant  was  convicted  of  the 
unlawful  sale  of  cocaine,  a  Schedule  II 
controlled  substance  under  Miss.  Code 


Ann.  §  41-29-115(A)(a)(4),  the  trial  court 
imposed  a  thirty-year  sentence  pursuant 
to  Miss.  Code  Ann.  §  41-29-139(b)(l).  No 
first-time  offender  exception  was  avail- 
able; the  sentence  was  not  excessive.  Al- 
exander V.  State,  979  So.  2d  716  (Miss.  Ct. 
App.  2007). 

6.  Post-conviction  proceedings. 

Petition  for  post-conviction  relief  was 
denied  because  there  was  no  Eighth 
Amendment  violation  based  on  a  14-year 
sentence  given  for  a  violation  of  Miss. 
Code  Ann.  §  41-29-139  where  the  maxi- 
mum sentence  was  30  years;  there  was  no 
inferences  of  a  grossly  disproportionate 
sentence  when  defendant's  sentence  was 
compared  to  the  crime  that  he  committed, 
and  the  factors  in  Solem  v.  Helm,  463  U.S. 
277  (1983),  were  not  considered  because 
no  evidence  was  presented  to  require 
such.  Moody  v.  State,  964  So.  2d  564  (Miss. 
Ct.  App.  2007). 

Defendant  who  pleaded  guilty  to  posses- 
sion of  cocaine  was  properly  sentenced  to 
20  years  in  the  Mississippi  Department  of 
Corrections.  The  circuit  court  denied  de- 
fendant's motion  for  postconviction  relief 
without  a  hearing  because  the  record 
showed  that  his  guilty  plea  was  knowing 
and  voluntary.  Graves  v.  State,  872  So.  2d 
760  (Miss.  Ct.  App.  2004). 

Appellant  sentenced  to  30  years  in  cus- 
tody upon  his  plea  of  guilty  to  the  sale  of 
cocaine  was  not  entitled  to  post-conviction 
relief;  the  sentence  was  within  the  appro- 
priate range,  and  there  was  a  factual  basis 
to  support  appellant's  plea  and  it  was 
voluntarily  made.  Vaughn  v.  State,  964  So. 
2d  509  (Miss.  Ct.  App.  2006),  writ  of  cer- 
tiorari denied  en  banc  by  959  So.  2d  1051, 
2007  Miss.  LEXIS  389  (Miss.  2007). 

Where  defendant's  testimony  was 
sworn  under  oath  and  the  trial  judge 
methodically  and  carefully  explained  the 
possible  sentences,  defendant  had  the 
ability  to  understand  the  nature  and  con- 
sequences of  his  guilty  plea  and  it  was 
entered  voluntarily  and  intelligently.  Av- 
ery V.  State,  835  So.  2d  125  (Miss.  Ct.  App. 
2003). 

In  a  prosecution  for  possession  with 
intent  to  deliver  a  controlled  substance,  in 
violation  of  §§  41-29-115,  41-29-117,  and 
41-29-119,  the  record  failed  affirmatively 
to  establish  denial  of  defendants'  right  to 
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effective  assistance  of  counsel;  neverthe-  litigating  the  issue  via  proper 
less,  affirmance  of  the  judgment  of  convic-  postconviction  proceedings.  Read  v.  State, 
tion  would  not  preclude  defendants  from     430  So.  2d  832  (Miss.  1983). 
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§  41-29-117.    Schedule  III  of  controUed  substances. 

(A)  The  controlled  substances  listed  in  this  section  are  included  in 
Schedule  III. 

SCHEDULE  in 

(a)  Stimulants.  —  Any  material,  compound,  mixture,  or  preparation 
v^hich  contains  any  quantity  of  the  following  substances  or  their  salts, 
isomers,  or  salts  of  isomers,  of  the  following  substances: 

(1)  Benzphetamine; 

(2)  Chlorphentermine; 

(3)  Clortermine; 

(4)  Phendimetrazine. 

(b)  Depressants.  —  Unless  listed  in  another  schedule,  any  material, 
compound,  mixture,  or  preparation  which  contains  any  quantity  of  the 
following  substances: 

(1)  Any  substance  which  contains  any  quantity  of  a  derivative  of 
barbituric  acid,  or  any  salt  of  a  derivative  of  barbituric  acid,  except  those 
substances  which  are  specifically  listed  in  other  schedules; 

(2)  Unless  specifically  excepted  or  unless  listed  in  another  schedule, 
any  compound,  mixture  or  preparation  containing  any  of  the  following 
substances  or  any  salt  of  the  substances  specifically  included  in  this 
subsection  (2)  and  one  or  more  other  active  medicinal  ingredients  which 
are  not  listed  in  any  other  schedule: 

(i)  Amobarbital; 

(ii)  Secobarbital; 

(iii)  Pentobarbital; 

(3)  Any  suppository  dosage  form  containing  any  of  the  following 
substances  or  any  salt  of  any  of  the  substances  specifically  included  in  this 
subsection  (3)  approved  by  the  Food  and  Drug  Administration  for  market- 
ing only  as  a  suppository: 

(i)  Amobarbital; 

(ii)  Secobarbital; 

(iii)  Pentobarbital; 

(4)  Chlorhexadol; 

(5)  Embutramide; 
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(6)  Any  drug  product  containing  gamma-hydroxybutyric  acid,  includ- 
ing its  salts,  isomers  and  salts  of  isomers,  for  which  an  application  is 
approved  under  Section  505  of  the  Federal  Food,  Drug  and  Cosmetic  Act; 

(7)  Ketamine;  its  salts,  isomers,  and  salts  of  isomers;  other  names 
include  (+)-2-(2-chlorophenyl)-2-(methylamino)cyclohexanone; 

(8)  Lysergic  acid; 

(9)  Lysergic  acid  amide; 

(10)  Methyprylon; 

(11)  Sulfondiethylmethane ; 

(12)  Sulfonethylmethane; 

(13)  Sulfonmethane; 

(14)  Tiletamine  and  zolazepam  or  any  salt  thereof;  other  names  for 
the  tiletamine  and  zolazepam  combination  product  include:  telazol;  other 
names  for  tiletamine  include:  2-(ethylamino)-2-(2-thienyl)-cyclohexanone; 
other  names  for  zolazepam  include:  4-(2-fluorophenyl)-6,8-dihydro  1,3, 
8-trimethylpyrazolo- [3,4-e] ( l,4)-diazepin-7( lH)-one,  flupyrazapon. 

(c)  Nalorphine. 

(d)  Any  material,  compound,  mixture  or  preparation  which  contains 
any  quantity  of  ephedrine  or  pseudoephedrine. 

(e)  Narcotic  drugs.  —  Any  material,  compound,  mixture,  or  prepara- 
tion containing  limited  quantities  of  any  of  the  following  narcotic  drugs,  or 
any  salts  thereof: 

(1)  Not  more  than  one  and  eight- tenths  (1.8)  grams  of  codeine,  or  any 
of  its  salts,  per  one  hundred  (100)  milliliters  or  not  more  than  ninety  (90) 
milligrams  per  dosage  unit,  with  an  equal  or  greater  quantity  of  an 
isoquinoline  alkaloid  of  opium; 

(2)  Not  more  than  one  and  eight-tenths  (1.8)  grams  of  codeine,  or  any 
of  its  salts,  per  one  hundred  (100)  milliliters  or  not  more  than  ninety  (90) 
milligrams  per  dosage  unit,  with  one  or  more  active,  nonnarcotic  ingredi- 
ents in  recognized  therapeutic  amounts; 

(3)  Not  more  than  three  hundred  (300)  milligrams  of 
dihydrocodeinone  (also  known  as  hydrocodone),  or  any  of  its  salts,  per  one 
hundred  (100)  milliliters  or  not  more  than  fifteen  (15)  milligrams  per 
dosage  unit,  with  a  fourfold  or  greater  quantity  of  an  isoquinoline  alkaloid 
of  opium; 

(4)  Not  more  than  three  hundred  (300)  milligrams  of 
dihydrocodeinone  (also  known  as  hydrocodone),  or  any  of  its  salts,  per  one 
hundred  (100)  milliliters  or  not  more  than  fifteen  (15)  milligrams  per 
dosage  unit,  with  one  or  more  active  nonnarcotic  ingredients  in  recognized 
therapeutic  amounts; 

(5)  Not  more  than  one  and  eight- tenths  (1.8)  grams  of 
dihydrocodeine,  or  any  of  its  salts,  per  one  hundred  (100)  milliliters  or  not 
more  than  ninety  (90)  milligrams  per  dosage  unit,  with  one  or  more  active, 
nonnarcotic  ingredients  in  recognized  therapeutic  amounts; 

(6)  Not  more  than  three  hundred  (300)  milligrams  of  ethylmorphine, 
or  any  of  its  salts,  per  one  hundred  (100)  milliliters  or  not  more  than 


453 


§  41-29-117 


Public  Health 


fifteen  (15)  milligrams  per  dosage  unit,  with  one  or  more  active,  nonnar- 
cotic ingredients  in  recognized  therapeutic  amounts; 

(7)  Not  more  than  five  hundred  (500)  milligrams  of  opium  per  one 
hundred  (100)  milliliters  or  per  one  hundred  (100)  grams,  or  not  more  than 
twenty-five  (25)  milligrams  per  dosage  unit,  with  one  or  more  active, 
nonnarcotic  ingredients  in  recognized  therapeutic  amounts; 

(8)  Not  more  than  fifty  (50)  milligrams  of  morphine,  or  any  of  its  salts, 
per  one  hundred  (100)  milliliters  or  per  one  hundred  (100)  grams  with  one 
or  more  active,  nonnarcotic  ingredients  in  recognized  therapeutic 
amounts. 

(f)  Anabolic  steroids.  —  Unless  specifically  exempted  or  listed  in 
another  schedule,  any  material,  compound,  mixture  or  preparation  contain- 
ing any  quantity  of  any  of  the  following  anabolic  steroids  (any  drug  or 
hormonal  substance  chemically  and  pharmacologically  related  to  testoster- 
one other  than  estrogens,  progestins,  corticosteroids  and 
dehydroepiandrosterone): 

(1)  3beta,17-dihydroxy-5a-androstane; 

(2)  3alpha,17beta-dihydroxy-5a-androstane; 

(3)  5alpha-androstan-3,17-dione; 

(4)  1-androstenediol  (3beta,17beta-dihydroxy-5alpha-androst-l-ene); 

(5)  1-androstenediol  (3alpha,17beta-dihydroxy-5alpha-androst-l- 
ene); 

(6)  4-androstenediol  (3beta,17beta-dihydroxy-androst-4-ene); 

(7)  5-androstenediol  (3beta,17beta-dihydroxy-androst-5-ene); 

(8)  1-androstenedione  ([5alpha]-androst-l-en-3,  17-dione); 

(9)  4-androstenedione  (androst-4-en-3, 17-dione); 

(10)  5-androstenedione  (androst-5-en-3, 17-dione); 

(11)  Bolasterone  (7alpha,17alpha-dimethyl-17beta-hydroxyandrost- 
4-en-3-one); 

(12)  Boldenone  (17beta-hydroxyandrost-l,4,-diene-3-one); 

(13)  Boldione  (androsta-l,4-diene-3, 17-dione); 

(14)  Calusterone  (7beta,  17 alpha-dimethyl- 17beta-hydroxy androst-4- 
en-3-one); 

(15)  Clostebol  (4-chloro-17beta-hydroxyandrost-4-en-3-one); 

(16)  Dehydrochloromethyltestosterone  (4-chloro-17beta-hydroxy- 
17alpha-methylandrost-l,4-dien-3-one); 

(17)  Desoxymethyltestosterone  (17alpha-methyl-5alpha-androst-2- 
en-17beta-ol,  also  known  as  madol); 

(18)  Delta  1-dihydrotestosterone  (also  known  as  1-testosterone) 
(17beta-hydroxy-5alpha-androst-l-en-3-one); 

(19)  4-dihydrotestosterone  (17beta-hydroxy-androstan-3-one); 

(20)  Drostanolone  (17beta-hydroxy-2alpha-methyl-5alpha- 
androstan-3-one); 

(21)  Ethylestrenol  (17alpha-ethyl-17beta-hydroxyestr-4-ene); 

(22)  Fluoxymesterone  (9-fiuoro-17alpha-methyl-llbeta,  17beta- 
dihydroxyandrost-4-en-3-one); 
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(23)  Formebolone  (2-formyl-17alpha-methyl-llalpha,17beta- 
dihy droxy androst- 1 ,  4-dien-3 -one ) ; 

(24)  Furazabol  (17alpha-methyl-17beta-hydroxyandrostano[2,3-c]- 
furazan); 

(25)  13beta-ethyl-17alpha-hydroxygon-4-en-3-one; 

(26)  4-hydroxytestosterone  (4, 17beta-dihydroxyandrost-4-en-3-one); 

(27)  4-hydroxy-19-nortestosterone  (4,17beta-dihydroxy-estr-4-en-3- 
one); 

(28)  Mestanolone  (17alpha-methyl-17beta-hydroxy-5-androstan-3- 
one); 

(29)  Mesterolone  (lalpha-methyl-17beta-hydroxy-[5alpha]- 
androstan-3-one); 

(30)  Methandienone  (17alpha-methyl-17beta-hydroxyandrost-l,4- 
dien-3-one); 

(31)  Methandriol  (17alpha-methyl-3beta,  17beta-dihydroxyandrost- 
5-ene); 

(32)  Methasterone  (2 [alpha],  17 [alpha] -dimethyl-5 [alpha] - 
androstan-17[beta]-ol-3-one; 

(33)  Methenolone  (l-methyl-17beta-hydroxy-5alpha-androst-l-en-3- 
one); 

(34)  17alpha-methyl-3beta,  17beta-dihydroxy-5a-androstane; 

(35)  17alpha-methyl-3alpha,  17beta-dihydroxy-5a-androstane; 

(36)  17alpha-methyl-3beta,  17beta-dihydroxyandrost-4-ene; 

(37)  17alpha-methyl-4-hydroxynandrolone  (17alpha-methyl-4-hy- 
droxy-17beta-hydroxyestr-4-en-3-one); 

(38)  Methyldienolone  (17alpha-methyl-17beta-hydroxyestra-4,9(10)- 
dien-3-one); 

(39)  Methyltrienolone  (17alpha-methyl-17beta-hydroxyestra-4,9-ll- 
trien-3-one); 

(40)  IVEethyltestosterone  (17alpha-methyl-17beta-hydroxyandrost-4- 
en-3-one); 

(41)  IMibolerone  ( 7 alpha,  1 7 alpha-dimethyl- 1 7beta-hydroxyestr-4-en- 
3-one); 

(42)  17alpha-methyl-Deltal-dihydrotestosterone  (17b  beta-hydroxy- 
17alpha-methyl-5alpha-androst-l-en-3-one)  (also  known  as  17-alpha- 
methyl-  1-testosterone); 

(43)  Nandrolone  (17beta-hydroxyestr-4-en-3-one); 

(44)  19-nor-4-androstenediol  (3beta,17beta-dihydroxyestr-4-ene); 

(45)  19-nor-4-androstenediol  (3a,17beta-dihydroxyestr-4-ene); 

(46)  19-nor-5-androstenediol  (3beta,17beta-dihydroxyestr-5-ene); 

(47)  19-nor-5-androstenediol  (3alpha,17beta-dihydroxyestr-5-ene); 

(48)  19-nor-4,9(10)-androstadienedione  (estra-4,9(10)-diene3,17- 
dione,  19-norandrosta-4,9(10)-diene-3,17-dione); 

(49)  19-nor-4-androstenedione  (estr-4-en-3,17-dione); 

(50)  19-nor-5-androstenedione  (estr-5-en-3,17-dione); 


455 


§  41-29-117 


Public  Health 


(51)  Norbolethone  (ISbeta,  1  Talpha-diethyl- 1 7beta-hydroxygon-4-en- 
3-one); 

(52)  Norclostebol  (4-chloro-17beta-hydroxyestr-4-en-3-one); 

(53)  Norethandrolone  (17alpha-ethyl-17beta-hydroxyestr-4-en-3- 
one); 

(54)  Normethandrolone  (17alpha-methyl-17beta-hydroxyestr-4-en-3- 
one); 

(55)  Oxandrolone  (17alpha-methyl-17beta-hydroxy-2-oxa-[5alpha]- 
androstan-3-one); 

(56)  Oxymesterone  (17alpha-methyl-4,17beta-dihydroxyandrost-4- 
en-3-one); 

(57)  Oxymetholone  (17alpha-methyl-2-hydroxymethylene-17beta-hy- 
droxy- [5alpha] -  androstan-3-one); 

(58)  Prostanozol  (17 [beta] -hydroxy-5 [alpha] -androstano [3,2- 
c]p3n:'azole) 

(59)  Stanozolol  (17alplia-methyl-17beta-hydroxy-[5alpha]-androst-2- 
eno[3,2-c] —  pyrazole); 

(60)  Stenbolone  (17beta-hydroxy-2-met]iyl-[5alpha]-androst-l-en-3- 
one); 

(61)  Testolactone  ( 13-hydroxy-3-oxo- 13 , 1 7-secoandrosta- 1 ,4-dien- 17- 
oic  acid  lactone); 

(62)  Testosterone  (17beta-hydroxyandrost-4-en-3-one); 

(63)  Tetrahydrogestrinone  (13beta,17alpha-diethyl-17beta-hydro- 
xygon-4,9,  ll-trien-3-one); 

(64)  Trenbolone  (17beta-hydroxyestr-4,9,ll-trien-3-one); 

(65)  Any  salt,  ester,  or  ether  of  a  drug  or  substance  described  in  this 
paragraph.  Except  such  term  does  not  include  an  anabolic  steroid  that  is 
expressly  intended  for  administration  through  implants  to  cattle  or  other 
nonhuman  species  and  that  has  been  approved  by  the  Secretary  of  Health 
and  Human  Services  for  such  administration.  If  any  person  prescribes, 
dispenses,  or  distributes  such  steroid  for  human  use,  the  person  shall  be 
considered  to  have  prescribed,  dispensed  or  distributed  an  anabolic  steroid 
within  the  meaning  of  this  paragraph. 

(g)  Any  material,  compound,  mixture  or  preparation  which  contains 
any  quantity  of  buprenorphine  or  its  salts. 

(h)  Any  material,  compound,  mixture  or  preparation  which  contains 
any  quantity  of  pentazocine  or  its  salts  in  oral  dosage  form. 

(i)  Dronabinol  (synthetic)  in  sesame  oil  and  encapsulated  in  a  soft 
gelatin  capsule  in  a  United  States  Food  and  Drug  Administration  approved 
drug  product. 

(B)  Any  material,  compound,  mixture  or  preparation  which  contains  any 
quantity  of  a  Schedule  III  controlled  substance  other  than  butalbital,  and  is 
hsted  as  an  exempt  substance  in  21  CFR,  Section  1308.22,  1308.24,  1308.26, 
1308.32  or  1308.34,  shall  be  exempted  from  the  provisions  of  the  Uniform 
Controlled  Substances  Law. 


456 


Poisons,  Drugs,  Etc. 


§  41-29-117 


SOURCES:  Codes,  1942,  §  6831-59;  Laws,  1971,  ch.  521,  §  9;  Laws,  1975,  ch.  465, 
§  3;  Laws,  1977,  ch.  391,  §  3;  Laws,  1978,  ch.  404,  §  3;  Laws,  1982,  ch.  402,  §  3; 
Laws,  1983,  ch.  404,  §  3;  Laws,  1988,  ch.  319,  §  3;  Laws,  1989,  ch.  568,  §  3; 
Laws,  1995,  ch.  443,  §  3;  Laws,  2000,  ch.  427,  §  2;  Laws,  2001,  ch.  491,  §  2; 
Laws,  2006,  ch.  416,  §  1;  Laws,  2008,  ch.  491,  §  3;  Laws,  2010,  ch.  303,  §  1; 
Laws,  2011,  ch.  449,  §  2;  Laws,  2013,  ch.  378,  §  1,  eff  from  and  after  July  1, 
2013. 

Joint  Legislative  Committee  Note  —  Pursuant  to  Section  1-1-109,  the  Joint 
Legislative  Committee  on  Compilation,  Revision  and  Publication  of  Legislation  cor- 
rected an  error  in  this  section,  as  amended  by  Laws  of  2000,  ch.  427,  §  2.  The 
amendment,  in  (A),  had  inserted  a  new  paragraph  (d),  redesignated  former  (d)  as  (e), 
and  added  a  new  (g);  however,  ch.  427  did  not  redesignate  (e)  and  (f).  Former  (e)  and  (f) 
have  been  redesignated  as  (f)  and  (g),  and  newly  added  (g)  has  been  redesignated  as  (h). 
The  Committee  ratified  the  correction  at  its  September  18,  2000,  meeting. 

Editor's  Note  —  Laws  of  2010,  ch.  303,  §  5,  provides: 

"SECTION  5.  This  act  does  not  apply  to  wholesale  drug  distributors  licensed  and 
regulated  by  the  Mississippi  Board  of  Pharmacy  and  registered  with  and  regulated  by 
the  United  States  Drug  Enforcement  Administration  and  exempts  them  from  storage, 
reporting,  record  keeping  or  physical  security  control  requirements  for  controlled 
substances  containing  any  material,  compound,  mixture  or  preparation  which  contains 
any  quantity  of  ephedrine  or  pseudoephedrine." 

Chapter  378,  Laws  of  2013,  which  amended  this  section,  is  known  as  "Karen's  Law." 

Amendment  Notes  —  The  2011  amendment  added  sub  catchlines  to  (A)(a),  (b),  (e), 
(f);  redesignated  former  (A)(b)(13)  as  present  (A)(b)(5);  rewrote  former  (A)(d)  and 
redesignated  it  as  (A)(b)(7);  added  (A)(f)(13),  (27)  and  (47);  and  inserted  "other  than 
butalbital"  in  (B). 

The  2013  amendment,  in  (A)(f),  in  the  introductory  paragraph,  added  "Unless 
specifically  exempted  or  listed  in  another  schedule"  at  the  beginning,  deleted  "which 
means"  following  "anabolic  steroids,"  inserted  an  opening  paren  preceding  "any  drug  or 
hormonal  substance"  and  a  closing  paren  following  "dehydroepiandrosterone,"  and 
deleted  "that  promotes  muscle  growth,  unless  listed  in  another  schedule  or  excepted"  at 
the  end,  added  (17),  redesignated  former  (17)  through  (26)  as  (18)  through  (27),  deleted 
former  (27),  which  read:  "Desoxymethyltestosterone  (17alpha-methyl-5alpha- 
androst-2-  en-17beta-ol,  also  known  as  madol),"  added  (32),  redesignated  former  (32) 
through  (56)  as  (33)  through  (57),  added  (58),  redesignated  former  (57)  through  (63)  as 
(59)  through  (65),  and  deleted  former  (64),  which  read:  "Any  salt,  ester  or  ether  of  a  drug 
or  substance  described  or  listed  in  this  paragraph." 

Cross  References  —  Board's  power  to  add  to,  delete  or  reschedule  substances  listed 
in  schedules  of  controlled  substances,  see  §  41-29-111. 

Registration  of  manufacturers  and  distributors,  see  §  41-29-127. 

Requirement  of  prescriptions,  see  §  41-29-137. 

Prohibited  acts  and  penalties  for  violations  thereof  with  respect  to  controlled 
substances  scheduled  in  this  section,  see  §  41-29-139. 

Heavier  penalty  to  adult  violating  controlled  substance  prohibitions  with  respect  to 
providing  substance  to  a  minor,  see  §  41-29-145. 

Automatic  control  and  listing  of  substances  controlled  under  prior  law  but  omitted 
from  present  schedules,  see  §  41-29-173(c). 

Federal  Aspects  —  Section  505  of  the  Federal  Food,  Drug  and  Cosmetic  Act  appears 
as  21  uses  §  355. 
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JUDICIAL  DECISIONS 

1,  In  general.  effective  assistance  of  counsel;  neverthe- 

In  a  prosecution  for  possession  with  less,  affirmance  of  the  judgment  of  convic- 

intent  to  deliver  a  controlled  substance,  in  tion  would  not  preclude  defendants  from 

violation  of  §§  41-29-115,  41-29-117,  and  litigating      the      issue      via  proper 

41-29-119,  the  record  failed  affirmatively  postconviction  proceedings.  Read  v.  State, 

to  estabhsh  denial  of  defendants'  right  to  430  So.  2d  832  (Miss.  1983). 

RESEARCH  REFERENCES 

Am  Jur.  25  Am.  Jur.  2d,  Drugs  and  29  Am.  Jur.  Proof  of  Facts  2d  223,  Un- 
controlled Substances  §§  8,  34  et  seq.         intentional  Barbiturate  Overdose. 

29  Am.  Jur.  Proof  of  Facts  2d  199,  Bar-        CJS.  72  C.J.S.,  Poisons  §§  2-4. 
biturate  Poisoning. 

§  41-29-119.    Schedule  IV  of  controUed  substances. 

(A)  The  controlled  substances  listed  in  this  section  are  included  in 
Schedule  IV. 

SCHEDULE  IV 

(a)  Narcotic  drugs.Unless  specifically  excepted  or  unless  listed  in 
another  schedule,  any  material,  compound,  mixture  or  preparation  which 
contains  limited  quantities  of  the  following  narcotic  drugs,  or  any  salts 
thereof: 

(1)  Not  more  than  one  (1)  milligram  of  difenoxin  and  not  less  than 
twenty-five  (25)  micrograms  of  atropine  sulfate  per  dosage  unit; 

(2)  Dextropropoxyphene,  including  its  salts  (Darvon,  Darvon-N;  also 
found  in  Darvon  compound  and  Darvocet-N,  etc.). 

(b)  Depressants.  Any  material,  compound,  mixture  or  preparation 
which  contains  any  quantity  of  the  following  substances: 

(1)  Alprazolam; 

(2)  Barbital; 

(3)  Bromazepam; 

(4)  Camazepam; 

(5)  Carisoprodol; 

(6)  Chloral  betaine; 

(7)  Chloral  hydrate; 

(8)  Chlordiazepoxide  and  its  salts,  but  does  not  include  chlordiazep- 
oxide  hydrochloride  and  clidinium  bromide  or  chlordiazepoxide  and  esteri- 
fied  estrogens; 

(9)  Clobazam; 

(10)  Clonazepam; 

(11)  Clorazepate; 

(12)  Clotiazepam; 

(13)  Cloxazolam; 

(14)  Delorazepam; 

(15)  Diazepam; 
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(16) 

Dichloralphenazone; 

(17) 

Estazolam; 

(18) 

Ethchlorvynol; 

(19) 

Ethinamate; 

(20) 

Ethyl  loflazepate; 

(21) 

Fludiazepam; 

(22) 

Flunitrazepam; 

(23) 

Flurazepam; 

(24) 

Fospropofol; 

(25) 

Halazepam; 

(26) 

Haloxazolam; 

(27) 

Ketazolam; 

(28) 

Loprazolam; 

(29) 

Lorazepam; 

(30) 

Lormetazepam; 

(31) 

Mazindol; 

(32) 

Mebutamate; 

(33) 

Medazepam; 

(34) 

Meprobamate; 

(35) 

Methohexital; 

(36) 

Methylphenobarbital; 

(37) 

Midazolam; 

(38) 

Nimetazepam; 

(39) 

Nitrazepam; 

(40) 

Nordiazepam; 

(41) 

Oxazepam; 

(42) 

Oxazolam; 

(43) 

Paraldehyde; 

(44) 

Petrichloral; 

(45) 

Phenobarbital; 

(46) 

Pinazepam; 

(47) 

Prazepam; 

(48) 

Quazepam; 

(49) 

Temazepam; 

(50) 

Tetrazepam; 

(51) 

Triazolam; 

(52) 

Zaleplon; 

(53) 

Zolpidem; 

(54) 

Zopiclone. 

(c)  Fenfluramine. 


(d)  Stimulants.  Any  material,  compound,  mixture  or  preparation 
which  contains  any  quantity  of  the  following  substances: 

(1)  Diethylpropion; 

(2)  Phentermine; 

(3)  Pemoline  (including  any  organometallic  complexes  and  chelates 
thereof); 
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(4)  Pipradrol; 

(5)  Sibutramine; 

(6)  SPA  ((-)-l-dimethylamino-l,2-diphenylethane). 

(7)  Cathine  ((+/-)  Norpseudoephedrine); 

(8)  Fencamfamin; 

(9)  Fenproporex; 

(10)  Mefenorex; 

(11)  Modafinil. 

(e)  Other  substances.  (1)  Butorphanol  (including  its  optical  isomers); 
(2)  Tramadol. 

(B)  Any  material,  compound,  mixture  or  preparation  which  contains  any 
quantity  of  a  Schedule  IV  controlled  substance  and  is  listed  as  an  exempt 
substance  in  21  CFR,  Section  1308.22,  1308.24,  1308.26,  1308.32  or  1308.34, 
shall  be  exempted  from  the  provisions  of  the  Uniform  Controlled  Substances 
Law. 

SOURCES:  Codes,  1942,  §  6831-60;  Laws,  1971,  ch.  521,  §  10;  Laws,  1975,  ch.  465, 
§  4;  Laws,  1977,  ch.  391,  §  4;  Laws,  1978  ch.  404,  §  4;  Laws,  1979,  ch.  368,  §  3; 
Laws,  1981,  ch.  502,  §  4;  Laws,  1982,  ch.  402,  §  5;  Laws,  1983,  ch.  404,  §  4; 
Laws,  1986,  ch.  512,  §  2;  Laws,  1987,  ch.  475,  §  3;  Laws,  1989,  ch.  568,  §  4; 
Laws,  1995,  ch.  443,  §  4;  Laws,  1998,  ch.  328,  §  1;  Laws,  2000,  ch.  427,  §  3; 
Laws,  2001,  ch.  491,  §  3;  Laws,  2006,  ch.  416,  §  2;  Laws,  2008,  ch.  491,  §  4; 
Laws,  2011,  ch.  449,  §  3,  eff  from  and  after  July  1,  2011. 

Amendment  Notes  —  The  2011  amendment  added  sub  catchlines  to  (A)(a)  through 
(e);  deleted  former  (A)(b)(4)  which  read:  "Butorphanol";  added  (A)(b)(5)  and  (A)(b)(24); 
added  (A)(d)(7)-(11);  and  rewrote  (A)(e). 

Cross  References  —  Board's  power  to  add  to,  delete  or  reschedule  substances  listed 
in  schedules  of  controlled  substances,  see  §  41-29-111. 

Registration  of  manufacturers  and  distributors,  see  §  41-29-127. 

Requirement  of  prescriptions,  see  §  41-29-137. 

Prohibited  acts  and  penalties  for  violations  thereof  with  respect  to  controlled 
substances  scheduled  in  this  section,  see  §  41-29-139. 

Heavier  penalty  to  adult  violating  controlled  substance  prohibitions  with  respect  to 
providing  substance  to  a  minor,  see  §  41-29-145. 

Automatic  control  and  listing  of  substances  controlled  under  prior  law  but  omitted 
from  present  schedules,  see  §  41-29-173(c). 

JUDICIAL  DECISIONS 


1.  In  general. 

In  a  prosecution  for  possession  with 
intent  to  deliver  a  controlled  substance,  in 
violation  of  §§  41-29-115,  41-29-117,  and 
41-29-119,  the  record  failed  affirmatively 
to  establish  denial  of  defendants'  right  to 


effective  assistance  of  counsel;  neverthe- 
less, affirmance  of  the  judgment  of  convic- 
tion would  not  preclude  defendants  from 
litigating  the  issue  via  proper 
postconviction  proceedings.  Read  v.  State, 
430  So.  2d  832  (Miss.  1983). 
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RESEARCH  REFERENCES 

Am  Jur.  25  Am.  Jur.  2d,  Drugs  and       CJS.  72  C.J.S.,  Poisons  §§  2-4. 
Controlled  Substances  §§  8,  34  et  seq. 

§  41-29-121.    Schedule  V  of  controlled  substances. 

(A)  The  controlled  substances  listed  in  this  section  are  included  in 
Schedule  V: 

SCHEDULE  V 

(a)  Narcotic  drugs  containing  nonnarcotic  active  medicinal  in- 
gredients. —  Any  compound,  mixture  or  preparation  containing  limited 
quantities  of  any  of  the  following  narcotic  drugs,  which  also  contains  one  or 
more  nonnarcotic  active  medicinal  ingredients  in  sufficient  proportion  to 
confer  upon  the  compound,  mixture  or  preparation,  valuable,  medicinal 
qualities  other  than  those  possessed  by  the  narcotic  drug  alone: 

(1)  Not  more  than  two  hundred  (200)  milligrams  of  codeine,  or  any  of 
its  salts,  per  one  hundred  (100)  milliliters  or  per  one  hundred  (100)  grams; 

(2)  Not  more  than  one  hundred  (100)  milligrams  of  dihydrocodeine,  or 
any  of  its  salts,  per  one  hundred  (100)  milliliters  or  per  one  hundred  (100) 
grams; 

(3)  Not  more  than  one  hundred  (100)  milligrams  of  ethylmorphine,  or 
any  of  its  salts,  per  one  hundred  (100)  milliliters  or  per  one  hundred  (100) 
grams; 

(4)  Not  more  than  two  and  five-tenths  (2.5)  milligrams  of 
diphenoxylate  and  not  less  than  twenty-five  (25)  micrograms  of  atropine 
sulphate  per  dosage  unit; 

(5)  Not  more  than  one  hundred  (100)  milligrams  of  opium  per  one 
hundred  (100)  milliliters  or  per  one  hundred  (100)  grams; 

(6)  Not  more  than  five-tenths  (0.5)  milligram  of  difenoxin  and  not  less 
than  twenty-five  (25)  micrograms  of  atropine  sulfate  per  dosage  unit. 

(b)  Stimulants.  —  Unless  specifically  excepted  or  listed  in  another 
schedule,  any  material,  compound,  mixture  or  preparation  which  contains 
any  quantity  of  the  following  substance,  including  its  salts,  isomers  and  salts 
of  isomers:  Pyrovalerone. 

(c)  Depressants.  —  Unless  specifically  exempted  or  excluded  or  unless 
listed  in  another  schedule,  any  material,  compound,  mixture  or  preparation 
which  contains  any  quantity  of  the  following  substances  having  a  depressant 
effect  on  the  central  nervous  system,  including  their  salts,  isomers  and  salts 
of  isomers: 

(1)  Ezogabine  [N-[2-amino-4-(4-fluorobenzylamino)-phenyl]-car- 
bamic  acid  ethyl  ester]; 

(2)  Lacosamide  [(R)-2-acetoamido-N-benzyl-3-methoxy-propi- 
onamide] ; 

(3)  Pregabalin  [(S)-3-(aminomethyl)-5-methylhexanoic  acid]. 

(B)  Any  material,  compound,  mixture  or  preparation  which  contains  any 
quantity  of  a  Schedule  V  controlled  substance  and  is  listed  as  an  exempt 
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substance  in  21  CFR,  Section  130^.22,  1308.24,  1308.26,  1308.32  or  1308.34, 
shall  be  exempted  from  the  provisions  of  the  Uniform  Controlled  Substances 
Law. 

SOURCES:  Codes,  1942,  §  6831-61;  Laws,  1971,  ch.  521,  §  11;  Laws,  1978,  ch.  404, 
§  5;  Laws,  1979,  ch.  368,  §  4;  Laws,  1983,  ch.  404,  §  5;  Laws,  1986,  ch.  512,  §  3; 
Laws,  1989,  ch.  568,  §  5;  1995,  ch.  443,  §  5;  Laws,  2006,  ch.  416,  §  3;  Laws, 
2008,  ch.  491,  §  5;  Laws,  2011,  ch.  449,  §  4;  Laws,  2013,  ch.  378,  §  2,  eff  from 
and  after  July  1,  2013. 

Amendment  Notes  —  The  2011  amendment  added  catchlines  to  (A)(a),  (b);  rewrote 
(A)(b);  and  added  (A)(c). 

The  2013  amendment,  in  (A)(c),  in  the  introductory  paragraph,  deleted  "excepted" 
following  "Unless  specifically,"  inserted  "unless"  following  "exempted  or  excluded  or," 
and  inserted  "having  a  depressant... central  nervous  system,"  and  added  (1),  and 
redesignated  former  (1)  and  (2)  as  (2)  and  (3). 

Cross  References  —  Board's  power  to  add  to,  delete  or  reschedule  substances  listed 
in  schedules  of  controlled  substances,  see  §  41-29-111. 

Exemption  from  registration  for  ultimate  user  or  person  in  lawful  possession  of 
Schedule  V  substance  as  defined  in  this  section,  see  §  41-29-125. 

Registration  of  manufacturers  and  distributors,  see  §  41-29-127. 

Requirement  of  prescriptions,  see  §  41-29-137. 

Prohibited  acts  and  penalties  for  violations  thereof  with  respect  to  controlled 
substances  scheduled  in  this  section,  see  §  41-29-139. 

Heavier  penalty  to  adult  violating  controlled  substance  prohibitions  with  respect  to 
providing  substance  to  a  minor,  see  §  41-29-145. 

Automatic  control  and  listing  of  substances  controlled  under  prior  law  but  omitted 
from  present  schedules,  see  §  41-29-173(c). 

RESEARCH  REFERENCES 

Am  Jur.  25  Am.  Jur.  2d,  Drugs  and        CJS.  72  C.J.S.,  Poisons  §§  2-4. 
Controlled  Substances  §§  8,  34  et  seq. 

§  41-29-122.    Exempt  chemical  preparations  and  mixtures. 

Any  material,  compound,  mixture  or  preparation  which  contains  any 
quantity  of  a  controlled  substance  and  is  listed  as  an  exempt  substance  in  21 
C.F.R.,  Section  1308.22,  shall  be  exempted  from  the  provisions  of  the  Uniform 
Controlled  Substances  Law. 

SOURCES:  Laws,  1977,  ch.  391,  §  5;  Laws,  1978,  ch.  404,  §  6;  Laws,  1983,  ch.  404, 
§  6,  eff  from  and  after  July  1,  1983. 

§  41-29-123.    Revision  and  republication  of  schedules. 

The  board  shall  revise  and  republish  the  schedules  set  out  in  Sections 
41-29-113  through  41-29-121  at  least  once  every  twelve  months. 

SOURCES:  Codes,  1942,  §  6831-62;  Laws,  1971,  ch.  521,  §  12,  eff  from  and  after 
passage  (approved  April  16,  1971). 
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Cross  References  —  Board's  power  to  add  to,  delete,  or  reschedule  substances 
enumerated  in  listed  schedules,  see  §  41-29-111. 


JUDICIAL  DECISIONS 


1.  In  general. 

Under  the  Uniform  Controlled  Sub- 
stances Law,  the  penalties  prescribed  for 
violations  thereof  are  inextricably  tied  to 
the  various  schedules,  and  therefore  §  41- 
29-111,  to  the  extent  the  state  board  of 
health  is  given  the  authority  to  move  a 
substance  from  one  schedule  to  another,  to 
add  substances  to  any  schedule,  and  to 


delete  substances  from  any  schedule,  is  an 
unconstitutional  attempt  to  delegate  the 
authority  to  define  crimes  and  fix  the 
punishment  therefor,  which  authority  is 
vested  exclusively  in  the  legislature;  such 
unconstitutional  portions  are  severable 
from  the  remaining  provisions  of  the  Law. 
Howell  V.  State,  300  So.  2d  774  (Miss. 
1974). 


RESEARCH  REFERENCES 


Am  Jur.  25  Am.  Jur.  2d,  Drugs  and 
Controlled  Substances  §§  8,  34  et  seq. 

§  41-29-125.  Rules  and  regulations  relative  to  registration 
and  control  of  manufacture,  distribution  and  dispensing  of 
controlled  substances;  delivery  of  Schedule  II  controlled 
substance  by  mail  or  other  shipment  to  be  made  only  to 
persons  eighteen  or  older. 

(1)  The  State  Board  of  Pharmacy  may  promulgate  rules  and  regulations 
relating  to  the  registration  and  control  of  the  manufacture,  distribution  and 
dispensing  of  controlled  substances  v^ithin  this  state  and  the  distribution  and 
dispensing  of  controlled  substances  into  this  state  from  an  out-of-state  loca- 
tion. 

(a)  Every  person  who  manufactures,  distributes  or  dispenses  any  con- 
trolled substance  within  this  state  or  who  distributes  or  dispenses  any 
controlled  substance  into  this  state  from  an  out-of-state  location,  or  who 
proposes  to  engage  in  the  manufacture,  distribution  or  dispensing  of  any 
controlled  substance  within  this  state  or  the  distribution  or  dispensing  of 
any  controlled  substance  into  this  state  from  an  out-of-state  location,  must 
obtain  a  registration  issued  by  the  State  Board  of  Pharmacy,  the  State  Board 
of  Medical  Licensure,  the  State  Board  of  Dental  Examiners,  the  Mississippi 
Board  of  Nursing  or  the  Mississippi  Board  of  Veterinary  Medicine,  as 
appropriate,  in  accordance  with  its  rules  and  the  law  of  this  state.  Such 
registration  shall  be  obtained  annually  or  biennially,  as  specified  by  the 
issuing  board,  and  a  reasonable  fee  may  be  charged  by  the  issuing  board  for 
such  registration. 

(b)  Persons  registered  by  the  State  Board  of  Pharmacy,  with  the  consent 
of  the  United  States  Drug  Enforcement  Administration  and  the  State  Board 
of  Medical  Licensure,  the  State  Board  of  Dental  Examiners,  the  Mississippi 
Board  of  Nursing  or  the  Mississippi  Board  of  Veterinary  Medicine  to 
manufacture,  distribute,  dispense  or  conduct  research  with  controlled  sub- 
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stances  may  possess,  manufacture,  distribute,  dispense  or  conduct  research 
with  those  substances  to  the  extent  authorized  by  their  registration  and  in 
conformity  with  the  other  provisions  of  this  article. 

(c)  The  following  persons  need  not  register  and  may  lawfully  possess 
controlled  substances  under  this  article: 

(1)  An  agent  or  employee  of  any  registered  manufacturer,  distributor 
or  dispenser  of  any  controlled  substance  if  he  is  acting  in  the  usual  course 
of  his  business  or  employment; 

(2)  A  common  or  contract  carrier  or  warehouse,  or  an  employee 
thereof,  whose  possession  of  any  controlled  substance  is  in  the  usual 
course  of  business  or  employment; 

(3)  An  ultimate  user  or  a  person  in  possession  of  any  controlled 
substance  pursuant  to  a  valid  prescription  or  in  lawful  possession  of  a 
Schedule  V  substance  as  defined  in  Section  41-29-121. 

(d)  The  State  Board  of  Pharmacy  may  waive  by  rule  the  requirement  for 
registration  of  certain  manufacturers,  distributors  or  dispensers  if  it  finds  it 
consistent  with  the  public  health  and  safety. 

(e)  A  separate  registration  is  required  at  each  principal  place  of  busi- 
ness or  professional  practice  where  an  applicant  within  the  state  manufac- 
tures, distributes  or  dispenses  controlled  substances  and  for  each  principal 
place  of  business  or  professional  practice  located  out-of-state  from  which 
controlled  substances  are  distributed  or  dispensed  into  the  state. 

(f)  The  State  Board  of  Pharmacy,  the  Mississippi  Bureau  of  Narcotics, 
the  State  Board  of  Medical  Licensure,  the  State  Board  of  Dental  Examiners, 
the  Mississippi  Board  of  Nursing  and  the  Mississippi  Board  of  Veterinary 
Medicine  may  inspect  the  establishment  of  a  registrant  or  applicant  for 
registration  in  accordance  with  the  regulations  of  these  agencies  as  approved 
by  the  board. 

(2)  Whenever  a  pharmacy  ships,  mails  or  delivers  any  Schedule  II 
controlled  substance  listed  in  Section  41-29-115  to  a  private  residence  in  this 
state,  the  pharmacy  shall  arrange  with  the  entity  that  will  actually  deliver  the 
controlled  substance  to  a  recipient  in  this  state  that  the  entity  will:  (a)  deliver 
the  controlled  substance  only  to  a  person  who  is  eighteen  (18)  years  of  age  or 
older;  and  (b)  obtain  the  signature  of  that  person  before  delivering  the 
controlled  substance.  The  requirements  of  this  subsection  shall  not  apply  to  a 
pharmacy  serving  a  nursing  facility  or  to  a  pharmacy  owned  and/or  operated 
by  a  hospital,  nursing  facility  or  clinic  to  which  the  general  public  does  not 
have  access  to  purchase  pharmaceuticals  on  a  retail  basis. 

SOURCES:  Codes,  1942,  §  6831-63;  Laws,  1971,  ch.  521,  §  13;  Laws,  1983,  ch.  488, 
§  36,  ch.  522,  §  14;  Laws,  1984,  ch.  354,  §  2;  Laws,  2001,  ch.  470,  §  2;  Laws, 
2009,  ch.  469,  §  4;  Laws,  2011,  ch.  466,  §  1;  Laws,  2011,  ch.  546,  §  34,  eff  from 
and  after  passage  (approved  Apr.  26,  2011.) 

Joint  Legislative  Committee  Note  —  Section  1  of  ch.  466,  Laws  of  2011,  effective 
from  and  after  July  1,  2011  (approved  March  30,  2011),  amended  this  section.  Section 
34  of  ch.  546,  Laws  of  2011,  effective  from  and  after  passage  (approved  April  26,  2011), 
also  amended  this  section.  As  set  out  above,  this  section  reflects  the  language  of  Section 
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34  of  ch.  546,  Laws  of  2011,  which  contains  language  that  specifically  provides  that  it 
supersedes  §  41-29-125  as  amended  by  Laws  of  2011,  ch.  466. 

Amendment  Notes  —  The  first  2011  amendment  (ch.  466),  added  (2). 

The  second  2011  amendment  (ch.  546),  added  "and  the  distribution  and  dispensing  of 
controlled  substances  into  this  state  from  an  out-of-state  location"  to  the  end  of  (1); 
rewrote  the  first  sentence  of  (l)(a)  and  (e);  and  added  (2). 

Cross  References  —  State  Board  of  Health,  see  §  41-3-1. 

"Mississippi  Bureau  of  Drug  Enforcement"  meaning  the  bureau  of  narcotics,  see 
§  41-29-105(d). 
Bureau  of  narcotics,  see  §§  41-29-107  et  seq. 

Continuation  of  regulations  promulgated  under  prior  laws,  see  §  41-29-175. 
State  board  of  dental  examiners,  see  §  73-9-7. 
State  board  of  veterinary  medicine,  see  §  73-39-55. 
State  board  of  medical  licensure,  see  §§  73-43-1  et  seq. 

RESEARCH  REFERENCES 

Am  Jur.  25  Am.  Jur.  2d,  Drugs  and  CJS.  28  C.J.S.,  Drugs  and  Narcotics 
Controlled  Substances  §§  21-27,  58,  62.       §§  187,  211-213,  227  et  seq. 

§  41-29-127.    Registration;  factors  considered. 

(a)  The  state  board  of  pharmacy  shall  register  an  applicant  to  manufac- 
ture or  distribute  controlled  substances  included  in  Sections  41-29-113  through 
41-29-121  unless  it  determines  that  the  issuance  of  that  registration  would  be 
inconsistent  with  the  public  interest.  In  determining  the  public  interest,  the 
state  board  of  pharmacy  shall  consider  the  following  factors: 

(1)  Maintenance  of  effective  controls  against  diversion  of  controlled 
substances  into  other  than  legitimate  medical,  scientific,  or  industrial 
channels; 

(2)  Compliance  with  applicable  state  and  local  law; 

(3)  Any  convictions  of  the  applicant  under  any  federal  and  state  laws 
relating  to  any  controlled  substance; 

(4)  Past  experience  in  the  manufacture  or  distribution  of  controlled 
substances  and  the  existence  in  the  applicant's  establishment  of  effective 
controls  against  diversion; 

(5)  Furnishing  by  the  applicant  of  false  or  fraudulent  material  in  any 
application  filed  under  this  article; 

(6)  Suspension  or  revocation  of  the  applicant's  federal  registration  to 
manufacture,  distribute,  or  dispense  controlled  substances  as  authorized  by 
federal  law;  and 

(7)  Any  other  factors  relevant  to  and  consistent  with  the  public  health 
and  safety. 

(b)  Registration  under  subsection  (a)  does  not  entitle  a  registrant  to 
manufacture  and  distribute  controlled  substances  in  Schedule  I  or  II,  as  set  out 
in  Sections  41-29-113  and  41-29-115,  other  than  those  specified  in  the  regis- 
tration. 

(c)  Practitioners  must  be  registered  to  dispense  any  controlled  substances 
or  to  conduct  research  with  controlled  substances  in  Schedules  II  through  V,  as 
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set  out  in  Sections  41-29-115  through  41-29-121,  if  they  are  authorized  to 
dispense  or  conduct  research  under  the  law  of  this  state.  The  state  board  of 
pharmacy  need  not  require  separate  registration  under  this  section  for 
practitioners  engaging  in  research  with  nonnarcotic  controlled  substances  in 
the  said  Schedules  II  through  V  where  the  registrant  is  already  registered 
therein  in  another  capacity  Practitioners  registered  under  federal  law  to 
conduct  research  with  Schedule  I  substances,  as  set  out  in  Section  41-29-113, 
may  conduct  research  with  Schedule  I  substances  within  this  state  upon 
furnishing  the  state  board  of  health  evidence  of  that  federal  registration. 

(d)  Compliance  by  manufacturers  and  distributors  with  the  provisions  of 
the  federal  law  respecting  registration  (excluding  fees)  entitles  them  to  be 
registered  under  this  article. 

SOURCES:  Codes,  1942,  §  6831-64;  Laws,  1971,  ch.  521,  §  14,  eff  from  and  after 
passage  (approved  April  16,  1971). 

Cross  References  —  Exemptions  from  registration,  see  §  41-29-125. 
Licensing  of  physicians  and  other  practitioners  in  administering,  etc.,  narcotics,  see 
§§  41-29-301  et  seq. 

RESEARCH  REFERENCES 


Am  Jur.  25  Am.  Jur.  2d,  Drugs  and 
Controlled  Substances  §§  62  et  seq. 

9  Am.  Jur.  PI  &  Pr  Forms  (Rev),  Drugs, 
Narcotics,  and  Poisons,  Form  21  (com- 
plaint, petition,  or  declaration  —  to  re- 
strain interference  with  production  and 
distribution  of  medicine). 

9  Am.  Jur.  PI  &  Pr  Forms  (Rev),  Drugs, 
Narcotics,  and  Poisons,  Forms  3-8  (licens- 
ing and  regulation). 


16A  Am.  Jur.  PI  &  Pr  Forms  (Rev), 
Licenses  and  Permits,  Forms  23  et  seq. 
(judicial  review  of  denial  of  license). 

16A  Am.  Jur.  PI  &  Pr  Forms  (Rev), 
Licenses  and  Permits,  Forms  32  (order- 
directing  jury  trial  —  on  petition  for  re- 
view of  administrative  denial  of  license). 

CJS.  28  C.J.S.,  Drugs  and  Narcotics 
§§  227  et  seq. 

72  C.J.S.,  Poisons  §§  2-4. 


§  41-29-129.    Revocation  and  suspension  of  registration. 

(a)  A  registration  to  manufacture,  distribute,  or  dispense  a  controlled 
substance  may  be  suspended  or  revoked  by  the  State  Board  of  Pharmacy  upon 
a  finding  that  the  registrant: 

(1)  Has  willfully  furnished  false  or  fraudulent  material  information  in 
any  application  filed  under  this  article; 

(2)  Has  been  convicted  of  a  felony  within  the  past  five  (5)  years  and  has 
not  been  pardoned  and  his  citizenship  restored  under  any  state  or  federal 
law  relating  to  any  controlled  substance; 

(3)  Has  had  his  federal  registration  suspended  or  revoked  to  manufac- 
ture, distribute,  or  dispense  controlled  substances; 

(4)  Has  violated  or  failed  to  comply  with  any  state  law  or  any  duly 
promulgated  regulation  of  the  State  Board  of  Pharmacy  which  reflects 
adversely  on  the  registrant's  reliability  and  integrity  with  respect  to  con- 
trolled substances; 
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(5)  Has  violated  the  Uniform  Controlled  Substances  Law  of  the  State  of 
Mississippi; 

(6)  Has  violated  any  duly  promulgated  rule  or  regulation  of  the  State 
Board  of  Pharmacy  pertaining  to  the  manufacture,  distribution,  storage, 
possession,  control  or  dispensing  of  controlled  substances; 

(7)  Has  been  convicted  of  a  violation  relating  to  any  substance  defined 
in  this  article  as  a  controlled  substance; 

(8)  Has  dispensed  any  controlled  substance  if  the  registrant  knew  the 
prescription  was  not  valid  under  the  provisions  of  this  article. 

(b)  The  State  Board  of  Pharmacy  may  limit  revocation  or  suspension  of  a 
registration  to  the  particular  controlled  substance  with  respect  to  which 
grounds  for  revocation  or  suspension  exist. 

(c)  If  the  board  or  the  State  Board  of  Pharmacy  suspends  or  revokes  a 
registration,  all  controlled  substances  owned  or  possessed  by  the  registrant  at 
the  time  of  suspension  or  the  effective  date  of  the  revocation  order  may  be 
placed  under  seal.  No  disposition  may  be  made  of  substances  under  seal  until 
the  time  for  taking  an  appeal  has  elapsed  or  until  all  appeals  have  been 
concluded  unless  a  court,  upon  application  therefor,  orders  the  sale  of  perish- 
able substances  and  the  deposit  of  the  proceeds  of  the  sale  with  the  court.  Upon 
a  revocation  order  becoming  final,  all  controlled  substances  may  be  forfeited  to 
the  state.  All  state  professional  or  business  licensing  agencies  shall  promptly 
notify  the  bureau  of  all  orders  of  suspensions  or  revocations  which  are  the 
result  of  drug  violations  or  drug-related  matters. 

(d)  The  bureau  shall  promptly  notify  the  federal  Drug  Enforcement 
Administration  of  all  orders  suspending  or  revoking  registration  and  all 
forfeitures  of  controlled  substances. 

SOURCES:  Codes,  1942,  §  6831-65;  Laws,  1971,  ch.  521,  §  15;  Laws,  1972,  ch.  520, 
§  6;  Laws,  1977,  ch.  377;  Laws,  2009,  ch.  469,  §  5;  Laws,  2011,  ch.  466,  §  2,  eff 
from  and  after  July  1,  2011. 

Amendment  Notes  —  The  2011  amendment  inserted  "any  state  law  or"  following 
"Has  violated  or  failed  to  comply  with"  near  the  beginning  of  (a)(4);  redesignated  former 
(1)  through  (4)  as  present  (a)  through  (d). 

Cross  References  —  Necessity  of  order  to  show  cause  before  den3ring,  suspending, 
revoking,  or  refusing  to  renew,  registration,  see  §  41-29-131. 

Revocation  or  suspension  of  licenses  of  physicians  and  other  practitioners  for 
violation  of  narcotic  drug  regulations,  see  §  41-29-311. 
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ALR.  What  constitutes  conviction  un- 
der §  304(a)(2)  of  the  Controlled  Sub- 
stances Act  (21  uses  §  824(a)(2))  which 
provides  for  revocation  of  registration  to 
manufacture,  distribute,  or  dispense  con- 
trolled substances  upon  finding  that  reg- 
istrant has  been  "convicted".  56  A.L.R. 
Fed.  909. 


Am  Jur.  25  Am.  Jur.  2d,  Drugs  and 
Controlled  Substances  §§  72  et  seq. 

16A  Am.  Jur.  PI  &  Pr  Forms  (Rev), 
Licenses  and  Permits.  Forms  43-46,  48 
(revocation  or  suspension). 

16A  Am.  Jur  PI  &  Pr  Forms  (Rev), 
Licenses  and  Permits,  Forms  61-63  (rein- 
statement). 
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CJS.  28  C.J.S.,  Drugs  and  Narcotics 
§§  228  et  seq. 

§  41-29-131.    Denial,  suspension,  revocation,  or  refusal  to  re- 
new license;  proceedings. 

(1)  Upon  presentation  before  the  State  Board  of  Pharmacy  by  any  person 
showing  grounds  for  denying,  suspending  or  revoking  a  controlled  substance 
registration,  or  refusing  a  renewal  of  registration,  the  State  Board  of  Phar- 
macy may,  in  its  discretion,  deny  such  registration,  revoke  or  suspend  such 
registration  or  refuse  a  renewal  of  such  registration. 

(2)  Before  denying,  suspending  or  revoking  a  registration,  or  refusing  a 
renewal  of  registration,  the  State  Board  of  Pharmacy  shall  serve  upon  the 
applicant  or  registrant  an  order  to  show  cause  why  registration  should  not  be 
denied,  revoked  or  suspended,  or  why  the  renewal  should  not  be  refused.  The 
order  to  show  cause  shall  contain  a  statement  of  the  basis  therefor  and  shall 
call  upon  the  applicant  or  registrant  to  appear  before  the  State  Board  of 
Pharmacy  at  a  time  and  place  not  less  than  twenty  (20)  days  after  the  date  of 
service  of  the  order,  but  in  the  case  of  a  denial  or  renewal  of  registration,  the 
show  cause  order  shall  be  served  not  later  than  thirty  (30)  days  before  the 
expiration  of  the  registration.  Such  order  may  be  served  by  mailing  a  copy 
thereof  by  United  States,  first-class,  certified  mail,  postage  prepaid,  to  the 
last-known  residence  or  business  address  of  such  registrant.  The  hearings  on 
such  charges  shall  be  at  such  time  and  place  as  the  State  Board  of  Pharmacy 
may  prescribe. 

(3)  At  such  hearings,  all  witnesses  shall  be  sworn  by  a  member  of  the 
State  Board  of  Pharmacy,  and  stenographic  notes  of  the  proceedings  may  be 
taken  and  filed  as  a  part  of  the  record  in  the  case.  Any  party  to  the  proceedings 
requesting  it  shall  be  furnished  with  a  copy  of  such  stenographic  notes  upon 
payment  to  the  State  Board  of  Pharmacy  of  such  fees  as  it  shall  prescribe,  not 
exceeding,  however,  the  actual  cost  thereof. 

(4)  The  State  Board  of  Pharmacy  is  authorized  and  empowered  to  issue 
subpoenas  for  the  attendance  of  witnesses  and  the  production  of  books  and 
papers.  The  process  issued  by  the  State  Board  of  Pharmacy  shall  extend  to  all 
parts  of  the  state  and  such  process  shall  be  served  by  any  person  designated  by 
the  State  Board  of  Pharmacy  for  such  service.  The  person  serving  such  process 
shall  receive  such  compensation  as  may  be  allowed  by  the  State  Board  of 
Pharmacy,  not  to  exceed  the  fee  prescribed  by  law  for  similar  services.  All 
witnesses  who  shall  be  subpoenaed,  and  who  shall  appear  in  any  proceedings 
before  the  State  Board  of  Pharmacy,  shall  receive  the  sarrte  fees  and  mileage  as 
allowed  by  law  and  all  such  fees  shall  be  taxed  as  part  of  the  costs  in  the  case. 

(5)  Where  in  any  proceeding  before  the  State  Board  of  Pharmacy  any 
witness  shall  fail  or  refuse  to  attend  upon  subpoena  issued  by  the  board,  shall 
refuse  to  testify,  or  shall  refuse  to  produce  any  books  and  papers,  the 
production  of  which  is  called  for  by  the  subpoena,  the  attendance  of  such 
witness  and  the  giving  of  his  testimony  and  the  production  of  the  books  and 
papers  shall  be  enforced  by  any  court  of  competent  jurisdiction  of  this  state  in 
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the  manner  provided  for  the  enforcement  of  attendance  and  testimony  of 
witnesses  in  civil  cases  in  the  courts  of  this  state. 

(6)  The  State  Board  of  Pharmacy  shall  conduct  the  hearing  in  an  orderly 
and  continuous  manner,  granting  continuances  only  when  the  ends  of  justice 
may  be  served.  The  State  Board  of  Pharmacy  shall,  within  sixty  (60)  days  after 
the  conclusion  of  the  hearing,  reduce  its  decision  to  writing  and  forward  an 
attested  true  copy  thereof  to  the  last-known  residence  or  business  address  of 
such  applicant,  registrant  or  holder  of  a  registration,  by  way  of  United  States, 
first-class,  certified  mail,  postage  prepaid. 

(7)  Such  applicant,  registrant,  holder  of  a  registration  or  person  aggrieved 
shall  have  the  right  of  appeal  from  an  adverse  ruling  or  order  or  decision  of  the 
State  Board  of  Pharmacy  to  the  chancery  court,  upon  forwarding  notice  of 
appeal  to  the  State  Board  of  Pharmacy  thirty  (30)  days  after  the  decision  of  the 
board  is  mailed  in  the  manner  here  contemplated.  An  appeal  will  not  be 
allowed  in  the  event  notice  of  appeal,  together  with  the  appeal  bond  hereinaf- 
ter required,  shall  not  have  been  forwarded  for  the  State  Board  of  Pharmacy 
within  the  period  of  thirty  (30)  days. 

(8)  Appeal  shall  be  to  the  chancery  court  of  the  county  and  judicial  district 
of  the  residence  of  the  appellant,  or  to  the  chancery  court  of  the  First  Judicial 
District  of  Hinds  County,  at  the  election  of  the  appellant.  The  notice  of  appeal 
shall  elect  venue,  unless  the  appellant  be  a  nonresident,  in  which  event  the 
State  Board  of  Pharmacy  shall  certify  all  documents  and  evidence  directly  to 
the  chancery  court  of  the  First  Judicial  District  of  Hinds  County  for  further 
proceedings.  The  appeal  shall  thereupon  be  heard  in  due  course  by  the  court, 
which  shall  review  the  record  and  make  its  determination  thereon. 

(9)  The  appellant  shall,  together  with  the  notice  of  appeal,  forward  to  and 
post  with  the  State  Board  of  Pharmacy  a  satisfactory  bond  in  the  amount  of 
Two  Hundred  Dollars  ($200.00)  for  the  payment  of  any  costs  which  may  be 
adjudged  against  him. 

(10)  Any  order,  rule  or  decision  of  the  State  Board  of  Pharmacy  shall  not 
take  effect  until  after  the  time  for  appeal  shall  have  expired.  In  the  event  of  an 
appeal,  the  appeal  shall  act  as  a  supersedeas  and  the  court  shall  dispose  of  the 
appeal  and  enter  its  decision  promptly.  The  hearing  on  the  appeal  may,  in  the 
discretion  of  the  chancellor,  be  tried  in  vacation. 

(11)  These  proceedings  shall  be  conducted  in  accordance  with  applicable 
administrative  procedures  without  regard  to  any  criminal  prosecution  or  other 
proceeding.  Proceedings  to  refuse  renewal  of  registration  shall  not  abate  the 
existing  registration,  which  shall  remain  in  effect  pending  the  outcome  of  the 
administrative  hearing. 

(12)  The  Mississippi  Bureau  of  Narcotics  or  the  State  Board  of  Pharmacy 
may  suspend,  without  an  order  to  show  cause,  any  registration  simultaneously 
with  the  institution  of  proceedings  under  Section  41-29-129,  or  where  renewal 
of  registration  is  refused,  if  it  finds  that  there  is  an  imminent  danger  to  the 
public  health  or  safety  which  warrants  this  action.  The  suspension  shall 
continue  in  effect  until  the  conclusion  of  the  proceedings,  including  judicial 
review  thereof,  unless  sooner  withdrawn  by  the  suspending  agency  or  dis- 
solved by  a  court  of  competent  jurisdiction. 
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SOURCES:  Codes,  1942,  §  6831-66;  Laws,  1971,  ch.  521,  §  16;  Laws,  1977,  ch.  393; 
Laws,  2009,  ch.  469,  §  6,  eff  from  and  after  July  1,  2009. 


Cross  References  —  "Mississippi  Bureau  of  Drug  Enforcement"  meaning  the 
bureau  of  narcotics,  see  §  41-29-105(d). 
State  board  of  pharmacy,  see  §  73-21-75. 


RESEARCH  REFERENCES 


Am  Jur.  25  Am.  Jur.  2d,  Drugs  and 
Controlled  Substances  §§  70  et  seq. 

16A  Am.  Jur.  PI  &  Pr  Forms  (Rev), 
Licenses  and  Permits,  Form  47  (cita- 
tion-by  licensing  authority  —  command- 


ing licensee  to  appear  at  proceedings  for 
revocation  or  suspension  of  license). 

CJS.  28  C.J.S.,  Drugs  and  Narcotics 
§§  228  et  seq. 


§  41-29-133.    Records  and  inventories. 

Persons  registered  to  manufacture,  distribute  or  dispense  controlled 
substances  under  this  article  shall  keep  records  and  maintain  inventories  in 
conformance  v^ith  the  record-keeping  and  inventory  requirements  of  federal 
law  and  w^ith  any  additional  rules  the  Mississippi  Bureau  of  Narcotics,  the 
State  Board  of  Pharmacy,  the  State  Board  of  Medical  Licensure,  the  State 
Board  of  Dental  Examiners,  the  Mississippi  Board  of  Nursing,  the  State  Board 
of  Optometry  or  the  Mississippi  Board  of  Veterinary  Medicine  may  issue. 

SOURCES:  Codes,  1942,  §  6831-67;  Laws,  1971,  ch.  521,  §  17;  Laws,  1983,  ch.  488, 
§  37;  Laws,  1983,  ch.  522,  §  15;  Laws,  2001,  ch.  470,  §  3;  Laws,  2005,  ch.  404, 
§  7;  Laws,  2009,  ch.  469,  §  7,  eff  from  and  after  July  1,  2009. 

Joint  Legislative  Committee  Note  —  In  2009,  a  typographical  error  in  the  fourth 
line  of  the  section  was  corrected  at  the  direction  of  the  co-counsel  for  the  Joint 
Legislative  Committee  on  Compilation,  Revision  and  Publication  of  Legislation  by 
deleting  the  word  "of"  preceding  "the  Mississippi  Bureau  of  Narcotics..."  The  section  as 
set  out  in  the  bound  volume  reflects  this  correction,  which  was  ratified  by  the  Joint 
Committee  at  its  July  22,  2010,  meeting. 

Cross  References  —  Record  by  practitioner  of  controlled  substances  administered, 
dispensed  or  used  by  him  otherwise  than  by  prescription,  see  §  41-29-137. 

State  board  of  dental  examiners,  see  §  73-9-7. 

State  board  of  medical  licensure,  see  §§  73-43-1  et  seq. 


RESEARCH  REFERENCES 


ALR.  Application,  to  drug  or  narcotic 
records  maintained  by  druggist  or  physi- 
cian, of  "required  records"  exception  to 
privilege  against  self-incrimination.  96 
A.L.R.  Fed.  868. 

§  41-29-135.    Order  forms. 


Am  Jur.  25  Am.  Jur.  2d,  Drugs  and 
Controlled  Substances  §§  68,  69,  88. 

CJS.  28  C.J.S.,  Drugs  and  Narcotics 
§  226. 


Controlled  substances  in  Schedules  I  and  II  of  Sections  41-29-113  and 
41-29-115,  shall  be  distributed  by  a  registrant  to  another  registrant  only 
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pursuant  to  an  order  form.  Compliance  with  the  provisions  of  federal  law 
respecting  order  forms  shall  be  deemed  compliance  with  this  section. 

SOURCES:  Codes,  1942,  §  6831-68;  Laws,  1971,  ch.  521,  §  18,  eff  from  and  after 
passage  (approved  April  16,  1971). 

Cross  References  —  Penalties  for  violations  as  to  order  forms,  see  §§  41-29-141, 
41-29-143. 

RESEARCH  REFERENCES 

ALR.  Propriety,  under  state  law,  of  Am  Jur.  25  Am.  Jur.  2d,  Drugs  and 

manufacturer's  or  supplier's  refusal  to  sell  Controlled  Substances  §§  68,  69,  78. 

medical  product  to  individual  physician,  CJS.  28  C.J.S.,  Drugs  and  Narcotics 

hospital,  or  clinic.  45  A.L.R.4th  1006.  Supp  §  312. 

§  41-29-137.  Prescriptions. 

(a)  (1)  Except  when  dispensed  directly  by  a  practitioner,  other  than  a 
pharmacy,  to  an  ultimate  user,  no  controlled  substance  in  Schedule  II,  as  set 
out  in  Section  41-29-115,  may  be  dispensed  without  the  written  valid 
prescription  of  a  practitioner.  A  practitioner  shall  keep  a  record  of  all 
controlled  substances  in  Schedule  I,  II  and  III  administered,  dispensed  or 
professionally  used  by  him  otherwise  than  by  prescription. 

(2)  In  emergency  situations,  as  defined  by  rule  of  the  State  Board  of 
Pharmacy,  Schedule  II  drugs  may  be  dispensed  upon  the  oral  valid  prescrip- 
tion of  a  practitioner,  reduced  promptly  to  writing  and  filed  by  the  pharmacy. 
Prescriptions  shall  be  retained  in  conformity  with  the  requirements  of 
Section  41-29-133.  No  prescription  for  a  Schedule  II  substance  may  be 
refilled  unless  renewed  by  prescription  issued  by  a  licensed  medical  doctor. 

(b)  Except  when  dispensed  directly  by  a  practitioner,  other  than  a 
pharmacy,  to  an  ultimate  user,  a  controlled  substance  included  in  Schedule  III 
or  rV,  as  set  out  in  Sections  41-29-117  and  41-29-119,  shall  not  be  dispensed 
without  a  written  or  oral  valid  prescription  of  a  practitioner.  The  prescription 
shall  not  be  filled  or  refilled  more  than  six  (6)  months  after  the  date  thereof  or 
be  refilled  more  than  five  (5)  times,  unless  renewed  by  the  practitioner. 

(c)  A  controlled  substance  included  in  Schedule  V,  as  set  out  in  Section 
41-29-121,  shall  not  be  distributed  or  dispensed  other  than  for  a  medical 
purpose. 

(d)  An  optometrist  certified  to  prescribe  and  use  therapeutic  pharmaceu- 
tical agents  under  Sections  73-19-153  through  73-19-165  shall  be  authorized  to 
prescribe  oral  analgesic  controlled  substances  in  Schedule  IV  or  V,  as  pertains 
to  treatment  and  management  of  eye  disease  by  written  prescription  only. 

(e)  Administration  by  injection  of  any  pharmaceutical  product  authorized 
in  this  section  is  expressly  prohibited  except  when  dispensed  directly  by  a 
practitioner  other  than  a  pharmacy. 

(f)  (1)  For  the  purposes  of  this  article.  Title  73,  Chapter  21,  and  Title  73, 
Chapter  25,  Mississippi  Code  of  1972,  as  it  pertains  to  prescriptions  for 
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controlled  substances,  a  "valid  prescription"  means  a  prescription  that  is 
issued  for  a  legitimate  medical  purpose  in  the  usual  course  of  professional 
practice  by: 

(A)  A  practitioner  who  has  conducted  at  least  one  (1)  in-person 
medical  evaluation  of  the  patient;  or 

(B)  A  covering  practitioner. 

(2)  (A)  "In-person  medical  evaluation"  means  a  medical  evaluation  that 
is  conducted  with  the  patient  in  the  physical  presence  of  the  practitioner, 
without  regard  to  whether  portions  of  the  evaluation  are  conducted  by 
other  health  professionals. 

(B)  "Covering  practitioner"  means  a  practitioner  who  conducts  a 
medical  evaluation  other  than  an  in-person  medical  evaluation  at  the 
request  of  a  practitioner  who  has  conducted  at  least  one  (1)  in-person 
medical  evaluation  of  the  patient  or  an  evaluation  of  the  patient  through 
the  practice  of  telemedicine  within  the  previous  twenty-four  (24)  months 
and  who  is  temporarily  unavailable  to  conduct  the  evaluation  of  the 
patient. 

(3)  A  prescription  for  a  controlled  substance  based  solely  on  a  consum- 
er's completion  of  an  online  medical  questionnaire  is  not  a  valid  prescription. 

(4)  Nothing  in  this  subsection  (b)  shall  apply  to: 

(A)  A  prescription  issued  by  a  practitioner  engaged  in  the  practice  of 
telemedicine  as  authorized  under  state  or  federal  law;  or 

(B)  The  dispensing  or  selling  of  a  controlled  substance  pursuant  to 
practices  as  determined  by  the  United  States  Attorney  General  by  regu- 
lation. 

SOURCES:  Codes,  1942,  §  6831-69;  Laws,  1971,  ch.  521,  §  19;  Laws,  2005,  ch.  404, 
§  5;  Laws,  2009,  ch.  469,  §  8;  Laws,  2011,  ch.  449,  §  5,  eff  from  and  after  July 
1,  2011. 

Joint  Legislative  Committee  Note  —  A  typographical  error  in  subsection  (b)  of 
this  section  has  been  corrected  by  inserting  the  word  "the"  preceding  "Federal 
Controlled  Substances  Act..."  The  Joint  Legislative  Committee  on  Compilation,  Revi- 
sion and  Publication  of  Legislation  ratified  this  correction  at  its  July  22,  2010,  meeting. 

Amendment  Notes  —  The  2011  amendment  deleted  "which  is  a  prescription  drug  as 
determined  under  the  Federal  Controlled  Substances  Act"  following  "Sections  41-29-117 
and  41-29-119"  in  the  first  sentence  of  (b). 

Cross  References  —  Practitioner  defined,  see  §  41-29-105. 

Penalties  for  violations  of  prescription  requirement,  see  §  41-29-139. 

Who  may  prescribe,  administer,  dispense  or  prepare  narcotic  drugs,  see  §  41-29-305. 

Dispensation  of  drugs  to  state  executioner,  see  §  99-19-53. 

Federal  Aspects  —  The  federal  Controlled  Substances  Act,  referred  to  in  (b),  is 
codified  at  21  USCS  §§  801  et  seq. 
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JUDICIAL  DECISIONS 


1.  In  general. 

2.  Sufficiency  of  evidence. 

1.  In  general. 

The  state  was  not  required  to  prove  the 
absence  of  a  prescription  in  a  prosecution 
for  possession  of  a  controlled  substance,  as 
the  defendant  had  the  burden  of  establish- 
ing any  exemption  or  exception.  Smith  v. 
State,  527  So.  2d  660  (Miss.  1988). 

2.  Sufficiency  of  evidence. 

Agents  testified  that  they  searched  the 
confidential  informant  (CI)  and  her  car 


before  and  after  the  sale  and  that  they 
monitored  all  of  her  activity  through  the 
audio  transmitter.  One  agent  identified 
defendant's  voice  as  that  which  he  heard 
over  the  audio  transmitter,  and  the  CI 
testified  as  an  eyewitness  to  the  cocaine 
sale  and  identified  defendant  as  the  per- 
son from  whom  she  had  bought  cocaine. 
While  the  videotape  was  not  of  superior 
quality,  the  evidence  was  sufficient  to  sus- 
tain defendant's  conviction.  Fuller  v. 
State,  910  So.  2d  674  (Miss.  Ct.  App. 
2005). 


RESEARCH  REFERENCES 


ALR.  Physician's  liability  to  third  per- 
son for  prescribing  drug  to  known  drug 
addict.  42  A.L.R.4th  586. 

State  law  criminal  liability  of  licensed 
physician  for  prescribing  or  dispensing 
drug  or  similar  controlled  substance.  13 
A.L.R.5th  1. 

Federal  criminal  liability  of  licensed 
physician  for  unlawfully  prescribing  or 
dispensing  "controlled  substance"  or  drug 
in  violation  of  the  Controlled  Substances 
Act  (21  uses  §§  801  et  seq).  33  A.L.R. 
Fed.  220. 

Application,  to  drug  or  narcotic  records 
maintained  by  druggist  or  physician,  of 
"required  records"  exception  to  privilege 
against  self-incrimination.  96  A.L.R.  Fed. 
868. 


Am  Jur.  25  Am.  Jur.  2d,  Drugs  and 
Controlled  Substances  §  79. 

4  Am.  Jur.  Proof  of  Facts  549,  Drugs, 
Proof  No.  1  (use  of  drug  other  than  that 
called  for  in  prescription). 

34  Am.  Jur.  Proof  of  Facts  2d  199,  Drug- 
gist's Liability  for  Improperly  Filling  Pre- 
scription. 

38  Am.  Jur.  Proof  of  Facts  2d  589,  Phy- 
sician's Liability  for  Causing  Patient's 
Drug  Addiction. 

7  Am.  Jur.  Proof  of  Facts  3d  1,  Injuries 
from  Drugs. 

CJS.  28  C.J.S.,  Drugs  and  Narcotics 
§  225. 


§  41-29-138.    Applicability  of  avoirdupois  system  of  weights. 

The  avoirdupois  system  of  weights  shall  be  the  system  by  which  the 
weights  of  controlled  substances  are  determined  under  this  article. 

SOURCES:  Laws,  1986,  ch.  325,  eff  from  and  after  passage  (approved  March  14, 
1986). 


RESEARCH  REFERENCES 


Am  Jur.  25  Am.  Jur.  2d,  Drugs  and  CJS.  28  C.J.S.,  Drugs  and  Narcotics 
Controlled  Substances  §§  189  et  seq.  Supp  §§  263  et  seq. 

§  41-29-139.    Prohibited  acts;  penalties. 

(a)  Except  as  authorized  by  this  article,  it  is  unlawful  for  any  person 
knowingly  or  intentionally: 
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(1)  To  sell,  barter,  transfer,  manufacture,  distribute,  dispense  or  possess 
with  intent  to  sell,  barter,  transfer,  manufacture,  distribute  or  dispense,  a 
controlled  substance;  or 

(2)  To  create,  sell,  barter,  transfer,  distribute,  dispense  or  possess  with 
intent  to  create,  sell,  barter,  transfer,  distribute  or  dispense,  a  counterfeit 
substance. 

(b)  Except  as  otherwise  provided  in  subsections  (f)  and  (g)  of  this  section 
or  in  Section  41-29-142,  any  person  who  violates  subsection  (a)  of  this  section 
shall  be  sentenced  as  follows: 

(1)  In  the  case  of  controlled  substances  classified  in  Schedule  I  or  II,  as 
set  out  in  Sections  41-29-113  and  41-29-115,  except  thirty  (30)  grams  or  less 
of  marihuana  or  synthetic  cannabinoids,  and  except  a  first  offender  as 
defined  in  Section  4 1-29- 149(e)  who  violates  subsection  (a)  of  this  section 
with  respect  to  less  than  one  (1)  kilogram  but  more  than  thirty  (30)  grams  of 
marihuana  or  synthetic  cannabinoids,  such  person  may,  upon  conviction,  be 
imprisoned  for  not  more  than  thirty  (30)  years  and  shall  be  fined  not  less 
than  Five  Thousand  Dollars  ($5,000.00)  nor  more  than  One  Milhon  Dollars 
($1,000,000.00),  or  both; 

(2)  In  the  case  of  a  first  offender  who  violates  subsection  (a)  of  this 
section  with  an  amount  less  than  one  (1)  kilogram  but  more  than  thirty  (30) 
grams  of  marihuana  or  synthetic  cannabinoids  as  classified  in  Schedule  I,  as 
set  out  in  Section  41-29-113,  such  person  is  guilty  of  a  felony  and,  upon 
conviction,  may  be  imprisoned  for  not  more  than  twenty  (20)  years  or  fined 
not  more  than  Thirty  Thousand  Dollars  ($30,000.00),  or  both; 

(3)  In  the  case  of  thirty  (30)  grams  or  less  of  marihuana  or  synthetic 
cannabinoids,  such  person  may,  upon  conviction,  be  imprisoned  for  not  more 
than  three  (3)  years  or  fined  not  more  than  Three  Thousand  Dollars 
($3,000.00),  or  both; 

(4)  In  the  case  of  controlled  substances  classified  in  Schedules  III  and 
IV,  as  set  out  in  Sections  41-29-117  and  41-29-119,  such  person  may,  upon 
conviction,  be  imprisoned  for  not  more  than  twenty  (20)  years  and  shall  be 
fined  not  less  than  One  Thousand  Dollars  ($1,000.00)  nor  more  than  Two 
Hundred  Fifty  Thousand  Dollars  ($250,000.00),  or  both;  and 

(5)  In  the  case  of  controlled  substances  classified  in  Schedule  V,  as  set 
out  in  Section  41-29-121,  such  person  may,  upon  conviction,  be  imprisoned 
for  not  more  than  ten  (10)  years  and  shall  be  fined  not  less  than  One 
Thousand  Dollars  ($1,000.00)  nor  more  than  Fifty  Thousand  Dollars 
($50,000.00),  or  both. 

(c)  It  is  unlawful  for  any  person  knowingly  or  intentionally  to  possess  any 
controlled  substance  unless  the  substance  was  obtained  directly  from,  or 
pursuant  to,  a  valid  prescription  or  order  of  a  practitioner  while  acting  in  the 
course  of  his  professional  practice,  or  except  as  otherwise  authorized  by  this 
article.  The  penalties  for  any  violation  of  this  subsection  (c)  with  respect  to  a 
controlled  substance  classified  in  Schedules  I,  II,  III,  IV  or  V,  as  set  out  in 
Section  41-29-113,  41-29-115,  41-29-117,  41-29-119  or  41-29-121,  including 
marihuana  or  synthetic  cannabinoids,  shall  be  based  on  dosage  unit  as  defined 
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herein  or  the  weight  of  the  controlled  substance  as  set  forth  herein  as 
appropriate: 

"Dosage  unit  (d.u.)"  means  a  tablet  or  capsule,  or  in  the  case  of  a  liquid 
solution,  one  (1)  milliliter.  In  the  case  of  lysergic  acid  diethylamide  (LSD)  the 
term,  "dosage  unit"  means  a  stamp,  square,  dot,  microdot,  tablet  or  capsule  of 
a  controlled  substance. 

For  any  controlled  substance  that  does  not  fall  within  the  definition  of  the 
term  "dosage  unit,"  the  penalties  shall  be  based  upon  the  weight  of  the 
controlled  substance. 

The  weight  set  forth  refers  to  the  entire  weight  of  any  mixture  or 
substance  containing  a  detectable  amount  of  the  controlled  substance. 

If  a  mixture  or  substance  contains  more  than  one  (1)  controlled  substance, 
the  weight  of  the  mixture  or  substance  is  assigned  to  the  controlled  substance 
that  results  in  the  greater  punishment. 

Any  person  who  violates  this  subsection  with  respect  to: 

(1)  A  controlled  substance  classified  in  Schedule  I  or  II,  except  mari- 
huana or  synthetic  cannabinoids,  in  the  following  amounts  shall  be  charged 
and  sentenced  as  follows: 

(A)  Less  than  one-tenth  (0.1)  gram  or  one  (1)  dosage  unit  or  less  may 
be  charged  as  a  misdemeanor  or  felony.  If  charged  by  indictment  as  a 
felony:  by  imprisonment  not  less  than  one  (1)  nor  more  than  four  (4)  years 
and  a  fine  not  more  than  Ten  Thousand  Dollars  ($10,000.00).  If  charged  as 
a  misdemeanor:  by  imprisonment  for  up  to  one  (1)  year  and  a  fine  not  more 
than  One  Thousand  Dollars  ($1,000.00). 

(B)  One-tenth  (0.1)  gram  but  less  than  two  (2)  grams  or  two  (2)  dosage 
units  but  less  than  ten  (10)  dosage  units,  by  imprisonment  for  not  less 
than  two  (2)  years  nor  more  than  eight  (8)  years  and  a  fine  of  not  more 
than  Fifty  Thousand  Dollars  ($50,000.00). 

(C)  Two  (2)  grams  but  less  than  ten  (10)  grams  or  ten  (10)  dosage 
units  but  less  than  twenty  (20)  dosage  units,  by  imprisonment  for  not  less 
than  four  (4)  years  nor  more  than  sixteen  (16)  years  and  a  fine  of  not  more 
than  Two  Hundred  Fifty  Thousand  Dollars  ($250,000.00). 

(D)  Ten  (10)  grams  but  less  than  thirty  (30)  grams  or  twenty  (20) 
dosage  units  but  not  more  than  forty  (40)  dosage  units,  by  imprisonment 
for  not  less  than  six  (6)  years  nor  more  than  twenty-four  (24)  years  and  a 
fine  of  not  more  than  Five  Hundred  Thousand  Dollars  ($500,000.00). 

(E)  Thirty  (30)  grams  or  more  or  forty  (40)  dosage  units  or  more,  by 
imprisonment  for  not  less  than  ten  (10)  years  nor  more  than  thirty  (30) 
years  and  a  fine  of  not  more  than  One  Milhon  Dollars  ($1,000,000.00). 

(2)  Marihuana  or  synthetic  cannabinoids  in  the  following  amounts  shall 
be  charged  and  sentenced  as  follows: 

(A)  Thirty  (30)  grams  or  less  by  a  fine  of  not  less  than  One  Hundred 
Dollars  ($100.00)  nor  more  than  Two  Hundred  Fifty  Dollars  ($250.00).  The 
provisions  of  this  paragraph  shall  be  enforceable  by  summons,  provided 
the  offender  provides  proof  of  identity  satisfactory  to  the  arresting  officer 
and  gives  written  promise  to  appear  in  court  satisfactory  to  the  arresting 
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officer,  as  directed  by  the  summons.  A  second  conviction  under  this  section 
within  two  (2)  years  shall  be  punished  by  a  fine  of  Two  Hundred  Fifty 
Dollars  ($250.00)  and  not  less  than  five  (5)  days  nor  more  than  sixty  (60) 
days  in  the  county  jail  and  mandatory  participation  in  a  drug  education 
program,  approved  by  the  Division  of  Alcohol  and  Drug  Abuse  of  the  State 
Department  of  Mental  Health,  unless  the  court  enters  a  written  finding 
that  such  drug  education  program  is  inappropriate.  A  third  or  subsequent 
conviction  under  this  section  within  two  (2)  years  is  a  misdemeanor 
punishable  by  a  fine  of  not  less  than  Two  Hundred  Fifty  Dollars  ($250.00) 
nor  more  than  Five  Hundred  Dollars  ($500.00)  and  confinement  for  not 
less  than  five  (5)  days  nor  more  than  six  (6)  months  in  the  county  jail. 
Upon  a  first  or  second  conviction  under  this  section,  the  courts  shall 
forward  a  report  of  such  conviction  to  the  Mississippi  Bureau  of  Narcotics 
which  shall  make  and  maintain  a  private,  nonpublic  record  for  a  period  not 
to  exceed  two  (2)  years  from  the  date  of  conviction.  The  private,  nonpublic 
record  shall  be  solely  for  the  use  of  the  courts  in  determining  the  penalties 
which  attach  upon  conviction  under  this  section  and  shall  not  constitute  a 
criminal  record  for  the  purpose  of  private  or  administrative  inquiry  and 
the  record  of  each  conviction  shall  be  expunged  at  the  end  of  the  period  of 
two  (2)  years  following  the  date  of  such  conviction; 

(B)  Additionally,  a  person  who  is  the  operator  of  a  motor  vehicle,  who 
possesses  on  his  person  or  knowingly  keeps  or  allows  to  be  kept  in  a  motor 
vehicle  within  the  area  of  the  vehicle  normally  occupied  by  the  driver  or 
passengers,  more  than  one  (1)  gram,  but  not  more  than  thirty  (30)  grams, 
of  marihuana  or  synthetic  cannabinoids  is  guilty  of  a  misdemeanor  and 
upon  conviction  may  be  fined  not  more  than  One  Thousand  Dollars 
($1,000.00)  and  confined  for  not  more  than  ninety  (90)  days  in  the  county 
jail.  For  the  purposes  of  this  subsection,  such  area  of  the  vehicle  shall  not 
include  the  trunk  of  the  motor  vehicle  or  the  areas  not  normally  occupied 
by  the  driver  or  passengers  if  the  vehicle  is  not  equipped  with  a  trunk.  A 
utility  or  glove  compartment  shall  be  deemed  to  be  within  the  area 
occupied  by  the  driver  and  passengers; 

(C)  More  than  thirty  (30)  grams  but  less  than  two  hundred  fifty  (250) 
grams  may  be  fined  not  more  than  One  Thousand  Dollars  ($1,000.00),  or 
confined  in  the  county  jail  for  not  more  than  one  (1)  year,  or  both;  or  fined 
not  more  than  Three  Thousand  Dollars  ($3,000.00),  or  imprisoned  in  the 
State  Penitentiary  for  not  more  than  three  (3)  years,  or  both; 

(D)  Two  hundred  fifty  (250)  grams  but  less  than  five  hundred  (500) 
grams,  by  imprisonment  for  not  less  than  two  (2)  years  nor  more  than 
eight  (8)  years  and  by  a  fine  of  not  more  than  Fifty  Thousand  Dollars 
($50,000.00); 

(E)  Five  hundred  (500)  grams  but  less  than  one  (1)  kilogram,  by 
imprisonment  for  not  less  than  four  (4)  years  nor  more  than  sixteen  (16) 
years  and  a  fine  of  less  than  Two  Hundred  Fifty  Thousand  Dollars 
($250,000.00); 
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(F)  One  (1)  kilogram  but  less  than  five  (5)  kilograms,  by  imprison- 
ment for  not  less  than  six  (6)  years  nor  more  than  twenty-four  (24)  years 
and  a  fine  of  not  more  than  Five  Hundred  Thousand  Dollars  ($500,000.00); 

(G)  Five  (5)  kilograms  or  more,  by  imprisonment  for  not  less  than  ten 
(10)  years  nor  more  than  thirty  (30)  years  and  a  fine  of  not  more  than  One 
Million  Dollars  ($1,000,000.00). 

(3)  A  controlled  substance  classified  in  Schedule  III,  IV  or  V  as  set  out 
in  Sections  41-29-117  through  41-29-121,  upon  conviction,  may  be  punished 
as  follows: 

(A)  Less  than  fifty  (50)  grams  or  less  than  one  hundred  (100)  dosage 
units  is  a  misdemeanor  and  punishable  by  not  more  than  one  (1)  year  and 
a  fine  of  not  more  than  One  Thousand  Dollars  ($1,000.00). 

(B)  Fifty  (50)  grams  but  less  than  one  hundred  fifty  (150)  grams  or 
one  hundred  (100)  dosage  units  but  less  than  five  hundred  (500)  dosage 
units,  by  imprisonment  for  not  less  than  one  (1)  year  nor  more  than  four 
(4)  years  and  a  fine  of  not  more  than  Ten  Thousand  Dollars  ($10,000.00). 

(C)  One  hundred  fifty  (150)  grams  but  less  than  three  hundred  (300) 
grams  or  five  hundred  (500)  dosage  units  but  less  than  one  thousand 
(1,000)  dosage  units,  by  imprisonment  for  not  less  than  two  (2)  years  nor 
more  than  eight  (8)  years  and  a  fine  of  not  more  than  Fifty  Thousand 
Dollars  ($50,000.00). 

(D)  Three  hundred  (300)  grams  but  less  than  five  hundred  (500) 
grams  or  one  thousand  (1,000)  dosage  units  but  less  than  two  thousand 
five  hundred  (2,500)  dosage  units,  by  imprisonment  for  not  less  than  four 
(4)  years  nor  more  than  sixteen  (16)  years  and  a  fine  of  not  more  than  Two 
Hundred  Fifty  Thousand  Dollars  ($250,000.00). 

(E)  Five  hundred  (500)  grams  or  more  or  two  thousand  five  hundred 
(2,500)  dosage  units  or  more,  by  imprisonment  for  not  less  than  six  (6) 
years  nor  more  than  twenty-four  (24)  years  and  a  fine  of  not  more  than 
Five  Hundred  Thousand  Dollars  ($500,000.00). 

(d)(1)  It  is  unlawful  for  a  person  who  is  not  authorized  by  the  State  Board 
of  Medical  Licensure,  State  Board  of  Pharmacy,  or  other  lawful  authority  to 
use,  or  to  possess  with  intent  to  use,  paraphernalia  to  plant,  propagate, 
cultivate,  grow,  harvest,  manufacture,  compound,  convert,  produce,  process, 
prepare,  test,  analyze,  pack,  repack,  store,  contain,  conceal,  inject,  ingest, 
inhale  or  otherwise  introduce  into  the  human  body  a  controlled  substance  in 
violation  of  the  Uniform  Controlled  Substances  Law.  Any  person  who 
violates  this  subsection  is  guilty  of  a  misdemeanor  and,  upon  conviction,  may 
be  confined  in  the  county  jail  for  not  more  than  six  (6)  months,  or  fined  not 
more  than  Five  Hundred  Dollars  ($500.00),  or  both;  however,  no  person  shall 
be  charged  with  a  violation  of  this  subsection  when  such  person  is  also 
charged  with  the  possession  of  one  (1)  ounce  or  less  of  marihuana  or 
synthetic  cannabinoids  under  subsection  (c)(2)(A)  of  this  section. 

(2)  It  is  unlawful  for  any  person  to  deliver,  sell,  possess  with  intent  to 
deliver  or  sell,  or  manufacture  with  intent  to  deliver  or  sell,  paraphernalia, 
knowing,  or  under  circumstances  where  one  reasonably  should  know,  that  it 
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will  be  used  to  plant,  propagate,  cultivate,  grow,  harvest,  manufacture, 
compound,  convert,  produce,  process,  prepare,  test,  analyze,  pack,  repack, 
store,  contain,  conceal,  inject,  ingest,  inhale,  or  otherwise  introduce  into  the 
human  body  a  controlled  substance  in  violation  of  the  Uniform  Controlled 
Substances  Law.  Any  person  who  violates  this  subsection  is  guilty  of  a 
misdemeanor  and,  upon  conviction,  may  be  confined  in  the  county  jail  for  not 
more  than  six  (6)  months,  or  fined  not  more  than  Five  Hundred  Dollars 
($500.00),  or  both. 

(3)  Any  person  eighteen  (18)  years  of  age  or  over  who  violates  subsec- 
tion (d)  (2)  of  this  section  by  delivering  or  selling  paraphernalia  to  a  person 
under  eighteen  (18)  years  of  age  who  is  at  least  three  (3)  years  his  junior  is 
guilty  of  a  misdemeanor  and,  upon  conviction,  may  be  confined  in  the  county 
jail  for  not  more  than  one  (1)  year,  or  fined  not  more  than  One  Thousand 
Dollars  ($1,000.00),  or  both. 

(4)  It  is  unlawful  for  any  person  to  place  in  any  newspaper,  magazine, 
handbill,  or  other  publication  any  advertisement,  knowing,  or  under  circum- 
stances where  one  reasonably  should  know,  that  the  purpose  of  the  adver- 
tisement, in  whole  or  in  part,  is  to  promote  the  sale  of  objects  designed  or 
intended  for  use  as  paraphernalia.  Any  person  who  violates  this  subsection 
is  guilty  of  a  misdemeanor  and,  upon  conviction,  may  be  confined  in  the 
county  jail  for  not  more  than  six  (6)  months,  or  fined  not  more  than  Five 
Hundred  Dollars  ($500.00),  or  both. 

(e)  It  shall  be  unlawful  for  any  physician  practicing  medicine  in  this  state 
to  prescribe,  dispense  or  administer  any  amphetamine  or  amphetamine-like 
anorectics  and/or  central  nervous  system  stimulants  classified  in  Schedule  II, 
pursuant  to  Section  41-29-115,  for  the  exclusive  treatment  of  obesity,  weight 
control  or  weight  loss.  Any  person  who  violates  this  subsection,  upon  convic- 
tion, is  guilty  of  a  misdemeanor  and  may  be  confined  for  a  period  not  to  exceed 
six  (6)  months,  or  fined  not  more  than  One  Thousand  Dollars  ($1,000.00),  or 
both. 

(f)  Except  as  otherwise  authorized  in  this  article,  any  person  twenty-one 
(21)  years  of  age  or  older  who  knowingly  sells,  barters,  transfers,  manufac- 
tures, distributes  or  dispenses  during  any  twelve  (12)  consecutive  month 
period:  (i)  ten  (10)  pounds  or  more  of  marihuana  or  synthetic  cannabinoids;  (ii) 
two  (2)  ounces  or  more  of  heroin;  (iii)  two  (2)  or  more  ounces  of  cocaine  or  of  any 
mixture  containing  cocaine  as  described  in  Section  41-29-105(s),  Mississippi 
Code  of  1972;  (iv)  two  (2)  or  more  ounces  of  methamphetamine;  or  (v)  one 
hundred  (100)  or  more  dosage  units  of  morphine,  Demerol,  Dilaudid, 
oxycodone  hydrochloride  or  a  derivative  thereof,  or  3,4- 
methylenedioxymethamphetamine  (MDMA)  shall  be  guilty  of  a  felony  and, 
upon  conviction  thereof,  shall  be  sentenced  to  life  imprisonment  and  such 
sentence  shall  not  be  reduced  or  suspended  nor  shall  such  person  be  eligible  for 
probation  or  parole,  the  provisions  of  Sections  41-29-149,  47-5-139,  47-7-3  and 
47-7-33,  Mississippi  Code  of  1972,  to  the  contrary  notwithstanding.  The 
provisions  of  this  subsection  shall  not  apply  to  any  person  who  furnishes 
information  and  assistance  to  the  bureau  or  its  designee  which,  in  the  opinion 
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of  the  trial  judge  objectively  should  or  would  have  aided  in  the  arrest  or 
prosecution  of  others  who  violate  this  subsection.  The  accused  shall  have 
adequate  opportunity  to  develop  and  make  a  record  of  all  information  and 
assistance  so  furnished. 

(g)(1)  Any  person  trafficking  in  controlled  substances  shall  be  guilty  of  a 
felony  and,  upon  conviction,  shall  be  imprisoned  for  a  term  of  thirty  (30) 
years  and  such  sentence  shall  not  be  reduced  or  suspended  nor  shall  such 
person  be  eligible  for  probation  or  parole,  the  provisions  of  Sections  41-29- 
149,  47-5-139,  47-7-3  and  47-7-33,  Mississippi  Code  of  1972,  to  the  contrary 
notwithstanding  and  shall  be  fined  not  less  than  Five  Thousand  Dollars 
($5,000.00)  nor  more  than  One  Million  Dollars  ($1,000,000.00). 

(2)  "Trafficking  in  controlled  substances"  as  used  herein  means  to 
engage  in  three  (3)  or  more  component  offenses  within  any  twelve  (12) 
consecutive  month  period  where  at  least  two  (2)  of  the  component  offenses 
occurred  in  different  counties.  A  component  offense  is  any  act  which  would 
constitute  a  violation  of  subsection  (a)  of  this  section.  Prior  convictions  shall 
not  be  used  as  component  offenses  to  establish  the  charge  of  trafficking  in 
controlled  substances. 

(3)  The  charge  of  trafficking  in  controlled  substances  shall  be  set  forth 
in  one  (1)  count  of  an  indictment  with  each  of  the  component  offenses  alleged 
therein  and  it  may  be  charged  and  tried  in  any  county  where  a  component 
offense  occurred.  An  indictment  for  trafficking  in  controlled  substances  may 
also  be  returned  by  the  State  Grand  Jury  of  Mississippi  provided  at  least  two 
(2)  of  the  component  offenses  occurred  in  different  circuit  court  districts. 

SOURCES:  Codes,  1942,  §  6831-70;  Laws,  1971,  ch.  521,  §  20;  Laws,  1972,  ch.  520, 
§  7;  Laws,  1977,  ch.  482,  §  1;  Laws,  1981,  ch.  502,  §  5;  Laws,  1982,  chs.  323, 
§  2,  501,  §  1;  Laws,  1986,  ch.  417;  Laws,  1989,  ch.  569,  §  2;  Laws,  1995,  ch. 
368,  §  1;  Laws,  1998,  ch.  506,  §  1;  Laws,  1999,  ch.  341,  §  1;  Laws,  2004,  ch. 
437,  §  1;  Laws,  2005,  ch.  463,  §  2;  Laws,  2011,  ch.  363,  §  2,  eff  from  and  after 
passage  (approved  Mar.  11,  2011.) 

Amendment  Notes  —  The  2011  amendment  inserted  "or  synthetic  cannabinoids" 
following  "marihuana"  throughout;  and  made  minor  stylistic  changes. 

Cross  References  —  Provision  making  it  a  criminal  offense  to  receive  or  expend 
funds  derived  from  commission  of  a  felony  under  this  section  or  to  finance  or  invest 
funds  in  furtherance  of  commission  of  such  felony,  see  §  41-29-140. 

Enhanced  penalties  for  sale  of  controlled  substances  within  certain  distances  of 
schools,  see  §  41-29-142. 

Heavier  penalty  to  adult  violating  controlled  substance  prohibitions  with  respect  to 
providing  substance  to  a  minor,  see  §  41-29-145. 

Persons  convicted  and  sentenced  under  provisions  of  certain  subsections  of  this 
section  not  being  considered  for  probation,  parole  and  the  like  for  the  first  three  years 
of  sentence,  see  §  41-29-149. 

Drug  education  and  treatment  provided  persons  convicted  under  this  section, 
jurisdiction  of  such  persons,  and  probation  of  first  offenders  under  this  section,  see 
§  41-29-150. 

Exclusion  from  forfeiture  conveyances  involved  in  minor  marihuana  violations,  see 
§  41-29-153(a)(4)(D). 
Authority  of  local  peace  officers  to  enforce  this  section,  see  §  41-29-159. 
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Juvenile  names  and  addresses  of  those  who  violate  this  section  as  public  records,  see 
§  43-21-261. 

Imposition  and  collection  of  separate  laboratory  analysis  fee  in  addition  to  any  other 
assessments  and  costs  imposed  by  statute  on  every  individual  convicted  of  a  felony,  see 
§  45-1-29. 

Ineligibility  to  have  earned  time  applied  to  first  three  years  of  sentence  of  offenders 
convicted  under  this  section  requiring  mandatory  term  of  confinement,  see  §  47-5-139. 

Ineligibility  for  earned  probation  program  of  persons  convicted  of  offense  requiring 
mandatory  prison  term  under  this  section  for  which  probation  is  not  allowed,  see 
§  47-7-47. 

Suspension  of  driving  privileges  of  person  convicted  of  violations  of  Uniform  Con- 
trolled Substance  Law,  see  §  63-1-71. 

Punishment  for  conspiracy  to  commit  certain  crimes  enumerated  in  this  section,  see 
§  97-1-1. 

Applicability  of  the  Racketeer  Influenced  and  Corrupt  Organization  Act  to  this 
section,  see  §§  97-43-1  et  seq. 

Ineligibility  of  persons  charged  under  provisions  of  this  section  for  dismissal  of  action 
upon  successful  completion  of  certain  court-imposed  conditions,  see  §  99-15-26. 

Ineligibility  of  person  charged  under  this  section  to  participate  in  pretrial  interven- 
tion program,  see  §  99-15-107. 

Imposition  of  standard  state  assessment  in  addition  to  all  court  imposed  fines  or 
other  penalties  for  any  misdemeanor  or  felony  violation,  see  §  99-19-73. 

Imposition  of  state  assessment  in  addition  to  all  other  state  assessments  due  under 
§  99-19-73  and  all  court  imposed  fines  or  other  penalties  for  any  violation  of  this 
section,  see  §  99-19-73. 
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same. 

24.  Insufficient  evidence — possession. 

25.  — Sale  or  distribution  or  intent  as  to 

same. 

26.  — Manufacture. 

27.  Best  evidence. 

I.  IN  GENERAL. 

1.  In  generaL 

Possession  of  cocaine,  being  a  lesser- 
included  crime  of  the  sale  of  cocaine, 
merged  into  the  sale  charge;  thus,  defen- 
dant's conviction  for  possession  of  cocaine 
was  reversed.  Edwards  v.  State,  878  So.  2d 
1106  (Miss.  Ct.  App.  2004). 

Defendant,  convicted  for  selling  0.1 
gram  of  cocaine  to  an  informant,  was 
improperly  sentenced  to  15  years  impris- 
onment, 8  years  to  be  suspended  subject  to 
post-release  supervision;  the  length  of 
time  on  post-release  supervision  was  dis- 
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cretionary  and  no  length  was  stated.  This 
sentence  was  consecutive  to  the  sentence 
of  15  years,  4  to  serve  and  11  suspended 
already  being  served;  Miss.  Code  Ann. 
§  41-29-139(b)(l),  provided  for  a  maxi- 
mum of  30  years  imprisonment.  Johnson 
V.  State,  —  So.  2d  — ,  2004  Miss.  App. 
LEXIS  594  (Miss.  Ct.  App.  June  22,  2004), 
opinion  withdrawn  by,  substituted  opinion 
at  924  So.  2d  527,  2004  Miss.  App.  LEXIS 
667  (Miss.  Ct.  App.  2004). 

In  a  prosecution  under  Miss.  Code  Ann. 
§  97-3-47,  where  defendant  admitted  giv- 
ing the  victim  two  oxycodone  pills  (for 
which  he  had  a  prescription)  and  finding 
her  unconscious  the  next  morning;  the 
victim's  brother  testified  that  he  saw  de- 
fendant attempt  to  inject  the  victim  with 
the  drug,  that  she  later  appeared  intoxi- 
cated, became  ill,  and  vomited;  a  patholo- 
gist testified  that  the  oxycodone  level  in 
the  victim's  blood  was  about  5  times 
higher  than  the  toxic  level  of  oxycodone; 
and  delivery  of  oxycodone,  a  Schedule  II 
controlled  substance,  was  itself  a  crime, 
the  evidence  sufficiently  proved  that  the 
defendant  was  guilty  of  manslaughter  by 
culpable  negligence.  Nichols  v.  State,  868 
So.  2d  355  (Miss.  Ct.  App.  2003),  cert, 
denied,  868  So.  2d  345  (Miss.  2004). 

Thirty-year  sentence  for  sale  of  crack 
cocaine  was  within  the  discretion  of  the 
trial  court  and  was  not  unduly  harsh  or 
excessive.  Allen  v.  State,  826  So.  2d  756 
(Miss.  Ct.  App.  2002). 

Being  under  the  influence  of  marijuana 
is  not  a  designated  criminal  offense  under 
our  statutes  except  in  conjunction  with 
the  operation  of  a  vehicle.  Murray  v.  State, 
310  So.  2d  919  (Miss.  1975). 

2.  Construction. 

From  a  plain  reading  of  the  statute,  it  is 
clear  that,  in  Miss.  Code  Ann.  §  41-29- 
313,  the  legislature  criminalized  the  pos- 
session, purchase,  transfer  or  distribution 
of  250  dosage  units  or  15  grams  of  weight 
of  pseudoephedrine,  and  the  State  has 
prosecutorial  discretion  to  choose  between 
dosage  unit  or  weight  when  the  drug  ap- 
pears in  dosage  unit  form.  Miss.  Code 
Ann.  §  41-29-139  does  not  alter  the  plain 
meaning,  but  provides  guidance  as  to  how 
to  proceed  when  the  drug  is  not  in  dosage 
unit  form.  Finn  v.  State,  978  So.  2d  1270 
(Miss.  2008). 


Section  41-29-139(a)(l)  is  merely  the 
provision  that  defines  the  prohibitive  acts 
and  §  41-29-139(b)(l)  is  the  sentencing 
provision  for  subsection  (a);  the  penalty 
section  for  a  violation  of  section  (a)(1)  is  in 
section  (b)(1).  The  discrepancy  in  the  code 
section  is  due  to  the  fact  that  the  con- 
spiracy statute  section  dealing  with  en- 
hanced sentencing  for  controlled  sub- 
stances— §  97-1-1 — directly  refers  to  the 
sentencing  provision  under  §  41-29-139. 
Thus,  a  sentence  of  20  years  imprison- 
ment with  5  years  suspended  and  a  fine  of 
$10,658.50  did  not  exceed  that  provided 
for  in  §  97-1-1  where  the  defendant  was 
convicted  of  conspiracy  to  possess  cocaine 
with  intent  to  sell,  barter,  transfer  or 
distribute,  since  §  97-1-1  provides  for  a 
fine  not  to  exceed  $500,000  and/or  impris- 
onment for  not  more  than  20  years  where 
the  crime  conspired  to  be  committed  is  a 
violation  of  §  41-29-139(b)(l).  Lane  v. 
State,  562  So.  2d  1235  (Miss.  1990). 

Since  a  statute  requires  possession  of  no 
minimum  amount  of  pentazocine,  a  sched- 
uled II  controlled  substance,  in  order  to 
constitute  a  crime,  possession  of  any  iden- 
tifiable amount  of  the  substance,  however 
slight,  constitutes  a  crime.  Hampton  v. 
State,  498  So.  2d  384  (Miss.  1986). 

In  a  prosecution  for  possession  of  mari- 
juana with  intent  to  deliver,  the  word 
"deliver"  in  the  indictment  was  equivalent 
to  the  statutory  term  "transfer"  as  used  in 
§  41-29-139.  Evans  v.  State,  460  So.  2d 
824  (Miss.  1984). 

Where  \  (2)  of  subsection  (a)  of  Code 
1942,  §  6831-70  provides  that  possession 
of  LSD,  being  a  controlled  substance  clas- 
sified in  schedule  I  of  the  Controlled  Sub- 
stances Law,  is  a  felony,  but  subsection  (c) 
of  Code  1942,  §  6831-70  provides  that 
possession  of  a  controlled  substance  is  a 
misdemeanor,  the  provisions  of  the  section 
are  in  direct  conflict,  and  a  defendant 
convicted  of  possession  of  LSD  must  be 
sentenced  as  for  a  misdemeanor.  Johnson 
V.  State,  260  So.  2d  436  (Miss.  1972). 

Under  the  rule  of  construction  that 
words  or  phrases  may  be  supplied  by  the 
courts  and  inserted  in  a  statute,  where 
that  is  necessary  to  obviate  repugnancy 
and  inconsistency  in  the  statute,  complete 
the  sense  thereof,  and  give  effect  to  the 
intention  of  the  legislature  manifested 
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therein,  it  is  clear  that  the  intent  of -the 
legislature  was  to  permit  one  guilty  of 
possession  of  controlled  substances  to  be 
punished  either  under  subsection  (a)  or 
under  the  lesser  punishment  of  subsection 
(c)  of  Code  1942,  §  6831-70.  Johnson  v. 
State,  260  So.  2d  436  (Miss.  1972). 

3.  Constitutional  questions. 

Defendant  was  not  denied  a  right  to  a 
fair  trial  on  a  charge  of  selling  of  cocaine, 
in  violation  of  Miss.  Code  Ann.  §  41-29- 
139(a),  by  two  prosecutors'  improper  "link- 
in-the-chain"  and  "send-a-message"  com- 
ments during  closing  arguments  where 
the  strength  of  the  State's  evidence 
against  defendant  was  such  that  if  the 
comments  were  removed,  beyond  a  rea- 
sonable doubt,  the  jury  would  have 
reached  the  same  verdict  based  on  the 
evidence.  Harris  v.  State,  37  So.  3d  1237 
(Miss.  Ct.  App.  2010). 

Defendant's  conviction  for  possession  of 
cocaine,  more  then  10  grams,  but  less 
than  30  grams,  in  violation  of  Miss.  Code 
Ann.  §  41-29-139(c)(l)(D),  was  appropri- 
ate because  his  right  to  a  speedy  trial  was 
not  violated,  in  part  because  there  was  no 
actual  prejudice  to  defendant  as  a  result  of 
the  delay  between  arrest  and  trial.  Fur- 
ther, defendant  was  aware  of  the  possibil- 
ity that  charges  would  be  brought  against 
him  as  a  result  of  his  arrest  and  he  did  not 
seek  any  resolution  of  the  charges  until 
after  he  was  served  with  the  indictment  in 
June  2006.  Wilhams  v.  State,  5  So.  3d  496 
(Miss.  Ct.  App.  2008),  writ  of  certiorari 
denied  by  11  So.  3d  1250,  2009  Miss. 
LEXIS  135  (Miss.  2009). 

Post-conviction  relief  was  denied  in  a 
case  where  appellant  inmate  entered  a 
guilty  plea  to  three  counts  of  selling  co- 
caine because  the  imposition  of  three  con- 
secutive five-year  sentences  did  not 
amount  to  cruel  and  unusual  punishment. 
The  sentence  was  within  the  guidelines  in 
Miss.  Code  Ann.  §  41-29-139,  and  there 
was  no  evidence  of  excessiveness  under 
the  facts  of  the  case.  Ramsey  v.  State,  973 
So.  2d  294  (Miss.  Ct.  App.  2008). 

Defendant  was  convicted  under  the  sub- 
section that  criminalizes  the  sale  of  a 
controlled  substance,  Miss.  Code  Ann. 
§  41-29-139(b),  while  Miss.  Code  Ann. 
§  41-29-139(c)  proscribed  possession  of  a 
controlled  substance,  and  these  were  two 


different  provisions  dealing  with  two  dif- 
ferent situations,  and  they  were  not  am- 
biguous, as  they  each  clearly  stated  their 
purpose;  the  statute  was  not  unconstitu- 
tionally vague  as  a  person  of  ordinary 
intelligence  would  understand  by  reading 
the  statute  that  he  could  face  significant 
prison  time  for  selling  cocaine,  and  the 
sale  of  controlled  substances  did  not  in- 
fringe on  any  of  defendant's  constitution- 
ally protected  rights.  Westbrook  v.  State, 
953  So.  2d  286  (Miss.  Ct.  App.  2007),  writ 
of  certiorari  dismissed  by  962  So.  2d  38, 
2007  Miss.  LEXIS  436  (Miss.  2007). 

A  sentence  of  twenty  years  for  selling 
cocaine  was  not  cruel  and  unusual.  The 
sentence  was  well  within  the  statutory 
maximum  of  Miss.  Code  Ann.  §  41-29- 
139(b)(1),  and  a  threshold  comparison  of 
the  crime  to  the  sentence  yielded  no  infer- 
ence of  gross  disproportionality.  Triplett  v. 
State,  840  So.  2d  727  (Miss.  Ct.  App. 
2002). 

Inmate's  double  jeopardy  rights  were 
not  violated  as  he  was  not  subject  to 
multiple  prosecutions  or  multiple  punish- 
ments; since  the  inmate  pled  guilty  to  and 
was  sentenced  for  an  offense  with  maxi- 
mum sentence  of  30  years  and  a  fine,  his 
30-year  sentence  was  within  statutory 
limits.  King  V.  State,  821  So.  2d  864  (Miss. 
Ct.  App.  2002). 

The  "self-help"  provision  contained  in 
subsection  (f)  of  this  section  is  unconstitu- 
tionally vague  based  on  the  due  process 
clause  of  the  Fourteenth  Amendment  to 
the  United  States  Constitution.  However, 
the  clear  intent  of  the  legislature  is  that 
the  statute  is  severable  and,  therefore,  the 
remainder  of  the  subsection  is  effective. 
Lewis  V.  State,  765  So.  2d  493  (Miss. 
2000). 

Issue  of  whether  trial  court  erred  in 
declaring  unconstitutionally  void  for 
vagueness  statute  imposing  sentence  of 
life  imprisonment  without  parole  for  mak- 
ing multiple  sales  of  narcotics  was  not 
properly  before  the  Supreme  Court,  where 
matter  did  not  appear  in  record.  Medina  v. 
State,  688  So.  2d  727  (Miss.  1996),  reh'g 
denied,  691  So.  2d  1027  (Miss.  1997). 

Actual  conflict  of  interest,  violating  de- 
fendant's right  to  effective  assistance  of 
counsel,  resulted  from  public  defender's 
representation  of  both  codefendant  during 
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plea  negotiations  and  defendant  at  trial  in 
prosecution  originating  from  simultane- 
ous double  sale  of  drugs.  Smith  v.  State, 
666  So.  2d  810  (Miss.  1995). 

In  a  prosecution  for  possession  of  co- 
caine with  intent  to  distribute,  the  defen- 
dant was  denied  his  constitutional  right  to 
effective  assistance  of  counsel  where  the 
defense  strategy  was  to  admit  guilt  to  the 
charge  of  simple  possession  of  cocaine,  but 
to  deny  any  intent  to  sell  or  distribute,  the 
defense  counsel  failed  to  object  to  evidence 
of  the  defendant's  past  drug  sales,  which 
was  the  most  damaging  piece  of  evidence 
presented,  he  failed  to  preserve  any  objec- 
tion relating  to  the  sufficiency  of  the  evi- 
dence for  trial  court  or  appellate  review, 
and  the  evidence  was  insufficient  as  a 
matter  of  law  to  support  the  charge.  Hol- 
land v.  State,  656  So.  2d  1192  (Miss.  1995). 

In  a  prosecution  for  sale  of  a  controlled 
substance,  the  defendant  was  not  de- 
prived of  his  constitutional  right  to  con- 
front witnesses  on  the  ground  that  the 
State  failed  to  provide  information  as  to 
the  whereabouts  of  an  informant  where 
the  defendant  did  not  allege  any  bad  faith 
by  the  State,  and  the  State  provided  evi- 
dence as  to  its  good  faith  attempt  to  locate 
the  informant.  Campbell  v.  Campbell,  618 
So.  2d  116  (Miss.  1993). 

In  a  prosecution  for  possession  of  co- 
caine with  intent  to  distribute,  the  defen- 
dant's trial  counsel  was  not  constitution- 
ally ineffective  for  failing  to  object  to 
allegedly  inadmissible  testimony  portray- 
ing the  defendant  as  a  drug  dealer  where 
the  attorney's  failure  to  object  to  the  tes- 
timony in  question  might  reasonably  have 
been  trial  strategy  related  to  a  "personal 
vendetta"  defense  since  the  attorney  ar- 
gued from  the  time  of  opening  statements 
that  a  deputy  sheriff  had  a  vendetta 
against  the  defendant  and  there  was  sup- 
port for  the  "vendetta"  defense  throughout 
the  trial  record,  the  attorney  could  have 
concluded  that  any  objections  to  the  testi- 
mony in  question  would  have  magnified 
the  comments  to  the  detriment  of  the 
defendant,  and  the  defendant  failed  to 
demonstrate  any  prejudice  as  there  was 
eyewitness  testimony  which  was  "suffi- 
cient to  have  absolutely  sealed  his  fate 
with  the  jury."  Edwards  v.  State,  615  So. 
2d  590  (Miss.  1993). 


In  a  prosecution  for  possession  of  co- 
caine with  intent  to  distribute,  the  defen- 
dant's trial  counsel  was  not  constitution- 
ally ineffective  for  failing  to  object  to  an 
admission  made  by  the  defendant  at  the 
scene  of  his  arrest  concerning  his  involve- 
ment in  trafficking  drugs  where  the  ad- 
mission was  unsolicited,  voluntary,  and 
spontaneous,  and  the  defendant's  attor- 
ney could  have  reasonably  expected  any 
objection  to  be  futile.  Edwards  v.  State, 
615  So.  2d  590  (Miss.  1993). 

The  use  of  an  undercover  narcotics 
agent  to  enter  the  premises  and  purchase 
cocaine  without  a  search  warrant  did  not 
violate  the  defendant's  Fourth  Amend- 
ment rights.  Bradley  v.  State,  562  So.  2d 
1276  (Miss.  1990). 

Inability  of  state  to  produce  seized 
marijuana  for  testing  by  defendant,  be- 
cause the  substances  had  been  stolen  from 
storage,  did  not  infringe  defendant's  right 
to  cross-examine  state's  witnesses,  where 
defense  counsel  did  cross-examine  the 
state's  drug  analyst  on  her  procedure  for 
testing  marijuana.  Coyne  v.  State,  484  So. 
2d  1018  (Miss.  1986). 

Where  the  sale  of  marijuana  for  which 
appellant  was  convicted  occurred  when 
the  maximum  penalty  for  such  sale  was 
four  years  imprisonment  or  a  fine  of  two 
thousand  dollars,  or  both,  the  trial  court 
erred  in  sentencing  appellant  to  a  term  of 
ten  years  and  fining  him  five  thousand 
dollars  under  the  provisions  of  Code  1972, 
§  41-29-139,  which  did  not  become  effec- 
tive until  after  the  sale  in  question  had 
occurred;  punishment  for  a  crime  may  not 
be  increased  after  the  crime  has  been 
committed  under  the  provisions  of  Miss 
Const  §  16  and  U.S.  Const  Art  1  §  10  CI 
1.  King  V.  State,  304  So.  2d  650  (Miss. 
1974). 

The  fact  that  the  legislature  changed 
the  penalty  in  May,  1972,  so  as  to  again 
make  it  a  felony  for  one  to  have  in  his 
possession  more  than  one  ounce  of  mari- 
juana, did  not  take  effect  until  after  its 
enactment  and  did  not  result  in  making 
the  crime,  for  which  the  defendant  was 
previously  tried,  a  felony.  Boring  v.  Missis- 
sippi State  Bd.  of  Dental  Exmrs.,  300  So. 
2d  135  (Miss.  1974). 

Since  an  8  year  sentence  for  sale  of 
marijuana  did  not  exceed  the  statutory 
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limits,  the  sentence  could  not  be  either 
cruel  or  unusual  punishment.  McCormick 
V.  State,  279  So.  2d  596  (Miss.  1973), 
overruled  on  other  grounds,  Hopson  v. 
State,  625  So.  2d  395  (Miss.  1993). 

4.  Guilty  plea. 

Summary  dismissal  of  a  post-conviction 
motion  under  Miss.  Code  Ann.  §  99-39- 
11(2)  was  proper  as  the  inmate's  due  pro- 
cess rights  were  not  violated  and  his 
guilty  plea  was  knowing,  intelligent,  and 
voluntary  where:  (1)  the  indictment  was 
not  amended,  and  charged  the  inmate 
with  possessing  more  than  two  grams  but 
less  than  ten  grams  of  cocaine  with  the 
intent  to  sell  under  Miss.  Code  Ann.  §  41- 
29-139(a)(l);  (2)  the  trial  court  thoroughly 
advised  the  inmate  of  his  rights,  the  na- 
ture and  elements  of  the  charge  against 
him,  and  the  consequences  of  his  guilty 
plea;  (3)  there  was  a  factual  basis  for  the 
plea  under  Miss.  Unif.  Cir.  &  Cty.  R. 
8.04(A)(3);  (4)  the  trial  court  was  satisfied 
that  the  inmate  understood  the  trial 
court's  explanations,  and  waived  his 
rights  as  a  criminal  defendant;  and  (5)  the 
trial  court  was  also  satisfied  with  the 
inmate's  and  defense  counsel's  responses 
as  to  the  inmate's  alleged  mental  illness. 
Hunt  V.  State,  99  So.  3d  269  (Miss.  Ct. 
App.  Oct.  16,  2012). 

Where  appellant  was  arrested  for  the 
sale  of  cocaine  after  an  undercover  officer 
purchased  the  cocaine  from  him,  appel- 
lant requested  the  videotape  of  the  trans- 
action during  discovery;  the  State  com- 
plied with  Miss.  Unif.  Cir.  &  Cty  R.  9.04 
by  giving  the  tape  to  defense  counsel  who 
viewed  it.  The  fact  that  appellant  did  not 
view  the  videotape  before  entering  his 
guilty  plea  did  not  affect  the  voluntariness 
of  his  guilty  plea  to  the  sale  of  cocaine 
under  Miss.  Code  Ann.  §  41-29-139;  the 
record  showed  that  the  trial  judge  in- 
formed appellant  of  the  charges  against 
him,  the  consequences  of  his  plea,  and  the 
penalties  provided  by  law.  Gray  v.  State, 
29  So.  3d  791  (Miss.  Ct.  App.  2009),  writ  of 
certiorari  denied  en  banc  by  2010  Miss. 
LEXIS  139  (Miss.  Mar.  11,  2010). 

Defendant's  guilty  plea  to  possession  of 
more  than  two  grams  but  less  than  ten 
grams  of  cocaine  pursuant  to  Miss.  Code 
Ann.  §  41-29-139  (Rev.  2005)  was  freely 
voluntarily,  and  intelligently  given  be- 


cause defendant  stated  that  he  sought  to 
plead  guilty  to  possession  of  5.67  grams  of 
cocaine  in  his  petition  to  enter  a  plea  of 
guilty  and  agreed  that  he  was  aware  of 
and  understood  the  charges  during  his 
plea  colloquy.  In  addition,  the  fact  that  the 
trial  court  did  not  to  inform  defendant  of 
his  right  to  appeal  the  resulting  sentence 
under  Miss.  Code  Ann.  §  99-35-101  (Rev. 
2007)  did  not  make  his  plea  not  voluntary 
or  unintelligent  because  the  trial  court 
was  not  required  to  do  so.  Harris  v.  State, 
5  So.  3d  1127  (Miss.  Ct.  App.  2008),  writ  of 
certiorari  denied  by  11  So.  3d  1250,  2009 
Miss.  LEXIS  181  (Miss.  2009). 

Dismissal  of  the  inmate's  petition  for 
post-conviction  relief  was  proper  because, 
by  entering  a  plea  of  guilty  to  the  sale  of 
hydromorphone  in  violation  of  Miss.  Code 
Ann.  §  41-29-139,  he  had  waived  his  right 
to  challenge  the  state's  evidence.  The  in- 
mate's valid  guilty  plea  waived  his  right  to 
make  certain  constitutional  challenges, 
including  those  under  the  Fourth  Amend- 
ment. Burns  v.  State,  984  So.  2d  1024 
(Miss.  Ct.  App.  2008). 

Post-conviction  relief  was  summarily 
denied  in  a  case  where  defendant  entered 
a  guilty  plea  to  the  sale  of  cocaine  under 
Miss.  Code  Ann.  §  41-29-139  because  the 
record  and  his  sworn  statements  at  the 
plea  colloquy  contradicted  his  later  claim 
that  the  plea  was  not  entered  knowingly, 
voluntarily,  and  intelligently.  Belton  v. 
State,  968  So.  2d  501  (Miss.  Ct.  App. 
2007),  writ  of  certiorari  denied  by  968  So. 
2d  948,  2007  Miss.  LEXIS  643  (Miss. 
2007). 

II.  ELEMENTS  OF  OFFENSE. 

5.  Possession;  constructive  posses- 
sion. 

Sufficient  evidence  supported  a  convic- 
tion of  possession  of  a  controlled  sub- 
stance in  violation  of  Miss.  Code  Ann. 
§  41-29-139(c)(l)  (2005)  because  defen- 
dant had  dominion  and  control  over  crack 
cocaine,  which  he  had  accepted  from  the 
driver  of  a  car  and  held  and  concealed  in 
his  hand  at  the  time  police  made  a  traffic 
stop  of  the  vehicle.  Lewis  v.  State,  17  So. 
3d  618  (Miss.  Ct.  App.  2009). 

Evidence  was  legally  sufficient  to  estab- 
lish defendant's  constructive  possession  of 
drugs  found  in  his  residence  during  the 
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execution  of  a  search  warrant  because  no 
one  else  was  found  in  the  house,  defen- 
dant's wife  was  outside  the  residence 
when  the  pohce  arrived,  three  individuals 
were  standing  in  the  front  yard  and  each 
denied  possession  of  the  drugs,  defendant 
was  found  within  arm's  reach  of  a  bag  of 
crack  cocaine  found  in  a  couch  cushion 
and  in  close  proximity  to  a  bag  containing 
cocaine  and  hydromorphone  that  was  dis- 
covered on  the  kitchen  floor  in  front  of  the 
refrigerator,  and  no  one  else  was  found 
inside  the  house  near  the  couch  where  the 
cocaine  was  found.  Roach  v.  State,  7  So.  3d 
911  (Miss.  2009),  writ  of  certiorari  denied 
by  558  U.S.  949,  130  S.  Ct.  399,  175  L.  Ed. 
2d  274,  2009  U.S.  LEXIS  7474,  78 
U.S.L.W.  3206  (2009). 

Where  law  enforcement  officers  ob- 
tained a  search  warrant  to  search  a 
camper,  where  they  entered  the  camper 
and  found  three  individuals — the  camp- 
er's owner,  defendant,  and  a  third  party, 
where  drugs  were  in  plain  view  on  a  table 
in  close  proximity  to  defendant  upon  the 
law  enforcement  officers'  entry  into  the 
camper,  and  where  defendant  subse- 
quently confessed  that  the  drugs  belonged 
to  her  and  that  she  manufactured  meth- 
amphetamine,  the  weight  of  the  evidence 
supported  the  jury's  finding  of  construc- 
tive possession,  even  though  defendant 
recanted  her  confession  and  the  camper's 
owner  testified  that  the  drugs  did  not 
belong  to  defendant;  because  the  jury's 
verdict  was  not  contrary  to  the  weight  of 
the  evidence,  the  trial  court  did  not  err  in 
denying  defendant's  motion  for  a  new 
trial.  Cheatham  v.  State,  12  So.  3d  598 
(Miss.  Ct.  App.  2009). 

When  an  officer  saw  defendant  drop  a 
bag  at  his  feet,  the  recovered  bag  was 
confirmed  through  testing  to  contain 
crack  cocaine.  During  defendant's  trial  for 
possession  of  cocaine,  the  trial  court  did 
not  err  in  denying  his  instruction  as  to 
actual  possession  because  it  was  not  re- 
quired to  sustain  a  conviction  under  Miss. 
Code  Ann.  §  41-29-139;  the  trial  court 
properly  granted  the  State's  instructions 
as  to  constructive  possession.  Butler  v. 
State,  19  So.  3d  111  (Miss.  Ct.  App.  2009), 
writ  of  certiorari  denied  by  19  So.  3d  82, 
2009  Miss.  LEXIS  490  (Miss.  2009). 

Post-conviction  relief  was  properly  de- 
nied where  defendant  entered  a  guilty 


plea  to  possession  of  cocaine  because  there 
was  a  factual  basis  for  his  plea  under 
Miss.  Unif.  Cir.  &  County  Ct.  Prac.  R. 
8.04(A)(3)  based  on  the  plea  itself  and  the 
testimony  of  an  officer  about  drugs,  cash, 
and  other  items  found  in  a  car  where 
defendant  was  a  passenger.  The  fact  that 
defendant  was  riding  in  a  rental  car  and 
crossing  state  lines  was  enough  to  show 
that  he  had  dominion  and  control  over  the 
items.  Ealey  V.  State,  967  So.  2d  685  (Miss. 
Ct.  App.  2007). 

Motion  for  a  new  trial  was  properly 
denied  where  defendant  was  convicted  of 
possession  of  a  controlled  substance  be- 
cause he  failed  to  rebut  the  presumption 
that  he  was  in  constructive  possession  of 
drugs  found  in  the  trunk  of  his  car;  allow- 
ing the  verdict  to  stand  would  not  have 
sanctioned  an  unconscionable  injustice 
because  it  was  not  so  contrary  to  the 
overwhelming  weight  of  the  evidence  pre- 
sented. This  was  not  an  exceptional  case 
where  the  evidence  presented  weighed 
heavily  against  the  verdict.  Robinson  v. 
State,  967  So.  2d  695  (Miss.  Ct.  App. 
2007). 

Motion  for  a  directed  verdict  or  judg- 
ment notwithstanding  the  verdict  was 
properly  denied  where  defendant  was  con- 
victed of  possession  of  a  controlled  sub- 
stance because  he  failed  to  rebut  the  pre- 
sumption that  he  was  in  constructive 
possession  of  drugs  found  in  the  trunk  of 
his  car;  it  was  for  the  jury  to  decide  if  the 
drugs  were  placed  there  by  a  nephew. 
Additionally,  there  was  other  incriminat- 
ing evidence  connecting  defendant  to  the 
drugs;  defendant  was  the  sole  owner  and 
occupant  of  the  car,  an  odor  of  marijuana 
was  detected,  and  he  refused  a  search  of 
the  trunk.  Robinson  v.  State,  967  So.  2d 
695  (Miss.  Ct.  App.  2007). 

Motion  for  a  directed  verdict  was  prop- 
erly denied  in  a  drug  case  under  Miss. 
Code  Ann.  §  41-29-139  because  construc- 
tive possession  was  shown  where  defen- 
dant was  driving  his  cousin's  car,  which 
contained  a  very  large  amount  of  mari- 
juana; the  fact  that  defendant  made  an 
incriminating  statement  regarding  his 
use  of  the  drugs  was  significant.  Stingley 
V.  State,  966  So.  2d  1269  (Miss.  Ct.  App. 
2007). 

Motion  for  a  new  trial  was  properly 
denied  in  a  case  involving  the  possession 
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of  methamphetamine  because  the  evi- 
dence was  sufficient  to  support  the  convic- 
tion; defendant's  dominion  and  control 
over  the  drugs  was  estabhshed  by  a  girl- 
friend's testimony  about  their  respective 
roles  in  selling  methamphetamine.  Bailey 
V.  State,  981  So.  2d  972  (Miss.  Ct.  App. 
2007). 

Evidence  was  insufficient  to  sustain 
convictions  for  possession  of  cocaine  with 
intent  to  deliver  because  each  defendant 
did  not  constructively  possess  the  other's 
drugs;  beside  defendants  being  in  the  car 
together,  no  additional  evidence  of  con- 
structive possession  was  cited.  Dixon  v. 
State,  953  So.  2d  1108  (Miss.  2007). 

In  a  case  where  defendant  was  con- 
victed of  possession  of  marijuana  and  pos- 
session of  cocaine,  there  was  no  reason  for 
a  trial  court  to  grant  a  peremptory  in- 
struction since  the  evidence  was  sufficient 
to  show  that  defendant,  a  passenger  in  the 
vehicle,  was  in  constructive  possession  of 
drugs  found  under  the  seat  where  an 
officer  saw  him  attempting  to  conceal  a 
package,  the  driver  testified  that  defen- 
dant had  the  bag  containing  the  drugs 
when  he  entered  the  vehicle,  and  defen- 
dant stated  that  the  items  did  not  belong 
to  him  when  the  officer  found  them,  even 
though  he  was  unable  to  see  inside  the 
vehicle.  Walker  v.  State,  962  So.  2d  39 
(Miss.  Ct.  App.  2006),  writ  of  certiorari 
denied  en  banc  by  962  So.  2d  38,  2007 
Miss.  LEXIS  419  (Miss.  2007). 

There  was  sufficient  evidence  to  convict 
defendant  of  possession  of  marijuana  with 
intent  to  distribute  where  the  evidence 
showed  that  defendant  was  in  actual  or 
constructive  possession  of  a  residence  or 
the  marijuana;  the  utilities  and  rent 
agreement  were  in  someone  else's  name, 
however  defendant  stayed  overnight 
there,  his  clothes  were  found  inside,  other 
bills  in  defendant's  name  were  mailed  to 
the  residence,  and  defendant's  license  and 
registration  had  the  address  of  arrest  on 
them.  Caldwell  v.  State,  938  So.  2d  317 
(Miss.  Ct.  App.  2006). 

There  was  sufficient  evidence  support- 
ing defendant's  conviction  for  possession 
and  manufacture  of  illegal  substances 
where  a  rational  jury  could  have  found  the 
dominion  and  control  needed  to  show  con- 
structive possession  by  defendant  were 


present;  the  jury  instruction  as  given  was 
a  sufficient  and  accurate  statement  of  the 
law  regarding  constructive  possession. 
Gross  V.  State,  948  So.  2d  439  (Miss.  Ct. 
App.  2006). 

As  to  the  issue  of  possession  under 
Miss.  Code  Ann.  §  41-29-139(a)(l),  evi- 
dence was  sufficient  to  sustain  a  convic- 
tion where  defendants  were  both  aware  of 
the  presence  and  character  of  cocaine 
when  they  were  in  a  car,  even  though 
neither  party  had  the  entire  20  grams  in 
their  physical  possession.  Dixon  v.  State, 
953  So.  2d  1117  (Miss.  Ct.  App.  2006), 
affirmed  by  953  So.  2d  1108,  2007  Miss. 
LEXIS  210  (Miss.  2007). 

Trial  court  did  not  abuse  its  discretion 
in  admitting  a  witness's  testimony  that 
defendant  was  present  at  a  drug  transac- 
tion in  which  the  witness  pawned  her  car 
to  and  purchased  crack  cocaine  from  a 
person  who  then  asked  defendant  to  drive 
the  witness  home,  which  he  did,  but  in- 
stead of  returning  with  the  car,  defendant 
kept  it  for  himself.  The  evidence  was  rel- 
evant to  show  how  defendant  came  into 
possession  of  the  car,  thereby  helping  to 
establish  that  defendant  was  in  posses- 
sion of  the  cocaine  found  in  the  car  in 
violation  of  Miss.  Code  Ann.  §  41-29-139. 
Nelson  v.  State,  914  So.  2d  265  (Miss.  Ct. 
App.  2005). 

In  a  drug  case,  there  was  insufficient 
evidence  to  establish  constructive  posses- 
sion of  precursor  chemicals  under  Miss. 
Code  Ann.  §  41-29-313(l)(a)(i)  based  on 
mere  proximity  to  a  methamphetamine 
laboratory  located  under  a  trailer;  testi- 
mony of  an  alleged  accomplice  was  insuf- 
ficient to  establish  control  over  two  pre- 
cursor chemicals,  as  required.  Kerns  v. 
State,  923  So.  2d  210  (Miss.  Ct.  App. 
2005),  affirmed  in  part  and  reversed  in 
part  by  923  So.  2d  196,  2005  Miss.  LEXIS 
799  (Miss.  2005). 

Defendant  neither  testified  at  trial  nor 
produced  witnesses  in  order  to  rebut  the 
presumption  that  he  was  driving  the 
truck  and  that  he  was  found  to  have 
constructive  possession  over  the  metham- 
phetamine. Spencer  v.  State,  908  So.  2d 
783  (Miss.  Ct.  App.  2005),  writ  of  certio- 
rari denied  by  920  So.  2d  1008,  2005  Miss. 
LEXIS  498  (Miss.  2005). 

Defendant's  conviction  for  possession  of 
cocaine  with  intent  to  distribute  was 
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proper  where  there  was  sufficient  evi- 
dence that  he  exercised  dominion  and 
control  over  the  drugs  estabHshing  con- 
structive possession.  Wilhams  v.  State, 
892  So.  2d  272  (Miss.  Ct.  App.  2004),  cert, 
denied,  901  So.  2d  1273  (Miss.  2005). 

Where  defendant  was  convicted  of  pos- 
session of  more  than  30  grams,  but  less 
than  250  grams  of  marijuana,  the  fact  of 
defendant's  proximity  to  the  parapherna- 
lia at  the  scene  was  relevant  in  showing 
constructive  possession,  and  defendant's 
argument  that  the  mobile  home  was 
owned  solely  by  defendant's  wife,  was  not 
a  defense,  in  light  of  defendant's  own 
statements,  and  other  evidence  showing 
defendant's  constructive  possession. 
Parks  V.  State,  853  So.  2d  884  (Miss.  Ct. 
App.  2003). 

Facts  that  defendant  was  first  seen  in 
the  bedroom  where  the  marijuana  was 
recovered,  and  that  defendant  had  2.7 
grams  of  it  on  defendant's  person,  sup- 
ported a  finding  of  constructive  posses- 
sion, and  additionally,  two  marijuana 
cigarettes  were  found  in  a  pair  of  men's 
overalls,  and  no  other  male  lived  in  the 
mobile  home.  Parks  v.  State,  853  So.  2d 
884  (Miss.  Ct.  App.  2003). 

To  prove  constructive  possession  of 
drugs,  state  must  have  provided  evidence 
that  contraband  was  under  dominion  and 
control  of  defendant;  where  defendant  is 
not  in  control  of  premises,  state  has  bur- 
den of  providing  competent  evidence 
which  would  connect  defendant  to  drugs, 
and,  if  competent  evidence  fails  to  connect 
defendant  with  contraband,  then  accused 
is  entitled  to  acquittal.  Jackson  v.  State, 
689  So.  2d  760  (Miss.  1997). 

Defendants  had  constructive  possession 
of  cocaine  carried  by  defendants'  accom- 
plice, who  was  employee  at  defendants' 
place  of  business  and  who  followed  defen- 
dants to  location  of  drug  delivery  in  auto- 
mobile rented  by  one  defendant.  Jackson 
V.  State,  689  So.  2d  760  (Miss.  1997). 

Possession,  no  matter  how  fleeting,  is 
sufficient  to  sustain  a  conviction;  posses- 
sion is  defined,  however,  in  terms  of  the 
exercise  of  dominion  and  control,  and  the 
factor  of  control  is  essential.  Berry  v. 
State,  652  So.  2d  745  (Miss.  1995). 

When  contraband  is  found  on  the  prem- 
ises, there  must  be  evidence,  in  addition  to 


physical  proximity,  showing  that  the  de- 
fendant consciously  exercised  control  over 
the  contraband,  in  order  to  sustain  a  find- 
ing of  constructive  possession.  Cunning- 
ham V.  State,  583  So.  2d  960  (Miss.  1991). 

A  trial  court  properly  refused  an  in- 
struction that  the  State  was  required  to 
prove  that  the  defendant  had  dominion 
and  control  over  cocaine  sufficient  to  es- 
tablish possessory  interest  in  order  to  find 
the  defendants  guilty  of  possession  of  co- 
caine, where  there  was  clear  evidence 
establishing  actual  possession  by  the  de- 
fendant from  the  testimony  of  a  police 
detective  who  actually  saw  the  defendant 
with  a  canister  of  cocaine  packets;  such  an 
instruction  deals  with  constructive  pos- 
session and  would  only  be  appropriate  if 
there  were  no  evidence  establishing  ac- 
tual possession  of  the  contraband.  Hicks  v. 
State,  580  So.  2d  1302  (Miss.  1991). 

In  order  to  prove  possession,  the  State 
must  prove  that  the  defendant  exercised 
dominion  over  the  contraband  and  that 
the  defendant  was  aware  of  the  presence 
and  character  of  the  substance.  Campbell 
V.  State,  566  So.  2d  475  (Miss.  1990). 

6.  Sale,  transfer,  or  delivery;  who  may 
be  guilty. 

Appellant's  conviction  for  the  sale  of  a 
controlled  substance  was  affirmed  be- 
cause the  jury  viewed  the  DVD  and  made 
its  own  conclusions;  the  DVD  showed  the 
confidential  informant  repeatedly  asking 
the  friend  and  appellant  about  the  pills 
and  how  many  she  could  buy  for  twenty 
dollars.  Ewing  v.  State,  45  So.  3d  652 
(Miss.  2010). 

Identification  evidence  was  sufficient  to 
convict  defendant  as  the  seller  of  cocaine 
to  an  agent.  A  second  agent,  who  knew 
defendant  from  previous  contacts,  identi- 
fied him  in  a  videotape  of  the  transaction; 
the  testimony  was  sufficient  to  enable  a 
rational  jury  to  conclude  that  defendant 
was  the  person  in  the  video  and  the  one 
who  made  the  sale.  Downing  v.  State,  981 
So.  2d  334  (Miss.  Ct.  App.  2008). 

Where  defendant  gave  cocaine  to  an- 
other, who  sold  the  cocaine  to  a  buyer, 
defendant  was  properly  convicted  of  sell- 
ing cocaine,  a  Schedule  II  controlled  sub- 
stance, in  violation  of  Miss.  Code  Ann. 
§§  41-29-139(a)(l)  and  41-29-142(1),  be- 
cause defendant's  act  was  a  constructive 


487 


§  41-29-139 


Public  Health 


transfer.  Pratt  v.  State,  870  So.  2d  1241 
(Miss.  Ct.  App.  2004). 

Appellate  court  rejected  defendant's  ar- 
gument that  the  evidence  was  insufficient 
to  sustain  defendant's  conviction  because 
defendant  was  never  identified  by  anyone 
but  the  informant,  where  the  taped  foot- 
age showed  the  informant  talking  to  de- 
fendant and  exchanging  money  for  two 
rocks  of  crack  cocaine,  and  that  footage 
was  backed  by  the  informant's  testimony 
and  that  of  a  surveillance  officer  who 
testified  that  the  voice  on  the  audiotape 
was  the  defendant's.  Pulliam  v.  State,  873 
So.  2d  124  (Miss.  Ct.  App.  2004). 

Defendant's  conviction  for  the  sale  of 
cocaine  was  proper  where  the  officer's 
testimony  more  than  adequately  met  the 
requirements  for  a  legally  sufficient  iden- 
tification of  defendant.  Cousar  v.  State, 
855  So.  2d  993  (Miss.  2003). 

No  transfer  of  marijuana  occurred 
where,  following  an  automobile  accident, 
the  defendant,  who  was  a  passenger  in 
one  of  the  vehicles  involved  in  the  acci- 
dent, momentarily  passed  a  shaving  kit 
containing  marijuana  to  a  bystander,  pre- 
sumably in  an  effort  to  dispose  of  it  before 
law  enforcement  officers  arrived;  while 
the  activity  may  have  been  an  attempt  to 
conceal  evidence,  it  was  not  a  criminal 
transfer  because  it  was  never  shown  that 
the  bystander  intended  to  take  possession 
or  accept  a  "transfer"  of  a  controlled  sub- 
stance. Meek  v.  State,  —  So.  2d  — ,  2001 
Miss.  LEXIS  80  (Miss.  Apr.  5,  2001),  opin- 
ion withdrawn  by,  substituted  opinion  at 
806  So.  2d  236,  2001  Miss.  LEXIS  266 
(Miss.  2001). 

The  statute  does  not  permit  a  defense 
based  on  the  assertion  that  the  defendant 
was  not  engaged  in  the  sale  of  drugs,  but 
was  merely  a  conduit  for  another.  Lyons  v. 
State,  766  So.  2d  38  (Miss.  Ct.  App.  2000). 

The  exchange  of  consideration,  the  in- 
tent to  place  the  contraband  in  commerce, 
and  even  the  success  of  the  transfer  are 
irrelevant  to  a  factual  determination  of 
transfer  or  delivery.  Meek  v.  State,  —  So. 
2d  — ,  2000  Miss.  App.  LEXIS  64  (Miss. 
Ct.  App.  Feb.  8,  2000),  reversed  by,  re- 
manded by  2001  Miss.  LEXIS  80  (Miss. 
Apr.  5,  2001). 

This  section  requires  only  that  the  state 
prove  that  a  defendant  knowingly  or  in- 


tentionally transferred  a  controlled  sub- 
stance; the  state  is  not  required  to  prove 
that  the  defendant  personally  placed  the 
substance  in  the  hands  of  the  buyer  or 
even  knew  the  buyer  prior  to  the  sale. 
Sullivan  v.  State,  749  So.  2d  983  (Miss. 
1999). 

The  defendant's  willingness  to  assist 
another  person,  no  matter  who  that  per- 
son was,  in  completing  two  separate  drug 
sales  was  sufficient  to  implicate  him  as  a 
principal  in  the  transactions.  Flowers  v. 
State,  726  So.  2d  i85  (Ct.  App.  1998). 

It  was  not  necessary  for  the  prosecution 
to  prove  that  the  defendant  exercised  do- 
minion and  control  over  the  cocaine  or 
that  he  personally  profited  from  its  sale. 
Turner  v.  State,  573  So.  2d  1340  (Miss. 
1990),  post-conviction  relief  denied,  673 
So.  2d  382  (Miss.  1996). 

The  word  "distribute"  includes  transac- 
tions which  are  sales  as  well  as  transac- 
tions which  may  not  be  considered  sales; 
thus,  there  was  no  material  variance  be- 
tween an  indictment  and  the  evidence 
offered  at  trial  where  the  defendant  was 
indicted  for  distribution  of  a  controlled 
substance  and  the  proof  evinced  a  sale  of  a 
controlled  substance.  Rogers  v.  State,  599 
So.  2d  930  (Miss.  1992). 

In  a  prosecution  for  distribution  of  a 
controlled  substance,  the  State  suffi- 
ciently established  that  the  crystal  meth- 
amphetamine  distributed  by  the  defen- 
dant constituted  a  "controlled  substance," 
even  though  the  crime  lab  expert  did  not 
identify  the  substance  as  being  solely 
methamphetamine  but  testified  that  it 
was  a  combination  of  amphetamine  and 
methamphetamine,  since  a  drug  which 
contains  any  amount  of  methamphet- 
amine is  considered  a  controlled  sub- 
stance under  §  41-29-115(a),  (c)(3).  Rog- 
ers V.  State,  599  So.  2d  930  (Miss.  1992). 

In  a  prosecution  for  distribution  of  crys- 
tal methamphetamine,  there  was  suffi- 
cient proof  as  to  the  type  of  schedule 
controlled  substance  crystal  methamphet- 
amine was,  where  a  crime  lab  expert  tes- 
tified that  the  substance  contained  am- 
phetamine and  methamphetamine,  since 
methamphetamine  is  listed  as  a  con- 
trolled substance  under  §  41-29-115(a), 
(c)(3).  Rogers  v.  State,  599  So.  2d  930 
(Miss.  1992). 
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Person  who  is  personally  present  at 
drug  transaction  and  who  aids  and  abets 
sale  may  be  convicted  for  sale  notwith- 
standing that  person  never  has  control  of 
drug  and  receives  no  remuneration  or 
consideration.  Minor  v.  State,  482  So.  2d 
1107  (Miss.  1986). 

A  defendant  who  arranged  a  sale  of 
heroin,  received  a  "finders  fee"  for  locating 
the  purchaser,  and  was  present  during  the 
transaction  was  properly  convicted  as  a 
principal  even  though  the  defendant  did 
not  personally  transfer  the  heroin  and  did 
not  actually  receive  payment  for  the 
heroin.  Washington  v.  State,  341  So.  2d 
663  (Miss.  1977). 

Section  41-29-139(c)(2)does  not  contem- 
plate that  the  seller  must  realize  a  profit 
in  order  to  be  guilty  of  the  sale  of  a 
controlled  substance.  Boone  v.  State,  291 
So.  2d  182  (Miss.  1974). 

A  person  convicted  for  the  sale  of  LSD 
should  be  sentenced  under  Code  1942 
§  6831-70(a)(2),  for  the  legislative  intent 
in  the  use  of  the  word  "delivery"  and  was 
to  relieve  the  state  of  the  task,  often 
difficult  if  not  impossible,  of  proving  the 
consideration  paid  for  the  contraband,  its 
intentions  being  to  thwart  the  exchange  or 
transfer  of  the  substance  whether  accom- 
panied by  consideration  or  not.  Wilkins  v. 
State,  273  So.  2d  177  (Miss.  1973). 

7.  Intent. 

Evidence  was  sufficient  to  show  that 
defendant  intended  to  distribute  drugs 
because  the  evidence  was  uncontradicted 
that  defendant  had  more  drugs  than  he 
could  use  for  his  personal  consumption. 
King  V.  State,  987  So.  2d  490  (Miss.  Ct. 
App.  2008). 

Where  the  evidence  showed  that  co- 
caine was  sold  to  an  informant  on  the  date 
of  the  crime,  money  from  this  transaction 
was  found  in  money  discarded  during  a 
police  chase,  and  the  drugs  were  packaged 
in  a  way  that  suggested  distribution, 
there  was  sufficient  evidence  to  support 
convictions  under  Miss.  Code  Ann.  §  41- 
29-139(a)(l)  on  the  issue  of  intent.  Dixon 
V  State,  953  So.  2d  1117  (Miss.  Ct.  App. 
2006),  affirmed  by  953  So.  2d  1108,  2007 
Miss.  LEXIS  210  (Miss.  2007). 

The  phrase  "intent  to  sell"  does  not 
apply  to  all  the  actions  criminalized  by  the 
statute;  a  conviction  may  be  sustained  if 


there  is  evidence  that  a  person  sold, 
manufactured  or  transferred  contraband 
or  if  there  is  evidence  that  a  person  still 
possessing  the  contraband  had  the  inten- 
tion to  sell,  manufacture,  or  transfer. 
Meek  v.  State,  —  So.  2d  — ,  2000  Miss. 
App.  LEXIS  64  (Miss.  Ct.  App.  Feb.  8, 
2000),  reversed  by,  remanded  by  2001 
Miss.  LEXIS  80  (Miss.  Apr.  5,  2001). 

Intent  to  distribute  or  dispense  con- 
trolled substances  may  be  established  by 
circumstantial  evidence.  Jackson  v.  State, 
689  So.  2d  760  (Miss.  1997). 

Where  controlled  substance  is  present 
in  amount  which  person  could  reasonably 
hold  for  personal  use,  other  evidence  of 
possible  involvement  in  drug  trade  may  be 
sufficient  to  establish  intent  to  deliver. 
Jackson  v.  State,  689  So.  2d  760  (Miss. 
1997). 

The  quantity  and  nature  of  contraband 
may  be  sufficient  to  establish  an  intent  to 
distribute;  the  State  must  prove  that  the 
amount  possessed  exceeds  a  personal  con- 
sumption amount;  each  case  must  be  ad- 
judged on  its  own  facts,  but  whatever  the 
facts,  the  mere  suspicion  of  intent  cannot 
support  a  conviction,  as  the  State  must 
prove  intent  beyond  a  reasonable  doubt. 
Esparaza  v.  State,  595  So.  2d  418  (Miss. 
1992). 

An  offense  under  §  41-29-139(c)  is  an 
offense  prohibited  by  law  (mala  prohibita) 
and  it  is  not  necessary  for  the  state  to 
prove  criminal  intent.  Boone  v.  State,  291 
So.  2d  182  (Miss.  1974). 

8.  Quantity. 

Indictment  for  sale  of  cocaine  under 
Miss.  Code  Ann.  §  41-29-139(a)(l),  (b)(1) 
(2005)  was  not  defective  for  omitting  the 
weight  or  quantity  of  cocaine  sold  because 
the  penalty  was  the  same  regardless  of 
the  quantity  sold;  thus  the  amount  of 
cocaine  sold  was  not  an  essential  element 
of  the  crime.  Smith  v.  State,  973  So.  2d 
1003  (Miss.  Ct.  App.  2007). 

Miss.  Code  Ann.  §  41-29-313  does  not 
provide  any  discretionary  privileges  to 
prosecutors  concerning  the  unit  of  mea- 
surement that  should  be  used  in  prosecut- 
ing drug  cases  where  dosage  units  are  the 
standard  form  of  measurement,  and  the 
weight  of  the  drug  is  considered  a  default 
measurement  where  the  drug  is  not  found 
in  "dosage  unit"  form;  therefore,  a  motion 


489 


§  41-29-139 


Public  Health 


for  post-conviction  relief  should  have  been 
granted  because  a  sentence  imposed  was 
illegal  where  defendant  had  180  tablets 
that  weighed  above  the  requisite  number 
of  grams.  Finn  v.  State,  979  So.  2d  1  (Miss. 
Ct.  App.  2007),  reversed  by  978  So.  2d 
1270,  2008  Miss.  LEXIS  179  (Miss.  2008). 

In  a  case  where  defendant  entered  a 
guilty  plea  to  the  sale  of  cocaine,  post- 
conviction relief  was  properly  denied  be- 
cause an  indictment  was  not  ineffective 
based  on  a  failure  to  include  the  amount  of 
drugs  sold;  this  was  not  an  essential  ele- 
ment of  the  crime.  Belton  v.  State,  968  So. 
2d  501  (Miss.  Ct.  App.  2007),  writ  of  cer- 
tiorari denied  by  968  So.  2d  948,  2007 
Miss.  LEXIS  643  (Miss.  2007). 

Defendant's  challenge  in  a  post-convic- 
tion proceeding  to  the  sufficiency  of  an 
indictment  because  the  indictment  im- 
properly put  forth  the  quantity  of  cocaine 
that  was  sold  was  without  merit  because 
Miss.  Code  Ann.  §  41-29-139  did  not  re- 
quire an  indictment  to  state  the  amount  of 
cocaine  that  was  allegedly  sold.  Andrews 
V.  State,  937  So.  2d  483  (Miss.  Ct.  App. 
2006). 

Where  defendant  was  convicted  of  pos- 
sessing 0.1  gram  of  cocaine  under  Miss. 
Code  Ann.  §  41-29-139,  the  State  suffi- 
ciently proved  the  quantity  of  cocaine  de- 
fendant had  possessed  pursuant  to  Miss. 
Code  Ann.  §  41-29-139(c)(l)(B);  the 
State's  crime  lab  expert,  who  analyzed  the 
substance  for  the  presence  of  a  controlled 
substance,  testified  that  the  analysis 
proved  the  presence  of  cocaine  and  that 
the  weight  was  0.1  gram,  so  the  entire 
amount  was  properly  considered  with  re- 
gard to  defendant's  conviction.  Walker  v. 
State,  880  So.  2d  1074  (Miss.  Ct.  App. 
2004). 

Where  cocaine  is  incorporated  into  some 
other  substance,  the  legislature  intended 
that  the  weight  of  the  entire  mixture  be 
taken  as  the  weight  for  purposes  of  crimi- 
nal liability  Lewis  v.  State,  765  So.  2d  493 
(Miss.  2000). 

This  section  requires  no  minimum 
amount  in  order  to  constitute  a  crime  and, 
therefore,  the  existence  of  cocaine  residue 
is  sufficient  to  support  a  conviction.  Car- 
roll V.  State,  755  So.  2d  483  (Miss.  Ct.  App. 
1999). 


In  a  prosecution  for  distribution  of  a 
controlled  substance,  the  State  suffi- 
ciently established  that  the  crystal  meth- 
amphetamine  distributed  by  the  defen- 
dant constituted  a  "controlled  substance," 
even  though  the  crime  lab  expert  did  not 
identify  the  substance  as  being  solely 
methamphetamine  but  testified  that  it 
was  a  combination  of  amphetamine  and 
methamphetamine,  since  a  drug  which 
contains  any  amount  of  methamphet- 
amine is  considered  a  controlled  sub- 
stance under  §  41-29-115(a),  (c)(3).  Rog- 
ers V.  State,  599  So.  2d  930  (Miss.  1992). 

The  quantity  and  nature  of  contraband 
may  be  sufficient  to  establish  an  intent  to 
distribute;  the  State  must  prove  that  the 
amount  possessed  exceeds  a  personal  con- 
sumption amount;  each  case  must  be  ad- 
judged on  its  own  facts,  but  whatever  the 
facts,  the  mere  suspicion  of  intent  cannot 
support  a  conviction,  as  the  State  must 
prove  intent  beyond  a  reasonable  doubt. 
Esparaza  v.  State,  595  So.  2d  418  (Miss. 
1992). 

119.6  grams  of  marijuana-laden  brown- 
ies could  not  be  aggregated  with  912.3 
grams  of  pure  marijuana  to  satisfy  the  one 
kilogram  or  more  marijuana  requirement 
of  §  41-29-139(c)(2)(D).  Drane  v.  State, 
493  So.  2d  294  (Miss.  1986),  cert,  denied, 
482  U.S.  916,  107  S.  Ct.  3189,  96  L.  Ed.  2d 
677  (1987). 

A  defendant  was  improperly  convicted 
of  possession  of  more  than  one  ounce  of 
marijuana  where  the  marijuana  in  his 
possession  weighed  29.8  grams  which,  al- 
though more  than  the  avoirdupois  ounce 
of  28.3  grams,  was  less  than  the  troy  or 
apothecaries  ounce  of  31.1  grams;  if  the 
legislature  had  intended  for  the  avoirdu- 
pois ounce  to  be  used,  it  would  have  dis- 
tinguished the  avoirdupois  ounce  from  the 
troy  or  apothecaries  ounce  as  specified  in 
the  National  Bureau  of  Standards  Hand- 
book which  provides  that  the  word  "avoir- 
dupois" or  the  abbreviation  "avdp"  be  used 
to  specify  that  unit  of  weight.  The  imposi- 
tion of  a  sentence  of  five  years  for  posses- 
sion of  phencyclidine,  a  Schedule  I  drug, 
was  excessive  under  §  41-29-139  which 
provides  for  a  sentence  not  exceeding 
three  years  for  possession  of  a  controlled 
substance  classified  as  a  Schedule  I  or  II 
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drug.  Horton  v.  State,  408  So.  2d  1197 
(Miss.  1982). 

9.  Conspiracy. 

The  evidence  was  insufficient  to  support 
a  conviction  for  conspiracy  to  sell  cocaine 
where  the  defendant  directed  the  buyer  to 
the  seller's  house,  accompanied  the  buyer 
to  the  door,  knocked  on  the  door,  told  the 
seller  that  they  wanted  to  purchase  co- 
caine, and  remained  with  the  buyer  and 
seller  while  the  sale  took  place,  but  there 
was  no  evidence  that  the  seller  knew  that 
the  defendant  would  bring  the  buyer  to 
his  home;  although  an  agreement  to  sell 
cocaine  could  possibly  be  inferred,  there 
was  insufficient  evidence  of  the  alleged 
conspirators'  recognition  that  they  were 
"entering  into  a  common  plan  and  know- 
ingly intended  to  further  its  common  pur- 
pose." Johnson  v.  State,  642  So.  2d  924 
(Miss.  1994). 

The  uncorroborated  testimony  of  an  al- 
leged accomplice  was  insufficient  to  sup- 
port a  conviction  for  conspiracy  to  manu- 
facture marijuana  where  the  accomplice 
contradicted  himself  concerning  pay- 
ments allegedly  made  to  him  by  the  defen- 
dant, and  another  witness'  testimony  sub- 
stantially impeached  that  of  the 
accomplice;  although  the  other  witness 
had  reasons  for  bias  and  a  fair-minded 
juror  could  reject  his  testimony  as  uncon- 
vincing, it  could  not  be  discarded  so  com- 
pletely as  to  eliminate  reasonable  doubt, 
particularly  when  combined  with  the  ac- 
complice's self-contradictory  statements. 
Flanagan  v.  State,  605  So.  2d  753  (Miss. 
1992). 

Evidence  that  a  police  officer,  while 
standing  outside  an  apartment  door,  over- 
heard a  conversation  between  3  people 
inside  the  apartment  concerning  a  sale  of 
cocaine,  was  insufficient  to  support  a  con- 
viction for  conspiracy  to  distribute  the 
cocaine  where  the  statements  overheard 
by  the  officer  were  not  identified  as  com- 
ing from  any  particular  person.  Mickel  v. 
State,  602  So.  2d  1160  (Miss.  1992). 

On  trial  of  felony  charge  of  conspiring  to 
distribute  more  than  one  kilogram  of 
marijuana,  giving  of  instructions  which 
would  allow  the  jury  to  find  defendants 
guilty  based  on  acts  in  furtherance  of  the 
conspiracy  without  requiring  a  separate 
finding  that  they  knowingly  became  a  part 


of  the  agreement  to  commit  the  crime, 
while  erroneous,  did  not  require  reversal, 
where  defendants  failed  to  object,  and  the 
deficiency  of  the  instructions  was  cured  by 
other  instructions  given.  Gray  v.  State, 
487  So.  2d  1304  (Miss.  1986). 

Conviction  of  conspiracy  was  not  sup- 
ported by  evidence  which,  although  rais- 
ing strong  suspicions  that  defendant  and 
others  were  illegally  involved  in  drug  re- 
lated activities,  failed  to  show  that  they 
had  intended  or  agreed  to  sell,  barter, 
transfer,  and  distribute  marijuana. 
McCray  v.  State,  486  So.  2d  1247  (Miss. 
1986). 

Conviction  for  conspiracy  to  possess  and 
distribute  controlled  substances  does  not 
require  showing  of  positive  and  mutual 
agreement;  all  that  must  be  shown  is 
concert  of  free  will;  conspiracy  may  be 
proved  by  acts  of  parties  or  by  circum- 
stances, as  well  as  by  agreement.  Griffin  v. 
State,  480  So.  2d  1124  (Miss.  1985). 

10.  Lesser  included  offenses. 

Defendant  was  not  entitled  to  a  lesser- 
included  offense  instruction  for  simple 
possession  on  his  conviction  of  transfer  of 
a  controlled  substance,  because  defendant 
argued  that  he  did  not  participate  in  the 
sale  of  the  drugs  nor  did  he  have  an5rthing 
to  do  with  the  drugs,  and  given  defen- 
dant's argument  at  trial  that  he  had  noth- 
ing to  do  with  the  drugs,  the  appellate 
court  could  not  find  that  a  jury  instruction 
on  simple  possession  was  warranted. 
Duckworth  v.  State,  989  So.  2d  917  (Miss. 
Ct.  App.  2007),  writ  of  certiorari  denied  by 
993  So.  2d  832,  2008  Miss.  LEXIS  426 
(Miss.  2008). 

Where  the  only  evidence  of  a  smaller 
amount  of  marijuana  was  the  fact  that 
defendant  only  paid  $70,  and  the  price  of 
an  ounce  was  around  $100,  this  was  insuf- 
ficient to  entitle  him  to  a  lesser  included 
instruction  on  the  crime  of  possession  of 
less  than  one  ounce  of  marijuana;  the 
laboratory  report  showed  that  the  amount 
found  was  more  than  one  ounce.  Walker  v. 
State,  962  So.  2d  39  (Miss.  Ct.  App.  2006), 
writ  of  certiorari  denied  en  banc  by  962 
So.  2d  38,  2007  Miss.  LEXIS  419  (Miss. 
2007). 

Where  defendant  was  convicted  of  pos- 
session of  0.1  gram  of  cocaine  in  violation 
of  Miss.  Code  Ann.  §  41-29-139,  the  trial 
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court  did  not  err  in  failing  to  give  the  jury 
a  lesser-included  offense  instruction  re- 
garding the  possession  of  less  than  0.1 
gram  of  cocaine;  since  there  was  no  evi- 
dence offered  that  the  substance  weighed 
less  than  0.1  gram,  there  was  no  eviden- 
tiary support  for  the  instruction  that  de- 
fendant requested.  Walker  v.  State,  880 
So.  2d  1074  (Miss.  Ct.  App.  2004). 

Since  state's  evidence  showing  defen- 
dant had  possession  of  119.6  grams  of 
marijuana-laden  brownies  and  912.3 
grams  of  pure  marijuana  was  insufficient 
to  support  a  conviction  of  possession  of  one 
kilogram  or  more  under  §  41-29- 
139(c)(2)(D),  because  the  weights  could 
not  be  aggregated,  but  did  establish  defen- 
dant's guilt  of  the  lesser  offense  of  posses- 
sion of  more  than  one  ounce,  but  less  than 
one  kilogram,  under  subpart  (c)(2)(C)  of 
the  same  statute,  the  proper  procedure  for 
the  Supreme  Court  was  to  remand  the 
case  for  resentencing  on  the  lesser  offense. 
Drane  v.  State,  493  So.  2d  294  (Miss. 
1986),  cert,  denied,  482  U.S.  916,  107  S. 
Ct.  3189,  96  L.  Ed.  2d  677  (1987). 

Defendant  charged  with  sale  and  deliv- 
ery of  marijuana  is  not  entitled  to  instruc- 
tion of  lessor  included  offense  of  posses- 
sion of  marijuana  where  testimony  of 
defendant  in  his  own  behalf  is  practically 
tantamount  to  confession  that  he  sold  and 
delivered  marijuana,  if  not  to  undercover 
agent  in  person,  than  to  confidential  infor- 
mant in  agent's  presence.  Messer  v.  State, 
483  So.  2d  338  (Miss.  1986). 

Although  due  to  a  temporary  legislative 
oversight  the  possession  of  marijuana 
with  intent  to  sell  is  not  made  unlawful  by 
statute,  a  conviction  for  possession  of 
marijuana  with  intent  to  sell  would  not 
require  reversal  where  the  indictment 
properly  charged  the  lesser  included  of- 
fense of  possession  of  more  than  an  ounce 
of  marijuana.  Mosley  v.  State,  358  So.  2d 
1318  (Miss.  1978). 

Conviction  of  defendant  of  possession 
with  intent  to  sell  marijuana  under  §  41- 
29- 139(a)  was  error  since  that  section  does 
not  make  it  a  criminal  offense;  conviction 
under  §  41-29-139(d)(2)(B)  was  proper 
since  evidence  was  uncontradicted  that  he 
had  in  his  possession  59.4  pounds  of  mari- 
juana. Joyce  V.  State,  327  So.  2d  255  (Miss. 
1976). 


III.  PROSECUTION;  PROCEDURE. 

11.  Indictment. 

Appellant,  who  pled  guilty  to  sale  of  a 
controlled  substance  in  violation  of  Miss. 
Code  Ann.  §  41-29-139(a)(l),  was  not  en- 
titled to  postconviction  relief  on  grounds 
the  indictment  was  defective  for  not  stat- 
ing the  name  of  the  buyer  to  whom  he  sold 
cocaine,  as  §  41-29-139(a)(l)  did  not  Hst 
the  identity  of  the  buyer  as  an  essential 
element  of  the  crime.  Garrett  v.  State,  110 
So.  3d  790  (Miss.  Ct.  App.  2012),  writ  of 
certiorari  denied  by  110  So.  3d  789,  2013 
Miss.  LEXIS  245  (Miss.  2013). 

Trial  court  did  not  err  in  denying  appel- 
lant's petition  for  post-conviction  relief 
because  appellant  failed  to  offer  proof  that 
the  internal  correction  on  the  indictment 
charging  him  with  the  sale  of  cocaine  was 
made  after  the  grand  jury  approved  the 
indictment,  and  the  two  offenses  at  the 
top  of  the  indictment  with  the  correct 
controlled  substance  of  marijuana  were 
typed  in  after  the  grand  jury's  approval; 
the  indictment  only  had  an  internal  incon- 
sistency and  did  not  contain  the  wrong 
controlled  substance  throughout.  Miller  v. 
State,  61  So.  3d  944  (Miss.  Ct.  App.  2011). 

Although  appellant  alleged  that  his 
original  indictment  contained  a  defect  be- 
cause it  only  referenced  the  enhancement 
statute.  Miss.  Code  Ann.  §  41-29-142,  not 
Miss.  Code  Ann.  §  41-29-139,  under 
which  he  ultimately  pleaded  guilty,  it  was 
apparent  that  the  reason  for  the  different 
statute  was  a  result  of  appellant's  plea 
agreement  with  the  State  in  order  to  re- 
ceive the  more  lenient  sentence  available 
under  §  41-29-139;  consequently,  there 
was  no  error  in  the  disparity  between  the 
indictment  and  sentencing  order.  Regard- 
less, appellant  waived  any  claim  of  defect 
with  his  entry  of  a  guilty  plea.  Graham  v. 
State,  85  So.  3d  860  (Miss.  Ct.  App.  2010), 
opinion  withdrawn  by,  substituted  opinion 
at  85  So.  3d  860,  2011  Miss.  App.  LEXIS 
33  (Miss.  Ct.  App.  2011). 

Indictment  alleging  that  defendant  sold 
cocaine  was  adequate  because  the  indict- 
ment did  not  have  to  contain  the  alleged 
weight  of  the  cocaine.  Harris  v.  State,  17 
So.  3d  1115  (Miss.  Ct.  App.  2009),  writ  of 
certiorari  denied  by  17  So.  3d  99,  2009 
Miss.  LEXIS  452  (Miss.  2009). 
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Where  defedant  was  charged  with  pos- 
session of  a  controlled  substance  with  the 
intent  to  sell  or  distribute  under  Miss. 
Code  Ann.  §  41-29-139(a)(l),  no  prejudi- 
cial error  occurred  when  the  State  was 
permitted  to  amend  the  indictment  to 
allege  that  the  crime  was  committed 
within  1,500  feet  of  a  day  care  center 
instead  of  a  park  because  the  amendment 
did  not  change  the  crime  for  which  defen- 
dant was  charged  but  merely  amended 
the  allegations  related  to  the  enhance- 
ment provisions  of  Miss.  Code  Ann.  §  41- 
29-142  to  comport  with  the  evidence  that 
would  be  presented  at  trial.  Further,  be- 
cause the  indictment  was  amended  six 
months  before  trial  commenced,  the  de- 
fense was  given  sufficient  notice  to  pre- 
pare and  adjust  their  defense  accordingly. 
Tarver  v.  State,  15  So.  3d  446  (Miss.  Ct. 
App.  2009),  writ  of  certiorari  denied  by  15 
So.  3d  426,  2009  Miss.  LEXIS  398  (Miss. 
2009). 

Indictment  was  sufficient  under  Miss. 
Unif  Cir.  &  County  Ct.  Prac.  7.06  because 
it  listed  the  state,  court,  and  county  in 
which  the  indictment  was  being  brought. 
Furthermore,  because  the  weight  involved 
in  a  charge  of  possession  of  cocaine  under 
Miss.  Code  Ann.  §  41-29-139  only  affected 
the  penalty  imposed,  not  the  crime  itself, 
there  was  no  problem  with  the  amend- 
ment of  the  indictment.  Harris  v.  State,  5 
So.  3d  1127  (Miss.  Ct.  App.  2008),  writ  of 
certiorari  denied  by  11  So.  3d  1250,  2009 
Miss.  LEXIS  181  (Miss.  2009). 

Inmate  was  not  entitled  to  post-convic- 
tion relief  on  the  ground  that  the  indict- 
ment was  defective  because  the  indict- 
ment charged  the  inmate  with  knowingly 
and  intentionally  selling  cocaine  in  viola- 
tion of  Miss.  Code  Ann.  §  41-29-139, 
which  was  sufficient  to  notify  the  inmate 
that  the  inmate  was  charged  with  the 
crime  of  knowingly  and  intentionally  sell- 
ing a  Schedule  II  controlled  substance 
under  §  41-29-139(a)(l)  and  that  the  in- 
mate could  be  sentenced  under  §  41-29- 
139(b)(1).  Stepp  V.  State,  958  So.  2d  257 
(Miss.  Ct.  App.  2007). 

Defendant  did  not  have  a  meritorious 
claim  when  he  stated  that  he  received 
ineffective  assistance  of  counsel  because 
counsel  did  not  inform  defendant  about  a 
"defect"  in  the  indictment;  the  fact  that 


the  indictment  did  not  set  forth  the  price 
obtained  for  the  cocaine  or  the  weight  of 
the  cocaine  did  not  make  the  indictment 
defective  because  price  and  weight  were 
not  elements  of  the  crime.  Dunlap  v.  State, 
956  So.  2d  1088  (Miss.  Ct.  App.  2007). 

Post-conviction  relief  was  denied  in  a 
case  where  defendant  was  convicted  of  the 
sale  of  cocaine  because  the  indictment 
satisfied  Miss.  Unif  Cir.  &  County  Ct. 
Prac.  R.  7.06  when  it  included  the  date 
that  the  offense  was  allegedly  committed; 
moreover,  the  money  received  and  the 
amount  of  cocaine  did  not  have  to  be 
included  in  the  indictment  they  were  not 
elements  of  the  crime  under  Miss.  Code 
Ann.  §  41-29-139(a)(l),  (b)(1).  Shorter  v. 
State,  946  So.  2d  815  (Miss.  Ct.  App. 
2007). 

Defendant's  indictment  was  not  defec- 
tive under  Miss.  Unif  Cir.  &  County  Ct. 
Prac.  R.  7.06  where  defendant's  assertion 
that  the  indictment  needed  to  mention  a 
particular  quantity  of  drug  was  flawed, 
and  cocaine  was  a  Schedule  II  drug  that 
was  made  criminal  by  Miss.  Code  Ann. 
§  41-29-139(c),  and  a  particular  quantity 
was  not  specified;  thus,  the  amount  of 
cocaine  that  defendant  sold  was  not  an 
essential  element  to  the  crime.  Mosley  v. 
State,  941  So.  2d  877  (Miss.  Ct.  App. 
2006). 

Even  if  a  petition  for  post-conviction 
relief  had  not  been  procedurally  barred, 
an  indictment  for  the  sale  of  cocaine  was 
not  fatally  flawed  for  failing  to  state  the 
amount  of  cocaine  because  this  was  not 
required.  Glenn  v.  State,  940  So.  2d  969 
(Miss.  Ct.  App.  2006). 

Trial  court  properly  denied  a  petition  for 
post-conviction  relief  where  an  indictment 
was  not  invalid  for  failing  to  state  the 
specific  amount  of  cocaine  that  petitioner 
was  charged  with  selling;  there  was  no 
requirement  that  a  specific  amount  of  a 
controlled  substance  be  found  for  a  person 
to  be  convicted  under  Miss.  Code  Ann. 
§  41-29-139.  Elhott  v  State,  939  So.  2d 
824  (Miss.  Ct.  App.  2006). 

Indictment  charging  appellant  with 
selling  of  cocaine  was  not  required  to 
allege  the  weight  of  the  controlled  sub- 
stance, because  it  was  not  an  element  of 
the  crime  defined  in  Miss.  Code  Ann. 
§  41-29-139(a)(l);   the   indictment  was 
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valid  because  it  charged  that  appellant 
did  "knowingly  and  intentionally  sell  or 
transfer"  cocaine.  Hammond  v.  State,  938 
So.  2d  375  (Miss.  Ct.  App.  2006). 

So  long  as  the  state  proved  that  defen- 
dant knowingly  possessed  the  drugs  in 
question,  he  in  fact  committed  a  felony 
according  to  Miss.  Code  Ann.  §  41-29-139; 
therefore,  the  language  "willingly,  unlaw- 
fully, feloniously"  in  the  indictment  was 
mere  surplusage,  and  the  fact  that  the 
form  of  the  verdict  instruction  omitted 
this  surplusage  was  not  erroneous  as  it 
created  no  injustice.  McKlemurry  v.  State, 
947  So.  2d  987  (Miss.  Ct.  App.  2006),  writ 
of  certiorari  denied  by  947  So.  2d  960, 
2007  Miss.  LEXIS  78  (Miss.  2007). 

Defendant's  convictions  for  two  counts 
of  the  sale  of  a  controlled  substance  were 
appropriate  because  an  amendment  to  her 
indictment  served  only  to  aid  her  since  the 
sale  of  a  Schedule  III  substance  was  pe- 
nalized less  severely  than  the  sale  of  a 
Schedule  II  substance  under  Miss.  Code 
Ann.  §  41-29-139(b);  her  defense  was  not 
prejudiced  by  the  amendment.  Graham  v. 
State,  935  So.  2d  1119  (Miss.  Ct.  App. 
2006). 

Defendant  argued  that  due  to  the  in- 
dictment's failure  to  specifically  identify 
the  confidential  informant  listed,  his  de- 
fense was  unduly  prejudiced  and  there- 
fore the  verdict  should  have  been  over- 
turned. However,  a  review  of  the  record 
showed  defendant  did  not  object  to  the 
contents  of  the  indictment  at  the  trial 
level,  thus  waiving  this  issue  for  appeal; 
in  any  event,  such  a  variance  between  the 
indictment  and  the  proof  presented  at 
trial  was  not  considered  a  fatal  variance, 
and  the  State  thoroughly  demonstrated 
that  the  subject  individual  purchased  co- 
caine from  defendant  while  acting  as  a 
confidential  informant.  Jerninghan  v. 
State,  910  So.  2d  748  (Miss.  Ct.  App. 

2005)  ,  writ  of  certiorari  dismissed  by  933 
So.  2d  303,  2006  Miss.  LEXIS  306  (Miss. 

2006)  . 

Where  defendant  was  charged  with  pos- 
session of  marihuana,  the  failure  of  the 
first  grand  jury  to  return  a  true  bill 
against  him  did  not  terminate  the  pros- 
ecution against  him.  The  two-year  statute 
of  limitations  under  Miss.  Code  Ann. 
§  99-1-5  was  not  a  bar  to  his  prosecution 


where  he  was  arrested  for  the  offense 
within  two  years  of  the  date  in  which  he 
allegedly  committed  it.  State  v.  Parkman, 
906  So.  2d  888  (Miss.  Ct.  App.  2005). 

In  a  case  related  to  the  sale  of  cocaine, 
post-conviction  relief  was  properly  denied 
because  appellant's  indictment  was  not 
faulty,  as  neither  Miss.  Code  Ann.  §41- 
29- 139(a)(1)  nor  (b)  required  that  a  spe- 
cific amount  of  cocaine  be  included  in  the 
indictment;  although  §  4 1-29- 139(b)  con- 
tained sentencing  standards  for  crimes 
involving  marijuana  depending  on  the 
amount  of  the  controlled  substance,  such 
limitations  did  not  apply  to  crimes  involv- 
ing cocaine.  Waites  v.  State,  872  So.  2d  758 
(Miss.  Ct.  App.  2004). 

Defendant  alleged,  in  his  claim  for 
postconviction  relief,  that  the  indictment 
was  defective  as  it  failed  to  specify  the 
amount  of  cocaine  allegedly  sold;  however, 
the  amount  was  not  an  essential  element 
of  the  crime.  Campbell  v  State,  878  So.  2d 
227  (Miss.  Ct.  App.  2004),  cert,  denied, 
878  So.  2d  66  (Miss.  2004). 

Where  defendant  sold  a  substance  rep- 
resented to  be  cocaine  to  an  undercover 
cooperating  individual  and  defendant  was 
subsequently  arrested  at  his  residence, 
where  a  bottle  containing  a  substance 
resembling  crack  cocaine  was  discovered 
hidden  under  the  kitchen  sink,  defendant 
was  not  subjected  to  double  jeopardy  be- 
cause the  indictment  did  not  determine 
whether  the  cocaine  in  the  residence  was 
from  the  same  quantity  of  the  illegal  ille- 
gal drug;  it  was  not  necessary  for  an 
indictment  to  so  specifically  identify  the 
particular  quantity  of  narcotic  by  lan- 
guage that  it  could,  by  those  descriptive 
terms  alone  be  distinguished  from  any 
other  quantity  of  the  same  type  of  nar- 
cotic. Wright  V.  State,  863  So.  2d  1005 
(Miss.  Ct.  App.  2004). 

An  indictment  for  unlawful  possession 
of  cocaine  need  not  mention  a  particular 
quantity  of  the  drug.  Carroll  v.  State,  755 
So.  2d  483  (Miss.  Ct.  App.  1999). 

An  indictment  was  sufficient  where  it 
charged  the  defendant,  in  plain  language, 
with  the  crime  of  unlawful  possession  of 
cocaine;  the  indictment's  failure  to  nar- 
rowly focus  onto  a  particular  subsection 
within  the  allegedly  violated  statute  was 
not  necessary  to  inform  the  defendant  of 
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the  essential  elements  of  the  crime.  Car- 
roll V.  State,  755  So.  2d  483  (Miss.  Ct.  App. 
1999). 

Issue  of  whether  indictment  was  flawed 
as  it  charged  two  separate  crimes  within  a 
single-count  indictment  was  not  properly 
before  the  Supreme  Court,  where  defen- 
dant did  not  raise  issue  until  after  trial. 
Medina  v.  State,  688  So.  2d  727  (Miss. 

1996)  ,  reh'g  denied,  691  So.  2d  1027  (Miss. 

1997)  . 

Any  error  that  resulted  from  indict- 
ment's possible  duplication  in  charging 
two  separate  crimes  within  a  single-count 
indictment  was  harmless,  because  ambi- 
guity did  not  diminish  defendant's  ability 
to  defend  herself  against  charge  on  which 
she  was  ultimately  convicted  of  transfer  of 
cocaine;  simple  sale  of  cocaine  on  one 
occasion,  for  which  defendant  was  found 
guilty,  was  quite  clearly  a  lesser  included 
offense  of  "drug  kingpin"  provision,  re- 
gardless of  whether  that  provision  consti- 
tuted an  enhancement  or  an  entirely  sepa- 
rate crime.  Medina  v.  State,  688  So.  2d  727 
(Miss.  1996),  reh'g  denied,  691  So.  2d  1027 
(Miss.  1997). 

State  may  be  allowed  to  proceed  on 
indictment  charging  5  counts  of  posses- 
sion of  controlled  substances  where 
crimes  charged  have  same  elements  and 
proof,  although  carrying  different  maxi- 
mum punishments,  and  arose  from  same 
transaction  or  occurrence;  trial  court 
properly  recognizes  different  maximum 
punishments  by  sentencing  defendant 
separately  on  each  charge  for  which  con- 
victed. Dixon  V.  State,  465  So.  2d  1092 
(Miss.  1985). 

An  indictment  charging  defendant  with 
conspiracy  to  "deliver"  cocaine,  in  viola- 
tion of  §  41-29-139,  was  not  faulty,  even 
though  the  statute  does  not  use  the  word 
"deliver",  since  "transfer",  the  word  used 
in  the  statute,  is  the  equivalent  of  "de- 
liver"; moreover,  pursuant  to  §  99-7-21, 
any  defect  in  the  indictment  was  waived, 
since  defendant  did  not  dumur  to  the 
indictment  before  the  jury  was  impaneled. 
Gandy  v.  State,  438  So.  2d  279  (Miss. 
1983). 

In  a  prosecution  for  the  sale  of  mari- 
juana where  the  indictment  failed  to 
specify  whether  the  amount  sold  was 
more  or  less  than  one  kilogram,  the  trial 


court  properly  held  that  if  the  defendant 
were  convicted  he  would  be  sentenced 
under  the  statute  which  imposed  the  les- 
sor punishment.  Broadus  v.  State,  392  So. 
2d  203  (Miss.  1980). 

Indictment  charging  appellant  with  the 
possession  of  more  than  one  ounce  of 
marijuana  with  intent  to  sell  was  errone- 
ous as  there  is  no  statute  making  such 
possession  with  intent  to  sell  a  crime; 
however,  as  possession  of  more  than  one 
ounce  of  marijuana  is  a  crime,  the  indict- 
ment charged  appellant  with  a  criminal 
offense  and  the  words  "with  intent  to  sell" 
should  have  been  stricken  as  surplusage. 
Schloder  v.  State,  310  So.  2d  721  (Miss. 
1975). 

Where  in  a  single  count  indictment, 
possession  and  production  of  a  controlled 
substance  is  charged  conjunctively,  such 
possession  and  production  constitute  as- 
pects of  a  single  transaction  and  the  pos- 
session, having  been  merely  incidental  to 
the  production  of  the  substance,  does  not 
constitute  a  charge  of  a  separate  or  dis- 
tinct offense,  and  consequently  indict- 
ment charging  defendant  did  possess  and 
produce  marijuana  was  not  fatally  defec- 
tive. Wolf  V.  State,  281  So.  2d  445  (Miss. 
1973). 

Where  the  sale  of  marijuana  was  a 
crime  before  the  Uniform  Controlled  Sub- 
stances Law  of  1971  became  effective,  and 
likewise  constituted  a  crime  under  the 
1971  Law,  an  indictment  charging  the 
defendant  with  a  violation  of  the  Law  by 
sale  of  marijuana  before  the  effective  date 
of  the  Law,  sufficiently  charged  the  crime 
of  selling  marijuana  under  prior  law,  and 
a  referencing  indictment  to  the  Law  was 
at  most  mere  surplusage.  Alston  v.  State, 
258  So.  2d  436  (Miss.  1972). 

An  indictment  which  charged  that  on  a 
given  date,  the  defendant  wilfully,  unlaw- 
fully, and  feloniously  sold  marijuana  con- 
trary to  the  statute,  charged  the  essen- 
tials of  the  offense  and  it  was  not 
necessary  to  state  the  name  of  the  person 
who  purchased  the  marijuana.  Young  v. 
State,  245  So.  2d  26  (Miss.  1971). 

12.  Burden  of  proof. 

By  proving  that  the  pills  defendant 
transferred  were  Oxycodone,  the  State 
proved  that  she  transferred  a  controlled 
substance  in  violation  of  Miss.  Code  Ann. 
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§  41-29-139(a)(l)  (2001)  because 
Oxycodone  was  in  fact  a  Schedule  II  con- 
trolled substance  under  Schedule  II,  Miss. 
Code  Ann.  §  41-29-115  (A)(a)(l)(xiv) 
(2001),  and  the  designation  of  Oxycodone 
as  a  controlled  substance  was  not  a  ques- 
tion of  fact  for  the  jury.  Lawrence  v.  State, 
928  So.  2d  894  (Miss.  Ct.  App.  2005). 

Evidence  that  defendant  to  charge  of 
possession  of  marijuana  with  intent  to  sell 
occupied  and  inhabited  and  had  dominion 
and  control  over  apartment,  in  bathroom 
of  which  5  grocery  bags  of  marijuana  were 
found,  is  direct,  not  circumstantial,  and 
does  not  saddle  prosecution  with  height- 
ened burden  of  proof  of  guilt  to  exclusion 
of  every  reasonable  hypothesis  consistent 
with  innocence  and  does  not  entitle  defen- 
dant to  circumstantial  evidence  instruc- 
tion. Keys  V.  State,  478  So.  2d  266  (Miss. 
1985). 

In  a  drug  prosecution,  where  owner  of 
property  the  State  sought  to  have  forfeited 
was  not  charged  with  illegal  conduct,  all 
the  State  needed  to  prove,  under  §  41-29- 
139,  was  that  the  seized  items  were  pos- 
sessed by  the  defendant  with  the  intent  to 
be  used  in  connection  with  an  illegal 
smuggling  conspiracy.  Reed  v.  State  ex  rel. 
Miss.  Bureau  of  Narcotics,  460  So.  2d  115 
(Miss.  1984). 

In  the  trial  of  a  defendant  charged  with 
the  crime  of  delivering  marijuana  to  a 
named  individual,  and  who  was  subse- 
quently convicted  there  is  no  burden  on 
the  state  to  negate  the  assertion  that  the 
defendant  was  one  of  the  persons  privi- 
leged under  the  controlled  dangerous  sub- 
stances law  to  possess  marijuana.  Heidel- 
berg v.  State,  272  So.  2d  922  (Miss.  1973). 

12.5.  Multiple  counts. 

Defendant's  right  to  protection  against 
double  jeopardy  was  not  violated  because 
he  was  subject  to  multiple  punishments 
for  possession  with  intent  to  distribute 
five  separate  controlled  substances,  be- 
cause to  obtain  a  verdict  on  each  count, 
the  State  was  required  to  prove  beyond  a 
reasonable  doubt  that  each  of  the  sub- 
stances found  in  defendant's  house  was  in 
fact  a  controlled  substance  under  Miss. 
Code  Ann.  §  41-29-139  (Rev.  2009),  and 
that  defendant  possessed  and  intended  to 
sell  each  drug.  Watkins  v.  State,  90  So.  3d 
1283  (Miss.  Aug.  16,  2012),  modified  by 


2012  Miss.  LEXIS  624  (Miss.  Dec.  13, 
2012). 

13.  Entrapment. 

Trial  court  did  not  err  in  disallowing 
testimony  of  defendant's  bad  childhood 
and  relationship  with  her  mother,  as  her 
defense  of  entrapment  was  whether  she 
was  predisposed  to  commit  the  crime  and 
was  induced  by  law  enforcement  to  do  so; 
defendant  testified  to  everything  that  she 
claimed  her  mother  would  have  testified, 
and  the  jury  was  able  to  hear  the  effect  of 
the  mother's  illness  on  defendant,  plus 
other  testimony  concerning  an  alleged 
grudge  by  one  agent  would  have  been 
irrelevant  and  confusing  and  misleading 
to  the  jury,  plus  that  agent  turned  over  the 
information  to  another  agent,  who  made 
the  decision  to  proceed  with  the  buy.  Pitt- 
man  V.  State,  987  So.  2d  1010  (Miss.  Ct. 
App.  2007),  writ  of  certiorari  dismissed  en 
banc  by  2008  Miss.  LEXIS  368  (Miss.  July 
31,  2008). 

Defendant  did  not  make  out  prima  facie 
case  of  entrapment  so  as  to  be  entitled  to 
instruction  on  entrapment  defense  in 
prosecution  for  selling  crack  cocaine,  de- 
spite evidence  that  defendant  would  not 
have  made  sale  of  cocaine  to  law  enforce- 
ment agent  if  agent  had  not  approached 
him;  defendant  was  asked  to  sell  the  sub- 
stance and  he  was  caught,  and  no  one 
coerced  or  otherwise  forced  defendant  to 
deliver  substance  to  agent.  Walls  v.  State, 
672  So.  2d  1227  (Miss.  1996). 

In  a  prosecution  for  delivery  of  mari- 
juana and  possession  of  marijuana  with 
intent  to  distribute,  the  evidence  was  suf- 
ficient to  support  the  jury's  finding  that 
the  defendants  were  not  entrapped,  in 
spite  of  the  defendants'  argument  that  all 
of  the  marijuana  involved  in  the  case  had 
been  supplied  by  a  confidential  informant 
and  that  an  undercover  narcotics  agent 
had  induced  one  of  the  defendants  to  sell  a 
portion  of  what  the  confidential  informant 
had  supplied,  where  the  narcotics  agent 
testified  that  he  did  not  know  of  anyone 
associated  with  the  State,  including  the 
confidential  informant,  who  had  furnished 
the  marijuana  to  the  defendants,  and 
there  was  substantial  circumstantial  evi- 
dence of  predisposition  on  the  part  of  both 
defendants.  Bosarge  v.  State,  594  So.  2d 
1143  (Miss.  1991). 
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A  defendant's  testimony  that  a  confi- 
dential informant,  who  was  assisting  law 
enforcement  agencies  in  undercover  in- 
vestigations, had  furnished  the  marijuana 
which  the  defendant  later  sold  to  an  un- 
dercover police  officer  at  the  informant's 
request  was  sufficient  to  establish  the 
defense  of  entrapment  in  a  prosecution 
against  the  defendant  for  sale  of  mari- 
juana. Pulliam  V.  State,  592  So.  2d  24 
(Miss.  1991). 

In  a  prosecution  for  sale  of  cocaine,  the 
evidence  was  sufficient  to  support  the  ju- 
ry's rejection  of  the  defendant's  defense  of 
entrapment,  even  though  the  defendant 
offered  2  witnesses  who  said  that  they  had 
seen  the  informant  who  purchased  the 
cocaine  from  the  defendant  at  the  defen- 
dant's trailer  several  times  during  the 
week  before  the  sale,  where  the  defendant 
did  not  offer  any  witnesses  who  were 
present  when  the  informant  supposedly 
talked  to  the  defendant.  Bush  v.  State,  585 
So.  2d  1262  (Miss.  1991),  opinion  after 
remand,  597  So.  2d  656  (Miss.  1992). 

A  defendant  who  was  convicted  of  the 
sale  of  cocaine  was  entitled  to  a  new  trial 
where  a  confidential  informant  had  told 
the  defendant  that  the  informant  owed  a 
third  party  some  money,  that  he  could  not 
go  with  his  "cousin"  (an  undercover  nar- 
cotics agent)  to  get  some  cocaine,  but  he 
would  give  the  defendant  $5  if  he  would  go 
get  it  "for  him  and  his  cousin,"  the  defen- 
dant took  the  undercover  agent  to  the 
third  party's  house  and  went  inside  and 
purchased  cocaine  for  the  agent,  and  there 
was  no  evidence  of  whether  the  third 
party  was  acting  on  behalf  of  the  narcotics 
agents.  Since  the  defendant  would  be  en- 
titled to  an  acquittal  on  the  ground  of 
entrapment  if  the  third  party  was  assist- 
ing the  narcotics  agent,  it  was  relevant  for 
a  jury  to  hear  first  hand  evidence  of 
whether  the  third  party  was  or  was  not 
acting  on  behalf  of  the  agents,  and  the 
State  should  have  been  required  to  pro- 
vide such  evidence.  Daniels  v.  State,  569 
So.  2d  1174  (Miss.  1990). 

The  State  is  not  permitted  to  conduct  a 
"supply-and-buy"  sale  of  drugs,  whereby  a 
confidential  informant  supplies  contra- 
band to  the  defendant  and  an  undercover 
narcotics  agent  then  purchases  the  con- 
traband from  the  defendant.  Supply-and- 


buy  has  great  potential  for  abuse.  The 
accused  is  put  in  a  position  where  he  or 
she  may  only  plead  entrapment,  where  he 
or  she  must  admit  the  underlying  crimi- 
nal act,  deny  a  disposed  (and  subjective) 
state  of  mind  and  open  up  his  or  her  entire 
life  as  the  prosecution  litigates  predispo- 
sition, virtually  assuring  that  the  jury  will 
never  acquit  the  guilty  and  few,  if  any,  of 
the  innocent.  Supply-and-buy  strips  the 
accused  of  important  protections  the  law 
would  otherwise  afford  him  or  her-that  he 
or  she  stand  trial  for  the  offense  charged 
in  the  indictment  and  for  that  alone.  It 
thus  vests  in  the  Bureau  of  Narcotics 
great  power  to  decide  who  is  guilty  and  to 
set  up  its  mark  so  that  he  or  she  is  without 
practical  chance  for  acquittal.  This  is  not 
where  the  constitution  puts  the  power  to 
decide  guilt  or  innocence.  Moreover,  the 
stratagem  requires  that  prosecution 
agents  practice  deception  en  route  to  not 
one  but  2  otherwise  criminal  acts-the  sup- 
ply and  the  buy.  Tanner  v.  State,  566  So. 
2d  1246  (Miss.  1990). 

In  a  prosecution  for  sale  of  marijuana, 
the  defendant  made  a  prima  facie  case  of 
entrapment  and  it  was  reversible  error  for 
the  trial  court  to  deny  him  an  instruction 
on  the  entrapment  defense  where  the  de- 
fendant testified  that  he  and  the  infor- 
mant had  been  extremely  close  friends  for 
several  years,  the  informant  called  15  or 
20  times  tr3dng  to  persuade  him  to  pur- 
chase some  marijuana  for  a  "friend"  (an 
undercover  agent),  and  that  he  made  no 
profit  from  the  drug  transaction.  Further- 
more, the  trial  court  erred  in  restricting 
the  defendant  in  the  development  of  his 
entrapment  defense  where,  on  numerous 
occasions,  the  defendant  sought  to  ques- 
tion the  undercover  agent  and  the  infor- 
mant on  matters  that  concerned  either 
their  credibility,  bias,  or  interest  in  per- 
suading the  defendant  to  engage  in  an 
illegal  drug  transaction  and  the  trial 
judge  repeatedly  sustained  the  State's  ob- 
jections to  this  line  of  questioning  on  the 
grounds  that  the  questions  concerned  ir- 
relevant or  collateral  matters.  Avery  v. 
State,  548  So.  2d  385  (Miss.  1989). 

Where  a  defendant's  testimony  stands 
uncontradicted,  undisputed,  and  unim- 
peached,  even  though  the  jury  may  not 
have  believed  the  defendant,  that  testi- 
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mony  stands  and  makes  out  the  defense. 
In  such  cases,  prosecutors  must  have  re- 
buttal evidence  at  hand  to  refute  such 
testimony.  Thus,  in  a  prosecution  for  sale 
of  marijuana,  a  defendant's  motion  for  a 
directed  verdict  at  the  conclusion  of  all  of 
the  evidence  in  the  case  should  have  been 
granted  where  the  defendant  established 
the  defense  of  entrapment  by  his  own 
uncontradicted  and  unimpeached  testi- 
mony Gamble  v  State,  543  So.  2d  184 
(Miss.  1989). 

A  defendant  accused  of  selling  mari- 
juana was  entitled  to  have  an  entrapment 
instruction  submitted  to  the  jury  based  on 
his  testimony  that  he  had  never  made  a 
sale  of  marijuana  before,  that  he  had  no 
plans,  intent  or  disposition  to  make  such  a 
sale,  and  that,  had  it  not  been  for  the 
importuning  of  the  Bureau  of  Narcotics 
confidential  informant,  he  would  not  have 
done  so.  King  v  State,  530  So.  2d  1356 
(Miss.  1988). 

Adverse  sale  or  reverse  undercover  op- 
eration, in  which  narcotics  officers  at- 
tempted to  sell  or  furnish  marijuana 
owned  by  the  state  to  defendant  and  his 
colleagues,  constituted  entrapment,  since 
the  predisposition  to  commit  the  crime 
was  instigated  by  the  narcotics  officers, 
and  the  defense  of  entrapment  could  be 
interposed  to  the  charge  of  conspiracy  to 
possess  marijuana  without  the  defendant 
taking  the  stand  to  testify.  Barnes  v. 
State,  493  So.  2d  313  (Miss.  1986). 

14.  Jury  instructions. 

Jury  was  properly  instructed  on  the 
elements  of  simple  possession  under  Miss. 
Code  Ann.  §  41-29-139(c)  because  the  in- 
structions tracked  the  language  of  the 
simple-possession  statute;  the  instruc- 
tions were  prepared  by  counsel  for  defen- 
dant. Campbell  v.  State,  —  So.  3d  —  2012 
Miss.  App.  LEXIS  608  (Miss.  Ct.  App.  Oct. 
2,  2012). 

Trial  court  properly  gave  a  jury  instruc- 
tion on  possession  as  a  lesser  included 
offense  under  Miss.  Code  Ann.  §  41-29- 
139(c)  as  a  possession  offense  was  an 
offense  necessarily  committed  along  with 
the  offense  charged  of  possession  with 
intent;  there  was  no  additional  element  of 
proof  involved  in  a  possession  case  versus 
a  possession  with  intent  case,  and  weight 
was  in  the  statute  for  the  purpose  of 


sentencing  options  for  the  judge,  not  the 
jury.  Gregory  v.  State,  96  So.  3d  54  (Miss. 
Ct.  App.  2012). 

Circuit  court's  jury  instruction  on  the 
meaning  and/or  elements  of  the  crime  of 
possession  of  cocaine  with  the  intent  to 
distribute  was  adequate  and  should  have 
been  understood  by  a  reasonable  jury  be- 
cause the  instruction  contained  all  of  the 
elements  of  the  crime  of  possession  of 
cocaine  with  the  intent  to  distribute.  Pe- 
terson V.  State,  37  So.  3d  669  (Miss.  Ct. 
App.  2010). 

Defendant  made  no  contemporaneous 
objection  at  trial  to  the  prosecutor's  ques- 
tion on  voir  dire,  such  that  the  issue  was 
waived,  but  notwithstanding  the  proce- 
dural bar,  the  issue  was  without  merit 
because  the  error,  if  any,  was  harmless; 
Miss.  Unif  Cir.  &  County  Ct.  Prac.  3.07, 
cited  by  defendant,  dealt  with  written  jury 
instructions  and  was  irrelevant  to  the 
issue,  and  assuming  for  the  sake  of  argu- 
ment that  the  prosecution  impermissibly 
offered  an  opinion  on  the  law,  contrary  to 
Miss.  Unif  Cir.  &  County  Ct.  Prac.  R. 
3.05,  any  error  was  harmless  because  the 
prosecutor  did  not  misstate  the  law  and 
the  jury  was  later  properly  instructed  on 
the  law  of  possession,  in  defendant's  trial 
for  possession  of  more  than  five  kilograms 
of  marijuana  in  Miss.  Code  Ann.  §  41-29- 
139(c)(2)(G).  Morales  v.  State,  990  So.  2d 
273  (Miss.  Ct.  App.  2008). 

Trial  court's  refusal  to  give  a  proposed 
instruction  by  defendant  did  not  require 
reversal  because  its  contents  were  covered 
fairly  elsewhere  in  instructions  given  by 
the  trial  court;  read  as  a  whole,  the  in- 
structions fairly  announced  the  law  and 
created  no  injustice  in  defendant's  trial  for 
possession  of  more  than  five  kilograms  of 
marijuana  in  Miss.  Code  Ann.  §  41-29- 
139(c)(2)(G).  Morales  v  State,  990  So.  2d 
273  (Miss.  Ct.  App.  2008). 

Defendant  was  not  entitled  to  a  lesser- 
included  offense  instruction  relating  to 
possession  simply  based  on  the  fact  that 
she  momentarily  possessed  crack  cocaine 
before  it  was  sold;  there  was  no  other 
evidence  that  would  have  supported  a 
possession  conviction.  Spann  v.  State,  970 
So.  2d  135  (Miss.  2007). 

Defendant  failed  to  establish  entrap- 
ment as  a  matter  of  law;  the  trial  court  did 
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not  err  in  not  submitting  an  entrapment 
as  a  matter  of  law  instruction,  given  that 
the  trial  court  found  that  the  facts  did  not 
support  defendant's  claim  that  law  en- 
forcement acted  outrageously,  plus  the 
court  had  previously  found  no  entrapment 
as  a  matter  of  law  in  situations  where  law 
enforcement  provided  the  money  to  the 
confidential  informant  to  make  a  pur- 
chase, and  the  court  was  not  persuaded  by 
defendant's  claim  that  her  situation  was 
similar  to  a  "reverse  sale."  Pittman  v. 
State,  987  So.  2d  1010  (Miss.  Ct.  App. 

2007)  ,  writ  of  certiorari  dismissed  en  banc 
by  2008  Miss.  LEXIS  368  (Miss.  July  31, 

2008)  . 

Defendant  who  was  found  guilty  of  at- 
tempted manufacture  of  methamphet- 
amine  under  Miss.  Code  Ann.  §  41-29- 
313(l)(c)  did  not  show  that  counsel  was 
deficient  in  failing  to  request  a  jury  in- 
struction on  possession  of  precursor 
chemicals  under  Miss.  Code  Ann.  §  41-29- 
139(b)(1)  because  the  two  offenses  carried 
the  same  penalty.  Myhand  v.  State,  981 
So.  2d  988  (Miss.  Ct.  App.  2007),  writ  of 
certiorari  denied  by  981  So.  2d  298,  2008 
Miss.  LEXIS  225  (Miss.  2008). 

In  a  case  involving  cocaine  possession 
under  Miss.  Code  Ann.  §  41-29- 
139(c)(1)(B),  jury  instructions  given  re- 
garding the  presumption  of  possession 
against  defendant  as  the  owner  of  a  ve- 
hicle were  not  erroneous  because  it  was 
for  the  jury  to  decide  if  defendant  was  the 
actual  owner  of  such  where  title  had  not 
been  transferred;  moreover,  when  reading 
the  instructions  given  as  a  whole,  they 
contained  language  requiring  proof  that 
defendant  had  "intentional  and  conscious" 
control  over  the  illegal  substances.  Bates 
V.  State,  952  So.  2d  320  (Miss.  Ct.  App. 
2007). 

Elements  for  the  charge  of  sale  of  co- 
caine as  listed  in  Miss.  Code  Ann.  §  41- 
29-139  were  necessarily  included  to  prove 
the  crime  of  sale  of  cocaine  while  in  pos- 
session of  a  firearm  under  Miss.  Code 
Ann.  §  41-29-152,  as  §  41-29-152  simply 
provided  for  an  enhanced  penalty  for  the 
commission  of  a  crime  under  §  41-29-139, 
but  it  was  still  necessary  that  each  ele- 
ment of  the  charged  offense  under  §  41- 
29-139  be  proven;  the  jury  was  properly 
instructed  that  defendant  could  be  found 


guilty  of  sale  of  cocaine,  a  lesser-included 
offense  to  the  charge  of  sale  of  cocaine 
while  in  possession  of  a  firearm,  and  thus 
pursuant  to  Miss.  Code  Ann.  §  99-19-5(1), 
there  was  no  merit  to  the  argument  that 
the  indictment  against  was  not  valid  be- 
cause a  lesser-included  offense  was  not 
stated.  Davis  v.  State,  950  So.  2d  1073 
(Miss.  Ct.  App.  2007). 

Defendant  argued  it  was  plain  error  for 
the  trial  court  to  have  granted  the  subject 
instruction  because  its  language  did  not 
include  the  word  "sell"  for  which  he  was 
indicted  and  later  convicted.  Instead,  the 
words  "transferred  or  delivered"  were  in- 
cluded; his  substantial  rights  were  not 
affected  and  his  argument  was  without 
merit  as  Miss.  Code  Ann.  §  41-29- 
139(a)(1)  enumerated  several  offenses  in- 
cluding, to  sell,  barter,  transfer,  or  possess 
a  controlled  substance,  the  indictment 
noted  that  the  criminal  charge  he  faced 
was  the  "sale  or  transfer"  of  a  controlled 
substance,  and  the  scope  of  the  jury  in- 
struction in  question  was  not  broader 
than  the  indictment.  Kelly  v.  State,  910 
So.  2d  535  (Miss.  2005). 

In  defendant's  trial  for  sale  of  cocaine, 
trial  court  did  not  err  in  failing  to  instruct 
on  all  elements  upon  the  face  of  the  indict- 
ment. First,  defendant  failed  to  timely 
object;  second.  Miss.  Code  Ann.  §  41-29- 
139  only  required  a  person  to  either  know- 
ingly or  intentionally  sell  a  controlled  sub- 
stance. Steen  v.  State,  873  So.  2d  155 
(Miss.  Ct.  App.  2004). 

Where  defendant  charged  with  selling 
cocaine  claimed  to  have  sold  fake  and  not 
real  cocaine  to  undercover  officer  and  of- 
fered video  of  officer  complaining  about 
the  fake,  trial  court  improperly  refused  to 
instruct  jury  on  lesser  non-included  of- 
fense of  selling  fake  cocaine  under  Miss. 
Code  Ann.  §  41-29-146(1).  Green  v.  State, 
884  So.  2d  733  (Miss.  2004). 

Because  proof  of  defendant's  guilt  of  the 
elements  for  sale  of  a  controlled  substance 
in  violation  of  Miss.  Code  Ann.  §  41-29- 
139  would  not  constitute  proof  of  the  ele- 
ments of  false  representation  in  violation 
of  Miss.  Code  Ann.  §  41-29-146,  a  lesser- 
included  offense  jury  instruction  was  not 
justified.  Green  v.  State,  856  So.  2d  396 
(Miss.  Ct.  App.  2003). 

In  a  case  where  defendant  failed  to 
preserve  error  regarding  a  lesser,  non- 


499 


§  41-29-139 


Public  Health 


included  offense  jury  instruction,  because 
the  laboratory  results  indicating  that  the 
substance  defendant  sold  to  the  under- 
cover officer  was  cocaine,  the  absence  of 
the  instruction  was  not  such  a  significant 
matter  as  to  rise  to  the  level  of  plain  error. 
Green  v.  State,  856  So.  2d  396  (Miss.  Ct. 
App.  2003). 

Although  delivery  was  not  specifically 
enumerated  as  a  crime  in  Miss.  Code  Ann. 
§  41-29-139(a)(l),  the  word  delivery  was 
equated  with  transfer  or  distribute,  and 
delivery  of  cocaine  was  to  be  considered  a 
separate  offense  of  the  same  magnitude  as 
selling  cocaine;  thus  a  jury  instruction 
was  given  in  error  as  appellant's  indict- 
ment charged  her  only  with  the  sale  of 
cocaine,  but  a  granted  jury  instruction 
was  more  extensive  and  a  deviation  from 
the  charge  in  the  indictment,  using  the 
words  sell,  barter,  or  otherwise  dispense 
or  deliver.  Mitchell  v.  State,  788  So.  2d  853 
(Miss.  Ct.  App.  2001). 

Defendant  convicted  of  possessing 
methamphetamine  waived  appellate  re- 
view of  his  claim  that  trial  court  erred  by 
refusing  his  instruction  which  correctly 
spoke  to  jury's  need  to  find  that  defendant 
was  "beyond  a  reasonable  doubt,"  "aware 
of  the  presence  and  character  of  the  par- 
ticular substance  and  was  intentionally 
and  consciously  in  possession  of  it";  de- 
fense counsel  refused  to  delete  portions  of 
that  proposed  instruction  that  trial  court 
found  offending  and  superfiuous,  and  de- 
fendant, without  objection,  refused  to  sub- 
mit amended  version  upon  trial  court's 
request.  Townsend  v.  State,  681  So.  2d  497 
(Miss.  1996). 

Jury  instruction  stating  that  where  per- 
son is  occupying  and  exercising  control 
over  automobile,  he  is  presumed  to  be  in 
possession  of  contents  (i.e.,  drugs  found 
therein)  of  automobile,  was,  standing 
alone,  incorrect  statement  of  law  concern- 
ing constructive  possession,  for  purposes 
of  prosecution  for  possession  of  metham- 
phetamine; however,  coupled  with  in- 
struction that  spoke  to  "conscious  control" 
over  illegal  substance,  there  was  no  error 
looking  at  jury  instructions  as  whole. 
Townsend  v.  State,  681  So.  2d  497  (Miss. 
1996). 

Defendant's  requested  instruction  re- 
garding his  theory  of  the  case,  which  was 


that  he  did  not  participate  in  drug  trans- 
action but  rather  was  used  as  decoy,  was 
adequately  covered  by  instructions  pre- 
cluding jury  from  finding  defendant  guilty 
unless  it  determined  that  defendant  par- 
ticipated in  the  transaction,  and  thus, 
defendant  was  not  entitled  to  requested 
instruction.  Triplett  v.  State,  672  So.  2d 
1184  (Miss.  1996). 

Case  against  defendant  was  not  based 
entirely  on  circumstantial  evidence,  and 
thus,  "2-theory"  instruction  was  not  re- 
quired in  defendant's  prosecution  for  co- 
caine possession,  where  motel  room  in 
which  cocaine  was  found  was  registered  in 
name  of  defendant  alone  and  only  one  key 
had  been  issued  to  its  occupant,  and  de- 
fendant's own  testimony  placed  cocaine 
inside  motel  room.  Petti  v.  State,  666  So. 
2d  754  (Miss.  1995). 

In  a  prosecution  for  sale  of  a  controlled 
substance,  the  mere  fact  that  one  must 
possess  a  controlled  substance  before  he 
or  she  can  sell  it  is  not  enough  to  require  a 
lesser  included  offense  instruction  on  pos- 
session of  a  controlled  substance.  Reyn- 
olds V.  State,  658  So.  2d  852  (Miss.  1995). 

In  a  prosecution  for  sale  of  cocaine,  the 
trial  court  committed  reversible  error  by 
deleting  a  portion  of  an  alibi  instruction 
stating  that  the  "defendant  is  not  required 
to  establish  the  truth  of  the  alibi  to  your 
satisfaction,"  since  the  omitted  language 
was  an  essential  part  of  the  instruction, 
and  the  deleted  language  was  not  and 
could  not  be  covered  by  general  instruc- 
tions on  the  presumption  of  innocence. 
Jackson  v.  State,  645  So.  2d  921  (Miss. 
1994). 

In  a  prosecution  for  possession  of  mari- 
juana with  intent  to  sell,  the  trial  court 
erred  in  refusing  to  give  a  lesser  included 
offense  instruction  which  would  have  al- 
lowed the  jury  to  find  the  defendant  guilty 
of  simple  possession  of  marijuana,  even 
though  the  defendant's  alleged  accomplice 
testified  that  they  intended  to  sell  the 
marijuana,  where  the  defendant  was  an 
admitted  marijuana  user  and  the  amount 
of  marijuana  found  was  not  so  large  as  to 
preclude  the  purpose  of  personal  use, 
since  the  jury  was  free  to  disregard  the 
alleged  accomplice's  testimony  that  the 
marijuana  was  for  sale.  Perry  v.  State,  637 
So.  2d  871  (Miss.  1994). 
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In  a  prosecution  for  possession  of  mari- 
juana with  intent  to  sell,  the  defendant 
was  not  entitled  to  a  circumstantial  evi- 
dence instruction  requiring  the  prosecu- 
tion to  prove  beyond  a  reasonable  doubt, 
and  to  the  exclusion  of  every  reasonable 
hypothesis  other  than  that  of  guilt,  his 
intent  to  sell  marijuana,  since  no  instruc- 
tion on  circumstantial  evidence  is  neces- 
sary where  intent  alone  is  sought  to  be 
proved  by  circumstantial  evidence.  Jones 
V.  State,  635  So.  2d  884  (Miss.  1994). 

In  a  prosecution  for  the  sale  of  cocaine, 
the  trial  court  did  not  err  in  refusing  an 
instruction  stating  that  even  if  the  jury 
"strongly  believe  [d]"  that  the  defendant 
committed  the  offense,  he  must  be  found 
not  guilty  if  the  State  failed  to  prove 
beyond  a  reasonable  doubt  that  he  sold 
cocaine.  Moore  v.  State,  631  So.  2d  805 
(Miss.  1994). 

When  the  prosecution  bases  its  case 
solely  on  the  testimony  of  an  accomplice 
corroborated  only  by  a  confidential  infor- 
mant, it  is  mandatory  that  the  trial  judge 
grant  a  cautionary  instruction  regarding 
the  testimony  of  the  accomplice;  thus,  a 
conviction  for  sale  of  cocaine  would  be 
reversed  for  failure  to  grant  a  cautionary 
instruction  regarding  an  accomplice's  tes- 
timony where  the  State's  only  corroborat- 
ing witness  was  a  confidential  informant. 
Edwards  v.  State,  630  So.  2d  343  (Miss. 
1994). 

The  rule  that  a  defendant  must  admit 
the  offense  with  which  he  or  she  is 
charged  before  being  permitted  to  submit 
an  entrapment  instruction  to  the  jury 
would  be  abolished;  even  if  the  defendant 
denies  one  or  more  of  the  elements  of  the 
crime,  he  or  she  is  entitled  to  an  instruc- 
tion on  the  defense  of  entrapment  when- 
ever there  is  sufficient  evidence  from 
which  a  reasonable  jury  could  find  entrap- 
ment. Hopson  V.  State,  625  So.  2d  395 
(Miss.  1993). 

In  a  prosecution  for  possession  of  co- 
caine, the  trial  court  properly  refused  to 
grant  the  "two-theory"  circumstantial  evi- 
dence instruction  requested  by  the  defen- 
dant since  there  was  direct  evidence  of 
actual  possession  where  a  police  officer 
testified  that  he  saw  the  defendant  throw 
a  plastic  bag  to  the  ground,  and  a  plastic 
bag  containing  cocaine  was  immediately 


seized  in  an  area  close  to  the  defendant. 
Givens  v.  State,  618  So.  2d  1313  (Miss. 
1993). 

In  a  prosecution  for  possession  of  mari- 
juana with  intent  to  sell,  the  circuit  court's 
acceptance  of  its  own  2  proposed  instruc- 
tions and  the  4  instructions  proposed  by 
the  prosecution,  and  its  refusal  of  9  of  the 
defendant's  10  requested  instructions,  did 
not  constitute  reversible  error  where  the 
judge  refused  the  defendant's  proposed 
instructions  because  they  were  "repeti- 
tious" of  those  which  had  already  been 
accepted.  Hemphill  v.  State,  566  So.  2d 
207  (Miss.  1990). 

On  trial  of  felony  charge  of  conspiring  to 
distribute  more  than  one  kilogram  of 
marijuana,  giving  of  instructions  which 
would  allow  the  jury  to  find  defendants 
guilty  based  on  acts  in  furtherance  of  the 
conspiracy  without  requiring  a  separate 
finding  that  they  knowingly  became  a  part 
of  the  agreement  to  commit  the  crime, 
while  erroneous,  did  not  require  reversal, 
where  defendants  failed  to  object,  and  the 
deficiency  of  the  instructions  was  cured  by 
other  instructions  given.  Gray  v.  State, 
487  So.  2d  1304  (Miss.  1986). 

15.  Sentence. 

Defendant's  126-year  sentence  for  sell- 
ing cocaine,  methamphetamine,  and  mari- 
juana was  not  disproportionate  to  the 
crimes  because  the  sentence  was  statuto- 
rily authorized,  as  (1)  Miss.  Code  Ann. 
§  41-29-139(b)(l)  and  (3)  permitted  maxi- 
mum sentences  of  30  years  and  3  years, 
(2)  Miss.  Code  Ann.  §  99-19-81  required  a 
maximum  sentence,  as  defendant  was 
convicted  of  a  third  felony,  (3)  the  doubling 
of  each  maximum  sentence  was  autho- 
rized by  Miss.  Code  Ann.  §  41-29-147, 
based  on  defendant's  prior  drug  convic- 
tion, and  (4)  Miss.  Code  Ann.  §  99-19-21 
authorized  the  court  to  order  that  the 
sentences  run  consecutively.  Mosley  v. 
State,  104  So.  3d  839  (Miss.  2012). 

After  pleading  guilty  to  two  counts  of 
selling  less  than  30  grams  of  marijuana, 
Miss.  Code  Ann.  §  41-29-139(b)(3),  and 
receiving  a  nine-year  sentence,  an  in- 
mate's post-conviction  relief  motion, 
claiming  the  sentence  constituted  cruel 
and  unusual  punishment,  was  properly 
dismissed  because  although  the  maxi- 
mum sentence  for  each  count  was  three 
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years,  the  inmate  was  subject  to  enhanced 
punishment  as  a  subsequent  offender, 
pursuant  to  Miss.  Code  Ann.  §  41-29-147, 
and  as  a  habitual  offender,  pursuant  to 
Miss.  Code  Ann.  §  99-19-81;  the  sentence 
did  not  exceed  the  statutory  maximum. 
Wooten  V.  State,  73  So.  3d  547  (Miss.  Ct. 
App.  2011). 

State  failed  to  prove  defendant's  sale  of 
cocaine  to  a  confidential  informant  oc- 
curred within  1,500  feet  of  a  public  park 
because  the  record  contained  no  evidence 
establishing  that  the  real  property  where 
the  sale  occurred  was  in  fact  a  public  park; 
however,  the  State's  failure  had  no  effect 
on  defendant's  sentence  because  the  trial 
judge  did  not  use  park  proximity  to  in- 
crease defendant's  penalty  beyond  the 
statutory  maximum,  but  rather,  the  deter- 
mining sentencing  factor  was  defendant's 
forty-two  prior  misdemeanor  convictions, 
and  defendant's  sentence  was  well  below 
the  general  statutory  maximum  of  thirty 
years  listed  in  Miss.  Code  Ann.  §  41-29- 
139(b)(1).  Pearson  v.  State,  64  So.  3d  569 
(Miss.  Ct.  App.  2011). 

Trial  court  did  not  err  in  denying  appel- 
lant's petition  for  post-conviction  relief 
because  appellant  sentence  and  fine  for 
the  sale  of  marijuana  under  Miss.  Code 
Ann.  §  41-29-139  did  not  violate  the 
statutory  maximum  and  was  not  illegal; 
the  trial  court  had  no  discretion  due  to  the 
effect  of  Miss.  Code  Ann.  §  99-19-81,  and 
accordingly,  appellant  received  the  maxi- 
mum sentence  and  fine  for  the  offense 
without  eligibility  for  parole  or  probation 
under  §  99-19-81,  and  the  sentence  was 
doubled  under  the  Uniform  Controlled 
Substances  Act,  Miss.  Code  Ann.  §  41-29- 
147.  Miller  v.  State,  61  So.  3d  944  (Miss. 
Ct.  App.  2011). 

Denial  of  post-conviction  relief  to  an 
inmate  was  error  as  under  Miss.  Code 
Ann.  §  47-7-34,  the  circuit  court  had 
lacked  jurisdiction  to  extend  the  inmate's 
term  of  post-release  supervision  (PRS)  be- 
yond the  three-year  maximum  authorized 
by  Miss.  Code  Ann.  §  41-29-139(b)(3),  and 
therefore,  the  inmate's  PRS  had  expired 
before  the  circuit  court  revoked  the  in- 
mate's suspended  sentence  for  violation  of 
the  terms  of  the  extended  PRS.  Allen  v. 
State,  62  So.  3d  450  (Miss.  Ct.  App.  2011). 

Although  appellant's  sentence  was  a 
violation  of  Miss.   Code  Ann.   §  47-5- 


1003(1),  this  did  not  constitute  reversible 
error;  appellant  did  not  suffer  any  preju- 
dice by  the  imposition  of  house  arrest  and 
where  a  defendant  is  given  an  illegal  sen- 
tence that  is  more  favorable  than  what  the 
legal  sentence  would  have  been,  he/she  is 
not  later  entitled  to  relief  through  a  post- 
conviction action.  Graham  v.  State,  85  So. 
3d  860  (Miss.  Ct.  App.  2010),  opinion  with- 
drawn by,  substituted  opinion  at  85  So.  3d 
860,  2011  Miss.  App.  LEXIS  33  (Miss.  Ct. 
App.  2011). 

Circuit  court  sentenced  appellant  to 
eight  years,  which  clearly  was  within  the 
statutory  authority;  although  appellant 
claimed  she  was  a  first-time  offender,  she 
was  previously  charged  three  times  for 
driving  under  the  influence  and  she  was 
addicted  to  marijuana  and  alcohol.  Field  v. 
State,  28  So.  3d  697  (Miss.  Ct.  App.  2010). 

Appellant  inmate's  sentence  did  not  fail 
to  comply  with  Miss.  Code  Ann.  §  47-7-34, 
because  he  was  sentenced  to  twenty  years, 
which  was  well  within  the  statutory 
guidelines  for  possession  with  intent  to 
distribute,  and  his  term  of  incarceration 
plus  his  post-release  supervision  did  not 
exceed  the  maximum  sentence  of  thirty 
years  as  prescribed  by  Miss.  Code  Ann. 
§  41-29-139(b)(l).  Burks  v.  State,  37  So. 
3d  1219  (Miss.  Ct.  App.  2010). 

Appellant  inmate's  sentence  did  not  fail 
to  comply  with  Miss.  Code  Ann.  §  47-7-34, 
because  he  was  sentenced  to  twenty  years, 
which  was  well  within  the  statutory 
guidelines  for  possession  with  intent  to 
distribute,  and  his  term  of  incarceration 
plus  his  post-release  supervision  did  not 
exceed  the  maximum  sentence  of  thirty 
years  as  prescribed  by  Miss.  Code  Ann. 
§  41-29-139(b)(l).  Burks  v.  State,  37  So. 
3d  1219  (Miss.  Ct.  App.  2010). 

After  conviction  on  a  charge  of  posses- 
sion of  cocaine  in  an  amount  greater  than 
thirty  grams,  within  1,500  feet  of  a 
church,  with  intent  to  distribute,  defen- 
dant's postconviction  review  motion  was 
correctly  denied  because  no  conflict  ex- 
isted between  the  circuit  court's  oral  pro- 
nouncement of  the  sentence  and  its  writ- 
ten order.  Both  clearly  reflected  that 
defendant  was  sentenced  to  a  term  of  30 
years,  followed  by  five  years  of  post-re- 
lease supervision,  for  violating  Miss.  Code 
Ann.  §§  41-29-139  and  41-29-142.  Chan- 
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dler  V.  State,  27  So.  3d  1199  (Miss.  Ct. 
App.  2010). 

In  a  case  in  which  defendant's  convic- 
tion for  possession  of  approximately  2.37 
grams  of  cocaine  was  his  second  drug 
offense,  pursuant  to  Miss.  Code  Ann. 
§  41-29-147,  he  was  subject  to  twice  the 
maximum  sentence  of  30  years  set  forth  in 
Miss.  Code  Ann.  §  41-29-139(b)(l),  and  as 
a  habitual  offender,  he  was  also  subject  to 
an  additional  enhanced  penalty  under 
Miss.  Code  Ann.  §  99-19-83,  which  called 
for  a  mandatory  life  sentence,  his  life 
sentence  was  not  disproportionate  to  the 
crime  and  did  not  constitute  cruel  and 
unusual  punishment.  Clay  v.  State,  20  So. 
3d  743  (Miss.  Ct.  App.  2009). 

In  a  post-conviction  proceeding  in  which 
defendant's  habitual  offender  status  was 
changed  to  reflect  the  sentence  enhance- 
ment under  Miss.  Code  Ann.  §  41-29-147 
for  being  a  second  or  subsequent  offender, 
defendant  argued  unsuccessfully  that  his 
16-year  sentence  with  12  years  to  serve 
and  four  years  suspended  on  post-release 
supervision,  and  $3,000  in  fines  was  erro- 
neously enhanced  based  on  a  prior  misde- 
meanor offense.  The  State  showed  that  he 
had  a  prior  misdemeanor  drug  conviction, 
the  applicable  sentencing  range  for  defen- 
dant's second  offense  was  between  a  mini- 
mum of  four  years  and  a  maximum  of  16 
years  with  a  fine  of  up  to  $100,000,  and 
§  41-29-147  allowed  the  doubling  of  his 
sentence  for  a  prior  misdemeanor  drug 
conviction.  Burris  v.  State,  18  So.  3d  321 
(Miss.  Ct.  App.  2009). 

Defendant  was  entitled  to  resentencing 
after  being  convicted  of  possession  of  at 
least  10  grams,  but  less  than  30  grams,  of 
cocaine  within  1,500  feet  of  a  playground 
because  although  defendant  was  indicted 
pursuant  to  Miss.  Code  Ann.  §  41-29- 
139(a)(1),  the  jury  found  defendant  guilty 
under  §  41-29-139(c)(l)(D);  there  was  no 
sentence  enhancement  provision  for 
crimes  committed  under  that  particular 
statute,  regardless  of  whether  the  crime 
occurred  within  1,500  feet  of  a  school  or 
park.  Daniels  v.  State,  9  So.  3d  1194  (Miss. 
Ct.  App.  2009). 

Where  appellant  was  convicted  of  sell- 
ing a  Schedule  II  controlled  substance  in 
violation  of  Miss.  Code  Ann.  §  41-29-139, 
he  had  two  previous  felony  convictions  for 


grand  larceny  and  the  sale  of  a  Schedule 
IV  controlled  substance.  The  circuit  court 
determined  he  was  eligible  for  enhanced 
sentencing  as  a  habitual  offender  under 
Miss.  Code  Ann.  §§  99-19-81,  41-29-147 
and  sentenced  him  to  thirty  years  in  cus- 
tody without  parole.  Lacey  v.  State,  29  So. 
3d  786  (Miss.  Ct.  App.  2009),  writ  of  cer- 
tiorari denied  en  banc  by  2010  Miss. 
LEXIS  136  (Miss.  Mar.  11,  2010). 

Because  defendant's  15-year  sentence 
for  selling  cocaine  was  within  statutory 
limits  and  was  consistent  with  the  jury's 
verdict,  the  court  rejected  defendant's  con- 
tention that  his  counsel  was  ineffective  for 
failing  to  object  to  the  sentence.  Thames  v. 
State,  5  So.  3d  1178  (Miss.  Ct.  App.  2009). 

Defendant's  life  sentence  without  parole 
for  possession  of  less  than  0.10  gram  of 
cocaine  in  violation  of  Miss.  Code  Ann. 
§  41-29-139(c)(l)(A)  was  mandatory  un- 
der the  circumstances  and  did  not  arise 
solely  from  his  conviction  of  possession  of 
cocaine  but  based  on  his  status  as  a  ha- 
bitual offender  under  Miss.  Code  Ann. 
§  99-19-83.  Furthermore,  defendant's 
claim  was  procedurally  barred  because  he 
did  not  address  all  three  factors  of  the 
proportionality  analysis.  Hudson  v.  State, 
31  So.  3d  1  (Miss.  Ct.  App.  2009),  reversed 
by  30  So.  3d  1199,  2010  Miss.  LEXIS  160 
(Miss.  2010). 

Based  upon  defendant's  plea,  the  trial 
court  had  the  authority  to  sentence  defen- 
dant up  to  sixty  years  in  the  custody  of  the 
Mississippi  Department  of  Corrections 
(MDOC);  the  trial  court  sentenced  defen- 
dant to  fifteen  years  in  the  custody  of  the 
MDOC,  with  six  years  to  serve,  and  the 
remaining  nine  years  suspended,  and  as 
such,  defendant's  sentence  was  within  the 
minimum  and  maximum  sentences  set 
forth  by  statute.  Sanchez  v.  State,  2  So.  3d 
780  (Miss.  Ct.  App.  2009). 

Although  a  conviction  for  the  sale  of  a 
controlled  substance,  under  Miss.  Code 
Ann.  §  41-29-139,  was  affirmed,  defen- 
dant's rights  under  the  Sixth  Amendment 
were  violated  because  he  did  not  receive  a 
jury  hearing  on  the  issue  of  a  thirty-year 
sentence  enhancement,  pursuant  to  Miss. 
Code  Ann.  §  41-29-142,  for  selling  a  con- 
trolled substance  within  1,500  feet  of  a 
church.  Brown  v.  State,  995  So.  2d  698 
(Miss.  2008). 
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Defendant's  sentence  after  he  was  Con- 
victed of  the  possession  of  cocaine,  more 
then  10  grams,  but  less  than  30  grams,  in 
violation  of  Miss.  Code  Ann.  §  41-29- 
139(c)(1)(D),  was  proper  because,  al- 
though his  sentenced  might  have  seemed 
harsh  in  light  of  sentences  received  by 
others  convicted  of  drug  possession,  his 
sentence  fit  within  the  statutory  maxi- 
mum and  harsher  sentences  had  been 
upheld  for  drug  possession.  Williams  v. 
State,  5  So.  3d  496  (Miss.  Ct.  App.  2008), 
writ  of  certiorari  denied  by  11  So.  3d  1250, 
2009  Miss.  LEXIS  135  (Miss.  2009). 

Because  defendant's  sentence  of  60 
years  with  47  years  to  serve  in  the  custody 
of  Mississippi  Department  of  Corrections 
fell  within  the  statutory  limits,  as  it  was 
enhanced  for  his  possession  of  a  firearm 
while  he  possessed  a  Schedule  II  con- 
trolled substance,  no  further  analysis  un- 
der Solem  was  required  and  it  was  af- 
firmed on  appeal.  Barlow  v.  State,  8  So.  3d 
196  (Miss.  Ct.  App.  2008),  writ  of  certio- 
rari denied  by  11  So.  3d  1250,  2009  Miss. 
LEXIS  204  (Miss.  2009). 

Defendant's  life  sentence  for  possession 
of  cocaine  and  possession  of  marijuana 
was  not  cruel  and  unusual  punishment 
because  he  met  the  requirements  of  the 
habitual  offender  statute  under  Miss. 
Code  Ann.  §  99-19-83  in  that  he  was  also 
convicted  of  two  separate  prior  felonies, 
one  of  which  was  a  violent  crime,  and  he 
served  more  than  a  year  for  each.  Jenkins 
V.  State,  997  So.  2d  207  (Miss.  Ct.  App. 
2008). 

Trial  court  properly  denied  defendant's 
motion  for  post-conviction  relief  after  de- 
fendant pled  guilty  to  the  sale  of  cocaine 
where  Miss.  Unif.  Cir.  &  County  Ct.  Prac. 
R.  8.04(A)(4)  did  not  require  that  the  trial 
judge  inform  defendant  that  defendant 
had  the  right  to  appeal  the  sentence;  in 
any  event,  defendant's  eight-year  sen- 
tence was  well  below  the  30-year  maxi- 
mum sentence  for  the  sale  of  cocaine  un- 
der Miss.  Code  Ann.  §  41-29-139(b)(l). 
Coleman  v  State,  979  So.  2d  731  (Miss. 
Ct.  App.  2008). 

Appellant's  sentence  was  not  grounds 
for  post-conviction  relief  because  appel- 
lant's sentence  fell  well  within  the  statu- 
tory limits  for  the  sale  of  cocaine,  under 
Miss.  Code  Ann.  §  41-29-139(b)(l),  be- 


cause appellant  received  a  lenient  sen- 
tence of  only  fifteen  years  on  each  count, 
with  five  years  suspended  on  each  count, 
and  he  was  fined  $5,000  for  each  count, 
which  was  all  suspended  except  for  $1,000 
plus  court  costs.  Miller  v.  State,  973  So.  2d 
319  (Miss.  Ct.  App.  2008),  writ  of  certio- 
rari dismissed  by  981  So.  2d  298,  2008 
Miss.  LEXIS  218  (Miss.  2008). 

Where  appellant  was  convicted  of  the 
unlawful  sale  of  cocaine,  the  trial  court 
denied  his  motion  to  reconsider  his  thirty- 
year  sentence  imposed  under  Miss.  Code 
Ann.  §  41-29-139(b)(l).  No  first-time  of- 
fender exception  was  available,  because 
appellant  was  charged  with  selling  co- 
caine. Alexander  v.  State,  979  So.  2d  716 
(Miss.  Ct.  App.  2007). 

Circuit  court  was  within  its  discretion 
in  sentencing  a  defendant  who  pleaded 
guilty  to  the  sale  of  cocaine  under  Miss. 
Code  Ann.  §  41-29-139  to  12  years  instead 
of  8  years,  as  the  State  had  recommended, 
because  12  years  was  within  the  statutory 
range  and  the  defendant  showed  disre- 
spect to  the  court  by  appearing  late  and 
intoxicated  at  sentencing.  Smith  v.  State, 
973  So.  2d  1003  (Miss.  Ct.  App.  2007). 

In  a  sale  of  cocaine  case,  defendant's 
60-year  sentence  was  not  excessive  be- 
cause it  was  well  within  the  statutorily 
proscribed  limits,  the  trial  judge  noted 
that  defendant  had  sold  cocaine  to  a  buyer 
over  100  times,  and  the  gas  station  at 
which  defendant  sold  cocaine  was  within 
walking  distance  of  a  school.  Phinizee  v. 
State,  983  So.  2d  322  (Miss.  Ct.  App. 
2007). 

Defendant  who  pleaded  guilty  to  the 
sale  of  cocaine  under  Miss.  Code  Ann. 
§  41-29-139(b)  and  was  sentenced  to  30 
years'  imprisonment  was  not  subject  to  an 
excessive  sentence  because  that  allegation 
was  founded  on  his  mistaken  belief  that 
he  should  have  been  sentenced  for  mere 
possession  of  cocaine  under  Miss.  Code 
Ann.  §  41-29-139(c).  Morgan  v  State,  966 
So.  2d  204  (Miss.  Ct.  App.  2007). 

Where  a  grand  jury  indicted  appellant 
for  the  crime  of  selling  methamphetamine 
in  violation  of  Miss.  Code  Ann.  §  41-29- 
139(a)(1),  appellant  entered  a  plea  of 
guilty  to  this  charge;  where  appellant  was 
sentenced  to  30  years  imprisonment,  with 
20  years  suspended,  leaving  ten  years  to 
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serve,  he  was  not  entitled  to  post-convic- 
tion relief.  Carroll  v.  State,  963  So.  2d  44 
(Miss.  Ct.  App.  2007). 

Where  appellant  entered  a  guilty  plea 
to  possession  of  cocaine  with  intent  and 
possession  of  cocaine  in  violation  of  Miss. 
Code  Ann,  §  41-29-139,  the  offenses  were 
not  included  on  the  list  of  offenses  not 
eligible  for  the  intensive  supervision  and 
house  arrest  program  under  Miss.  Code 
Ann.  §  47-5-1003;  the  trial  court's  imposi- 
tion of  a  25-year  sentence  in  intensive 
supervision  was  not  an  illegal  sentence. 
Moore  v.  State,  976  So.  2d  930  (Miss.  Ct. 
App.  2007),  writ  of  certiorari  dismissed  en 
banc  by  977  So.  2d  343,  2008  Miss.  LEXIS 
114  (Miss.  2008). 

Petition  for  postconviction  relief  was 
denied  because  there  was  no  Eighth 
Amendment  violation  based  on  a  14-year 
sentence  given  for  a  violation  of  Miss. 
Code  Ann.  §  41-29-139  where  the  maxi- 
mum sentence  was  30  years;  there  was  no 
inferences  of  a  grossly  disproportionate 
sentence  when  defendant's  sentence  was 
compared  to  the  crime  that  he  committed, 
and  the  factors  in  Solem  v.  Helm,  463  U.S. 
277  (1983),  were  not  considered  because 
no  evidence  was  presented  to  require 
such.  Moody  v.  State,  964  So.  2d  564  (Miss. 
Ct.  App.  2007). 

Defendant  had  not  established  that  he 
received  ineffective  assistance  of  counsel 
when  counsel  advised  defendant  to  plead 
guilty  so  that  the  state  would  recommend 
a  sentence  of  12  years'  imprisonment  for 
the  sale  of  cocaine,  because  counsel  prop- 
erly advised  defendant  that  the  potential 
sentence  for  the  sale  of  a  controlled  sub- 
stance was  zero  to  30  years  under  Miss. 
Code  Ann.  §  41-29-139;  counsel  was  not 
required  to  advise  defendant  of  the  eight- 
year  maximum  sentence  set  forth  in  §  41- 
29-139(c)(l)(B)  because  that  sentence  per- 
tained only  to  the  possession  of  a 
controlled  substance,  not  to  the  sale  of  it. 
Dunlap  V.  State,  956  So.  2d  1088  (Miss.  Ct. 
App.  2007). 

Motion  for  post-conviction  relief  was 
properly  denied  in  a  case  where  defendant 
pled  guilty  to  the  sale  of  cocaine  under 
Miss.  Code  Ann.  §  41-29-139(a)  since  his 
20-year  sentence  was  not  illegal;  because 
he  was  a  habitual  offender,  defendant 
should  have  actually  received  a  manda- 


tory 30-year  sentence.  Rucker  v.  State, 
955  So.  2d  958  (Miss.  Ct.  App.  2007). 

Where  appellant  pled  guilty  to  the 
manufacture  of  methamphetamine,  he 
was  sentenced  to  22  years  as  permitted  by 
Miss.  Code  Ann.  §  41-29-139(b)(l);  the 
post-conviction  court  found  that  the  sen- 
tence was  not  disproportionate  to  the 
crime  and  correctly  dismissed  his  petition 
without  a  hearing.  Sellars  v.  State,  963  So. 
2d  1183  (Miss.  Ct.  App.  2007). 

Defendant  faced  a  possible  30-year  sen- 
tence for  the  sale  of  cocaine,  and  his  sen- 
tence of  20  years  with  ten  suspended  and 
five  years  post-release  supervision  was 
within  the  zero-  to  30-year  limits  of  the 
statute;  thus,  his  sentence  was  within  the 
discretion  of  the  trial  court.  Westbrook  v. 
State,  953  So.  2d  286  (Miss.  Ct.  App. 
2007),  writ  of  certiorari  dismissed  by  962 
So.  2d  38,  2007  Miss.  LEXIS  436  (Miss. 
2007). 

Defendant's  sentence  after  being  con- 
victed of  the  sale  of  marijuana  within  a 
correctional  facility  was  appropriate  be- 
cause the  maximum  fine  and  the  mini- 
mum sentence  that  he  received  were  both 
within  the  statutory  limits  of  Miss.  Code 
Ann.  §  47-5-198(3);  it  was  clear  that  the 
circuit  court  was  more  than  lenient  in 
imposing  house  arrest  against  defendant 
because  he  benefited  through  what  ap- 
peared to  have  been  legislative  oversight 
as  well  as  significant  judicial  restraint 
because,  if  he  had  been  convicted  of 
merely  selling  controlled  substances,  he 
could  not  have  been  sentenced  to  house 
arrest.  Jackson  v.  State,  962  So.  2d  649 
(Miss.  Ct.  App.  2007),  writ  of  certiorari 
denied  by  962  So.  2d  38,  2007  Miss.  LEXIS 
434  (Miss.  2007). 

In  a  case  involving  the  sale  of  cocaine, 
defendant's  rights  under  Miss.  Const.  Art. 
3,  §§  14,  26,  28  and  U.S.  Const.  Amends. 
5,  6,  8,  and  14  were  not  violated  by  the 
maximum  30-year  sentence;  the  sentence 
imposed  was  within  the  statutory  limita- 
tion and  was  within  the  sound  discretion 
of  the  trial  judge.  Johnson  v.  State,  950  So. 
2d  178  (Miss.  2007). 

Due  to  the  fact  that  defendant  had  pled 
guilty  to  charges  relating  to  the  sale  of 
methamphetamine,  he  was  not  eligible  for 
parole  since  that  crime  was  excepted  from 
Miss.  Code  Ann.  §  47-7-3;  therefore,  a 
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motion  for  post-conviction  relief  was  prop- 
erly denied.  Heafner  v.  State,  947  So.  2d 
354  (Miss.  Ct.  App.  2007). 

Defendant  convicted  of  selling  cocaine 
was  sentenced  to  twenty-five  years  in 
prison  with  five  years  suspended.  Because 
defendant's  sentence  was  within  the 
statutory  guidelines,  the  sentence  was  not 
grossly  disproportionate  to  the  crime.  Wil- 
Uams  V.  State,  936  So.  2d  387  (Miss.  Ct. 
App.  2006). 

Petition  for  post-conviction  relief  was 
procedurally  barred  due  to  being  filed  five 
years  after  a  guilty  plea  because  the  inter- 
vening case  of  Blakely  v.  Washington,  542 
U.S.  296,  159  L.  Ed.  2d  403  (2004)  did  not 
apply  since  the  sentence  imposed  was 
within  the  range  allowed.  Glenn  v.  State, 
940  So.  2d  969  (Miss.  Ct.  App.  2006). 

Three  different  statutory  enhancements 
were  properly  used  in  sentencing  defen- 
dant to  32  years'  imprisonment  for  cocaine 
possession  while  possessing  a  firearm  and 
firearm  possession  by  a  convicted  felon; 
because  he  had  been  twice  previously  con- 
victed of  felonies,  and  sentenced  to  sepa- 
rate terms  of  at  least  one  year,  the  maxi- 
mum base  term  of  imprisonment  for 
possession,  eight  years  under  Miss.  Code 
Ann.  §  41-29-139(c)(l)(B),  Miss.  Code 
Ann.  §  99-19-81,  applied;  because  he  also 
possessed  a  firearm,  that  sentence  was 
doubled  to  16  years,  and  because  he  had 
been  previously  convicted  of  a  drug  of- 
fense, the  trial  judge  doubled  the  sentence 
again  to  arrive  at  a  32-year  sentence. 
Mosley  v.  State,  930  So.  2d  459  (Miss.  Ct. 
App.  2006). 

Appellate  court  overruled  the  petition- 
er's argument  that  his  twenty-five  year 
sentence  for  possession  of  marihuana  with 
intent  to  sell  was  disproportionate  be- 
cause the  petitioner  had  other  drug 
charges  pending  against  him;  thus,  he  did 
not  fit  the  definition  of  a  first  offender,  and 
the  petitioner  was  indicted  for  possession 
of  more  than  a  kilogram  but  less  than  five 
kilos  of  marihuana,  and  he  potentially 
could  have  received  up  to  a  thirty  year 
sentence.  White  v.  State,  921  So.  2d  402 
(Miss.  Ct.  App.  2006). 

Defendant's  enhanced  sentence  of  60 
years,  a  two  million  dollar  fine,  and  fifty 
dollars  in  restitution,  pursuant  to  Miss. 
Code  Ann.  §  41-29-152,  for  possession  of 


methamphetamine  with  intent  to  distrib- 
ute and  possession  of  a  firearm  while 
intending  to  distribute,  was  not  dispropor- 
tionate to  the  crime  committed  and  did 
not  amount  to  cruel  and  unusual  punish- 
ment in  violation  of  the  Eighth  Amend- 
ment because  his  sentence  did  not  exceed 
the  statutory  limits.  Even  though  defen- 
dant was  a  first  time  offender  and  pos- 
sessed a  small  amount  of  methamphet- 
amine, the  trial  judge  had  discretion 
under  Miss.  Code  Ann.  §  41-29-149  to 
reduce  the  statutory  sentence  for  first 
time  offenders;  however,  the  trial  court 
was  not  required  to  take  into  account  the 
first  time  offender  status  when  sentenc- 
ing. Passman  v.  State,  937  So.  2d  17  (Miss. 
Ct.  App.  2006),  writ  of  certiorari  denied  by 
936  So.  2d  367,  2006  Miss.  LEXIS  482 
(Miss.  2006),  writ  of  certiorari  denied  by 
549  U.S.  1324,  127  S.  Ct.  1914,  167  L.  Ed. 
2d  570,  2007  U.S.  LEXIS  3842,  75 
U.S.L.W.  3530  (2007). 

Appellate  court  affirmed  the  sentences 
imposed  under  Miss.  Code  Ann.  §  41-29- 
139;  the  sentencing  range  for  the  sale  of 
the  hydrocodone  was  for  not  more  than  30 
years,  and  the  sentencing  range  for  the 
sale  of  less  than  one  ounce  of  marijuana 
was  not  more  than  three  years.  Thus,  the 
22  year  sentence  on  the  conviction  of  the 
sale  of  the  hydrocodone  and  the  three  year 
sentence  on  the  sale  of  the  marijuana 
were  proper.  Westbrook  v.  State,  928  So. 
2d  186  (Miss.  Ct.  App.  2005),  writ  of  cer- 
tiorari denied  by  929  So.  2d  923,  2006 
Miss.  LEXIS  243  (Miss.  2006). 

Penalties  set  forth  in  the  armed  robbery 
statute.  Miss.  Code  Ann.  §  97-3-79,  and 
the  controlled  substances  statute.  Miss. 
Code  Ann.  §  41-29-139,  were  clearly  dis- 
tinguishable where  the  specific  require- 
ment that  a  trial  court's  sentence  be  lim- 
ited to  a  definite  term,  reasonably 
expected  to  be  less  than  life,  was  appli- 
cable to  an  armed  robbery  conviction  but 
did  not  apply  to  all  crimes;  therefore,  the 
trial  court  did  not  have  to  consider  defen- 
dant's life  expectancy  for  the  conviction  of 
unlawful  delivery  of  methamphetamine 
and  unlawful  possession  of  more  than 
thirty  grams  of  methamphetamine  with 
intent  to  distribute.  Cannon  v.  State,  919 
So.  2d  913  (Miss.  2005). 

Court  rejected  defendant's  claim  that 
the  enhanced  10-year  sentence  imposed 
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pursuant  to  Miss.  Code  Ann.  §  41-29-142 
upon  his  conviction  for  selling  cocaine 
within  1,500  feet  of  a  church  in  violation 
of  Miss.  Code  Ann.  §  41-29-139  was  exces- 
sive. A  pre-sentencing  report  was  included 
in  the  record  and  the  10-year  sentence 
was  considerably  less  than  the  30-year 
maximum  provided  in  §  41-29-139,  and 
defendant's  sentence  was  well  within  the 
enhancement  guidelines  provided  in  Miss. 
Code  Ann.  §  41-29-142,  which  allowed  a 
sentence  of  up  to  three  times  the  sentence 
imposed  under  Miss.  Code  Ann.  §  41-29- 
139.  Moore  v.  State,  909  So.  2d  77  (Miss. 
Ct.  App.  2005). 

Defendant's  35-year  enhanced  sentence 
for  selling  cocaine  was  not  excessive  as  the 
sentence  imposed  fell  within  the  statutory 
range  of  available  sentences:  defendant 
was  sentenced  to  serve  35  years,  and  the 
Miss.  Code  Ann.  §§  41-29-139  (b)(1),  -147 
provided  for  a  maximum  sentence  of  up  to 
60  years.  McDougle  v.  State,  918  So.  2d 
768  (Miss.  Ct.  App.  2005). 

In  a  case  where  defendant  was  con- 
victed of  two  counts  of  possession  with 
intent  to  distribute  and  sentenced  as  an 
habitual  offender,  because  the  trial  judge 
could  consider  societal  concerns  during 
sentencing,  and  because  the  judge  did  not 
exceed  the  maximum  penalties,  the  trial 
judge  did  not  err  in  sentencing  defendant 
to  30  years  for  each  count.  Cannon  v. 
State,  918  So.  2d  734  (Miss.  Ct.  App. 
2005),  writ  of  certiorari  denied  by  2005 
Miss.  LEXIS  537  (Miss.  Aug.  25,  2005), 
affirmed  in  part  and  reversed  in  part  by 
919  So.  2d  913,  2005  Miss.  LEXIS  764 
(Miss.  2005). 

Where  defendant  rejected  a  plea  bar- 
gain that  had  offered  a  more  lenient  sen- 
tence for  the  sale  of  cocaine,  and  upon 
conviction  at  trial,  was  sentenced  to  a 
greater  sentence  of  30  years  in  the  custody 
of  the  Mississippi  Department  of  Correc- 
tions, with  the  last  15  years  suspended 
under  prescribed  conditions,  there  was  no 
constitutional  violation  where  the  trial 
court  had  stayed  aloof  from  the  plea  bar- 
gaining process  and  based  its  decision  on 
a  pre-sentence  report,  and  where  defen- 
dant's sentence  was  within  the  statutory 
guidehnes.  Rogers  v.  State,  891  So.  2d  268 
(Miss.  Ct.  App.  2004). 

Even  if  defendant  was  convicted  of  pos- 
session only  of  the  marijuana  found  in  the 


first  package  detained  in  El  Paso,  4.5937 
kilograms,  and  not  convicted  of  the  cumu- 
lative weight  of  both  packages,  he  would 
still  have  been  required  to  serve  a  sen- 
tence of  6  to  24  years.  Miss.  Code  Ann. 
§  41-29-139(c)(2)(F);  the  sentence  he  re- 
ceived of  22  years  was  within  the  statu- 
tory limit.  Ramirez  v.  State,  883  So.  2d 
138  (Miss.  Ct.  App.  2004). 

Since  defendant  could  not  be  found 
guilty  of  both  possession  and  sale  of  co- 
caine (due  to  merger),  the  sentencing  or- 
der should  have  reflected  the  jury's  verdict 
on  the  sale  charge  only.  If  the  judge  con- 
sidered the  possession  conviction  in  deter- 
mining defendant's  sentence,  that  was 
also  improper;  in  order  to  ensure  that 
defendant  was  sentenced  only  on  the  sale 
conviction,  the  appellate  court  reversed 
his  sentence  and  remanded  for  a  corrected 
sentencing  order.  Edwards  v.  State,  878 
So.  2d  1106  (Miss.  Ct.  App.  2004). 

Defendant,  who  went  to  trial  on  a 
charge  of  sale  of  cocaine,  argued  that  his 
sentence  was  disproportionate  to  the  sen- 
tence a  co-defendant  received.  However, 
his  co-defendant  had  pleaded  guilty  and 
that  was  a  reason  for  receiving  a  lesser 
sentence.  Thus,  defendant's  sentence  of  30 
years  with  12  years  suspended  (albeit 
remanded  for  correction  because  of  a 
merger  issue),  was  not  disproportionate  to 
his  co-defendant's  sentence  of  16  years  for 
the  same  offense.  Edwards  v.  State,  878 
So.  2d  1106  (Miss.  Ct.  App.  2004). 

Defendant  who  pleaded  guilty  to  posses- 
sion of  cocaine  was  properly  sentenced  to 
20  years  in  the  Mississippi  Department  of 
Corrections.  Graves  v.  State,  872  So.  2d 
760  (Miss.  Ct.  App.  2004). 

Denial  of  postconviction  relief  was  af- 
firmed because  the  imposition  of  a  15-year 
sentence  for  the  offense  of  transfer  of 
cocaine  was  well  within  the  60-year  maxi- 
mum sentence.  The  offense  of  transfer  of 
cocaine  carried  a  maximum  penalty  of 
30-years  in  prison,  the  enhanced  penalty 
statute  allowed  the  sentence  to  be  doubled 
where  a  defendant's  conviction  was  a  sec- 
ond or  subsequent  drug  offense,  and  be- 
cause it  was  the  inmate's  fourth  drug 
conviction,  his  sentence  could  be  doubled. 
Falconer  V.  State,  873  So.  2d  163  (Miss.  Ct. 
App.  2004). 

Defendant's  sentence  after  pleading 
guilty  to  one  count  of  sale  of  a  controlled 
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substance  and  one  count  of  conspiracy  was 
proper  where  his  sentence  was  only  one- 
fifth  of  the  maximum  permitted,  Miss. 
Code  Ann.  §§  41-29-139(b)(l),  97-l-l(h); 
further,  he  failed  to  object  to  the  sentence 
imposed  upon  him  by  the  trial  court  and 
was  attempting  to  attack  his  conspiracy 
and  sale  convictions  in  one  post-conviction 
filing  that  was  not  permitted.  Miss.  Code 
Ann.  §  99-39-9(2),  therefore,  his  claim 
was  not  properly  presented  and  was  pro- 
cedurally barred.  McMinn  v.  State,  867 
So.  2d  268  (Miss.  Ct.  App.  2004). 

Trial  court's  decision  not  to  give  defen- 
dant a  "volume  discount"  but  to  impose  30- 
and  20-year  consecutive  sentences  in  two 
separate  drug  sale  cases  was  proper,  as 
the  sentences  were  within  the  legal  limits 
and  were  not  grossly  disproportionate. 
Heatherly  v.  State,  864  So.  2d  1036  (Miss. 
Ct.  App.  2004). 

Sentence  imposed  on  defendant  for  the 
convictions  of  possession  of  a  controlled 
substance  and  possession  of  precursor 
chemicals  with  intent  to  manufacture  a 
controlled  substance  was  not  unduly 
harsh,  given  that  defendant,  not  the  girl- 
friend, was  the  driving  force  behind  the 
drug  activity  at  the  couple's  place  of  resi- 
dence. Pipkins  V.  State,  878  So.  2d  119 
(Miss.  Ct.  App.  2004),  cert,  denied,  878  So. 
2d  67  (Miss.  2004). 

Where  defendant  was  sentenced  to  con- 
secutive sentences  of  60  years  for  the  sale 
of  cocaine  and  32  years  for  the  possession 
of  a  certain  quantity  of  cocaine,  the  sen- 
tences were  within  the  limits  of  those  set 
out  by  the  Mississippi  Legislature  and, 
under  the  circumstances  of  the  case, 
where  defendant  fit  plainly  within  the 
category  of  repeat  drug  offender,  since  all 
his  convictions  shown  in  the  record  re- 
lated to  narcotic  possession  or  narcotic 
trafficking,  the  sentences  were  not  so  un- 
reasonably harsh  as  to  invoke  constitu- 
tional considerations  of  cruel  and  unusual 
punishment.  Wright  v.  State,  863  So.  2d 
1005  (Miss.  Ct.  App.  2004). 

Defendant's  sentence  of  eight  years 
with  two  years  suspended  and  a  fine  of 
$20,000  was  well  within  the  maximum 
limits  set  by  Miss.  Code  Ann.  §  41-29-139. 
Ford  V.  State,  844  So.  2d  496  (Miss.  Ct. 
App.  2003). 

Sentence  imposed  for  the  sale  of  mari- 
juana was  not  excessive  or  disproportion- 


ate because  the  sentence  was  within  the 
limits  set  forth  by  Miss.  Code  Ann.  §  41- 
29-147;  Miss  Code  Ann.  §  41-29-139  did 
not  apply  because  defendant  was  a  second 
or  subsequent  offender.  Fields  v.  State, 
840  So.  2d  796  (Miss.  Ct.  App.  2003). 

A  sentence  of  3  years  and  a  $3,000  fine 
was  not  excessive  and  thus  grossly  dispro- 
portionate to  the  crime  committed,  i.e., 
the  sale  of  less  than  one  ounce  of  mari- 
juana, as  there  was  no  association  be- 
tween the  charge  at  issue  and  previous 
crimes  for  which  the  defendant  was  al- 
ready being  punished.  Heatherly  v.  State, 
773  So.  2d  405  (Miss.  Ct.  App.  2000). 

A  sentence  of  thirty  years  in  the  custody 
of  the  Department  of  Corrections  without 
the  possibility  of  parole  for  the  sale  of 
cocaine  did  not  constitute  cruel  and  un- 
usual punishment  where  the  defendant 
was  a  habitual  offender  with  prior  convic- 
tions for  burglary,  grand  larceny,  and  co- 
caine possession.  Boyd  v.  State,  767  So.  2d 
1032  (Miss.  Ct.  App.  2000). 

Applying  the  rationale  in  Stromas  v. 
State,  618  So.  2d  116  (Miss.  1993),  the 
sentence  was  not  grossly  disproportionate 
where  defendant  received  less  than  the 
maximum  sentence  and  less  than  the 
maximum  fine.  Robert  v.  State,  756  So.  2d 
806  (Miss.  Ct.  App.  1999). 

The  defendant  was  properly  sentenced 
for  a  felony,  rather  than  a  misdemeanor 
where  he  was  convicted  of  possession  of 
methamphetamine  and  cocaine  under 
subsection  (c)(1)(A)  of  this  section.  Alexan- 
der V.  State,  749  So.  2d  1031  (Miss.  1999). 

The  imposition  of  a  30  year  sentence 
and  accompan3ring  $10,000  fine  for  the 
sale  of  cocaine  in  violation  of  §  41-29-139 
was  not  unconstitutionally  disproportion- 
ate where  the  sentence  was  less  than  the 
maximum  allowable  under  the  statute, 
notwithstanding  the  defendant's  previ- 
ously clean  criminal  record  and  the  mea- 
ger amount  of  cocaine  involved.  Cook  v. 
State,  728  So.  2d  117  (Miss.  Ct.  App. 
1998). 

Sentences  of  20  years  for  conspiracy  to 
sell  controlled  substance  and  30  years  on 
each  of  two  counts  of  sale  of  controlled 
substance,  all  to  run  consecutively,  did  not 
constitute  cruel  and  unusual  punishment, 
given  defendant's  extensive  juvenile  re- 
cord that  began  when  he  was  ten  years 
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old.  Herring  V.  State,  691  So.  2d  948  (Miss. 
1997),  reh'g  denied,  693  So.  2d  384  (Miss. 
1997). 

Habitual  offender  sentence  imposed  on 
defendant  convicted  of  possession  of  co- 
caine with  intent  to  deliver,  requiring  de- 
fendant to  pay  $30,000  fine  and  to  serve 
30  years  without  possibility  of  early  pa- 
role, was  not  excessive  and  did  not  consti- 
tute cruel  and  unusual  punishment:  appli- 
cable sentencing  statute  allowed  fines  of 
$1,000  to  $1  million  and  prison  terms  of 
up  to  30  years.  Sanders  v.  State,  678  So. 
2d  663  (Miss.  1996). 

Defendant  could  not  be  sentenced  to 
greater  penalty  than  5  years  and/or 
$5,000  fine  as  allowed  under  general  con- 
spiracy statutory  provision,  and  could  not 
be  sentenced  for  conspiracy  as  first-of- 
fender to  sell  greater  than  one  ounce  but 
less  than  one  kilogram  of  marijuana,  de- 
spite defendant's  involvement  in  sale  of 
more  than  one  ounce  but  less  than  one 
kilogram  of  marijuana,  where  indictment 
as  to  charged  conspiracy  was  silent  as  to 
quantity  of  marijuana  involved.  Clubb  v. 
State,  672  So.  2d  1201  (Miss.  1996). 

A  defendant's  sentence  was  not  dispro- 
portionate to  the  crime  and  did  not 
amount  to  cruel  and  unusual  punishment 
in  violation  of  the  Eighth  Amendment  to 
the  United  States  Constitution  where  he 
was  convicted  of  possession  of  marijuana 
with  intent  to  deliver  or  distribute  and 
was  sentenced  to  serve  20  years  in  the 
custody  of  the  Mississippi  Department  of 
Corrections  and  ordered  to  pay  a  $250,000 
fine,  since  the  sentence  was  less  than  the 
maximum  30  years  imprisonment  and  one 
million  dollar  fine  authorized  by  §  41-29- 
139(b)(1).  Hart  v.  State,  639  So.  2d  1313 
(Miss.  1994). 

In  a  prosecution  for  the  sale  of  cocaine 
in  violation  of  §  41-29-139,  in  which  the 
defendant  was  convicted  and  sentenced  as 
a  habitual  offender  to  30  years  imprison- 
ment, the  evidence  was  sufficient  to  prove 
that  the  defendant  was  a  habitual  of- 
fender under  §  99-19-81  where  the  defen- 
dant had  previously  pled  guilty  to  the  sale 
of  less  than  one  ounce  of  marijuana  on  2 
separate  occasions  for  which  he  had  re- 
ceived a  3-year  suspended  sentence  and  a 
one-year  sentence,  and  certified  copies  of 
the  indictments  and  sentencing  orders  in 


these  prior  cases  were  introduced  into 
evidence  at  the  sentencing  hearing.  Moore 
V.  State,  631  So.  2d  805  (Miss.  1994). 

A  trial  court's  failure  to  inform  a  defen- 
dant, who  pled  guilty  to  possession  of 
cocaine  with  intent  to  distribute,  that  a 
$1,000.00  fine  was  the  minimum  penalty 
for  the  crime  was  harmless  error  where 
the  record  contained  the  defendant's  writ- 
ten waiver  of  indictment,  his  petition  to 
enter  a  plea  of  guilty,  and  a  12-page  tran- 
script of  the  circuit  judge's  interrogation  of 
the  defendant  before  accepting  the  plea. 
Eley  V.  State,  631  So.  2d  787  (Miss.  1994). 

A  60-year  sentence  for  a  conviction  of 
sale  of  cocaine  did  not  violate  the  Eighth 
Amendment's  prohibition  against  cruel 
and  unusual  punishment,  even  though 
the  defendant  was  convicted  of  selling 
only  a  small  amount  of  cocaine,  where  the 
defendant  was  given  a  30-year  sentence 
pursuant  to  §  41-29-139(b)(l)  for  his  con- 
viction and  the  sentence  was  then  doubled 
pursuant  to  §  41-29-147  because  the  de- 
fendant had  previously  been  convicted  of 
possession  of  marijuana,  since  the  sen- 
tence was  within  the  statutory  guidelines 
and  the  legislature  has  called  for  stiff 
penalties  for  drug  offenders  as  a  matter  of 
public  policy.  Campbell  v.  Campbell,  618 
So.  2d  116  (Miss.  1993). 

The  imposition  of  a  25-year  sentence  for 
the  crime  of  possession  of  5.7  grams  of 
cocaine  with  intent  to  distribute  did  not 
constitute  a  denial  of  the  defendant's  con- 
stitutional rights  on  the  ground  that  it 
was  excessive  and  disproportionate  where 
the  defendant  did  not  produce  facts  con- 
cerning sentences  imposed  on  other  crimi- 
nals, the  sentence  was  within  the  limits 
fixed  by  §  41-29-139(b),  and  the  sentence 
was  not  "grossly  disproportionate"  or 
"shockingly  excessive."  Edwards  v.  State, 
615  So.  2d  590  (Miss.  1993). 

In  a  prosecution  for  possession  of  co- 
caine with  intent  to  distribute,  the  trial 
court  did  not  err  in  failing  to  order  a 
presentence  report,  thus  prohibiting  the 
defendant  from  offering  mitigating  cir- 
cumstances for  the  court's  consideration 
prior  to  imposition  of  sentence,  since  pre- 
sentence investigations  and  reports  are 
discretionary  with  the  trial  judge  and  not 
mandatory.  Edwards  v.  State,  615  So.  2d 
590  (Miss.  1993). 
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A  trial  court  did  not  err  in  sentencing  a 
defendant  who  was  convicted  of  distribut- 
ing a  controlled  substance  to  25  years' 
imprisonment  and  fining  him  $500,000 
since  the  sentence  was  correctly  fixed 
within  the  realm  of  §  41-29-119  and 
therefore  was  not  disproportionate  to  the 
crime  charged.  Rogers  v.  State,  599  So.  2d 
930  (Miss.  1992). 

A  circuit  court's  summary  denial  and 
dismissal  of  a  defendant's  motion  for  post- 
conviction collateral  relief  was  not  error 
where  the  defendant  asserted  that  he  en- 
tered a  guilty  plea  under  the  advice  and 
belief  that  the  maximum  sentence  which 
could  be  imposed  under  the  indictment 
was  20  years  so  that  his  30  year  sentence 
was  improper,  the  maximum  sentence 
which  could  be  imposed  under  the  indict- 
ment, which  charged  the  defendant  with 
possession  of  more  than  one  kilogram  of 
marijuana  with  intent  to  distribute  and 
recidivism,  was  30  years  without  parole  or 
probation,  and  the  transcript  of  the  plea 
colloquy  between  the  trial  court  judge  and 
the  defendant  belied  the  defendant's  claim 
of  a  20-year  plea  bargain.  Turner  v.  State, 
590  So.  2d  871  (Miss.  1991). 

The  imposition  of  a  sentence  of  40  years 
imprisonment  and  a  $50,000  fine  pursu- 
ant to  §  41-29-139(b)(l)  for  possession  of 
marijuana  was  error  where  the  defendant 
was  a  first  offender  and  had  no  prior 
felony  record,  so  that  the  maximum  pen- 
alty which  could  be  imposed  was  20  years 
imprisonment  and/or  a  maximum  fine  of 
$30,000  as  set  forth  in  §  41-29-139(b)(2). 
Ivy  V.  State,  589  So.  2d  1263  (Miss.  1991). 

The  imposition  of  a  $50,000  fine  upon  a 
conviction  for  the  sale  of  4  ounces  of  mari- 
juana was  error  because  it  was  in  excess  of 
the  fine  authorized  by  §  41-29-139(b)(2). 
Jones  V.  State,  564  So.  2d  848  (Miss.  1990). 

A  sentence  of  15  years'  imprisonment 
and  a  $9,000  fine  for  conviction  of  sale  of 
cocaine  was  within  the  provisions  of  the 
statute  and  within  the  sound  discretion  of 
the  trial  judge,  and  did  not  constitute 
cruel  and  inhuman  punishment.  Bradley 
V.  State,  562  So.  2d  1276  (Miss.  1990). 

When  jury  convicts  defendant  of  posses- 
sion of  cocaine  with  intent  to  transfer  and 
trial  judge  concludes  that  evidence,  both 
direct  and  circumstantial,  fails  to  show 
intent  or  attempt  to  transfer,  trial  judge 


properly  sentences  defendant  as  though 
defendant  had  been  convicted  of  lessor 
included  offense  of  possession  alone. 
Garvis  v.  State,  483  So.  2d  312  (Miss. 
1986). 

Where  defendant  had  been  convicted  of 
knowingly  and  intentionally  selling  a  con- 
trolled substance,  a  sentence  of  ten  years 
was  well  within  the  statutory  limits  of 
§  41-29-139;  a  trial  court  will  not  be  held 
in  error  or  held  to  have  abused  discretion 
if  the  sentence  imposed  is  within  the  lim- 
its fixed  by  the  statute.  Johnson  v.  State, 
461  So.  2d  1288  (Miss.  1984). 

Where  an  indictment  did  not  specify  the 
amount  of  marijuana  in  defendant's  pos- 
session, and  defendant  could  have  been 
indicted  under  either  §  41-29-139(b)(2), 
providing  for  a  sentence  of  20  years  im- 
prisonment and  a  $30,000  fine  for  posses- 
sion of  less  than  a  kilogram  but  more  than 
an  ounce  of  marijuana,  or  §  41-29- 
139(b)(3),  providing  for  a  sentence  of  three 
years  and  a  $3,000  fine  for  possession  with 
intent  to  deliver  one  ounce  or  less  of 
marijuana,  a  sentence  of  20  years  impris- 
onment and  a  fine  of  $10,000  was  exces- 
sive, and  the  maximum  sentence  allowed 
would  be  imprisonment  for  three  years 
and  a  fine  of  $3,000.  Burns  v.  State,  438 
So.  2d  1347  (Miss.  1983). 

The  maximum  sentence  that  may  be 
imposed  for  possession  of  amphetamine  is 
one  year  or  $1,000  or  both;  therefore,  since 
the  two  year  sentence  imposed  upon  ap- 
pellant was  in  excess  of  that  allowed  by 
law,  the  case  was  remanded  to  the  lower 
court  for  resentencing  within  the  statu- 
tory limits.  Guynes  v.  State,  300  So.  2d 
452  (Miss.  1974). 

Where  the  maximum  penalty  under 
§  41-29-139(c)(2)  for  the  offense  of  which 
the  defendant  is  convicted  is  imprison- 
ment for  20  years  or  a  fine  of  $30,000,  or 
both,  a  sentence  of  5  years  imprisonment 
is  not  an  abuse  of  the  court's  discretion, 
notwithstanding  that  at  time  of  his  con- 
viction defendant  was  19  years  of  age  and 
a  first  offender.  Boone  v.  State,  291  So.  2d 
182  (Miss.  1974). 

Since  marijuana  is  not  a  narcotic  drug, 
the  applicable  section  as  to  the  penalty  for 
a  sale  of  marijuana  is  Code  1942  §  6831- 
70(a)(2)  which  allows  a  maximum  term  of 
imprisonment  of  4  years  and  a  fine  of 
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$2,000,  and  a  sentence  of  5  years  in  the 
state  penitentiary  and  a  $1,000  fine  would 
be  reversed  and  remanded  for  proper  sen- 
tencing. Ladnier  v.  State,  273  So.  2d  169 
(Miss.  1973). 

Lysergic  Acid  Diethylamide  belongs  to 
the  class  of  hallucinogens  which  is  not  a 
narcotic  drug,  so  that  a  defendant  who 
was  sentenced  to  five  years  in  the  state 
penitentiary  upon  conviction  of  a  sale  of 
Lysergic  Acid  Diethylamide  was  sen- 
tenced to  a  year  more  than  authorized  by 
statute.  Fisher  v.  State,  264  So.  2d  832 
(Miss.  1972). 

Possession  of  marijuana  is  only  a  mis- 
demeanor; a  defendant  convicted  of  pos- 
session of  marijuana  and  sentenced  to  3 
years  in  the  state  penitentiary  and  a  fine 
of  $1000  must  be  resentenced.  Holland  v. 
State,  263  So.  2d  566  (Miss.  1972). 

15.5.  Forfeiture. 

Trial  court  erred  when  it  granted  the 
forfeiture  of  a  vehicle  used  by  a  defendant 
and  owned  by  defendant's  sister  in  which 
drugs  were  found.  Since  the  indictment 
and  the  Mississippi  Crime  Laboratory's 
report  clearly  established  that  the  amount 
of  marijuana  recovered  in  the  search  of 
the  vehicle  was  238.6  grams,  the  proper 
charge  was  under  Miss.  Code  Ann.  §  41- 
29-139(c)(2)(C),  not  under  §  41-29- 
139(c)(2)(D);  thus,  as  a  matter  of  law,  the 
quantity  of  marijuana  recovered  and 
charged  was  statutorily  excluded  from  for- 
feiture under  Miss.  Code  Ann.  §  41-29- 
153(a)(4)(D).  Jefferson  v  City  of  Ko- 
sciusko, 111  So.  3d  1253  (Miss.  Ct.  App. 
2013). 

IV.  EVIDENCE. 

16.  Evidence:  In  generaL 

Evidence,  including  testimony  from  a 
police  officer  and  a  confidential  informant 
regarding  a  drug  transaction,  as  well  as  a 
videotape  of  the  transaction,  did  not  pre- 
ponderate heavily  against  the  jury's  deci- 
sion finding  defendant  guilty  of  selling 
cocaine.  Hoye  v  State,  1  So.  3d  946  (Miss. 
Ct.  App.  2009). 

Appellate  court  was  unable  to  find  from 
the  record  that  the  jury  verdict  finding 
defendant  guilty  of  selling  cocaine  in  vio- 
lation of  Miss.  Code  Ann.  §§  41-29- 
139(a)(1),  41-29-139(b)(l)  was  contrary  to 


the  overwhelming  weight  of  the  evidence 
because:  (1)  the  fact  that  an  agent  and  the 
informant  were  inconsistent  in  describing 
the  amount  of  time  and  the  extent  of  the 
agent's  search  of  the  informant  before  the 
controlled  drug  buy  was  a  matter  for  jury 
determination  as  to  credibility;  (2)  a  jury 
could  reasonably  conclude  from  the  total- 
ity of  the  credible  evidence  that  since  the 
informant  entered  the  trailer  with  $40 
and  exited  with  crack  cocaine  and  $10  in 
change,  it  was  crack  cocaine  that  defen- 
dant placed  on  the  coffee  table,  even 
though  the  hands  of  defendant  and  the 
informant  were  not  visible  in  the  video 
and  the  video  did  not  show  defendant 
giving  drugs  or  change  to  the  informant; 
(3)  defendant  cited  no  authority  for  his 
argument  that  the  informant's  testimony 
was  not  credible  because  of  his  prior 
criminal  history;  and  (4)  the  length  of 
defendant's  sentence  was  irrelevant  to  the 
issue  of  whether  the  jury  verdict  was 
against  the  overwhelming  weight  of  the 
evidence.  Miller  v  State,  980  So.  2d  927 
(Miss.  2008). 

State  presented  sufficient  evidence  to 
find  beyond  a  reasonable  doubt  that  de- 
fendant was  guilty  of  each  element  of  the 
crime  of  manufacturing  marijuana;  defen- 
dant admitted  that  the  marijuana  plants 
found  in  the  woods  were  his  and  the 
forensic  analysis  report  confirmed  that 
the  plants  and  substances  recovered  from 
the  woods  and  defendant's  residence  were 
indeed  marijuana.  Williams  v.  State,  971 
So.  2d  581  (Miss.  2007). 

Trial  court  did  not  err  in  denying  defen- 
dant's motion  for  a  new  trial  where  he  was 
convicted  of  the  sale  or  transfer  of  cocaine. 
It  was  clear  that  after  receiving  the  testi- 
mony from  both  a  confidential  informant 
(CI),  who  purchased  the  drugs,  and  defen- 
dant, that  the  jury  found  the  CI's  testi- 
mony more  credible;  further,  an  audio 
tape  of  the  transaction  and  the  testimony 
of  a  police  officer  who  prepared  the  infor- 
mant, and  listened  to  the  transaction,  also 
provided  sufficient  evidence  to  sustain  de- 
fendant's conviction.  Kelly  v.  State,  910 
So.  2d  535  (Miss.  2005). 

Both  defendant  and  the  confidential  in- 
formant (CI)  testified  that  defendant 
asked  the  CI  if  he  worked  for  law  enforce- 
ment, and  that  the  CI  replied  that  he  did 
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not.  Based  on  Mississippi  precedent,  the 
CIs  actions  were  not  improper  and  defen- 
dant's attempt  to  attack  the  CIs  credibil- 
ity on  that  basis  failed.  Defendant's  other 
arguments  as  to  the  credibility  of  the  CI, 
relating  to  the  CI's  past  record  and  his 
payment  from  law  enforcement  for  mak- 
ing the  controlled  buys  was  for  the  jury  to 
determine,  and  given  the  videotape  and 
other  evidence,  defendant's  motion  for  a 
new  trial  was  properly  denied.  Dunlap  v. 
State,  883  So.  2d  145  (Miss.  Ct.  App. 
2004),  cert,  dismissed,  893  So.  2d  1061 
(Miss.  2005). 

Informant  who  cooperated  with  the  po- 
lice in  making  the  controlled  buy  testified 
that  she  had  known  defendant  for  two 
years,  that  she  saw  him  just  about  every 
day  in  the  area,  and  the  record  reflects 
that  the  informant  identified  defendant  at 
trial  as  the  person  who  sold  her  the  co- 
caine. The  record  also  showed  that  the 
jury  viewed  the  videotape  of  the  drug 
transaction;  the  question  of  the  infor- 
mant's credibility  was  for  the  jury  to  re- 
solve, the  verdict  was  not  against  the 
overwhelming  weight  of  the  evidence,  and" 
defendant's  motion  for  a  directed  verdict 
was  properly  denied.  Doss  v.  State,  906  So, 
2d  836  (Miss.  Ct.  App.  2004), 

Confidential  informant's  testimony  was 
not  the  sole  testimony  relied  upon  in  iden- 
tifying defendant  as  the  person  who  sold 
the  substance  to  the  first  agent,  as  the 
first  agent  testified  that  defendant  was 
the  person  who  sold  the  cocaine,  a  second 
agent  testified  to  recognizing  the  voices  of 
the  first  agent  and  the  informant  over  the 
transmitter,  and  a  local  officer  testified  to 
recognizing  defendant's  voice  over  the 
transmitter;  thus,  defendant's  argument 
that  the  evidence  was  insufficient  to  sus- 
tain defendant's  conviction  was  rejected, 
and  a  new  trial  was  properly  denied.  Price 
V.  State,  865  So.  2d  408  (Miss.  Ct.  App. 
2004). 

Where  defendant  testified  on  direct  ex- 
amination that  defendant  had  not  sold 
drugs,  that  defendant  was  not  a  drug 
dealer,  and  that  defendant  had  a  prior 
drug  conviction  that  had  been  overturned, 
defendant  opened  the  door  to  the  State's 
admission  for  use  as  impeachment  evi- 
dence of  three  prior  videotaped  drug  sales 
for  which  defendant  had  been  charged. 


Pulham  V.  State,  873  So.  2d  124  (Miss.  Ct. 
App,  2004). 

Informant  was  properly  allowed  to  com- 
ment on  the  videotape  of  the  drug  sale 
during  the  trial  because  the  informant 
had  firsthand  knowledge  of  the  events 
transpiring  in  the  video,  and  there  was  no 
invasion  of  the  province  of  the  jury. 
Pulham  V.  State,  873  So.  2d  124  (Miss.  Ct. 
App.  2004). 

Since  defendant  pleaded  guilty,  he 
waived  his  opportunity  for  a  jury  to  review 
the  sufficiency  of  evidence  in  his  case; 
thus,  the  appellate  court  also  declined  to 
review.  Smith  v.  State,  845  So.  2d  730 
(Miss.  Ct.  App.  2003). 

Where  defendant  was  tried  for  the  sale 
of  cocaine  in  a  church  zone,  and  an  officer 
testified,  and  referred  to  defendant's  co- 
defendant  (whose  case  was  severed)  as 
being  a  "Columbian,"  any  prejudicial  er- 
ror, from  the  fact  Columbia  was  a  country 
of  known  drug  cartels,  was  harmless  in 
light  of  other  evidence  which  overwhelm- 
ingly supported  the  jury's  verdict,  and 
defendant  was  not  entitled  to  a  mistrial. 
Williams  v.  State,  856  So.  2d  571  (Miss. 
Ct.  App.  2003),  cert,  denied,  en  banc,  860 
So.  2d  1223  (Miss.  2003). 

Defendant  argued  the  evidence  was  in- 
sufficient, because  the  informant  was  a 
convicted  felon  with  pending  felony 
charges  against  him;  however,  two  officers 
who  monitored  the  transaction  also  testi- 
fied, and  the  jury  was  informed  of  the 
informant's  situation;  thus,  the  jury  could 
weigh  the  testimony  accordingly,  and  the 
evidence  was  sufficient  to  sustain  defen- 
dant's conviction.  Williams  v.  State,  856 
So.  2d  571  (Miss.  Ct.  App.  2003),  cert, 
denied,  en  banc,  860  So.  2d  1223  (Miss. 
2003). 

Trial  court  was  misled  by  both  the  State 
and  the  defense  with  respect  to  the  cut-off 
point  for  misdemeanor  and  felony  posses- 
sion; however,  this  was  insignificant  be- 
cause no  reasonable,  hypothetical  juror 
could  have  found  from  the  evidence  that 
defendant  possessed  exactly  30.0  grams, 
no  more  and  no  less.  Bailey  v.  State,  837 
So.  2d  228  (Miss.  Ct.  App.  2003). 

Defendant  waived  an  alleged  discovery 
violation  by  failing  to  request  a  continu- 
ance after  objecting  to  the  admission  of 
the  evidence.  Prewitt  v.  State,  755  So.  2d 
537  (Miss.  Ct.  App,  1999). 
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Evidence  of  prior  drug  sales  is  admis- 
sible to  show  a  defendant's  intent  to  dis- 
tribute drugs  in  his  or  her  possession,  so 
long  as  it  "passes  muster"  under  Rule  403, 
Miss.  R.  Ev.  and  is  accompanied  by  a 
proper  limiting  instruction.  Smith  v. 
State,  656  So.  2d  95  (Miss.  1995). 

While  evidence  of  prior  drug  transac- 
tions is  admissible  on  the  issue  of  a  defen- 
dant's intent  to  distribute  drugs  in  his  or 
her  possession,  such  evidence  alone  is  not 
sufficient  to  support  a  finding  that  the 
defendant  had  the  intent  to  distribute. 
Smith  V  State,  656  So.  2d  95  (Miss.  1995). 

Under  Rule  803(6),  Miss.  R.  Ev.,  a  cus- 
todian of  the  records  of  the  Mississippi 
Crime  Lab  may  introduce  laboratory  re- 
ports in  a  narcotics  possession  or  sale 
case,  except  where  the  defendant  objects 
on  the  ground  that  his  or  her  Sixth 
Amendment  right  to  confront  the  person 
who  prepared  the  test  is  being  violated. 
Kettle  V  State,  641  So.  2d  746  (Miss. 
1994). 

In  a  prosecution  for  the  sale  of  cocaine, 
the  trial  court  committed  reversible  error 
by  allowing  State  witnesses  to  testify  con- 
cerning another  alleged  sale  of  cocaine  for 
which  the  defendant  had  not  been  con- 
victed, which  was  an  attempt  by  the  State 
to  impeach  the  defendant's  statement  elic- 
ited on  cross-examination  that  he  had 
never  sold  cocaine,  where  no  surrebuttal 
was  allowed  by  the  court  to  refute  the  new 
evidentiary  matter.  Reed  v.  State,  637  So. 
2d  194  (Miss.  1994). 

There  was  sufficient  probable  cause  to 
arrest  a  defendant  for  distribution  of  a 
controlled  substance  to  an  undercover  in- 
formant, even  though  none  of  the  arrest- 
ing officers  actually  saw  the  drug  transac- 
tion occur,  where  the  conversation 
between  the  defendant  and  the  under- 
cover informant  was  being  monitored  by 
the  officers  during  the  transaction,  the 
officers  testified  that  they  had  surrounded 
the  building  in  their  cars  to  monitor  the 
entrance  and  exit  of  anyone  on  the  prem- 
ises, the  undercover  informant  gave  the 
signal,  "[t]his  is  good  stuff  in  order  to 
alert  the  officers  that  the  crime  had  oc- 
curred, and  there  was  no  one  other  than 
the  defendant  in  close  proximity  to  the 
informant  when  the  officers  arrived.  Rog- 
ers V.  State,  599  So.  2d  930  (Miss.  1992). 


Where  contraband  is  in  an  amount 
which  a  person  could  reasonably  hold  for 
personal  use,  other  evidence  of  intent  to 
sell  or  deliver  is  necessary;  evidence  of 
involvement  in  the  drug  trade  is  relevant 
on  the  issue  of  intent.  Roberson  v.  State, 
595  So.  2d  1310  (Miss.  1992). 

The  quantity  and  nature  of  contraband 
may  be  sufficient  to  establish  an  intent  to 
distribute;  the  State  must  prove  that  the 
amount  possessed  exceeds  a  personal  con- 
sumption amount;  each  case  must  be  ad- 
judged on  its  own  facts,  but  whatever  the 
facts,  the  mere  suspicion  of  intent  cannot 
support  a  conviction,  as  the  State  must 
prove  intent  beyond  a  reasonable  doubt. 
Esparaza  v.  State,  595  So.  2d  418  (Miss. 
1992). 

Proof  of  possession  with  an  intent  to 
distribute  or  sell  should  not  be  based 
solely  upon  surmise  or  suspicion.  There 
must  be  evidentiary  facts  which  will  ratio- 
nally produce  in  the  minds  of  jurors  a 
certainty,  a  conviction  beyond  reasonable 
doubt  that  the  defendant  did  in  actual  fact 
intend  to  distribute  or  sell,  not  that  the 
defendant  might  have  had  such  intent.  It 
must  be  evidence  in  which  a  reasonable 
jury  "can  sink  its  teeth."  Stringfield  v. 
State,  588  So.  2d  438  (Miss.  1991). 

If  the  quantity  of  the  drug  is  not  in  itself 
sufficient  to  establish  intent  to  distribute, 
the  court  will  consider  both  the  quantity 
and  the  nature  of  the  controlled  sub- 
stance. Incriminating  evidence  indicating 
some  involvement  in  the  drug  trade  may 
also  be  considered.  The  evidence  sufficient 
to  infer  intent  to  sell  must  be  evaluated  in 
each  case.  Jackson  v.  State,  580  So.  2d 
1217  (Miss.  1991). 

In  a  prosecution  for  distribution  of  a 
controlled  substance,  a  witness'  pluraliza- 
tion  of  the  word  "indictment"  was  an  iso- 
lated, inadvertent  reference  to  other 
crimes  which  would  be  deemed  "without 
substantial  prejudice  to  the  rights  of  [the 
defendant]  to  a  fair  trial."  Davis  v.  State, 
568  So.  2d  277  (Miss.  1990). 

Although  the  case  was  required  to  be 
reversed  and  remanded  for  failure  of  pros- 
ecution to  disclose  name  of  witness,  and 
because  the  trial  judge  refused  to  grant 
continuance  to  enable  defense  to  find  wit- 
ness, testimony  of  narcotics  enforcement 
personnel   supported  jury's   verdict  of 
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guilty  of  selling  a  controlled  substance. 
Turner  v.  State,  501  So.  2d  350  (Miss. 
1987). 

The  mere  fact  that  there  is  an  even 
balance  of  one  witness  for  the  prosecution 
and  one  witness  for  the  defense  in  trial  of 
a  charge  of  sale  of  a  controlled  substance 
does  not  prevent  the  jury  from  weighing 
the  credibility  of  each  witness,  and  in 
deciding  the  issue  of  guilt.  Brown  v.  State, 
499  So.  2d  775  (Miss.  1986). 

Both  the  quantity  of  the  contraband 
seized,  as  well  as  its  nature,  will  deter- 
mine whether  there  is  sufficient  circum- 
stantial evidence  to  sustain  a  conviction  of 
possession  of  marijuana  with  intent  to 
distribute.  Coyne  v.  State,  484  So.  2d  1018 
(Miss.  1986). 

Evidence  of  discovery  of  controlled  sub- 
stances on  defendant's  person,  in  defen- 
dant's residence,  and  in  defendant's  auto- 
mobile is  sufficient  to  support  conviction 
for  possession.  Dixon  v.  State,  465  So.  2d 
1092  (Miss.  1985). 

Evidence  of  substantial  knowing  par- 
ticipation in  consummation  of  sale  of 
marijuana  or  in  arranging  for  sale  is  suf- 
ficient to  support  conviction  for  sale  of 
unlawful  controlled  substance.  Williams  v. 
State,  463  So.  2d  1064,  57  A.L.R.4th  633 
(Miss.  1985). 

17.  Admissibility  —  generally. 

Circuit  court  did  not  err  in  admitting 
defendant's  prior  drug-sale  convictions 
into  evidence  because  the  prior  drug  con- 
victions were  properly  admitted  under 
Miss.  R.  Evid.  404(b)  to  show  defendant's 
intent  to  sell;  the  circuit  court  conducted  a 
proper  Miss.  R.  Evid.  403  balancing  test. 
Campbell  v.  State,  —  So.  3d  — ,  2012  Miss. 
App.  LEXIS  608  (Miss.  Ct.  App.  Oct.  2, 
2012). 

Though  a  laboratory  supervisor  who 
testified  that  a  substance  was  cocaine  was 
not  involved  in  the  actual  testing,  he  had 
reviewed  the  report  for  accuracy  and 
signed  it  as  the  case  technical  reviewer, 
and  was  sufficiently  involved  with  the 
analysis  and  overall  process  that  his  tes- 
timony did  not  violate  defendant's  right  of 
confrontation  under  the  Sixth  Amend- 
ment, U.S.  Const,  amend.  VI.  Grim  v. 
State,  102  So.  3d  1073  (Miss.  2012),  writ  of 
certiorari  denied  by  2013  U.S.  LEXIS 


4827,  81  U.S.L.W.  3702  (U.S.  June  24, 
2013). 

In  defendant's  trial  on  a  charge  of  pos- 
session of  cocaine  with  intent  to  distrib- 
ute, a  circuit  court  properly  determined  a 
defense  witness's  testimony  was  inadmis- 
sible, pursuant  to  Miss.  R.  Evid.  402, 
because  the  witness  could  neither  verify 
nor  deny  that  defendant  had  been  trans- 
ferring narcotics  before  he  was  arrested, 
and  the  witness  had  not  seen  whether 
defendant  had  discarded  any  narcotics 
while  police  attempted  to  apprehend  him; 
thus,  the  witness's  testimony  was  irrel- 
evant. Hosey  v.  State,  77  So.  3d  507  (Miss. 
Ct.  App.  2011),  writ  of  certiorari  denied  by 
78  So.  3d  906,  2012  Miss.  LEXIS  19  (Miss. 
2012). 

There  was  no  error,  much  less  a  miscar- 
riage of  justice,  in  admitting  a  bag  of 
cocaine  into  evidence  because  a  reason- 
able jury  could  have  found  that  the  bag  of 
cocaine  introduced  at  trial  was  the  same 
bag  defendant  sold  to  a  confidential  infor- 
mant the  State  satisfied  the  requirements 
of  Miss.  R.  Evid.  901(a)  because  an  officer 
testified  that  the  moment  the  informant 
handed  over  the  plastic  bag,  the  officer 
sealed  it  in  an  evidence  bag  with  a  distinct 
identification  number,  and  the  officer 
identified  the  evidence  bag  as  the  same 
one  he  sealed  right  after  the  sale.  Pearson 
V.  State,  64  So.  3d  569  (Miss.  Ct.  App. 
2011). 

Defendant's  conviction  for  the  posses- 
sion of  at  least  2,  but  less  than  10,  dosage 
units  of  hydrocodone  in  violation  of  Miss. 
Code  Ann.  §  41-29-139(c)  was  appropriate 
because  the  trial  court  did  not  err  in 
admitting  the  recorded  statement  that  he 
provided  to  an  officer.  The  probative  value 
of  the  evidence  was  not  outweighed  by  its 
prejudicial  effect  under  Miss.  R.  Evid. 
404(a)(1)  and  (b)  and  defendant  failed  to 
consider  that  it  was  his  attorney  who 
agreed  to  have  the  statement  pre-marked 
and  who  later  suggested  that  it  be  entered 
into  evidence.  Sistrunk  v.  State,  48  So.  3d 
557  (Miss.  Ct.  App.  2010),  writ  of  certio- 
rari denied  en  banc  by  49  So.  3d  1139, 
2010  Miss.  LEXIS  629  (Miss.  2010). 

Defendant's  conviction  for  the  posses- 
sion of  at  least  2,  but  less  than  10,  dosage 
units  of  hydrocodone  in  violation  of  Miss. 
Code  Ann.  §  41-29-139(c)  was  appropriate 
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because  the  trial  court  did  not  err  in 
admitting  the  recorded  statement  that  he 
provided  to  an  officer.  The  probative  value 
of  the  evidence  was  not  outweighed  by  its 
prejudicial  effect  under  Miss.  R.  Evid. 
404(a)(1)  and  (b)  and  defendant  failed  to 
consider  that  it  was  his  attorney  who 
agreed  to  have  the  statement  pre-marked 
and  who  later  suggested  that  it  be  entered 
into  evidence.  Sistrunk  v.  State,  48  So.  3d 
557  (Miss.  Ct.  App.  2010),  writ  of  certio- 
rari denied  en  banc  by  49  So.  3d  1139, 
2010  Miss.  LEXIS  629  (Miss.  2010). 

Evidence  was  legally  sufficient  to  sup- 
port the  conviction  of  the  sale  of  cocaine, 
Miss.  Code  Ann.  §  41-29-139(a),  and  the 
State  sufficiently  established  chain  of  cus- 
tody. Miss.  R.  Evid.  901(a),  and,  therefore, 
properly  included  the  cocaine  and  lab  re- 
port into  evidence;  defendant  failed  to  put 
forth  any  evidence  of  probable  tampering 
or  substitution  of  evidence,  and  the  trial 
court  did  not  err  in  admitting  evidence  of 
the  cocaine.  Turner  v.  State,  3  So.  3d  742 
(Miss.  2009). 

Trial  court  did  not  abuse  its  discretion 
in  admitting  cocaine  bags  into  evidence 
where  they  were  introduced  to  prove  that 
what  was  sold  to  an  undercover  officer  was 
a  controlled  substance  under  Miss.  Code 
Ann.  §  41-29-139(a)(l).  Turner  v.  State, 
950  So.  2d  243  (Miss.  Ct.  App.  2007). 

Trial  court  did  not  abuse  its  discretion 
in  admitting  the  transcriptions  of  audio- 
tapes of  the  drug  purchases  where  the 
appellant  had  not  offered  his  own  versions 
of  the  tapes  for  the  jury  to  evaluate. 
Turner  v.  State,  950  So.  2d  243  (Miss.  Ct. 
App.  2007). 

Defendant's  conviction  and  sentence  for 
possession  of  controlled  dangerous  sub- 
stance, cocaine,  in  violation  of  Miss.  Code 
Ann.  §  41-29-139  was  affirmed  when  the 
state's  introduction  of  a  photograph, 
which  included  marijuana  and  violated  a 
pretrial  order  that  the  state  would  not 
divulge  evidence  of  marijuana  to  the  jury, 
did  not  constitute  a  reversible  error  when 
defendant  failed  to  timely  object  to  the 
introduction  of  the  photograph,  failed  to 
include  his  motion  for  a  mistrial  in  the 
record,  and  failed  to  correct  omissions  in 
the  record  pursuant  to  Miss.  R.  App.  P. 
10(c)  to  address  his  claim  that  he  was 
denied  a  meaningful  appeal.  Hales  v. 
State,  933  So.  2d  962  (Miss.  2006). 


Where  defendant  was  convicted  of  pos- 
session of  cocaine  with  intent  to  sell,  the 
trial  court  had  not  erred  by  refusing  to 
admit  into  evidence  the  transcript  of  de- 
fendant's nephew's  guilty  plea  hearing  be- 
cause of  defendant's  lack  of  effort  to  secure 
his  nephew's  attendance  until  late  after- 
noon on  the  first  day  of  trial,  thus  he  was 
not  "unavailable"  under  Miss.  R.  Evid. 
804(a)(5)  and  the  plea  transcript  failed  to 
meet  the  prior  testimony  hearsay  excep- 
tion contained  in  rule  804(b)(1).  Jones  v. 
State,  912  So.  2d  501  (Miss.  Ct.  App. 
2005). 

Where  city  officer  investigated  defen- 
dant's parked  vehicle  outside  the  city  lim- 
its, no  crime  was  committed  in  the  officer's 
presence  or  jurisdiction,  and  even  if  the 
officer  had  been  authorized  to  do  a  pat- 
down  search  for  weapons  under  Terry  v. 
Ohio,  the  officer's  identification  of  a  small 
"knot-like  nudge"  was  unreasonable.  The 
continued  exploration  of  defendant's  pock- 
ets after  determining  that  no  weapon  was 
present  amounted  to  the  sort  of  eviden- 
tiary search  that  Terry  expressly  refused 
to  authorize,  and  therefore,  the  trial  court 
erred  in  failing  to  suppress  the  metham- 
phetamine  found  as  a  result  of  the  officer's 
unlawful  search.  McFarlin  v.  State,  883 
So.  2d  594  (Miss.  Ct.  App.  2004). 

Evidence  of  alcoholic  beverages,  failing 
to  3rield  to  blue  lights,  resisting  arrest  and 
reckless  driving  could  be  admitted,  in 
prosecution  for  possession  with  intent  to 
distribute  cocaine,  as  purpose  of  evidence 
was  not  to  establish  conformity  with  crime 
charged,  since  testimony  related  only 
events  which  occurred  as  part  of  criminal 
episode  for  which  defendants  were  ar- 
rested. Jackson  v.  State,  689  So.  2d  760 
(Miss.  1997). 

Defendant  waived  appellate  review  of 
his  claim  that  trial  court  erred  in  allowing 
evidence  of  marijuana  and  syringes  at  his 
trial  for  possession  of  methamphetamine; 
in  his  objection  at  trial,  defendant  com- 
plained of  relevancy  of  marijuana  to  meth- 
amphetamine charge,  but  on  appeal,  his 
claim  was  bottomed  on  prejudicial  effect  of 
introduction  of  evidence  on  jury's  decision. 
Townsend  v.  State,  681  So.  2d  497  (Miss. 
1996). 

Evidence  of  marijuana  and  syringes 
found  at  same  time,  same  place,  and  in 
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same  bag  as  illegal  substance  (methSim- 
phetamine)  listed  on  indictment  form  was 
admissible  in  prosecution  for  possession  of 
methamphet amine;  marijuana  and  sy- 
ringes were  interwoven  or  inseparable 
from  charged  offense,  and  defense  counsel 
opened  door  for  introduction  of  that  evi- 
dence by  hinting  at  its  existence  during 
voir  dire.  Townsend  v.  State,  681  So.  2d 
497  (Miss.  1996). 

General  rule  is  that  introduction  into 
evidence  of  unlawful  substances  not  men- 
tioned in  indictment  for  possession  of  con- 
trolled substance  is  reversible  error  un- 
less introduction  was  necessary  for 
identity,  intent  or  motive,  and  was  not  so 
interwoven  with  other  crimes  that  it  could 
not  be  separated.  Townsend  v.  State,  681 
So.  2d  497  (Miss.  1996). 

If  defendant  tells  jury,  judge  and  pros- 
ecution that  defendant  will  raise  proof  of 
certain  defense,  judge  and  prosecution 
should  be  allowed  to  believe  that  defen- 
dant will  indeed  raise  proof  of  that  de- 
fense, and  prosecution  should  be  allowed 
to  introduce  evidence  based  on  that  belief 
which  will  rebut  that  defense.  Sanders  v. 
State,  678  So.  2d  663  (Miss.  1996). 

An  additional  quantity  of  a  substance 
retained  by  the  defendant  after  she  sold 
cocaine  to  a  confidential  informant  could 
not  be  used  to  support  a  conviction  for 
possession  of  cocaine  with  intent  to  dis- 
tribute, where  there  was  no  chemical 
analysis  adequate  to  show  that  the  sub- 
stance retained  was  an  illegal  controlled 
substance.  Clayton  v.  State,  582  So.  2d 
1019  (Miss.  1991). 

In  a  prosecution  for  sale  of  cocaine, 
photographs  of  the  cocaine  were  properly 
allowed  into  evidence,  where  the  cocaine 
was  entirely  consumed  in  the  crime  lab's 
chemical  analysis,  the  prosecution  prop- 
erly qualified  the  photographs  as  depict- 
ing the  substance  purchased  from  the  de- 
fendant, and  there  was  no  suggestion  or 
inference  in  the  record  that  the  original 
substance  was  destroyed  in  bad  faith.  Gib- 
son V  State,  580  So.  2d  739  (Miss.  1991). 

A  tape-recording  made  by  an  under- 
cover agent  on  the  evening  of  a  sale  of 
marijuana  was  admissible  in  a  prosecu- 
tion for  sale  of  marijuana,  both  for  its 
incriminating  contents  and  to  establish 
that  the  accused  and  the  undercover 


agent  were  present  and  together  on  the 
scene  at  the  time  in  question.  Cockrell  v. 
State,  566  So.  2d  1243  (Miss.  1990). 

A  gun  and  a  scale  were  admissible  into 
evidence  in  a  prosecution  for  possession  of 
marijuana  with  intent  to  sell,  where  the 
gun  and  the  scale  were  found  in  close 
proximity  with  the  marijuana  since  weap- 
ons and  scales  are  "tools  of  the  drug 
trade,"  and  therefore  the  gun  and  scale 
were  relevant  to  the  crime  charged. 
Hemphill  v  State,  566  So.  2d  207  (Miss. 
1990). 

Trial  judge  abused  his  discretion  in  ex- 
cluding evidence  that  state's  witness  had 
borne  child  by  friend  of  defendant,  where 
such  evidence  was  not  far  removed  from 
defense  of  entrapment,  and  defendant 
sought  to  establish  that  state's  witness 
was  trying  to  "get  him"  because  he  was 
friend  of  alleged  father  of  her  child. 
Pulham  V.  State,  515  So.  2d  945  (Miss. 
1987). 

Admission  of  videotape  of  drug  transac- 
tion, or  referring  to  it  in  opening  state- 
ment, was  not  error,  where  admission  of 
tape  did  not  violate  defendant's  Fifth 
Amendment  right  to  not  testify  against 
himself,  and  jury  was  cautioned  that 
opening  statements  by  attorneys  were  not 
evidence  and  would  not  be  evidence  until 
admitted  by  court;  statement  by  defen- 
dant to  undercover  agent  that  his  wife  ran 
business  for  him,  and  showing  of  video- 
tape reflecting  that  part  of  conversation 
on  redirect  examination,  was  admissible, 
despite  contention  by  defendant  that  tes- 
timony on  redirect  examination  was  on 
matters  not  in  evidence.  Crenshaw  v. 
State,  513  So.  2d  898  (Miss.  1987). 

Defendant's  motion  to  suppress  should 
have  been  granted  and  contraband  found 
in  his  automobile  should  not  have  been 
admitted  at  trial  over  defendant's  objec- 
tion, where  his  arrest,  which  was  without 
warrant,  preceded  the  discovery  of  mari- 
juana in  his  automobile,  and  was  made  at 
time  when  officers  had  less  than  probable 
cause  to  arrest,  was  illegal.  Floyd  v.  State, 
500  So.  2d  989  (Miss.  1986),  cert,  denied, 
484  U.S.  816, 108  S.  Ct.  68,  98  L.  Ed.  2d  32 
(1987). 

There  was  no  merit  in  defendant's  con- 
tention that  the  state  laboratory's  use  of 
the  entire  amount  of  the  controlled  sub- 
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stance  found  in  his  possession  deprived 
him  of  an  independent  analysis,  and 
therefore  the  test  results  should  not  have 
been  admitted  into  evidence  at  trial. 
Hampton  v.  State,  498  So.  2d  384  (Miss. 
1986). 

Admission  into  evidence,  over  defense 
objections,  of  several  contraband  sub- 
stances not  mentioned  in  indictment 
charging  defendant  with  possession  of 
meperdine  was  reversible  error,  where 
such  introduction  was  not  necessary  to 
show  identity,  intent  or  motive,  and  was 
not  so  interwoven  with  the  offense 
charged  that  it  could  not  be  separated. 
Bolin  V  State,  489  So.  2d  1091  (Miss. 
1986). 

In  prosecution  for  sale  of  more  than  one 
ounce  of  marijuana,  testimony  regarding 
prior  sale  of  less  than  one  ounce  is  admis- 
sible where  2  transactions  take  place 
within  20  minutes  of  each  other  and  it  is 
impossible  to  develop  circumstances  lead- 
ing up  to  second  sale  without  mentioning 
first  sale.  Minor  v.  State,  482  So.  2d  1107 
(Miss.  1986). 

In  prosecution  for  sale  of  marijuana, 
testimony  regarding  defendant's  involve- 
ment in  prior  marijuana  sale  is  not  admis- 
sible to  establish  truth  of  facts  asserted  in 
prosecution  but  is  admissible  where  de- 
fendant has  testified  on  direct  examina- 
tion, in  response  to  question  by  own  attor- 
ney, that  he  did  not  sell  marijuana  and 
had  never  sold  marijuana  to  anyone  at 
any  time.  Quinn  v.  State,  479  So.  2d  706 
(Miss.  1985). 

Evidence  that  defendant  accused  of  sale 
of  more  than  one  ounce  of  marijuana  has 
dealt  in  marijuana  on  other  occasions  and 
has  participated  in  romantic  relationship 
with  woman  contrary  to  prevailing  com- 
munity mores  is  inadmissible  in  prosecu- 
tion for  sale  of  marijuana.  Hughes  v. 
State,  470  So.  2d  1046  (Miss.  1985). 

18.  — Search  and  seizure. 

Defendant's  conviction  under  Miss. 
Code  Ann.  §  41-29-139(c)(l)(B)  was  af- 
firmed because  the  articles  of  clothing 
defendant  discarded  while  fleeing  the  of- 
ficer were  not  entitled  to  Fourth  Amend- 
ment protection  because  defendant  lost 
any  expectation  of  privacy  with  regard  to 
that  property.  Johnson  v.  State,  22  So.  3d 
1229  (Miss.  Ct.  App.  2009). 


Defendant's  convictions  for  possession 
of  cocaine  with  the  intent  to  distribute  and 
possession  of  cocaine  were  appropriate 
because,  notwithstanding  that  defendant 
consented  to  the  search  of  his  vehicle,  the 
use  of  narcotics-detection  dogs  during  a 
stop  based  on  probable  cause  was  not  in 
violation  of  the  Fourth  Amendment;  thus, 
his  motion  to  suppress  was  correctly  de- 
nied. Jaramillo  v.  State,  950  So.  2d  1104 
(Miss.  Ct.  App.  2007). 

Defendant's  convictions  for  possession 
of  cocaine  with  the  intent  to  distribute  and 
possession  of  cocaine  were  appropriate 
because,  notwithstanding  that  defendant 
consented  to  the  search  of  his  vehicle,  the 
use  of  narcotics-detection  dogs  during  a 
stop  based  on  probable  cause  was  not  in 
violation  of  the  Fourth  Amendment;  thus, 
his  motion  to  suppress  was  correctly  de- 
nied. Jaramillo  v.  State,  950  So.  2d  1104 
(Miss.  Ct.  App.  2007). 

Basis  of  the  totality  of  circumstances 
began  with  an  anonymous  tip  that  drug 
activity  was  occurring,  and  the  officer  re- 
sponded and  confirmed  the  anonymous 
source's  information  and  smelled  mari- 
juana when  he  approached  the  cars  and 
determined  that  the  smell  was  coming 
from  defendant's  car.  Defendant  had  ad- 
mitted to  having  a  gun  on  his  person,  so 
the  officer,  for  his  protection,  asked  defen- 
dant to  get  out  of  the  car,  and  when 
defendant  was  out  of  the  car,  the  officer 
found,  in  plain  view,  a  bag  commonly  used 
in  drug  transactions  with  what  appeared 
to  be  marijuana  residue  inside  it;  thus, 
defendant's  arrest  was  supported  by  prob- 
able cause,  and  the  evidence  seized  pur- 
suant to  a  search  of  his  person  incident  to 
arrest  was  admissible.  Kennedy  v.  State, 
909  So.  2d  1128  (Miss.  Ct.  App.  2005). 

Officers'  unannounced  entry  into  a  sus- 
pect's apartment  to  execute  search  and 
arrest  warrants  would  be  justified  if  they 
reasonably  believed  that  a  prior  an- 
nouncement would  have  placed  them  in 
peril,  or  would  have  produced  an  unrea- 
sonable risk  of  destruction  of  easily  dis- 
posable narcotics  evidence.  Wilson  v.  Ar- 
kansas, 514  U.S.  927,  115  S.  Ct.  1914,  131 
L.  Ed.  2d  976  (1995). 

Affidavit  supporting  application  for 
warrant  to  search  defendant's  motel  room, 
when  excised  of  false  information,  was  not 
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by  itself  sufficient  to  establish  probable 
cause  for  issuance  of  warrant,  where  affi- 
davit provided  merely  that  officer  who  was 
executing  other  warrant  found  defendant 
in  possession  of  large  quantity  of  currency 
and  motel  room  key,  and  motel  manager 
verified  that  motel  room  was  registered  to 
defendant.  Petti  v.  State,  666  So.  2d  754 
(Miss.  1995). 

Probable  cause  did  not  exist  for  issu- 
ance of  warrant  to  search  defendant's  mo- 
tel room  based  on  information  that  defen- 
dant was  present,  with  others,  when 
drugs  were  purchased  by  confidential 
source,  that  defendant  was  present  when 
police  officers  executed  other  warrant 
which  yielded  4  grams  of  cocaine,  and  that 
officers  found  on  defendant's  person  large 
amount  of  money  and  motel  room  key. 
Petti  V  State,  666  So.  2d  754  (Miss.  1995). 

In  a  prosecution  for  possession  of  crack 
cocaine,  the  search  of  an  automobile  was 
not  valid  as  a  search  incident  to  an  arrest 
for  driving  with  a  suspended  license 
where  the  police  officer  searched  the  car 
after  the  defendant  had  been  frisked, 
handcuffed  and  placed  in  the  back  seat  of 
the  officer's  patrol  car,  and  therefore  the 
officer  could  have  had  no  reasonable  fear 
that  the  defendant  might  have  had  a 
weapon  or  could  have  been  in  a  position  to 
destroy  incriminating  evidence  from  the 
crime  which  led  to  his  arrest.  Ferrell  v. 
State,  649  So.  2d  831  (Miss.  1995). 

In  a  prosecution  for  possession  of  crack 
cocaine,  the  search  of  an  automobile  was 
not  valid  under  the  plain  view  exception  to 
the  search  warrant  requirement  where 
the  police  officer  entered  the  car  to  re- 
trieve the  keys,  he  saw  an  ordinary 
matchbox  on  the  passenger  seat  and 
opened  it  to  find  only  matches,  and  he 
then  noticed  another  matchbox  between 
the  2  front  seats  and  opened  it  to  find  that 
it  contained  9  rocks  of  crack  cocaine;  no 
incriminating  evidence  was  visible  at  the 
time  the  officer  entered  the  car,  since  the 
mere  presence  of  a  matchbox  on  the  front 
seat  of  a  car  ordinarily  cannot  be  termed 
an  incriminating  object  in  plain  view.  Fer- 
rell V.  State,  649  So.  2d  831  (Miss.  1995). 

There  are  "degrees"  of  detainments 
which  fall  short  of  an  arrest  which  re- 
quires probable  cause;  detainments  which 
would  become  an  arrest  depending  on  the 


outcome  of  a  pending  investigation  are 
permissible,  though  police  officers  do  not 
have  unlimited  authority,  and  may  not  be 
clothed  with  the  authority  to  detain  where 
they  are  not  diligently  investigating  in 
such  a  way  which  will  resolve  the  matter. 
Haddox  v  State,  636  So.  2d  1229  (Miss. 
1994),  modified  on  denial  of  rehearing, 
1994  Miss.  LEXIS  323  (Miss.  June  16, 
1994). 

It  was  permissible  for  a  police  officer  to 
stop  an  automobile  and  detain  the  occu- 
pants until  a  warrant  to  search  the  car 
was  obtained  where  the  officer  had 
"staked  out"  the  highway  based  on  phone 
calls  from  a  confidential  informant  who 
had  given  him  reliable  information  in  the 
past,  the  officer  was  familiar  with  the 
occupants  of  the  car  and  the  informant 
had  given  him  their  names,  and  the  car 
make,  license  plate,  and  ownership  of  the 
car  were  confirmed  by  the  officer  before  he 
pulled  the  car  over.  Haddox  v.  State,  636 
So.  2d  1229  (Miss.  1994),  modified  on 
denial  of  rehearing,  1994  Miss.  LEXIS  323 
(Miss.  June  16,  1994). 

In  a  prosecution  for  possession  of  a 
controlled  substance,  cocaine  which  had 
been  discarded  by  the  defendant  was  not 
the  fruit  of  an  illegal  search  and  seizure, 
and  was  therefore  properly  admitted  into 
evidence,  since  the  defendant  was  not 
"seized  or  arrested"  when  he  discarded  the 
drugs  where  the  defendant  did  not  stop 
when  police  officers  ordered  him  to  do  so 
for  the  purpose  of  checking  his  identifica- 
tion, and  he  threw  down  the  cocaine  while 
he  was  walking  away  from  the  officers;  the 
defendant  was  not  restrained  or  stopped 
at  the  time  he  discarded  the  cocaine,  and 
therefore  the  cocaine  was  abandoned  and 
not  the  fruit  of  an  unlawful  seizure  or 
arrest.  Harper  v.  State,  635  So.  2d  864 
(Miss.  1994). 

In  a  prosecution  for  the  sale  of  cocaine 
to  an  undercover  police  officer,  the  trial 
court  did  not  err  in  admitting  into  evi- 
dence currency  seized  from  the  defendant 
when  he  was  stopped  at  a  traffic  light 
since  the  officers  had  probable  cause  to 
arrest  the  defendant  without  a  warrant 
where  one  of  the  officers  had  videotaped 
the  defendant  earlier  the  same  day  in  a 
drug  sale  transaction  with  other  under- 
cover officers,  and  the  stop  of  the  defen- 


518 


Poisons,  Drugs,  Etc. 


§  41-29-139 


dant  for  running  a  red  light  was  lawful 
and  a  subsequent  consensual  search  pro- 
duced evidence  justifying  an  arrest.  Curry 
V.  State,  631  So.  2d  806  (Miss.  1994). 

A  defendant  did  not  have  standing  to 
object  to  a  search  of  his  sister's  residence 
and  subsequent  seizure  of  cocaine  where 
the  defendant  resided  elsewhere,  did  not 
possess  a  key  to  the  house,  did  not  have 
permission  to  "have  the  run  of  the  place," 
and,  aside  from  the  familial  relationship, 
was  "little  more  than  a  babysitter." 
Hopson  V.  State,  625  So.  2d  395  (Miss. 
1993). 

Marijuana  seized  from  a  bundle  of 
clothes  which  the  defendant  was  carrying 
from  her  motel  room  constituted  "fruit  of 
the  poisonous  tree"  and  was  therefore  in- 
admissible, where  an  unlawful  warrant- 
less search  of  the  motel  room  lead  officers 
to  set  up  a  surveillance,  during  which  the 
defendant  exited  the  motel  room  with 
bundles  of  clothing  from  which  the  mari- 
juana was  seized.  Marshall  v.  State,  584 
So.  2d  437  (Miss.  1991). 

At  trial  of  a  defendant  charged  with 
possession,  with  intent  to  distribute,  of 
more  than  one  kilogram  of  marijuana, 
evidence  obtained  by  a  warrantless  search 
of  the  trunk  of  an  automobile  which  had 
been  stopped  for  speeding  did  not  require 
suppression  where  state  troopers,  upon 
approaching  stopped  automobile,  had  ob- 
served marijuana  seeds  and  parts  and  had 
detected  odor  of  marijuana  emanating 
from,  passenger  compartment.  Fleming  v. 
State,  502  So.  2d  327  (Miss.  1987). 

Testimony  of  police  officers  as  to  a  con- 
versation in  defendant's  home  between 
the  defendant  and  a  confidential  informer, 
who  was  invited  into  the  home,  which  was 
electronically  transmitted  to  the  officers 
by  a  transmitter  concealed  on  the  in- 
former, was  admissible  in  defendant's 
trial  for  illegal  sale  and  possession  of  a 
controlled  substance,  notwithstanding 
that  no  search  warrant  had  been  issued. 
Lee  V.  State,  489  So.  2d  1382  (Miss.  1986). 

19.  — Hearsay. 

While  an  analyst's  supervisor  was  not 
involved  in  the  testing  of  a  substance  that 
proved  to  be  cocaine,  as  he  was  sufficiently 
involved  with  the  analysis  and  had  inti- 
mate knowledge  about  it  and  the  report 
prepared  by  the  analyst,  his  testimony  did 


not  violate  defendant's  right  of  confronta- 
tion under  U.S.  Const,  amend.  VI.  Jenkins 
V.  State,  102  So.  3d  1063  (Miss.  2012),  writ 
of  certiorari  denied  by  2013  U.S.  LEXIS 
4749,  81  U.S.L.W.  3702  (U.S.  June  24, 
2013). 

Defendant's  conviction  for  the  sale  of  a 
controlled  substance  in  violation  of  Miss. 
Code  Ann.  §  41-29-139(a)(l)  was  appro- 
priate, in  part  pursuant  to  Miss.  R.  Evid. 
801(c)  because  an  audiotape  of  telephone 
conversations  between  a  confidential  in- 
formant and  unknown  persons  was  not 
offered  for  any  purpose  other  than  to  cor- 
roborate the  witnesses'  testimony  for  the 
State  that  pre-buy  conversations  occurred 
between  a  confidential  informant  and  un- 
known persons.  Thus,  its  introduction  into 
evidence  was  appropriate.  Brown  v.  State, 
969  So.  2d  855  (Miss.  2007). 

Testimony  of  police  officer,  during  pros- 
ecution for  possession  with  intent  to  dis- 
tribute cocaine,  regarding  arrangements 
made  by  and  through  confidential  infor- 
mant for  securing  controlled  substance 
was  not  hearsay.  Jackson  v.  State,  689  So. 
2d  760  (Miss.  1997). 

The  evidence  was  sufficient  to  support  a 
conviction  for  possession  of  marijuana 
with  intent  to  deliver  and  possession  of 
cocaine  where  a  search  of  the  defendant's 
mother's  home  revealed  2  large  bags  of 
marijuana  in  a  bedroom  closet  in  a  paper 
bag  which  also  contained  the  defendant's 
shoe,  the  shoe  contained  $1,560,  the  de- 
fendant acknowledged  owning  the  shoe, 
the  search  also  revealed  weighing  scales 
in  the  same  room,  the  defendant's  purse 
contained  marijuana  and  cocaine,  the  de- 
fendant acknowledged  owning  the  purse 
and  at  one  time  acknowledged  owning  the 
marijuana  in  the  purse,  and  the  defendant 
had  been  at  her  mother's  house  frequently 
as  evidenced  by  her  car  parked  outside. 
Esparaza  v.  State,  595  So.  2d  418  (Miss. 
1992). 

In  a  prosecution  for  sale  of  cocaine,  a 
police  officer's  testimony  of  a  conversation 
between  the  defendant  and  a  confidential 
informant,  and  between  the  defendant 
and  the  officer,  in  transacting  the  sale  of 
cocaine  was  not  hearsay  because  her  tes- 
timony of  this  discussion  was  relating 
first-hand,  relevant  acts  in  the  criminal 
offense;  similarly,  the  testimony  of  two 
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other  police  officers  as  to  what  they  heard 
over  a  shortwave  radio  during  the  sale  of 
cocaine  was  not  hearsay  since  they  were 
giving  a  first-hand  account  of  what  was 
said  by  the  parties  involved  in  the  sale  of 
the  cocaine  and  this  conversation  was  an 
ingredient  of  the  crime.  McDavid  v.  State, 
594  So.  2d  12  (Miss.  1992). 

Law  enforcement  officers  who  were  not 
at  the  scene  of  a  sale  of  a  controlled 
substance  to  a  law  enforcement  purchaser 
may  be  permitted  to  relate  the  conversa- 
tion they  heard  via  radio  between  the 
seller  and  the  purchaser  as  corroboration 
of  the  purchaser's  testimony  of  what  was 
said,  where  the  officer  who  saw  and  heard 
the  seller  talking  first  testifies  what  was 
said  and  such  testimony  is  restricted  to 
what  the  officers  heard  rather  than  a 
characterization  of  what  the  conversation 
was  about.  McDavid  v.  State,  594  So.  2d 
12  (Miss.  1992). 

In  a  prosecution  for  sale  of  cocaine,  it 
was  error  for  the  trial  court  to  exclude  the 
defendant's  testimony  as  to  what  he  heard 
the  law  enforcement  purchaser,  the  confi- 
dential informant,  and  another  party  say 
during  the  sale  of  cocaine  where  the  de- 
fendant claimed  that  he  was  an  innocent 
spectator  and  that  the  other  party  was  the 
seller,  and  therefore  any  testimony  as  to 
conversations  between  the  parties  at  the 
scene  of  the  sale  transaction  was  not  hear- 
say but  was  a  first-hand  eyewitness  ac- 
count. McDavid  v.  State,  594  So.  2d  12 
(Miss.  1992). 

In  a  prosecution  for  sale  of  cocaine, 
testimony  concerning  a  conversation  be- 
tween the  defendant  and  an  undercover 
narcotics  agent  following  the  sale  of  co- 
caine, which  involved  an  offer  by  the  de- 
fendant to  sell  the  agent  cocaine  in  the 
future  at  a  lower  price,  was  admissible 
since  the  conversation  was  a  part  of  the 
entire  transaction  and  was  connected  with 
the  crime  of  the  sale  of  cocaine.  Bradley  v. 
State,  562  So.  2d  1276  (Miss.  1990). 

In  prosecution  for  sale  of  cocaine,  under- 
cover agent  may  testify  that,  in  response 
to  agent's  question  regarding  availability 
of  drugs,  defendant  responded  that  he  had 
both  cocaine  and  other  drug.  Barnette  v. 
State,  481  So.  2d  788  (Miss.  1985). 

20.  — Entrapment. 

Defendant's  conviction  for  the  sale  of 
cocaine   was   appropriate   because  she 


failed  to  prove  that  the  State  induced  or 
led  her  to  sell  crack  cocaine  to  the  buyer. 
According  to  buyer's  testimony,  defendant 
had  been  selling  drugs  earlier  in  the  day 
before  he  presented  himself  at  her  resi- 
dence and  it  was  clear  that  defendant  was 
already  predisposed  to  selling  drugs; 
therefore,  the  defense  of  entrapment  was 
not  available  to  her.  Simmons  v.  State,  13 
So.  3d  844  (Miss.  Ct.  App.  2009). 

Because  defendant  contended  that  the 
cocaine  was  not  hers,  her  entrapment  de- 
fense did  not  apply  to  her  possession  of 
cocaine  conviction;  an  entrapment  defense 
concedes  the  factual  component  of  the 
underlying  offense.  Pittman  v.  State,  987 
So.  2d  1010  (Miss.  Ct.  App.  2007),  writ  of 
certiorari  dismissed  en  banc  by  2008  Miss. 
LEXIS  368  (Miss.  July  31,  2008). 

Court  rejected  defendant's  claim  that 
she  established  a  standard  entrapment 
claim;  defendant  knew  where  to  find  co- 
caine and  had  asked  the  confidential  in- 
formant to  set  aside  some  cocaine  for  her 
after  the  sale,  there  was  no  evidence  that 
she  was  fearful  or  reluctant  to  participate 
on  the  day  of  the  sale,  and  defendant  was 
not  excused  from  buying  or  selling  cocaine 
simply  because  the  informant  asked  her  to 
do  so.  The  jury,  after  receiving  the  entrap- 
ment defense  instruction,  clearly  believed 
defendant  was  predisposed  to  commit 
both  crimes  of  sale  of  cocaine  and  posses- 
sion of  cocaine.  Pittman  v.  State,  987  So. 
2d  1010  (Miss.  Ct.  App.  2007),  writ  of 
certiorari  dismissed  en  banc  by  2008  Miss. 
LEXIS  368  (Miss.  July  31,  2008). 

Where  defendant  sold  cocaine  to  an  un- 
dercover agent  after  he  was  introduced  to 
the  agent  by  an  informant,  the  facts  sup- 
ported an  "asked  and  caught"  determina- 
tion. By  asking  defendant  to  sell,  the  in- 
formant merely  created  the  opportunity 
for  defendant  to  make  the  illegal  sale  and 
defendant  was  not  repeatedly  harassed  or 
coerced  to  make  said  sale;  thus,  the  circuit 
court  correctly  ruled  against  the  jury  in- 
structions involving  entrapment.  Gill  v. 
State,  924  So.  2d  554  (Miss.  Ct.  App. 

2005)  ,  writ  of  certiorari  denied  by  927  So. 
2d  750,  2006  Miss.  LEXIS  171  (Miss. 

2006)  . 

Evidence  of  defendant's  prior  drug 
transaction  was  properly  admitted  in 
prosecution  of  defendant  for  possession  of 
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cocaine  with  intent  to  deliver,  in  order  to 
show  predisposition,  even  though  defense 
never  introduced  evidence  of  entrapment; 
defense  raised  issue  of  entrapment,  issue 
was  ahve  throughout  trial,  from  being 
discussed  on  defense's  opening  argument 
to  being  submitted  as  jury  instruction, 
and  entrapment  was  still  viable  defense  at 
time  evidence  was  admitted.  Sanders  v. 
State,  678  So.  2d  663  (Miss.  1996). 

Where  entrapment  is  pled  as  defense, 
evidence  of  predisposition  is  always  rel- 
evant and,  hence,  always  admissible,  as 
very  idea  of  entrapment  suggests  that 
person  would  never  have  committed  crime 
had  he  not  been  persuaded  or  otherwise 
enticed.  Sanders  v.  State,  678  So.  2d  663 
(Miss.  1996). 

Whether  defendant  has  committed 
other  similar  acts  in  past  is  relevant  evi- 
dence where  entrapment  is  pled  as  de- 
fense, as  such  evidence  has  tendency  to 
show  predisposition.  Sanders  v.  State,  678 
So.  2d  663  (Miss.  1996). 

Fact  that  defendant  raised  entrapment 
defense  rendered  law  enforcement  agent's 
testimony  that  he  had  prior  information 
that  defendant  sold  drugs  admissible  to 
show  predisposition,  despite  trial  judge's 
ultimate  refusal  to  give  entrapment  in- 
struction, in  prosecution  for  selling  crack 
cocaine.  Walls  v.  State,  672  So.  2d  1227 
(Miss.  1996). 

When  an  accused  pleads  entrapment, 
his  predisposition  to  commit  the  crime 
charged  becomes  a  fact  of  consequence. 
Whether  he  has  committed  other  similar 
acts  in  the  past  is  relevant  to  show  predis- 
position. Sajrre  v.  State,  533  So.  2d  464 
(Miss.  1988). 

Trial  judge  abused  his  discretion  in  ex- 
cluding evidence  that  state's  witness  had 
borne  child  by  friend  of  defendant,  where 
such  evidence  was  not  far  removed  from 
defense  of  entrapment,  and  defendant 
sought  to  establish  that  state's  witness 
was  tr3dng  to  "get  him"  because  he  was 
friend  of  alleged  father  of  her  child. 
Pulham  V.  State,  515  So.  2d  945  (Miss. 
1987). 

21.  Identity  of  informant. 

The  State  need  not  disclose  an  infor- 
mant's identity  unless  the  informant  will 
be  a  witness  at  trial  or  was  an  eyewitness 
to  the  offense,  or  if  failure  to  disclose 


would  violate  a  constitutional  right  of  the 
defendant;  thus,  a  trial  court  did  not  err  in 
overruling  the  defendant's  motion  to  dis- 
close the  identity  of  a  confidential  infor- 
mant where  the  informant  did  not  witness 
the  offense  charged  and  did  not  serve  as  a 
witness  in  the  proceeding,  but  merely  pro- 
vided data  that  established  probable 
cause  to  support  a  search  warrant. 
Esparaza  v.  State,  595  So.  2d  418  (Miss. 
1992). 

In  a  prosecution  for  delivery  of  a  con- 
trolled substance  and  possession  of  a  con- 
trolled substance  with  intent  to  distrib- 
ute, the  trial  court  did  not  abuse  its 
discretion  when  it  denied  the  defendants' 
motion  for  a  continuance  to  afford  them 
"an  opportunity  to  locate  the  confidential 
informer"  where  the  defendants  had  pre- 
viously obtained  a  continuance  because 
the  informant  was  not  available  and  spent 
six  months  "doing  nothing,"  the  defen- 
dants did  not  file  the  motion  at  issue  until 
the  day  before  trial,  there  was  nothing  in 
the  record  detailing  the  prosecution's  ef- 
forts, or  lack  thereof,  to  produce  the  con- 
fidential informant,  and  there  was  noth- 
ing suggesting  prosecutorial  bad  faith 
while  the  record  reflected  substantial  de- 
fense dilatoriness.  Bosarge  v.  State,  594 
So.  2d  1143  (Miss.  1991). 

The  prosecution  was  not  required  to 
reveal  the  identity  of  a  confidential  infor- 
mant in  a  prosecution  for  sale  of  cocaine 
where  an  undercover  narcotics  agent  tes- 
tified that  she  had  prearranged  with  the 
informant  that  he  would  leave  the  room 
during  the  time  when  the  offense  was 
committed,  that  the  informant  had  ex- 
cused himself  by  going  to  the  bathroom 
and  was  not  present  while  the  sale  was 
being  made  and  consummated,  and  that 
the  informant  did  not  return  until  the 
transaction  was  entirely  over.  Bradley  v. 
State,  562  So.  2d  1276  (Miss.  1990). 

Identity  of  confidential  informant  who 
has  not  become  de  facto  law  enforcement 
officer  and  who  is  not  witness  to  any  fact 
constituting  offense  of  possession  of  co- 
caine with  intent  to  transfer  for  which 
defendant  has  been  indicted,  tried  and 
convicted  is  properly  withheld  from  defen- 
dant. Garvis  v.  State,  483  So.  2d  312 
(Miss.  1986). 

Identity  of  informant  who  gives  infor- 
mation upon  which  search  warrant  for 
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drugs  is  based  need  not  be  disclosed  to 
defendant  in  subsequent  drug  prosecution 
where  confidential  informant  is  not  cocon- 
spirator intending  to  sell  drugs,  nor  mate- 
rial witness  to  offense  of  intent  to  sell,  and 
is  not  present  when  officers  conduct 
search.  Breckenridge  v.  State,  472  So.  2d 
373  (Miss.  1985). 

In  a  prosecution  for  unlawful  sale  of 
marijuana,  refusal  of  the  court  to  require 
disclosure  of  the  identity  of  an  informer 
who  had  apparently  advised  police  officers 
that  they  could  purchase  marijuana  from 
the  defendant,  but  who  was  not  an  active 
participant  or  an  eye  witness  to  the  of- 
fense, was  not  an  abuse  of  discretion. 
Young  V.  State,  245  So.  2d  26  (Miss.  1971). 

22.  Sufficient  evidence — possession. 

Defendant's  conviction  for  possession  of 
cocaine  in  violation  of  Miss.  Code  Ann. 
§  41-29-139(c)  was  appropriate  because 
the  State  provided  sufficient  incriminat- 
ing facts  to  support  constructive  posses- 
sion; in  part,  although  defendant  was  cor- 
rect that  no  one  saw  him  in  the  vehicle,  it 
was  reasonable  for  the  jury  to  have  in- 
ferred that  defendant  arrived  in  the  car. 
When  the  confidential  informant  left  the 
convenience  store,  the  vehicle  in  question 
was  not  present,  nor  was  defendant,  but 
when  the  police  arrived  minutes  later,  the 
vehicle  was  parked  in  front  of  the  store 
and  defendant  was  next  to  it;  further, 
there  was  no  evidence  presented  that  any 
other  persons  were  there  when  the  agents 
arrived.  Johnson  v.  State,  49  So.  3d  130 
(Miss.  Ct.  App.  2010),  reversed  by  81  So. 
3d  1020,  2011  Miss.  LEXIS  554  (Miss. 
2011). 

Circuit  court  properly  denied  defen- 
dant's motion  for  new  trial  because  the 
evidence  did  not  preponderate  heavily 
against  the  jury's  decision  to  find  defen- 
dant guilty  of  possession  of  cocaine  with 
the  intent  to  distribute  and  possession  of 
marijuana  with  the  intent  to  distribute;  a 
police  officer  found  cocaine  and  marijuana 
in  defendant's  possession.  Campbell  v. 
State,  —  So.  3d  — ,  2012  Miss.  App.  LEXIS 
608  (Miss.  Ct.  App.  Oct.  2,  2012). 

Sufficient  evidence  supported  convic- 
tion of  constructive  possession  of  metham- 
phetamine,  Miss.  Code  Ann.  §  41-29- 
139(c)(1)  because  defendant  was  found 
standing  over  a  night  stand  in  a  hotel 


room  that  bore  a  bag  containing  the  meth- 
amphetamine,  and  admitted  that  he  had 
picked  up  the  bag  and  looked  at  it,  and 
knew  that  the  substance  was  metham- 
phetamine  or  cocaine;  defendant  was  the 
only  one  in  the  room.  Fontenot  v.  State, 
110  So.  3d  800  (Miss.  Ct.  App.  2012). 

Defendant's  conviction  for  the  posses- 
sion of  at  least  2,  but  less  than  10,  dosage 
units  of  hydrocodone  in  violation  of  Miss. 
Code  Ann.  §  41-29-139(c)  was  appropriate 
because  the  State  met  its  burden  of  prov- 
ing that  defendant  possessed  a  controlled 
substance.  Although  defendant  had  a  pre- 
scription for  hydrocodone,  he  did  not  have 
a  prescription  for  the  10  milligrams  that 
were  found  in  his  possession;  further,  the 
officer  testified  that  he  recovered  pills 
from  defendant's  truck  and  that  those 
pills  were  later  determined  to  have  been 
hydrocodone.  Sistrunk  v.  State,  48  So.  3d 
557  (Miss.  Ct.  App.  2010),  writ  of  certio- 
rari denied  en  banc  by  49  So.  3d  1139, 
2010  Miss.  LEXIS  629  (Miss.  2010). 

Defendant's  conviction  for  the  posses- 
sion of  at  least  2,  but  less  than  10,  dosage 
units  of  hydrocodone  in  violation  of  Miss. 
Code  Ann.  §  41-29-139(c)  was  appropriate 
because  the  State  met  its  burden  of  prov- 
ing that  defendant  possessed  a  controlled 
substance.  Although  defendant  had  a  pre- 
scription for  hydrocodone,  he  did  not  have 
a  prescription  for  the  10  milligrams  that 
were  found  in  his  possession;  further,  the 
officer  testified  that  he  recovered  pills 
from  defendant's  truck  and  that  those 
pills  were  later  determined  to  have  been 
hydrocodone.  Sistrunk  v.  State,  48  So.  3d 
557  (Miss.  Ct.  App.  2010),  writ  of  certio- 
rari denied  en  banc  by  49  So.  3d  1139, 
2010  Miss.  LEXIS  629  (Miss.  2010). 

In  a  case  in  which  defendant  appealed 
his  conviction  as  a  habitual  offender  for 
possession  of  approximately  2.37  grams  of 
cocaine,  in  violation  of  Mississippi  Code 
Ann.  §  99-19-83,  he  argued  unsuccess- 
fully that  the  trial  court  erred  in  denying 
his  motion  for  a  new  trial  or,  alternatively, 
for  a  judgment  notwithstanding  the  ver- 
dict because  the  verdict  was  against  the 
overwhelming  weight  of  the  evidence. 
There  was  sufficient  evidence  since:  (1) 
the  jury  heard  testimony  from  two  officers 
that  a  bag  of  cocaine  was  found  in  the  back 
seat  of  the  vehicle  and  that  defendant  was 
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the  only  passenger  in  the  back  seat;  (2) 
both  officers  testified  that  defendant  ex- 
hibited suspicious  behavior  before  the 
stop  and  behaved  in  a  nervous-hke  man- 
ner during  the  stop,  unhke  the  other  per- 
sons in  the  vehicle;  (3)  a  crack  pipe  and  a 
small  amount  of  cocaine  were  found  on 
defendant's  person  during  the  pat-down 
search;  and  (4)  defendant  gave  an  officer  a 
false  name.  Clay  v.  State,  20  So.  3d  743 
(Miss.  Ct.  App.  2009). 

Trial  court  did  not  err  in  failing  to  grant 
a  directed  verdict  because  there  was  suf- 
ficient evidence  for  reasonable,  fair- 
minded  jurors  to  conclude  that  defendant 
was  guilty  of  possession  of  at  least  10 
grams,  but  less  than  30  grams,  of  cocaine 
within  1,500  feet  of  a  playground,  in  vio- 
lation of  Miss.  Code  Ann.  §  41-29- 
139(c)(1)(D);  officers  found  a  brown  paper 
bag  containing  five  separate  bags  of  co- 
caine on  the  driver's  seat  and  a  set  of 
digital  scales  under  the  driver's  seat  of  a 
car  that  defendant  was  driving.  Daniels  v. 
State,  9  So.  3d  1194  (Miss.  Ct.  App.  2009). 

In  a  joint  trial  for  the  sale  of  cocaine,  in 
violation  of  Miss.  Code  Ann.  §  41-29- 
139(a)(1),  an  informant's  testimony  that 
the  informant  gave  defendant  one  $100  to 
purchase  the  cocaine  was  sufficient  to 
prove  the  sale  of  cocaine.  Miller  v.  State, 
17  So.  3d  1109  (Miss.  Ct.  App.  2009),  writ 
of  certiorari  denied  by  17  So.  3d  99,  2009 
Miss.  LEXIS  456  (Miss.  2009). 

Evidence  was  sufficient  to  convicted  de- 
fendant of  possession  of  less  than  0.10 
gram  of  cocaine  in  violation  of  Miss.  Code 
Ann.  §  41-29-139(c)(l)(A)  because  a  fo- 
rensic examiner  testified  that  cocaine  was 
found  in  defendant's  shirt  and  pants  pock- 
ets, the  examiner  testified  that  the  co- 
caine was  visible  with  the  naked  eye,  and 
a  jury  could  reasonably  have  concluded 
defendant  was  wearing  his  own  clothes. 
Hudson  V  State,  31  So.  3d  1  (Miss.  Ct. 
App.  2009),  reversed  by  30  So.  3d  1199, 
2010  Miss.  LEXIS  160  (Miss.  2010). 

Where  defendant  tossed  a  pill  bottle 
into  the  street  containing  crack  cocaine 
when  he  saw  an  officer  approaching,  the 
evidence  was  sufficient  to  support  defen- 
dant's conviction  for  possession  of  cocaine 
pursuant  to  Miss.  Code  Ann.  §  41-29-139. 
A  search  of  defendant's  person  revealed 
$1,280  dollars  in  one  of  his  pants  pockets. 


Dampeer  v.  State,  989  So.  2d  462  (Miss. 
Ct.  App.  2008). 

Defendant's  conviction  for  possession  of 
methamphetamine  was  appropriate  be- 
cause a  passenger  told  the  deputy  that  she 
and  defendant  had  bought  it  from  a  black 
male  and  the  deputy  also  testified  that 
defendant  told  him  that  she  and  the  pas- 
senger had  gone  to  meet  the  male  to 
purchase  crystal  methamphetamine.  Ac- 
cepting as  true  all  the  evidence  supporting 
defendant's  guilty  verdict,  the  appellate 
court  was  unable  to  find  that  the  circuit 
court  erred  in  denying  defendant's  motion 
for  a  JNOV.  Barnett  v.  State,  987  So.  2d 
1070  (Miss.  Ct.  App.  2008). 

To  convict  defendant  of  possession,  the 
State  had  to  prove  that  defendant  know- 
ingly or  intentionally  possessed  a  con- 
trolled substance  under  Miss.  Code  Ann. 
§  41-29-139;  substances  found  in  defen- 
dant's vehicle  amounted  to  134.7  grams  of 
marijuana  and  13.7  grams  of  cocaine, 
there  was  testimony  that  defendant  was 
in  possession  of  the  drugs,  the  jury  was 
free  to  judge  the  credibility  of  this  testi- 
mony, and  the  evidence  was  sufficient  to 
support  defendant's  guilty  verdict,  such 
that  the  trial  court  did  not  err  in  den3ring 
defendant's  motion  for  a  judgment  not- 
withstanding the  verdict.  Davis  v.  State, 
995  So.  2d  767  (Miss.  Ct.  App.  2008),  writ 
of  certiorari  denied  by  999  So.  2d  374, 
2008  Miss.  LEXIS  678  (Miss.  2008). 

Because  defendant  never  filed  a  motion 
for  a  new  trial  or  a  motion  for  judgment 
notwithstanding  the  verdict,  defendant 
did  not  bring  the  issue  that  the  verdict 
might  have  been  against  the  overwhelm- 
ing weight  of  the  evidence  to  the  attention 
of  the  trial  court,  and  thus  it  could  not  be 
raised  for  the  first  time  on  appeal;  how- 
ever, procedural  bar  aside,  the  State 
showed  that  defendant  possessed  the 
drugs  in  question  for  purposes  of  Miss. 
Code  Ann.  §  41-29-139  and  defendant  did 
not  bring  forward  any  contradictory  evi- 
dence and  rested  after  the  State's  case, 
and  thus  the  verdict  was  not  so  contrary 
to  the  overwhelming  weight  of  the  evi- 
dence. Harris  v.  State,  977  So.  2d  1248 
(Miss.  Ct.  App.  2008). 

Weight  of  the  evidence  supported  the 
State's  claim  that  defendant  was  in  pos- 
session of  the  marijuana  found  in  the 
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vehicle  driven  by  him,  as  well  as  in  pos- 
session of  the  cocaine  before  the  package 
was  thrown  from  the  vehicle,  and  the  jury 
was  free  to  evaluate  the  credibility  of  this 
evidence,  such  that  a  new  trial  was  not 
warranted  in  this  case.  Davis  v.  State,  995 
So.  2d  767  (Miss.  Ct.  App.  2008),  writ  of 
certiorari  denied  by  999  So.  2d  374,  2008 
Miss.  LEXIS  678  (Miss.  2008). 

For  purposes  of  defendant's  conviction 
of  possession  of  marijuana  with  intent  to 
sell  in  violation  of  Miss.  Code  Ann.  §  41- 
29-139,  to  establish  defendant's  construc- 
tive possession,  given  that  no  evidence 
showed  that  defendant  owned  the  car  he 
was  driving,  the  State  offered  evidence 
that  a  police  officer  smelled  marijuana  on 
defendant,  defendant  confessed  that  it 
was  his  and  that  the  cocaine  was  not, 
defendant  confessed  that  he  and  his  pas- 
senger were  going  to  sell  the  marijuana, 
and  the  passenger  had  not  seen  a  bag  of 
drugs  until  defendant  threw  it  at  him 
during  the  stop;  thus,  the  State  put  forth 
sufficient  evidence  that  defendant  pos- 
sessed the  marijuana  found  in  the  bag  and 
there  was  sufficient  evidence  to  support 
the  trial  court's  denial  of  defendant's  mo- 
tion for  a  directed  verdict.  Harris  v.  State, 
977  So.  2d  1248  (Miss.  Ct.  App.  2008). 

Evidence  supported  defendant's  convic- 
tion of  possession  of  cocaine;  defendant 
provided  no  evidence  supporting  her  claim 
that  the  cocaine  was  planted  in  her  car  by 
police,  amounting  to  official  misconduct 
that  allegedly  constituted  entrapment  as 
a  matter  of  law,  and  defendant  was  the 
only  person  in  her  car,  the  cocaine  was 
found  in  a  box  in  which  defendant  admit- 
ted that  she  kept  drugs,  and  the  jury  was 
unpersuaded,  as  was  the  court,  that  de- 
fendant's allegations  were  sufficient  to 
have  required  reversal.  Pittman  v.  State, 
987  So.  2d  1010  (Miss.  Ct.  App.  2007),  writ 
of  certiorari  dismissed  en  banc  by  2008 
Miss.  LEXIS  368  (Miss.  July  31,  2008). 

Because  defendant  actively  participated 
in  an  illegal  drug  transaction,  the  evi- 
dence was  sufficient  to  support  her  sale  of 
cocaine  conviction  without  proof  of  benefit 
from  the  sale.  Pittman  v.  State,  987  So.  2d 
1010  (Miss.  Ct.  App.  2007),  writ  of  certio- 
rari dismissed  en  banc  by  2008  Miss. 
LEXIS  368  (Miss.  July  31,  2008). 

Where  an  officer  testified  that  he  found 
288  pseudoephedrine  pills  in  a  car,  defen- 


dant admitted  that  he  was  planning  to 
cook  methamphetamine,  he  instructed  a 
passenger  in  a  car  to  go  into  a  store  and 
get  "some,"  and  he  admitted  that  a  trip 
was  made  to  purchase  pseudoephedrine, 
convictions  under  Miss.  Code  Ann.  §§  41- 
29-139,  41-29-313(2)(c)  were  adequately 
supported  by  the  evidence.  Vardaman  v. 
State,  966  So.  2d  885  (Miss.  Ct.  App. 
2007). 

Because  there  was  sufficient  evidence  to 
support  a  conviction  on  the  conspiracy  to 
possess  marijuana  with  intent  to  sell  more 
than  five  kilograms  of  marijuana,  the  nec- 
essary nexus  existed  to  link  defendant  to 
the  possession  of  the  25  pounds  of  mari- 
juana bricks  found  in  the  co-conspirator's 
vehicle;  thus,  there  was  sufficient  evi- 
dence to  support  her  conviction  for  posses- 
sion of  more  than  five  kilograms  of  mari- 
juana. Wilhams  v.  State,  984  So.  2d  989 
(Miss.  Ct.  App.  2007),  writ  of  certiorari 
dismissed  by  2008  Miss.  LEXIS  332  (Miss. 
June  26,  2008). 

Where  the  evidence  showed  that  defen- 
dant was  chewing  something  when  offi- 
cers approached  his  car,  he  failed  to  rebut 
evidence  showing  that  he  was  the  owner 
of  the  car,  and  drugs  were  found  on  the 
driver's  side  of  the  car,  there  was  suffi- 
cient evidence  to  support  a  conviction  for 
cocaine  possession  under  Miss.  Code  Ann. 
§  41-29-139(c)(l)(B).  Bates  v.  State,  952 
So.  2d  320  (Miss.  Ct.  App.  2007). 

Evidence  was  sufficient  to  find  defen- 
dant guilty  of  possession  of  cocaine  in  an 
amount  less  than  one-tenth  of  one  gram, 
Miss.  Code  Ann.  §  41-29-139,  because, 
inter  alia:  (1)  defendant  was  in  actual 
physical  possession  of  the  cocaine  because 
it  was  found  on  his  person  during  a  rou- 
tine booking  at  a  jail  house;  (2)  when 
defendant  was  questioned  about  the  bag, 
he  told  the  officer  that  the  bag  was  a  candy 
wrapper  and  asked  the  officer  to  dispose  of 
the  bag  in  the  garbage;  and  (3)  at  no  time 
did  defendant  disclaim  the  bag,  as  to  sug- 
gest that  it  did  not  belong  to  him,  and  in 
fact  he  identified  the  bag  falsely  as  a 
candy  wrapper;  therefore,  the  trial  court 
did  not  err  in  den3dng  defendant's  motion 
for  a  directed  verdict.  Nance  v.  State,  948 
So.  2d  459  (Miss.  Ct.  App.  2007). 

Evidence  was  sufficient  to  support  de- 
fendant's  conviction   for   possession  of 
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marijuana  where  he  possessed  the  pack- 
age by  taking  deUvery,  thus  exercising 
control  and  dominion  over  the  package 
knowing  it  contained  drugs.  Shanks  v. 
State,  951  So.  2d  575  (Miss.  Ct.  App. 
2006). 

Possession  of  cocaine  conviction  was  af- 
firmed because  any  rational  juror  could 
have  concluded  that  defendant  knowingly 
possessed  cocaine  at  the  time  of  his  arrest, 
and  that  the  verdict  was  not  against  the 
overwhelming  weight  of  the  evidence, 
when  the  jury  heard  the  testimony  from 
the  officers  that  they  observed  defendant 
toss  the  cocaine  onto  the  ground,  and  the 
jury  had  defendant's  confession  that  he 
possessed  cocaine  at  the  time  of  his  arrest. 
Mayes  v.  State,  925  So.  2d  130  (Miss.  Ct. 
App.  2005),  writ  of  certiorari  denied  by 
927  So.  2d  750,  2006  Miss.  LEXIS  335 
(Miss.  2006). 

There  was  more  than  sufficient  evi- 
dence from  which  jurors  could  reasonably 
conclude  that  defendant  was  in  construc- 
tive possession  of  both  the  precursor 
chemicals  and  the  methamphetamine  at 
the  lab;  additional  incriminating  facts  and 
circumstances  supported  defendant's 
awareness  of  the  presence  and  character 
of  the  chemicals.  Kerns  v.  State,  923  So. 
2d  196  (Miss.  2005),  writ  of  certiorari 
denied  by  547  U.S.  1081,  126  S.  Ct.  1797, 
164  L.  Ed.  2d  536,  2006  U.S.  LEXIS  3096, 
74  U.S.L.W.  3585  (2006). 

As  defendant  testified  he  had  cocaine  in 
his  possession  the  morning  he  was  robbed 
by  his  crack  cocaine  dealer,  and  gave  co- 
caine to  the  officer  at  the  scene  after 
reporting  the  robbery,  the  evidence  was 
sufficient  to  convict  him  of  possession  un- 
der Miss.  Code  Ann.  §  41-29-139.  Brown 
V.  State,  907  So.  2d  336  (Miss.  2005). 

There  was  sufficient  evidence  for  the 
jury  to  find  defendant  guilty  of  possession 
of  cocaine  because  (1)  an  officer  noticed 
that  defendant  threw  something  on  the 
floor  beside  the  left  side  of  a  chair;  (2)  the 
officer  detained  defendant,  put  him  in 
handcuffs,  and  advised  another  officer  of 
the  presence  of  the  substance  that  defen- 
dant threw  on  the  floor;  (3)  the  other 
officer  retrieved  the  substance  and  placed 
it  in  a  clear  plastic  evidence  bag;  and  (4) 
the  substance  was  later  taken  to  the  crime 
lab,  where  it  was  determined  to  contain 


cocaine.  Harris  v.  State,  921  So.  2d  366 
(Miss.  Ct.  App.  2005),  writ  of  certiorari 
denied  by  926  So.  2d  922,  2006  Miss. 
LEXIS  155  (Miss.  2006). 

Where  an  informant  purchased  $60 
worth  of  cocaine  from  defendant  at  a  mo- 
tel room,  there  was  enough  evidence  to 
support  the  jury's  verdict  that  defendant 
was  guilty  of  the  sale  and  possession  of 
cocaine.  WiUiams  v.  State,  903  So.  2d  752 
(Miss.  Ct.  App.  2005). 

Circuit  court  did  not  err  in  denying 
defendant's  motion  for  a  new  trial  where 
the  police  officers  testified  that  they  wit- 
nessed defendant  throwing  bags  out  of  the 
window  of  a  truck  while  attempting  to 
elude  them,  and  these  bags  were  recov- 
ered and  found  to  contain  cocaine.  Sweet 
V.  State,  910  So.  2d  735  (Miss.  Ct.  App. 
2005). 

There  was  sufficient  evidence  to  support 
defendant's  convictions  of  possession  of  a 
controlled  substance  and  possession  of 
precursor  chemicals  with  intent  to  manu- 
facture a  controlled  substance;  the  State 
proved  that  the  property  where  the  evi- 
dence was  seized  was  rented  in  defen- 
dant's name  and  the  account  for  utilities 
was  also  in  defendant's  name,  and  thus 
constructive  possession  was  shown,  and 
there  was  nothing  to  support  defendant's 
theory  that  the  items  were  placed  on  the 
property  in  defendant's  absence.  Pipkins 
V.  State,  878  So.  2d  119  (Miss.  Ct.  App. 
2004),  cert,  denied,  878  So.  2d  67  (Miss. 
2004). 

Evidence  was  sufficient  to  support  de- 
fendant's conviction  for  the  crime  of  pos- 
session of  a  controlled  substance,  cocaine, 
where  a  security  officer  saw  defendant 
drop  something  when  defendant  was  run- 
ning away  from  the  officer  and  where  the 
officer  recovered  in  that  exact  location  a 
matchbox  with  six  pieces  of  crack  cocaine 
inside.  Griffin  v  State,  859  So.  2d  1032 
(Miss.  Ct.  App.  2003). 

Sufficient  evidence  was  presented  to 
support  a  conviction  for  possession  and 
sale  of  a  controlled  substance  because  the 
testimony  of  a  confidential  informant  was 
not  subject  to  corroboration;  the  infor- 
mant was  not  an  accomplice.  Hill  v.  State, 
865  So.  2d  371  (Miss.  Ct.  App.  2003). 

Defendant's  conviction  for  more  than 
two  grams  but  less  than  10  grams  of 
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methamphetamine  was  proper  where-  the 
court's  constructive  possession  jury  in- 
struction was  an  adequate  representation 
of  the  law  and  where  the  State  put  for- 
ward evidence  from  which  a  jury  could 
have  found  defendant  in  constructive  pos- 
session of  the  drugs.  Taylor  v.  State,  841 
So.  2d  1185  (Miss.  Ct.  App.  2003). 

Where  various  witnesses  testified  to  un- 
dercover operation,  including  testimony 
that  defendant  directed  assistant  to  de- 
liver cocaine  to  informant,  defendant's 
controlled  substance  convictions  were  not 
against  the  weight  of  the  evidence.  Jones 
V.  State,  841  So.  2d  213  (Miss.  Ct.  App. 
2003). 

At  trial,  the  trooper  identified  defen- 
dant as  the  individual  who  possessed  the 
alleged  cocaine,  and  an  employee  of  the 
Mississippi  Crime  Lab  also  testified  that 
the  substance  found  in  defendant's  shoe 
during  an  inventory  search  did  test  posi- 
tive for  cocaine;  more  importantly,  defen- 
dant confessed  to  possessing  the  cocaine, 
and  therefore,  the  evidence  was  clearly 
sufficient  to  support  defendant's  convic- 
tion. Jackson  v.  State,  856  So.  2d  412 
(Miss.  Ct.  App.  2003). 

Defendant  picked  up  drugs  at  a  house, 
defendant  was  stopped  by  the  trooper,  the 
trooper  discovered  the  cocaine  under  the 
seat,  and  the  truck  belonged  to  defendant; 
thus,  the  evidence  showed  that  defendant 
constructively  possessed  the  drugs,  that 
defendant  was  guilty  of  conspiracy  to  pos- 
sess cocaine  and  possession  of  cocaine 
with  intent  to  sell,  and  that  the  trial  court 
did  not  err  in  denying  defendant's  motion 
for  JNOV  or  motion  for  new  trial.  Smith  v. 
State,  839  So.  2d  489  (Miss.  2003). 

Jury  verdict  was  not  against  the  over- 
whelming weight  of  the  evidence  as  the 
accomplice's  testimony,  which  was  ad- 
opted by  the  jury  as  true,  showed  that 
defendant  was  not  only  aware  of  the  pres- 
ence of  the  cocaine  in  the  vehicle,  but  that 
defendant  was  intentionally  and  con- 
sciously in  possession  of  it,  as  defendant 
had  helped  to  pack  it  in  the  car  and  was  to 
be  the  experienced  leader  of  the  illegal 
excursion.  Maldonado  v.  State,  796  So.  2d 
247  (Miss.  Ct.  App.  2001). 

Evidence  was  sufficient  to  support  a 
conviction  for  possession  of  cocaine  where 
(1)  prior  to  arresting  the  defendant  pursu- 


ant to  a  warrant,  an  officer  checked  the 
back  seat  of  his  vehicle  for  contraband  and 
found  none,  (2)  after  arresting  the  defen- 
dant and  transporting  him  to  jail,  the 
officer  again  checked  the  back  seat  of  his 
vehicle  and  found  a  baggy  containing  co- 
caine in  the  seat,  and  (3)  another  officer, 
who  had  assisted  by  watching  the  defen- 
dant, testified  that  he  did  not  see  anyone 
place  the  cocaine  in  the  vehicle.  Jones  v. 
State,  760  So.  2d  61  (Miss.  Ct.  App.  2000). 

Evidence  was  sufficient  to  support  a 
conviction  for  possession  of  cocaine  where 
(1)  a  police  officer  attempted  to  stop  the 
defendant's  car  when  he  noticed  that  the 
light  over  the  rear  license  plate  was 
stopped,  (2)  the  defendant  fled  from  the 
officer  and  tossed  something  out  the  win- 
dow before  stopping,  and  (3)  upon  search- 
ing the  area,  a  chapstick  vial  with  13 
rocks  of  crack  cocaine  was  found.  Lee  v. 
State,  767  So.  2d  1025  (Miss.  Ct.  App. 
2000). 

Evidence  was  sufficient  to  show  posses- 
sion of  marijuana  where  (1)  the  defendant 
admitted  ownership  of  a  shaving  kit  in 
which  the  marijuana  was  found  and  also 
admitted  placing  the  kit  in  the  back  seat 
of  a  third  person's  car,  (2)  the  pair  then 
drove  to  the  house  trailer  of  one  of  the 
third  person's  friends,  (3)  they  were  there 
for  an  hour  and  then  began  a  brief  auto- 
mobile ride  that  ended  with  a  collision, 
and  (4)  immediately  after  the  wreck,  the 
defendant  tried  to  get  others  to  dispose  of 
the  shaving  kit;  although  the  defendant 
claimed  that  he  did  not  know  there  was 
marijuana  in  the  shaving  kit  and  the 
shaving  kit  was  not  always  in  his  posses- 
sion. The  jury  properly  rejected  the  con- 
tention that  another  person  for  reasons 
unknown  secreted  marijuana  in  the  shav- 
ing kit  during  the  defendant's  stay  at  the 
trailer.  Meek  v.  State,  —  So.  2d  — ,  2000 
Miss.  App.  LEXIS  64  (Miss.  Ct.  App.  Feb. 
8,  2000),  reversed  by,  remanded  by  2001 
Miss.  LEXIS  80  (Miss.  Apr.  5,  2001). 

Evidence  was  sufficient  to  show  con- 
structive possession  of  marijuana  by  the 
defendant  where  the  defendant  was  found 
with  a  pair  of  scissors  in  his  hand  while 
standing  near  containers  with  freshly  cut 
marijuana  in  a  house  owned  by  his  mother 
and  with  no  one  else  in  the  house  shown  to 
have  had  a  substantial  connection  to  it  or 
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control  of  it.  Fox  v.  State,  756  So.  2d  753 
(Miss.  2000). 

Evidence  was  sufficient  to  establish 
felony  possession  of  marijuana.  Alexander 
V.  State,  736  So.  2d  1058  (Miss.  Ct.  App. 
1999). 

The  evidence  was  sufficient  to  show 
possession  by  the  defendant  of  more  than 
one  kilogram  of  marijuana  found  in  his 
automobile  where,  although  there  was 
evidence  that  the  defendant  loaned  the 
automobile  to  another  person  and  that 
this  other  person  loaded  the  marijuana 
into  the  automobile  while  the  defendant 
was  not  present,  (1)  the  defendant  there- 
after drove  the  car  approximately  eight 
hours  before  permitting  the  other  person 
to  drive,  (2)  the  defendant  remained  in  the 
car  as  a  passenger,  and  (3)  the  pungent 
smell  of  the  marijuana  permeated  the 
inside  of  the  vehicle  and  was  readily  de- 
tected by  an  officer  when  he  entered  the 
vehicle.  Fuente  v.  State,  734  So.  2d  284 
(Miss.  Ct.  App.  1999). 

Defendants  had  constructive  possession 
of  cocaine  carried  by  defendants'  accom- 
plice, who  was  employee  at  defendants' 
place  of  business  and  who  followed  defen- 
dants to  location  of  drug  delivery  in  auto- 
mobile rented  by  one  defendant.  Jackson 
V.  State,  689  So.  2d  760  (Miss.  1997). 

Evidence  in  prosecution  for  possession 
of  methamphetamine  supported  finding 
that  such  contraband  was  under  defen- 
dant's knowing  dominion  and  control;  de- 
fendant was  sole  occupant  in  vehicle  titled 
in  his  name,  bag  containing  methamphet- 
amine was  on  passenger  side  floor  board, 
within  defendant's  immediate  control,  and 
defendant  should  have  known  that  it  was 
in  his  car.  Townsend  v.  State,  681  So.  2d 
497  (Miss.  1996). 

In  a  prosecution  for  possession  of  co- 
caine with  intent  to  deliver,  the  evidence 
was  sufficient  to  establish  that  the  defen- 
dant was  in  constructive  possession  of 
crack  cocaine  where  a  police  officer  felt 
what  he  described  as  a  match  box  during  a 
patdown  search  of  the  defendant,  the  de- 
fendant was  the  only  passenger  in  the 
back  seat  of  a  police  car  that  was  searched 
immediately  prior  to  his  occupancy  and 
again  after  he  left  the  car,  an  officer  saw 
him  squirming  in  the  back  seat  while  he 
was  being  transported  to  the  police  station 


and  noticed  that  he  had  worked  his  hands 
around  to  his  left  side  as  if  he  were  reach- 
ing in  his  pocket,  a  search  of  the  defen- 
dant at  the  police  station  failed  to  turn  up 
a  match  box,  and  a  match  box  containing 
crack  cocaine  was  found  in  the  back  seat 
of  the  police  car  after  the  defendant  had 
been  escorted  into  the  police  station. 
Miller  v.  State,  634  So.  2d  127  (Miss. 
1994). 

In  a  prosecution  for  possession  of  co- 
caine with  intent  to  distribute,  the  evi- 
dence was  sufficient  to  support  a  guilty 
verdict  on  the  matter  of  possession  where 
the  defendant  was  observed  by  a  police 
officer  in  a  characteristic  drug  sale  sce- 
nario, the  defendant  ran  and  attempted  to 
barricade  himself  in  a  bedroom  in  his 
mother's  home  when  the  officer  ordered 
him  to  stop,  the  officer  saw  him  toss  some- 
thing near  the  bed,  and  2  rocks  of  cocaine 
were  found  in  the  exact  location  where  the 
officer  had  seen  the  defendant  throw 
something.  Boyd  v  State,  634  So.  2d  113 
(Miss.  1994). 

The  evidence  was  sufficient  to  support  a 
conviction  of  possession  of  marijuana, 
even  though  the  defendant  testified  that 
he  had  no  marijuana  on  the  day  in  ques- 
tion, where  a  narcotics  officer  stated  that 
he  saw  the  defendant  with  a  plastic  bag  in 
his  hand,  the  defendant  threw  that  bag 
when  the  officer  appeared,  the  officer 
watched  the  bag  from  the  time  it  was  in 
the  defendant's  hand  until  it  was  in  cus- 
tody, and  the  bag  contained  6  smaller  bags 
which  were  tested  both  in  the  field  and  the 
laboratory  and  determined  to  contain 
marijuana.  Jackson  v.  State,  580  So.  2d 
1217  (Miss.  1991). 

Testimony  of  police  officer,  although 
contradicted,  was  sufficient  to  support  a 
finding  that  defendant  had  constructive 
possession  of  marijuana,  and  to  support  a 
conviction  for  possession  of  more  than  one 
ounce  but  less  than  a  kilogram  of  the 
substance.  Kinzey  v.  State,  498  So.  2d  814 
(Miss.  1986). 

Admission  of  defendant  that  bedroom  in 
trailer  owned  by  defendant  in  which  drugs 
were  found  was  his,  combined  with  testi- 
mony of  others  that  drugs  found  were 
defendant's  share  of  drugs  previously  ob- 
tained by  defendant  and  other  person,  not 
only  suffices  to  show  defendant's  construc- 
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tive  possession,  but  approaches  showing 
of  actual  possession.  Pool  v.  State,  483  So. 
2d  331  (Miss.  1986),  cert,  denied,  476  U.S. 
1160,  106  S.  Ct.  2280,  90  L.  Ed.  2d  722 
(1986). 

State  may  be  allowed  to  proceed  on 
indictment  charging  5  counts  of  posses- 
sion of  controlled  substances  where 
crimes  charged  have  same  elements  and 
proof,  although  carrying  different  maxi- 
mum punishments,  and  arose  from  same 
transaction  or  occurrence;  trial  court 
properly  recognizes  different  maximum 
punishments  by  sentencing  defendant 
separately  on  each  charge  for  which  con- 
victed. Dixon  V.  State,  465  So.  2d  1092 
(Miss.  1985). 

Evidence  that  even  though  the  defen- 
dant did  not  actually  lease  the  apartment 
where  drugs  were  found,  he  had  been 
spending  at  least  three  evenings  a  week 
there  and  had  moved  his  furniture  into 
the  residence  was  sufficient  to  support  a 
finding  that  the  defendant  possessed  the 
marijuana  found  in  the  apartment.  Hol- 
land V.  State,  263  So.  2d  566  (Miss.  1972). 

23.  — Sale  or  distribution,  or  intent  as 
to  same. 

Sufficient  circumstantial  evidence  sup- 
ported defendant's  conviction  for  con- 
spiracy to  distribute  under  Miss.  Code 
Ann.  §§  97-1-1  and  41-29-139  as  the  evi- 
dence showed  that  a  witness  had  pur- 
chased marijuana  at  defendant's  house, 
that  a  large  quantity  of  it  was  found  in 
multiple  locations  throughout  the  house, 
that  the  house  smelled  strongly  of  it,  and 
that  digital  scales  and  packaging  materi- 
als were  also  found.  Further,  defendant 
admitted  that  the  marijuana  belonged  to 
him.  Jackson  v.  State,  73  So.  3d  1176 
(Miss.  Ct.  App.  2011),  writ  of  certiorari 
denied  by  73  So.  3d  1168,  2011  Miss. 
LEXIS  523  (Miss.  2011). 

Sufficient  evidence  supported  defen- 
dant's conviction  for  possession  of  cocaine 
with  the  intent  to  distribute.  Miss.  Code 
Ann.  §  41-29-139,  despite  defendant's  ar- 
gument that  no  one  testified  he  sold  co- 
caine, because  there  was  video  of  defen- 
dant making  several  hand-to-hand 
transactions  with  people,  defendant  at- 
tempted to  evade  the  police  as  they  ap- 
proached, defendant  discarded  cocaine  in 
the  process  of  evading  the  police,  and 


defendant  had  approximately  $60  when 
he  was  arrested.  Hosey  v.  State,  77  So.  3d 
507  (Miss.  Ct.  App.  2011),  writ  of  certio- 
rari denied  by  78  So.  3d  906,  2012  Miss. 
LEXIS  19  (Miss.  2012). 

Evidence  was  sufficient  to  support  de- 
fendant's conviction  for  selling  cocaine 
where  a  confidential  informant  testified 
that  the  informant  went  to  defendant's 
trailer,  greeted  defendant,  asked  to  see 
the  cocaine  the  informant  had  arranged  to 
purchase,  entered  the  trailer,  counted  out 
money,  placed  the  money  on  the  kitchen 
counter,  exited  the  trailer,  and  then 
waited  in  his  vehicle  until  a  plastic  con- 
tainer was  thrown  out  of  the  trailer  onto 
the  yard.  The  confidential  informant's  tes- 
timony was  corroborated  by  video  and 
audio  tapes  and  the  testimony  of  the  agent 
who  heard  the  drug  sale  over  a  remote 
audio  device.  Liddell  v.  State,  33  So.  3d 
524  (Miss.  Ct.  App.  2010). 

In  a  case  in  which  defendant  was  con- 
victed of  unlawful  possession  of  at  least 
one-tenth  but  less  than  two  grams  of  co- 
caine with  intent  to  distribute,  in  violation 
of  Miss.  Code  Ann.  §  41-29-139,  he  argued 
unsuccessfully  that  the  verdict  was 
against  the  overwhelming  weight  of  the 
evidence.  Defendant  had  previously  been 
convicted  of  the  same  offense,  he  was  in 
possession  of  cocaine  at  the  time  of  his 
arrest,  a  narcotics  agent,  who  was  with  a 
police  officer  when  defendant  was  ar- 
rested, identified  him  as  the  person  who 
had  sold  him  crack  cocaine  four  days  prior 
to  the  incident,  at  the  time  of  the  arrest, 
defendant  did  not  possess  any  parapher- 
nalia associated  with  smoking  crack  co- 
caine and  that  there  was  a  large,  separate 
amount  of  cocaine  found  inside  the  car, 
and  defendant  possessed  a  generous 
amount  of  cash  at  the  time  of  his  arrest. 
WilHams  v.  State,  30  So.  3d  375  (Miss.  Ct. 
App.  2010). 

There  was  sufficient  evidence  to  support 
the  jury's  decision  that  defendant  was 
guilty  of  possession  of  methamphetamine 
with  the  intent  to  distribute  because  law 
enforcement  officers  found  684  tablets 
that  contained  pseudoephedrine,  numer- 
ous precursors  necessary  to  manufacture 
methamphetamine,  critical  components 
modified  to  manufacture  methamphet- 
amine, scales  that  were  typically  used  to 
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weigh  methamphetamine  prior  to  selling 
it,  and  small  zip-lock  baggies  typically 
used  to  package  methamphetamine  prior 
to  selling  it,  and  an  expert  testified  that 
the  quantity  of  methamphetamine  discov- 
ered was  more  than  what  most  users 
would  have  for  personal  use;  it  is  neces- 
sary to  consider  that  various  items  usable 
in  drug  manufacture  were  found  when 
determining  whether  there  was  sufficient 
evidence  to  support  a  conviction  for  pos- 
session of  methamphetamine  with  intent 
to  distribute.  Bond  v.  State,  42  So.  3d  587 
(Miss.  Ct.  App.  2010),  writ  of  certiorari 
denied  by  42  So.  3d  24,  2010  Miss.  LEXIS 
455  (Miss.  2010). 

Circuit  court  did  not  err  in  denying 
defendant's  motion  for  a  directed  verdict 
because  there  was  sufficient  evidence  to 
support  his  conviction  for  possession  of 
cocaine  with  the  intent  to  distribute;  the 
credibility  of  an  accomplice,  who  was 
given  immunity  in  exchange  for  her  testi- 
mony, was  an  issue  for  the  jury,  and  the 
jury  was  informed  that  the  accomplice 
was  a  cocaine  addict,  and  that  the  accom- 
plice received  immunity  for  her  testimony 
against  defendant.  Defendant's  requested 
jury  instructions  were  properly  denied. 
Peterson  v.  State,  37  So.  3d  669  (Miss.  Ct. 
App.  2010). 

Defendant's  conviction  for  the  sale  of 
cocaine,  in  violation  of  Miss.  Code  Ann. 
41-29-139(a)(l),  was  supported  by  suffi- 
cient evidence  because  (1)  two  officers 
testified  that  they  searched  a  confidential 
informant's  person  and  vehicle  before  the 
buy  occurred;  (2)  the  officers  also  testified 
that  they  heard,  over  the  sound  device 
installed  on  the  informant,  the  exchange 
between  defendant  and  the  informant 
that  consummated  the  sale;  (3)  the  infor- 
mant testified  that  he  immediately  placed 
the  drugs  that  he  had  purchased  from 
defendant  in  the  evidence  bag  and  that  he 
did  not  tamper  with  the  evidence  bag  in 
any  way  after  he  placed  the  drugs  in  it.  It 
was  also  confirmed  by  the  crime  lab  that 
the  substance  in  the  evidence  bag  was 
indeed  crack  cocaine.  Buckley  v.  State,  19 
So.  3d  832  (Miss.  Ct.  App.  2009). 

Evidence  was  sufficient  to  support  a 
conviction  for  possession  of  crack  cocaine 
with  intent  to  distribute  because  defen- 
dant admitted  to  an  intention  to  sell  the 


crack  cocaine  that  was  found  in  defen- 
dant's bedroom,  and  there  was  evidence 
that  defendant  had  also  bought  and  sold 
cocaine  on  at  least  one  prior  occasion. 
Jones  V.  State,  20  So.  3d  57  (Miss.  Ct.  App. 

2009)  . 

Where  the  State's  witnesses  testified 
that  defendant  contacted  a  confidential 
informant,  asked  him  if  he  wanted  to  buy 
drugs,  arranged  a  meeting,  and  placed 
crack  cocaine  on  the  hood  of  the  infor- 
mant's vehicle,  defendant's  conviction  for 
the  sale  of  cocaine  was  not  against  the 
overwhelming  weight  of  the  evidence.  Jef- 
ferson V.  State,  27  So.  3d  410  (Miss.  Ct. 
App.  2009),  writ  of  certiorari  denied  by  27 
So.  3d  404,  2010  Miss.  LEXIS  68  (Miss. 

2010)  . 

There  was  sufficient  evidence  to  convict 
defendant  for  the  sale  of  cocaine  because 
he  testified  that  he  was  the  man  depicted 
in  the  video  recording  giving  the  infor- 
mant crack  cocaine  in  a  paper  towel  and 
receiving  $100  in  return.  Although  defen- 
dant was  delivering  drugs  for  another 
person,  he  knew  that  he  was  to  give  drugs 
to  the  informant  in  exchange  for  money, 
and  therefore  he  knowingly  participated 
in  the  sale  of  drugs,  making  guilty  of  the 
sale  of  an  illegal  controlled  substance. 
Thames  v.  State,  5  So.  3d  1178  (Miss.  Ct. 
App.  2009). 

Evidence  was  sufficient  to  withstand  a 
directed  verdict  in  a  case  involving  the 
sale  of  cocaine  because,  even  though  the 
quality  of  a  videotaped  drug  transaction 
was  poor,  it  was  up  to  the  jury  to  evaluate 
the  credibility  of  the  witnesses,  including 
a  confidential  informant.  The  jury 
watched  the  videotape  and  was  informed 
of  the  informant's  criminal  history  before 
deciding  how  much  weight  to  give  each 
during  their  deliberations.  Mosely  v. 
State,  4  So.  3d  1069  (Miss.  Ct.  App.  2009). 

Verdict  finding  defendant  guilty  of  sell- 
ing cocaine  in  violation  of  Miss.  Code  Ann. 
§  41-29-139(a)(l)  and  conspiracy  to  sell 
cocaine  in  violation  of  Miss.  Code  Ann. 
§  97-l-l(a)(l)  was  not  against  the  over- 
whelming weight  of  the  evidence  as  there 
was  testimony  from  several  witnesses,  in- 
cluding an  accomplice,  a  narcotics  agent, 
and  a  police  officer,  that  defendant  was 
involved  in  the  drug  sale.  In  addition,  the 
jury  was  permitted  to  watch  a  video  show- 
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ing  defendant's  physical  behavior  during 
the  drug  sale  negotiations  in  which  defen- 
dant was  shown  talking  to  the  accomplice 
with  his  hand  over  his  mouth  as  the 
accomplice  negotiated  with  an  informant 
about  the  price  of  the  cocaine.  Foriest  v. 
State,  4  So.  3d  385  (Miss.  Ct.  App.  2009). 

Conviction  for  the  sale  of  a  controlled 
substance,  under  Miss.  Code  Ann.  §  41- 
29-139,  was  affirmed  because  an  infor- 
mant's testimony  was  contradicted  by  one 
defense  witness  and  an  appellate  court 
deferred  to  the  jury's  province  to  pass 
upon  the  credibility  of  witnesses.  Brown  v. 
State,  995  So.  2d  698  (Miss.  2008). 

Although  a  videotape  of  a  meeting  be- 
tween defendant  and  a  confidential  infor- 
mant did  not  depict  an  actual  exchange  of 
money,  it  did  show  defendant  placing 
something  into  the  informant's  hand.  This 
evidence,  coupled  with  a  narcotics  agent's 
testimony  that  he  heard  the  informant 
ask  defendant  for  $60  worth  of  cocaine, 
and  the  fact  that  the  informant  returned 
with  cocaine  and  without  the  state  funds, 
was  enough  for  a  reasonable  juror  to  infer 
that  a  transfer  for  money  took  place. 
Miller  v  State,  983  So.  2d  1051  (Miss. 
2008). 

Evidence  was  sufficient  to  support  a 
conviction  under  Miss.  Code  Ann.  §  41- 
29-139  because  the  State  was  not  required 
to  show  that  defendant  personally  placed 
crack  cocaine  in  an  informant's  hands  or 
personally  profited  from  a  sale;  an  aiding 
and  abetting  jury  instruction  was  given, 
and  the  State  showed  substantial  know- 
ing participation  in  the  consummation  of 
a  sale  or  in  arranging  a  sale  where  defen- 
dant went  with  another  man  to  buy  the 
substance,  but  did  not  physically  give  it  to 
the  informant.  Spann  v.  State,  970  So.  2d 
135  (Miss.  2007). 

Because  the  evidence  clearly  estab- 
lished that  defendant  sold  and  possessed 
cocaine,  the  court  rejected  defendant's 
claim  that  the  convictions  were  against 
the  overwhelming  weight  of  the  evidence. 
Pittman  v.  State,  987  So.  2d  1010  (Miss. 
Ct.  App.  2007),  writ  of  certiorari  dismissed 
en  banc  by  2008  Miss.  LEXIS  368  (Miss. 
July  31,  2008). 

Evidence  was  sufficient  to  support  de- 
fendant's conviction  of  sale  of  cocaine;  an 
entrapment  defense  conceded  the  factual 


component  of  the  underlying  offense  and 
there  was  sufficient  evidence  that  defen- 
dant sold  cocaine,  plus  there  was  an  audio 
recording  of  the  transaction  and  defen- 
dant was  caught  with  some  of  the  buy 
money  in  her  wallet.  Pittman  v.  State,  987 
So.  2d  1010  (Miss.  Ct.  App.  2007),  writ  of 
certiorari  dismissed  en  banc  by  2008  Miss. 
LEXIS  368  (Miss.  July  31,  2008). 

Evidence  was  more  than  adequate  to 
support  defendant's  sale  of  a  Scheduled  II 
controlled  substance  conviction  in  weight 
and  sufficiency  because  both  an  officer  and 
a  confidential  informant  identified  defen- 
dant as  the  perpetrator  on  a  audio/video 
recording  of  the  drug  sale  transaction,  and 
test  results  introduced  at  trial  confirmed 
that  the  substance  exchanged  was  rock 
cocaine;  therefore,  defendant's  motion  for 
JNOV/new  trial  was  properly  denied.  Wil- 
Hams  V.  State,  963  So.  2d  1262  (Miss.  Ct. 
App.  2007). 

Evidence  was  sufficient  to  convict  defen- 
dant of  conspiracy  to  possess  marijuana 
with  intent  to  sell  more  than  five  kilo- 
grams of  marijuana  under  Miss.  Code 
Ann.  §  97-l-l(a)  because  a  co-conspira- 
tor's vehicle  contained  more  than  25 
pounds  of  marijuana,  the  mere  amount  of 
marijuana  was  sufficient  to  support  a 
charge  of  possession  with  intent  to  trans- 
fer, sell,  or  distribute  more  than  five  kilo- 
grams of  marijuana,  and  defendant 
blocked  a  deputy's  attempt  to  pull  over  a 
co-conspirator's  vehicle.  Williams  v.  State, 
984  So.  2d  989  (Miss.  Ct.  App.  2007),  writ 
of  certiorari  dismissed  by  2008  Miss. 
LEXIS  332  (Miss.  June  26,  2008). 

Evidence  was  sufficient  to  convict  defen- 
dant of  selling  cocaine  because:  (1)  while 
the  videotape  of  the  controlled  drug  buy 
was  not  perfect,  the  jury  was  entitled  to 
give  the  footage  whatever  weight  it  be- 
lieved was  proper;  (2)  a  confidential  infor- 
mant identified  defendant  in  court  and 
testified  that  defendant  was  the  indi- 
vidual from  whom  he  purchased  cocaine; 
(3)  although  defendant  claimed  that  the 
confidential  informant's  testimony  was 
contradictory,  confiicting,  and  lacked  cred- 
ibility, and  was  itself  unsupported  by  the 
videotape,  the  confidential  informant's 
testimony  was  largely  consistent  and  was 
corroborated  somewhat  by  an  agent's  tes- 
timony; (4)  it  was  up  to  the  jury  to  give 
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whatever  weight  it  deemed  appropriate  to 
the  confidential  informant's  testimony; 
and  (5)  the  confidential  informant's  narra- 
tion of  the  videotape  was  proper  as  it  was 
confined  to  matters  he  actually  perceived 
first-hand.  McCoy  v  State,  954  So.  2d  479 
(Miss.  Ct.  App.  2007). 

Where  the  evidence  consisted  of  an  au- 
dio and  video  of  defendant  participating  in 
a  drug  transaction,  and  a  confidential  in- 
formant testified  regarding  such,  there 
was  sufficient  evidence  to  support  a  con- 
viction under  Miss.  Code  Ann.  §  41-29- 
139(a)(1),  despite  defendant's  assertion 
that  he  was  out  of  state  at  the  time  and 
his  argument  that  the  informant  was  not 
credible  due  to  a  prior  felony  conviction; 
therefore,  his  motion  for  a  directed  ver- 
dict/judgment notwithstanding  the  ver- 
dict was  properly  denied  and  a  new  trial 
was  not  warranted  since  the  verdict  was 
not  contrary  to  the  overwhelming  weight 
of  the  evidence.  Magee  v.  State,  951  So.  2d 
589  (Miss.  Ct.  App.  2007). 

Directed  verdict  was  properly  denied  in 
a  case  involving  the  sale  of  crack  cocaine 
under  Miss.  Code  Ann.  §  41-29-139  be- 
cause it  was  within  the  province  of  the 
jury  to  assess  the  credibility  of  a  coded 
confidential  informant  and  an  undercover 
agent  making  the  drug  buy;  both  identi- 
fied defendant  from  a  photo  lineup  after 
the  buy  and  testified  as  to  their  personal 
knowledge.  Johnson  v.  State,  950  So.  2d 
178  (Miss.  2007). 

Even  though  a  confidential  informant 
was  biased  due  to  the  fact  that  he  was 
working  with  police  due  to  a  pending 
shoplifting  charge  and  the  fact  that  he 
had  been  shot  by  defendant  during  an 
altercation,  the  jury  was  the  proper  judge 
of  credibility;  therefore,  there  was  suffi- 
cient evidence  to  support  a  conviction  un- 
der Miss.  Code  Ann.  §  41-29-139  based  on 
video  and  audio  evidence  of  a  drug  buy. 
Jones  V.  State,  961  So.  2d  730  (Miss.  Ct. 
App.  2007),  writ  of  certiorari  dismissed  en 
banc  by  962  So.  2d  38,  2007  Miss.  LEXIS 
415  (Miss.  2007). 

Evidence  was  sufficient  to  convict  defen- 
dant of  selling  a  schedule  II  controlled 
substance  within  1,500  feet  of  a  church 
and  was  not  against  the  overwhelming 
weight  of  the  evidence  because,  inter  alia: 
(1)  it  was  clear  from  the  record  that  an 


informant  did  not  have  drugs  on  his  per- 
son when  he  entered  the  home  of  defen- 
dant's mother;  (2)  it  was  clear  that  the 
informant  did  have  drugs  when  he  left  her 
house;  (3)  a  tape  indicated  that  he  pur- 
chased drugs  from  a  male  individual  in 
the  mother's  home;  and  (4)  the  informant 
specifically  identified  defendant  in  court 
as  the  dealer;  therefore,  the  trial  court  did 
not  err  in  denying  defendant's  motions  for 
a  directed  verdict,  for  a  judgment  notwith- 
standing the  verdict,  and  for  a  new  trial. 
Singleton  v.  State,  948  So.  2d  465  (Miss. 
Ct.  App.  2007). 

Defendant's  conviction  for  the  sale  of 
dextropropoxyphene,  a  schedule  IV  con- 
trolled substance,  in  violation  of  Miss. 
Code  Ann.  §  41-29-139(a)(l),  was  proper 
because  the  jury  heard  evidence  that  de- 
fendant did  not  appear  frightened  at  the 
moment  of  the  sale,  that  she  successfully 
asserted  a  claim  for  money  otherwise  go- 
ing to  the  man  she  claimed  placed  her  in 
imminent  fear  of  physical  harm,  that  she 
later  left  that  man  without  incident  and 
probably  could  have  at  any  time,  and  that 
she  voluntarily  sold  Darvocet  because  she 
hoped  to  profit  from  it;  in  all  actuality,  her 
defense  was  that  she  feared  the  potential 
of  physical  harm  at  some  point  in  the 
future,  rather  than  at  the  moment  the 
sale  occurred  and,  as  such,  it  was  within 
the  province  of  the  jury  to  resolve  the 
issue  with  a  conviction.  Smith  v.  State, 
948  So.  2d  474  (Miss.  Ct.  App.  2007). 

At  trial,  the  jury  saw  a  videotape  of 
defendant  selling  drugs  to  a  confidential 
informant;  defendant  waived  his  rights 
and  confessed  to  selling  cocaine.  There 
was  sufficient  evidence  to  support  his  con- 
viction for  the  sale  of  cocaine  in  violation 
of  Miss.  Code  Ann.  §  41-29-139.  Williams 
V  State,  936  So.  2d  387  (Miss.  Ct.  App. 
2006). 

Evidence  was  sufficient  to  support  de- 
fendant's conviction  for  sale  of  cocaine 
where  a  witness  testified  that  defendant 
took  the  cocaine  from  another  person, 
placed  it  in  a  car,  rode  with  it  to  the  final 
destination,  and  gave  it  to  the  witness  to 
deliver  to  the  agent;  involvement  as  a 
courier  was  sufficient  to  support  a  convic- 
tion for  sale  of  cocaine.  Dear  v.  State,  960 
So.  2d  542  (Miss.  Ct.  App.  2006),  writ  of 
certiorari  denied  en  banc  by  959  So.  2d 
1051,  2007  Miss.  LEXIS  396  (Miss.  2007). 
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Evidence  was  sufficient  to  convict  defen- 
dant where  the  evidence  presented 
against  defendant  at  trial  included  direct 
evidence  by  way  of  an  audio-visual  record- 
ing and  testimony  that  defendant  received 
money  and  handed  the  undercover  officer 
cocaine  in  exchange  for  that  money. 
Hudderson  v  State,  941  So.  2d  221  (Miss. 
Ct.  App.  2006). 

When  a  confidential  informant  set  up  a 
drug  buy  with  defendant,  the  transaction 
was  recorded  on  a  surveillance  tape;  al- 
though defendant  argued  that  a  reason- 
able jury  would  have  believed  his  testi- 
mony over  the  testimony  of  the 
confidential  informant,  it  was  within  the 
jury's  province  to  deem  the  confidential 
informant's  testimony  more  credible. 
Walker  v.  State,  956  So.  2d  292  (Miss.  Ct. 
App.  2006),  writ  of  certiorari  denied  by 
957  So.  2d  1004,  2007  Miss.  LEXIS  270 
(Miss.  2007). 

Defendant's  conviction  for  possession  of 
73.7  grams  of  marijuana  with  intent  to 
distribute  in  violation  of  Miss.  Code  Ann. 
§  41-29-139(a)(l)  was  proper  where  there 
was  a  wealth  of  testimony  indicating  that 
the  park  in  question  was  a  city  owned  and 
maintained  park.  Thus,  a  reasonable  ju- 
ror would  have  been  justified  in  conclud- 
ing that  a  city  park  would  have  been 
available  for  public  use.  Foster  v.  State, 
928  So.  2d  873  (Miss.  Ct.  App.  2005),  writ 
of  certiorari  denied  by  929  So.  2d  923, 
2006  Miss.  LEXIS  309  (Miss.  2006). 

Evidence  was  sufficient  to  sustain  a 
conviction  for  the  sale  of  cocaine  where  a 
confidential  informant  testified  that  after 
receiving  money  from  him,  defendant 
stated  that  he  would  be  back  in  thirty 
minutes,  and  the  informant  testified  that 
there  were  no  drugs  in  the  house  before 
defendant  arrived;  that  negated  defen- 
dant's argument  that  the  informant 
planted  drugs  in  the  house.  Bindon  v. 
State,  926  So.  2d  222  (Miss.  Ct.  App. 
2005). 

Defendant's  accomplice  cooperated  with 
police  and  stated  in  a  recorded  conversa- 
tion that  defendant  had  come  to  Missis- 
sippi "to  pick  up  drugs;"  the  police  also 
found  twenty-seven  pounds  of  marijuana 
that  had  been  transferred  to  defendant's 
vehicle.  The  evidence  was  sufficient  to 
support  defendant's  conviction  for  unlaw- 


ful possession  of  more  than  five  kilograms 
of  marijuana  with  intent  to  distribute  and 
conspiracy  to  distribute  marijuana. 
Walker  v.  State,  911  So.  2d  998  (Miss.  Ct. 
App.  2005). 

Sufficient  evidence  existed  to  support 
defendant's  conviction  for  the  sale  of  a 
controlled  substance,  alprazolam,  in  viola- 
tion of  Miss.  Code  Ann.  §  41-29-139(a)(l), 
because  an  informant  testified  that  defen- 
dant sold  him  the  substance,  the  transac- 
tion was  videotaped,  the  videotape  was 
seen  and  heard  by  the  jury,  a  crime  lab 
technician  testified  that  the  evidence  con- 
sisted of  12  whole  tablets  and  .84  grams  of 
crushed  tablets,  and  a  crime  lab  techni- 
cian testified  that  an  analysis  using  gas 
chromatography  with  mass  spectrometry 
revealed  that  the  substance  was 
alprazolam.  Burgess  v.  State,  911  So.  2d 
982  (Miss.  Ct.  App.  2005). 

Defendant's  conviction  for  the  sale  of 
cocaine  within  1,500  feet  of  a  church  in 
violation  of  Miss.  Code  Ann.  §§  41-29-139 
and  41-29-142  was  proper  where  the  State 
offered  sufficient  testimony  from  two  offi- 
cers and  an  employee  of  the  Mississippi 
Crime  Lab  to  satisfy  the  requirement  of 
Miss.  R.  Evid.  901(a)  for  estabhshing  a 
proper  chain  of  custody  for  admission  of 
the  cocaine  at  trial.  Johnson  v.  State,  904 
So.  2d  162  (Miss.  2005). 

Weight  of  the  evidence  against  defen- 
dant demonstrated  that  sufficient  proof 
was  offered  for  the  jury  to  find  defendant 
guilty;  the  jury  properly  chose  to  believe 
the  State's  witnesses,  and  their  testimony 
over  that  of  defendants,  and  the  confiden- 
tial informant's  testimony  was  properly 
admitted  by  the  trial  court  where  there 
was  never  an  issue  presented  as  to  the 
veracity  of  the  informant's  statements  or 
the  information  acquired  from  his  partici- 
pation. Hodges  V  State,  906  So.  2d  23 
(Miss.  Ct.  App.  2004),  cert,  dismissed,  904 
So.  2d  184  (Miss.  2005). 

Defendant's  involvement  as  a  courier 
was  sufficient  conduct  to  support  his  con- 
viction for  the  sale  of  cocaine.  Edwards  v. 
State,  878  So.  2d  1106  (Miss.  Ct.  App. 
2004). 

In  defendant's  trial  for  sale  of  cocaine, 
the  fact  that  portions  of  a  videotape  that 
purportedly  recorded  the  drug  transaction 
were  missing  did  not  diminish  the  effect  of 
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the  testimony  of  the  confidential  infor- 
mant who  made  the  drug  buy.  Steen  v. 
State,  873  So.  2d  155  (Miss.  Ct.  App. 
2004). 

Prosecution  did  not  need  to  prove  that 
defendant  handed  the  cocaine  directly  to 
the  undercover  agent  or  that  he  person- 
ally profited  from  the  sale  in  order  to  be 
found  guilty  as  a  principal.  The  evidence 
the  prosecution  did  present  was  sufficient 
to  convict  defendant  of  sale  of  a  schedule 
II  controlled  substance  because  (1)  it 
showed  that  defendant  was  present  and 
intimately  involved  with  the  sale  of  co- 
caine to  the  undercover  agent  through  his 
contact  and  (2)  defendant's  witnesses,  who 
testified  that  defendant  was  not  at  the 
scene  of  the  sale,  were  impeached  at  trial. 
Jackson  v.  State,  885  So.  2d  723  (Miss.  Ct. 
App.  2004),  cert,  denied,  887  So.  2d  183 
(Miss.  2004). 

Evidence  was  sufficient  to  convict  defen- 
dant of  sale  of  cocaine  where  the  jury 
resolved  any  conflicts  in  favor  of  the  ver- 
dict and  there  was  no  reason  to  disturb 
the  jury's  verdict;  the  verdict  was  not  so 
contrary  to  the  overwhelming  weight  of 
the  evidence  that  allowing  it  to  stand 
would  have  sanctioned  an  unconscionable 
injustice.  Carter  v.  State,  869  So.  2d  1083 
(Miss.  Ct.  App.  2004). 

Defendant  questioned  the  discrepancies 
between  the  officer's  testimony  that  two 
rocks  of  cocaine  were  purchased,  and  the 
crime  laboratory  report  which  indicated 
only  one  rock  of  crack  cocaine  was  re- 
ceived; however,  the  appellate  court  held 
the  undercover  officer's  eyewitness  ac- 
count, the  videotape  recording  the  trans- 
action, and  the  testimony  of  witnesses 
showing  the  chain  of  custody  of  the  sub- 
stance, were  sufficient  to  support  defen- 
dant's conviction.  Bullins  v.  State,  868  So. 
2d  1045  (Miss.  Ct.  App.  2004). 

Where  a  confidential  informant  testified 
to  buying  drugs  from  defendant,  an  officer 
heard  the  transaction  occurring  over  the 
informant's  body  transmitter,  the  officer 
was  familiar  with  defendant's  voice,  and 
the  money  used  to  buy  the  drugs  was 
found  inside  the  residence  during  a  sub- 
sequent search,  there  was  sufficient  evi- 
dence to  support  a  conviction  for  the  sale 
of  cocaine,  despite  the  fact  that  the  money 
was  located  on  defendant's  girlfriend,  and 


the  recorder  on  the  confidential  informant 
was  accidentally  turned  off.  Stubbs  v. 
State,  878  So.  2d  130  (Miss.  Ct.  App. 
2004),  cert,  denied,  878  So.  2d  67  (Miss. 
2004). 

Trial  court  properly  denied  defendant's 
motion  for  judgment  notwithstanding  the 
verdict  following  a  jury  conviction  of  the 
sale  of  cocaine.  Miss.  Code  Ann.  §  41-29- 
139;  the  verdict  was  supported  by  suffi- 
cient evidence  and  was  not  against  the 
manifest  weight  of  the  evidence,  as  defen- 
dant failed  to  show  that  the  fact  that  an 
undercover  officer  had  paid  defendant  five 
dollars  to  purchase  crack  cocaine  had 
made  defendant  an  employee  of  a  narcot- 
ics task  force  when  he  purchased  cocaine. 
Minor  v.  State,  861  So.  2d  356  (Miss.  Ct. 
App.  2003). 

Evidence  was  legally  sufficient  to  sup- 
port every  element  of  the  crime  for  which 
defendant  was  charged  where  the  officer 
testified  on  the  scenario  and  the  use  of  a 
confidential  informant;  as  a  result,  the 
trial  court  was  correct  in  denying  defen- 
dant's motion  for  a  directed  verdict,  and, 
when  viewing  all  the  evidence  in  a  light 
consistent  with  the  verdict  and  giving  the 
State  all  favorable  inferences  that  may  be 
drawn  from  the  evidence,  the  verdict  was 
not  against  the  overwhelming  weight  of 
evidence.  Wolverton  v.  State,  859  So.  2d 
1073  (Miss.  Ct.  App.  2003). 

Defendant's  conviction  and  sentence  for 
possession  of  more  than  one  kilogram  of 
marijuana  with  intent  to  distribute  were 
both  proper  where  the  evidence  of  at  least 
the  first  parcel  should  not  have  been  sup- 
pressed because  the  evidence  presented  to 
the  magistrate  in  the  affidavit  along  with 
proof  of  the  drug  dog's  "alerting"  to  the 
package  was  sufficient  probable  cause  to 
meet  the  totality  of  the  circumstances 
test;  although  the  detention  of  the  second 
package  for  eight  days  without  a  search 
warrant  might  have  violated  the  reason- 
ableness test,  it  was  not  sufficient  grounds 
for  reversal  because  it  was  not  objected  to 
at  the  trial  level  and  if  defendant  was 
convicted  for  possession  only  of  the  mari- 
juana found  in  the  first  package  and  not 
convicted  of  the  cumulative  weight  of  both 
packages,  she  would  have  been  required 
to  serve  a  sentence  of  4  to  16  years  and  the 
sentence  of  6  years  that  she  did  receive 
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was  within  the  statutory  Hmit.  Arguelles 
V.  State,  867  So.  2d  1036  (Miss.  Ct.  App. 
2003). 

Evidence  was  sufficient  to  convict  defen- 
dant for  the  sale  of  cocaine  where  the 
State  presented  substantial  evidence,  in- 
cluding an  audio  tape  of  a  transaction 
between  defendant  and  a  civilian  infor- 
mant that  corroborated  much  of  the  civil- 
ian's testimony  concerning  the  transac- 
tion and  was  properly  admitted  as 
evidence.  Denson  v.  State,  858  So.  2d  209 
(Miss.  Ct.  App.  2003). 

Evidence  was  sufficient  to  support  de- 
fendant's conviction  for  possession  with 
intent  to  distribute  marijuana  as  it 
showed  that  defendant  had  mailed  a  pack- 
age weighing  in  excess  of  36  pounds  to  an 
individual,  defendant  drove  the  individual 
to  the  post  office  to  pick  up  the  package, 
agreed  to  pay  the  individual  $500  to  pick 
up  the  package,  after  having  picked  up  the 
package,  defendant  fled  when  law  enforce- 
ment officers  attempted  to  stop  him,  and 
the  package  contained  drugs  in  an 
amount  that  far  exceeded  personal  use 
amounts.  Clarke  v.  State,  859  So.  2d  1021 
(Miss.  Ct.  App.  2003). 

Trial  court  properly  denied  defendant's 
motion  for  directed  verdict  and/or  judg- 
ment notwithstanding  the  verdict  where 
all  the  evidence  pointed  to  the  fact  that 
defendant  had  committed  the  crime  of 
selling  cocaine.  Berry  v.  State,  859  So.  2d 
399  (Miss.  Ct.  App.  2003). 

Evidence  was  sufficient  to  convict  defen- 
dant where  the  jury  could  have  reason- 
ably found  defendant  to  be  in  constructive 
possession  of  cocaine  because  there  were 
sufficient  facts  to  warrant  a  finding  that 
defendant  was  aware  of  the  presence  of 
cocaine  and  was  intentionally  and  con- 
sciously in  possession  of  it.  Lenoir  v.  State, 
853  So.  2d  845  (Miss.  Ct.  App.  2003). 

Sufficient  evidence  existed  to  deny  de- 
fendant's motion  for  a  directed  verdict  and 
convict  defendant,  where  the  jury  was 
allowed  to  hear  an  audiotape  of  defendant 
selling  crack  cocaine  to  a  confidential  in- 
formant, a  police  officer  testified  that  he 
had  prepared  the  informants  for  the  buy, 
searched  both  informants  and  their  car, 
placed  the  body  wire  on  the  informants, 
listened  to  the  transaction  as  it  occurred, 
and  received  the  crack  cocaine  directly 


after  the  buy.  Mims  v.  State,  856  So.  2d 
518  (Miss.  Ct.  App.  2003),  cert,  denied, 
859  So.  2d  1017  (Miss.  2003). 

Reviewing  the  evidence  in  a  light  favor- 
able to  the  verdict,  the  appellate  court 
found  that  the  officers  involved  in  the 
drug  sale  testified  as  to  the  transaction, 
the  substance  sold  tested  positive  for  the 
presence  of  cocaine,  and  defendant  admit- 
ted that  defendant  sold  the  substance  to 
an  undercover  officer;  thus,  the  facts  sup- 
ported the  jury's  verdict  finding  defendant 
guilty  of  selling  cocaine  and  the  trial  court 
did  not  abuse  its  discretion  in  denjdng 
defendant's  motion  for  new  trial.  Green  v. 
State,  856  So.  2d  396  (Miss.  Ct.  App. 
2003). 

Where  various  witnesses  testified  to  un- 
dercover operation,  including  testimony 
that  defendant  directed  assistant  to  de- 
liver cocaine  to  informant,  defendant's 
controlled  substance  convictions  were  not 
against  the  weight  of  the  evidence.  Jones 
V.  State,  841  So.  2d  213  (Miss.  Ct.  App. 
2003). 

Concerning  the  sufficiency  of  the  evi- 
dence, the  jurors  had  sufficient  evidence  to 
find  defendant  guilty  of  selling  cocaine, 
including  the  officers'  testimony  regarding 
the  sale,  the  videotape  of  the  transaction, 
and  the  confirmation  that  the  item  sold 
did  contain  cocaine;  thus,  the  trial  court 
properly  denied  defendant's  request  for  a 
directed  verdict  and  defendant's  motion 
for  a  judgment  notwithstanding  the  ver- 
dict. Green  v.  State,  856  So.  2d  396  (Miss. 
Ct.  App.  2003). 

Evidence  was  sufficient  to  convict  defen- 
dant of  selling  cocaine  within  1500  feet  of 
a  church;  defendant  sold  crack  cocaine  to  a 
narcotics  agent,  who  testified  that  defen- 
dant was  the  seller,  and  a  criminal  inves- 
tigator testified  that  a  videotape  of  the 
transaction  showed  that  defendant  was 
the  seller.  McDonald  v.  State,  807  So.  2d 
447  (Miss.  Ct.  App.  2001). 

No  entrapment  of  the  defendant  oc- 
curred and,  therefore,  he  was  properly 
convicted  of  transferring  cocaine  where  (1) 
narcotics  agents  simply  contracted  with  a 
confidential  informant  to  call  the  defen- 
dant and  ask  for  drugs,  (2)  there  was  no 
evidence  that  the  informant  was  ordered 
to  take  any  extreme  measures  to  induce 
the  defendant  into  accepting  his  offer  to 
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buy  crack  cocaine,  and  (3)  the  informant 
paid  standard  street  value  for  the  cocaine 
purchased  from  the  defendant.  Tran  v. 
State,  785  So.  2d  1112  (Miss.  Ct.  App. 
2001). 

Evidence  was  sufficient  to  estabhsh  five 
separate  sales  of  crack  cocaine  by  the 
defendant  based  on  his  substantial  know- 
ing participation  in  the  consummation  of 
the  sales  or  in  arranging  for  the  sales  of 
cocaine.  Lewis  v.  State,  765  So.  2d  493 
(Miss.  2000). 

The  judge  correctly  found  that  the  de- 
fendant failed  to  give  sufficient  informa- 
tion and  assistance  to  the  Bureau,  regard- 
less of  the  indefiniteness  of  the  type  and 
degree  of  information  required,  that  objec- 
tively should  or  would  have  aided  in  an 
arrest  or  prosecution  of  other  violators  of 
subsection  (f)  of  this  section.  Lewis  v. 
State,  765  So.  2d  493  (Miss.  2000). 

Evidence  was  sufficient  to  establish  the 
defendant's  intent  to  distribute  marijuana 
where  he  was  found  in  possession  of  more 
than  eight  ounces  of  marijuana,  some  of 
which  was  contained  in  10  small  bags,  and 
a  witness  testified  that  he  bought  two 
bags  of  marijuana  in  the  house  in  which 
the  defendant  was  found.  Fox  v.  State,  756 
So.  2d  753  (Miss.  2000). 

Evidence  was  sufficient  to  establish  a 
transfer  of  cocaine  by  the  defendant  to  a 
confidential  informant,  notwithstanding 
the  defendant's  assertion  that  they  were 
engaged  in  a  joint  venture  to  use  cocaine 
and  that,  therefore,  there  was  no  transfer, 
where  the  defendant  knowingly  trans- 
ferred cocaine  to  the  confidential  infor- 
mant and  there  was  no  evidence  that  they 
combined  their  money  or  property  to  pur- 
chase the  cocaine.  Hamilton  v.  State,  756 
So.  2d  844  (Miss.  Ct.  App.  2000). 

Evidence  was  sufficient  to  show  a  trans- 
fer of  marijuana  where  (1)  the  defendant 
admitted  ownership  of  a  shaving  kit  in 
which  the  marijuana  was  found  and  also 
admitted  placing  the  kit  in  the  back  seat 
of  a  third  person's  car,  (2)  the  pair  then 
drove  to  the  house  trailer  of  one  of  the 
third  person's  friends,  (3)  they  were  there 
for  an  hour  and  then  began  a  brief  auto- 
mobile ride  that  ended  with  a  collision,  (4) 
immediately  after  the  wreck,  the  defen- 
dant gave  the  shaving  to  a  good  Samaritan 
and  tried  to  get  him  to  dispose  of  it,  and 


(5)  the  suspicions  of  the  good  Samaritan 
led  him  to  give  it  right  back.  Meek  v. 
State,  —  So.  2d  — ,  2000  Miss.  App.  LEXIS 
64  (Miss.  Ct.  App.  Feb.  8,  2000),  reversed 
by,  remanded  by  2001  Miss.  LEXIS  80 
(Miss.  Apr.  5,  2001). 

Evidence  was  sufficient  to  establish  a 
sale  by  the  defendant  to  an  undercover 
police  officer  where  a  confidential  infor- 
mant transferred  the  drugs  at  the  behest 
of  the  defendant,  the  drugs  were  under 
the  defendant's  direct  control,  and  he  was 
cognizant  of  the  existence  of  the  under- 
cover officer.  York  v.  State,  751  So.  2d  1194 
(Miss.  Ct.  App.  1999). 

Evidence  was  sufficient  to  support  a 
conviction  for  the  sale  of  amphetamines. 
Sullivan  v.  State,  749  So.  2d  983  (Miss. 
1999). 

Evidence  was  sufficient  to  show  that  the 
defendant  sold  cocaine  where  (1)  an  officer 
testified  that  he  bought  crack  cocaine  from 
a  man  during  a  sting  operation  on  the  day 
in  question,  and  identified  that  man  as  the 
defendant,  (2)  a  detective  testified  that  he 
had  known  the  defendant  and  his  brother 
for  12  years  and  that  the  defendant  was 
the  man  depicted  on  the  videotape  of  the 
drug  sale  and  the  still  photograph  taken 
from  that  same  videotape,  and  (3)  the  jury 
was  able  to  view  the  videotape  of  the 
transaction  and  the  defendant  in  the 
courtroom.  Galloway  v.  State,  735  So.  2d 
1117  (Miss.  Ct.  App.  1999). 

The  evidence  was  sufficient  to  support  a 
conviction  for  sale  or  transfer  of  a  con- 
trolled substance  where  it  appeared  that 
the  defendant  was  "minding  the  store"  for 
her  husband  but  actually  involved  herself 
with  the  sale  at  issue.  Bingham  v.  State, 
723  So.  2d  1193  (Ct.  App.  1998). 

Evidence  was  sufficient  to  support  a 
conviction  for  the  sale  of  cocaine  where  (1) 
there  was  positive  in-court  identification 
of  the  defendant  as  the  seller  of  cocaine  on 
two  separate  occasions  on  a  certain  date, 
(2)  a  videotape  of  the  transactions  was 
introduced,  and  three  persons  identified 
the  individual  in  the  videotape  as  the 
defendant,  and  (3)  an  agent  testified  that 
he  monitored  the  transactions  by  way  of 
listening  devices.  White  v.  State,  722  So. 
2d  1242  (Miss.  1998). 

Evidence  was  sufficient  to  support  the 
defendant's  conviction  for  sale  of  cocaine. 
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enhanced  as  a  second  offender  where  he 
sold  three  rocks  of  cocaine  to  an  informant 
and  the  transaction  was  captured  on  au- 
diotape which  was  presented  at  his  trial. 
Bridges  v.  State,  716  So.  2d  614  (Miss. 
1998). 

Defendant's  convictions  for  sale  of  con- 
trolled substance  and  conspiracy  to  sell 
controlled  substance  were  supported  by 
evidence  that  defendant  sold  two  rocks  of 
crack  cocaine  to  undercover  informant 
and  that  defendant  conspired  with  rela- 
tive to  sell,  and  did  sell,  two  rocks  of  crack 
cocaine  to  undercover  officer  next  day. 
Herring  v.  State,  691  So.  2d  948  (Miss. 
1997),  reh'g  denied,  693  So.  2d  384  (Miss. 
1997). 

Where  controlled  substance  is  present 
in  amount  which  person  could  reasonably 
hold  for  personal  use,  other  evidence  of 
possible  involvement  in  drug  trade  may  be 
sufficient  to  establish  intent  to  deliver. 
Jackson  v.  State,  689  So.  2d  760  (Miss. 
1997). 

Defendants'  intent  to  deliver  cocaine 
which  they  possessed  was  established  by 
evidence  that  quantity  of  cocaine  was  be- 
yond amount  which  average  user  could 
consume  and  by  testimony  of  accomplice 
and  police  officer  regarding  arrangements 
of  controlled  "buy."  Jackson  v.  State,  689 
So.  2d  760  (Miss.  1997). 

The  evidence  was  sufficient  to  support  a 
conviction  of  accessory  before  the  fact  of 
sale  of  cocaine  where  the  defendant  ap- 
proached a  vehicle  that  an  undercover 
agent  and  an  informant  were  driving,  and 
told  them  that  they  were  late  and  the 
cocaine  had  been  "sent  back,"  but  to  wait 
and  someone  would  "take  care"  of  them. 
Turner  v.  State,  573  So.  2d  1340  (Miss. 
1990),  post-conviction  relief  denied,  673 
So.  2d  382  (Miss.  1996). 

The  evidence  was  sufficient  to  support  a 
conviction  of  sale  of  cocaine,  in  spite  of  the 
defendant's  argument  that  the  evidence 
was  insufficient  because  none  of  the 
State's  witnesses  personally  observed  co- 
caine and  money  changing  hands,  where 
the  witnesses  testified  that  the  defendant 
entered  a  vehicle  with  another  person  who 
was  holding  $100  in  cash,  and  that  person 
exited  the  vehicle  several  minutes  later 
with  the  cocaine  and  without  the  cash. 
Walton  V.  State,  642  So.  2d  930  (Miss. 
1994). 


The  evidence  was  sufficient  to  establish 
the  defendant's  "substantial  knowing  par- 
ticipation in  the  consummation  of  a  sale  or 
in  arranging  for  the  sale"  of  cocaine  where 
the  defendant  told  the  buyer  that  he  knew 
where  he  could  get  some  crack  cocaine,  he 
got  into  the  buyer's  car,  he  told  the  seller 
that  the  buyer  wanted  to  purchase  some 
cocaine,  and  he  remained  with  the  buyer 
and  seller  while  the  sale  was  consum- 
mated. Johnson  v.  State,  642  So.  2d  924 
(Miss.  1994). 

In  a  prosecution  for  possession  of  co- 
caine with  intent  to  distribute,  the  evi- 
dence was  sufficient  to  support  a  guilty 
verdict  on  the  matter  of  intent,  even 
though  the  defendant  had  only  2  rocks  of 
cocaine  in  his  possession,  where  he  was 
seen  by  a  police  officer  engaged  in  conduct 
which  was  characteristic  of  selling  drugs 
in  a  locale  known  for  that  activity,  posses- 
sion of  a  small  quantity  of  contraband  was 
characteristic  of  the  street  sale  of  drugs  in 
that  location,  and  the  defendant  ran  and 
attempted  to  barricade  himself  in  a  room 
in  his  mother's  home  when  he  was  ordered 
to  stop  by  a  police  officer.  Boyd  v.  State, 
634  So.  2d  113  (Miss.  1994). 

The  evidence  was  sufficient  to  prove  a 
defendant's  intent  to  distribute  cocaine 
where  the  defendant  had  possession  of  47 
individual  pieces  of  crack  cocaine  and 
made  an  admission  at  the  time  of  his 
arrest  concerning  his  involvement  in  traf- 
ficking drugs.  Edwards  v.  State,  615  So.  2d 
590  (Miss.  1993). 

The  evidence  was  sufficient  to  establish 
that  the  defendant  had  the  intent  to  sell 
cocaine  where  the  defendant  was  in  con- 
structive possession  of  approximately 
1200  rocks  of  cocaine,  the  cocaine  was 
packaged  on  46  separate  bricks,  police 
officers  found  approximately  $5,000  and  a 
firearm  hidden  underneath  a  dishwasher, 
a  police  officer  testified  that  he  saw  people 
coming  and  going  from  the  apartment 
where  the  cocaine  was  found,  and  5  rocks 
of  cocaine  were  seized  from  a  person  leav- 
ing the  apartment.  Roberson  v.  State,  595 
So.  2d  1310  (Miss.  1992). 

The  evidence  was  insufficient  to  prove 
intent  to  distribute  marijuana  where  the 
defendant  possessed  323.4  grams  of  mari- 
juana, two  sets  of  portable  scales,  a  surgi- 
cal tool,  rolling  papers,  and  $356.00  in 
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currency,  since  this  evidence  could  just  as 
easily  imply  possession  for  personal  use  as 
intent  to  deliver;  the  possession  of  these 
items  together  created  a  suspicion  of  in- 
tent but  not  an  intent  to  deliver  mari- 
juana, and  §  41-29-139  requires  more 
than  mere  suspicion.  Jowers  v.  State,  593 
So.  2d  46  (Miss.  1992). 

The  evidence  was  sufficient  to  support  a 
conviction  of  the  defendant  for  aiding  and 
abetting  his  brother  in  the  sale  of  cocaine, 
despite  the  defendant's  defense  that  he 
had  no  idea  what  was  happening  though 
he  was  present  during  the  sale,  where  the 
defendant  drove  his  brother  to  meet  a 
confidential  informant  and  2  undercover 
narcotics  agents  for  the  purpose  of  making 
the  sale  of  cocaine,  the  defendant  then 
drove  his  brother  to  another  location 
where  he  remained  with  the  informant 
and  the  two  agents  while  his  brother  went 
to  get  the  cocaine,  and  the  defendant  was 
present  when  his  brother  returned  and 
completed  the  sale.  Gowdy  v.  State,  592 
So.  2d  29  (Miss.  1991). 

The  evidence  was  sufficient  to  support  a 
conviction  for  sale  of  cocaine  where  the 
case  for  the  prosecution  consisted  of  the 
testimony  of  an  undercover  agent  who 
purchased  cocaine  from  the  defendant,  a 
surveillance  sergeant  and  a  forensic 
chemist.  Doby  v.  State,  557  So.  2d  533 
(Miss.  1990). 

Testimony  of  state  witnesses,  undis- 
puted experts,  who  are  positive  from  tests 
made  by  them  that  substance  sold  by 
defendant  to  undercover  agent  was  co- 
caine is  sufficient  to  support  conviction  for 
sale  of  cocaine  notwithstanding  that  one 
expert  testifies  he  never  used  2  of  tests 
used  by  other  expert  in  determining 
whether  or  not  substance  is  cocaine,  and 
notwithstanding  testimony  of  defense  ex- 
pert, who  never  examined  substance  at 
issue,  that  tests  of  state  experts  were 
inconclusive.  Sanders  v.  State,  479  So.  2d 
1097  (Miss.  1985). 

Evidence  of  possession  of  small  quanti- 
ties of  prazepam,  hash  and  hash  oil  is 
sufficient  to  support  conviction  for  posses- 
sion with  intent  to  sell  substances  in  light 
of  numerous  other  drugs  seized  along  with 
address  book,  cash  receipt  book  (with  ref- 
erence to  large  money  transaction),  and 
large  quantities  of  money.  Breckenridge  v. 
State,  472  So.  2d  373  (Miss.  1985). 


24.  Insufficient  evidence — possession. 

Where  there  was  no  evidence  that  any- 
one knew  that  a  trace  amount  of  cocaine 
was  present  in  defendant's  pockets  until 
the  forensic  examiner  found  it  at  the 
crime  lab,  the  State  did  not  prove  beyond 
a  reasonable  doubt  that  defendant  was 
aware  of  the  cocaine's  presence  in  his 
pockets,  much  less  that  he  intentionally 
and  consciously  was  in  possession  of  it, 
both  required  elements  of  the  crime  of 
possession.  Hudson  v.  State,  30  So.  3d 
1199  (Miss.  2010). 

As  to  defendant's  alleged  possession  of  a 
controlled  substance,  several  students  ei- 
ther testified  or  submitted  written  state- 
ments implicating  defendant  in  drug  ac- 
tivity at  the  subject  school,  but  none  of 
those  students  could  testify  to  dates,  and 
no  tangible  evidence  of  a  chemically  ana- 
lyzed controlled  substance  was  offered  by 
the  State  at  any  time  during  the  hearing. 
An  agent  for  the  State  simply  testified 
that  the  youth's  descriptions  of  the  vari- 
ous pills  corresponded  with  the  descrip- 
tions of  several  Schedule  II  drugs;  sec- 
ondly, although  a  number  of  the  youths 
stated  that  defendant  told  them  he  was 
stealing  pills  and  selling  them,  standing 
alone,  those  statements  (out-of-court  ad- 
missions by  a  child  defendant),  were  in- 
sufficient to  support  an  adjudication  of 
delinquency,  and  the  evidence  failed  to 
meet  the  required  proof  beyond  a  reason- 
able doubt  standard,  which  was  appli- 
cable to  adult  proceedings  as  well  as  juve- 
nile proceedings.  In  the  Interest  of  T.B., 
909  So.  2d  131  (Miss.  Ct.  App.  2005). 

Evidence  was  insufficient  to  support  a 
conviction  for  possession  of  methamphet- 
amine  where:  (1)  while  on  break  from  his 
employment  as  a  black  jack  dealer  at  a 
casino,  the  defendant  encountered  a 
woman  and  had  a  conversation  with  her, 
(2)  during  the  conversation,  the  defendant 
picked  up  the  woman's  cigarette  case, 
reached  into  it,  pulled  out  some  lip  balm, 
used  it,  and  put  it  back  in  the  case,  and  (3) 
after  he  returned  the  cigarette  case  to  her, 
several  security  officers  detained  the  de- 
fendant and  the  woman  and  confiscated 
the  cigarette  case,  in  which  methamphet- 
amine  was  found;  the  evidence  was  insuf- 
ficient to  establish  either  actual  or  con- 
structive     possession      of  metham- 
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phetamine.  Mauldin  v.  State,  750  So.  2d 
564  (Miss.  Ct.  App.  1999). 

Evidence  was  insufficient  to  support  a 
conviction  for  possession  of  methamphet- 
amine  and  cocaine  where  the  only  evi- 
dence which  impUcated  the  defendant  was 
a  film  canister  contained  in  a  flannel  shirt 
which  was  recovered  from  the  truck  that 
the  defendant  was  driving  at  the  time  of 
an  accident  five  hours  after  the  accident; 
the  physical  presence  of  the  drugs  in  the 
film  canister  was  rendered  highly  suspect 
by  the  fact  that  five  hours  elapsed  from 
the  time  of  the  accident  until  the  discov- 
ery of  the  evidence  and,  moreover,  there 
was  no  evidence  in  the  record  that  linked 
the  drugs  to  the  defendant.  Alexander  v. 
State,  749  So.  2d  1031  (Miss.  1999). 

A  defendant's  momentary  handling  of 
cocaine  was  insufficient  to  support  a  con- 
viction for  possession  of  cocaine  where  he 
was  handed  the  cocaine  by  a  friend  while 
in  the  friend's  car  and  placed  it  in  the 
glove  compartment  at  the  friend's  direc- 
tion; the  defendant's  momentary  handling 
of  the  cocaine  under  these  circumstances 
was  insufficient  to  support  an  inference  of 
dominion  and  control,  since  he  briefly 
handled  the  cocaine  with  explicit  direction 
as  to  immediate  disposition.  Berry  v. 
State,  652  So.  2d  745  (Miss.  1995). 

The  evidence  was  insufficient  to  estab- 
lish the  defendant's  constructive  posses- 
sion of  cocaine  where  the  defendant  rode 
in  a  car  with  a  friend  to  the  location  of  a 
drug  sale,  he  and  the  friend  got  out  of  the 
car  and  into  another  car  where  the  drugs 
were  purchased,  they  returned  to  the 
friend's  car  and  the  friend  handed  him  the 
cocaine  wrapped  in  tissue  to  place  in  the 
glove  compartment,  and  he  placed  the 
cocaine  in  the  glove  compartment  at  the 
friend's  request;  the  evidence  was  not  suf- 
ficient to  evince  that  the  defendant  had 
any  control  over  the  cocaine,  since  there 
was  no  evidence  that  he  owned  the  drugs, 
paid  for  them,  or  controlled  them  in  any 
manner.  Berry  v.  State,  652  So.  2d  745 
(Miss.  1995). 

The  evidence  was  insufficient  to  support 
a  finding  that  the  defendant  had  construc- 
tive possession  of  crack  cocaine  found  in  a 
matchbox  between  the  2  front  seats  of  an 
automobile,  even  though  the  defendant 
was  the  operator  of  the  automobile  and 


had  had  possession  of  the  car  for  15  hours, 
where  the  defendant  was  not  the  owner  of 
the  car  and  there  were  no  additional  in- 
criminating circumstances.  Ferrell  v. 
State,  649  So.  2d  831  (Miss.  1995). 

There  was  insufficient  evidence  to  es- 
tablish that  a  defendant  possessed  31 
pounds  of  marijuana  found  in  a  barrel, 
and  therefore  his  conviction  for  possession 
of  more  than  one  kilogram  of  marijuana 
would  be  reversed,  even  though  the  defen- 
dant returned  from  an  unknown  location 
with  a  one-pound  bag  of  marijuana  which 
was  packaged  similarly  to  the  bags  found 
in  the  barrel  and  the  defendant  stated 
that  he  had  100  pounds  of  marijuana, 
where  the  defendant  did  not  own  the  land 
on  which  the  barrel  was  found  and  there 
was  no  evidence  that  the  defendant  exer- 
cised dominion  or  control  over  the  shed 
which  contained  the  barrel.  Newell  v. 
State,  590  So.  2d  1386  (Miss.  1991). 

The  evidence  was  insufficient  to  support 
a  finding  that  the  defendant  had  construc- 
tive possession  of  cocaine  which  was  found 
in  a  truck  in  which  the  defendant  was  a 
passenger,  where  the  State  merely  as- 
serted that  the  defendant  repeatedly 
looked  through  the  truck's  rear  window  at 
sheriff's  officers  after  they  turned  on  their 
blue  lights,  the  defendant  and  the  driver 
of  the  truck  were  good  friends  so  that  any 
contraband  owned  by  one  was  more  likely 
than  not  owned  by  both,  and  the  truck 
driver's  testimony  that  he  loaned  the  ve- 
hicle to  a  friend  was  not  given  to  the 
arresting  officers  and  was  not  believable. 
Cunningham  v.  State,  583  So.  2d  960 
(Miss.  1991). 

The  evidence  was  insufficient  to  support 
a  finding  that  the  defendant  had  actual  or 
constructive  possession  of  cocaine  resi- 
dues that  were  found  in  a  trailer  owned  by 
the  defendant's  sister,  even  if  the  defen- 
dant was  a  joint  occupant  of  the  trailer. 
Clayton  v.  State,  582  So.  2d  1019  (Miss. 
1991). 

The  evidence  was  insufficient  to  estab- 
lish that  the  defendant  knowingly  and 
intentionally  possessed  marijuana  found 
in  the  trunk  of  a  car  the  defendant  had 
been  driving  where  the  car  belonged  to  the 
defendant's  sister  and  the  defendant  de- 
nied having  any  knowledge  of  the  mari- 
juana in  the  trunk,  and  the  only  addi- 
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tional  incriminating  circumstance  was 
that  the  defendant  had  a  small  amount  of 
marijuana  on  his  person  at  the  time  of  the 
arrest.  Fultz  v.  State,  573  So.  2d  689 
(Miss.  1990). 

State  failed  to  prove  possession  of  co- 
caine where  the  contraband  was  not  found 
on  the  defendant's  person  but  was  found 
in  the  patrol  car  which  was  used  to  take 
the  defendant  and  another  person  the  the 
police  station,  the  defendant  testified  that 
she  had  never  seen  the  package  of  cocaine 
and  that  she  had  no  idea  what  it  was,  the 
arresting  offices  admitted  that  neither  one 
had  seen  the  defendant  with  cocaine  in 
her  possession,  and  the  officer  who  drove 
the  patrol  car  admitted  that  he  did  not 
know  where  the  contraband  came  from, 
how  it  got  into  his  car.  Campbell  v.  State, 
566  So.  2d  475  (Miss.  1990). 

Evidence  of  presence  of  defendant  in 
former  wife's  house  in  which  marijuana 
was  found  hidden  at  various  locations, 
and  of  presence  of  both  male  and  female 
clothes  in  bedroom  closet  and  mail  ad- 
dressed to  defendant  is  insufficient  to  es- 
tablish defendant's  constructive  posses- 
sion of  marijuana  where  defendant  and 
former  wife  had  been  divorced  for  one  year 
and  wife  had  been  granted  exclusive  use 
and  occupancy  of  home.  Burnham  v.  State, 
467  So.  2d  946  (Miss.  1985). 

25.  — Sale  or  distribution  or  intent  as 
to  same. 

Jury's  verdict  convicting  defendant  for 
sale  of  a  controlled  substance  was  not 
against  the  overwhelming  weight  of  the 
evidence,  where  two  police  officers  posi- 
tively identified  defendant  as  the  man 
who  sold  crack  cocaine  to  one  of  the  offi- 
cers. Smith  V.  State,  936  So.  2d  1000 
(Miss.  Ct.  App.  2006). 

Conviction  reversed  where  evidence 
was  insufficient  to  show  a  recognition  on 
the  part  of  the  two  sets  of  conspirators 
that  they  were  entering  into  a  common 
plan,  knowingly  intending  to  further  its 
common  purpose  to  sell  LSD  to  another 
person.  Lee  v.  State,  756  So.  2d  744  (Miss. 
1999). 

The  evidence  was  insufficient  to  support 
a  conviction  for  possession  of  cocaine  with 
intent  to  distribute  where  the  defendant 
possessed  one  rock  of  crack  cocaine  with  a 
street  value  of  approximately  $20,  a 


deputy  sheriff  observed  some  type  of  ex- 
change between  the  defendant  and  an- 
other individual,  the  defendant  was  in 
area  associated  with  drug  usage  and 
sales,  he  was  carrying  $223.75  and  an 
electronic  pager,  and  he  admitted  in  a 
written  statement  that  he  had  been  sell- 
ing drugs  in  the  past  3  weeks.  Holland  v. 
State,  656  So.  2d  1192  (Miss.  1995). 

The  evidence  was  insufficient  to  allow 
the  jury  to  conclude  that  the  defendant 
intended  to  distribute  crack  cocaine, 
rather  than  purchase  the  drug,  even 
though  he  was  in  an  area  known  for  the 
sale  of  crack  cocaine  and  was  in  the  pres- 
ence of  a  drug  dealer  with  one  hand  ex- 
tended into  a  car  and  money  in  the  other 
hand,  since  the  circumstances  gave  no 
clue  as  to  the  identity  of  the  "seller." 
Hartfield  v.  Hartford  Life  &  Accident  Ins. 
Co.,  656  So.  2d  104  (Miss.  1995). 

The  evidence  was  insufficient  to  estab- 
lish that  the  defendant  intended  to  dis- 
tribute cocaine  where,  at  the  time  of  his 
arrest,  he  possessed  15  rocks  of  cocaine 
and  $515  in  currency,  which  consisted  of 
14  20-dollar  bills,  11  10-dollar  bills,  23 
5-dollar  bills,  and  10  one-dollar  bills,  but 
there  was  no  evidence  connecting  the  de- 
fendant with  any  activity  indicating  a 
drug  sale.  Murray  v.  State,  642  So.  2d  921 
(Miss.  1994). 

In  a  prosecution  for  possession  of  mari- 
juana with  intent  to  sell,  the  evidence  was 
insufficient  for  a  reasonable  jury  to  con- 
clude beyond  a  reasonable  doubt  that  the 
defendant  had  the  necessary  intent  to  sell 
marijuana  where  the  marijuana  confis- 
cated weighed  approximately  4  Vi  ounces, 
$800  in  cash  was  found  with  the  mari- 
juana between  the  mattresses  in  the  de- 
fendant's bedroom,  and  there  was  conflict- 
ing testimony  with  respect  to  the  meaning 
of  names  and  numbers  written  on  a  shoe 
box  containing  drug  paraphernalia  and 
residue  found  in  the  defendant's  home. 
Jones  V.  State,  635  So.  2d  884  (Miss.  1994). 

In  a  prosecution  for  possession  of  co- 
caine with  intent  to  deliver,  the  evidence 
was  insufficient  to  establish  intent  to  de- 
liver where  the  defendant  was  in  posses- 
sion of  12  rocks  of  crack  cocaine,  and  a 
police  officer  testified  that  a  user  normally 
did  not  have  more  than  1  or  2  rocks  in  his 
possession  and  that  12  rocks  would  yield  a 
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"4-hour  high  if  smoked  continuously,"  but 
there  was  nothing  else  connecting  the 
defendant  with  the  possibility  that  the 
drugs  were  intended  for  sale.  Miller  v. 
State,  634  So.  2d  127  (Miss.  1994). 

Evidence  that  a  police  officer,  while 
standing  outside  an  apartment  door,  over- 
heard a  conversation  between  3  people 
inside  the  apartment  concerning  a  sale  of 
cocaine,  was  insufficient  to  support  a  con- 
viction for  conspiracy  to  distribute  the 
cocaine  where  the  statements  overheard 
by  the  officer  were  not  identified  as  com- 
ing from  any  particular  person.  Mickel  v. 
State,  602  So.  2d  1160  (Miss.  1992). 

A  defendant's  possession  of  11  Vi  ounces 
of  marijuana  contained  in  4  sandwich 
bags  along  with  $861.69  in  assorted  de- 
nominations, without  more,  was  insuffi- 
cient evidence  to  sustain  the  defendant's 
conviction  for  possession  of  marijuana 
with  intent  to  sell.  Girley  v.  State,  602  So. 
2d  844  (Miss.  1992). 

The  evidence  was  insufficient  to  support 
a  conviction  of  intent  to  distribute  cocaine 
where  the  defendant  possessed  a  small 
quantity  of  cocaine  in  another's  apart- 
ment from  which  additional  cocaine  was 
seized  along  with  contraband  identified 
with  distribution  of  cocaine  and  crack, 
since  the  evidence  only  pointed  to  a  mere 
suspicion  of  intent  to  distribute.  Thomas 
V.  State,  591  So.  2d  837  (Miss.  1991). 

A  conviction  for  possession  of  cocaine 
with  intent  to  distribute  would  be  re- 
versed where  the  defendant  possessed 
enough  cocaine  for  4  days'  personal  con- 
sumption but  there  were  no  surrounding 
circumstances  from  which  an  intent  to 
distribute  could  be  inferred.  Stringfield  v. 
State,  588  So.  2d  438  (Miss.  1991). 

The  evidence  was  insufficient  to  support 
a  finding  of  guilty  of  sale  of  cocaine  beyond 
a  reasonable  doubt,  where  the  only  wit- 
ness who  identified  the  defendant  was  a 
paid  confidential  informant  who  described 
the  man  who  sold  to  him  as  being  5  feet  6 
inches  tall  and  weighing  130  pounds, 
though  the  defendant  was  6  feet  tall  and 
weighed  184  pounds;  the  discrepancy  in 
the  informant's  description  generated  con- 
siderable doubt,  particularly  since  the  in- 
formant described  the  seller  as  being 
smaller  than  himself,  while  in  fact  the 
defendant  was  a  much  larger  person  in 


terms  of  both  height  and  weight.  Ashford 
V.  State,  583  So.  2d  1279  (Miss.  1991). 

The  evidence  was  insufficient  to  estab- 
lish that  the  defendant  intended  to  dis- 
tribute cocaine,  even  though  his  conduct 
was  similar  to  that  of  others  who  traffic  in 
drugs  and  the  cocaine  was  packaged  in 
individual  packets,  since  this  evidence 
was  insufficient  to  allow  a  reasonable 
factfinder  to  conclude  beyond  a  reasonable 
doubt  that  the  defendant  intended  to  dis- 
tribute the  cocaine  rather  than  keep  it  for 
his  personal  use.  Hicks  v.  State,  580  So.  2d 
1302  (Miss.  1991). 

The  evidence  was  insufficient  for  the 
jury  to  conclude  beyond  a  reasonable 
doubt  that  the  defendant  intended  to  dis- 
tribute marijuana  rather  than  retain  or 
purchase  it  for  his  personal  use  where  the 
defendant  had  in  his  possession  4.1  grams 
of  marijuana  divided  in  6  nickel  bags,  a 
narcotics  officer  testified  that  a  user  nor- 
mally purchased  only  one  or  2  nickel  bags, 
the  drugs  possessed  by  the  defendant 
were  packaged  in  the  manner  normally 
used  for  sale,  the  defendant  had  $103  in 
cash  on  his  person,  and  the  defendant 
held  the  drugs  in  one  hand  and  the  money 
in  the  other,  since  this  evidence  gives  rise 
to  2  reasonable  but  completely  opposite 
inferences-that  the  defendant  was  either 
completing  a  purchase  or  attempting  to 
make  a  sale.  Jackson  v.  State,  580  So.  2d 
1217  (Miss.  1991). 

The  evidence  was  insufficient  to  support 
a  conviction  for  constructive  possession  of 
marijuana  or  for  possession  of  marijuana 
with  intent  to  distribute  where  the  only 
proof  of  the  defendant's  guilt  was  that  he 
rented  a  motel  room  and  that  the  contra- 
band was  found  in  the  room  the  day  after 
the  defendant  had  checked  out,  even 
though  the  maid  who  cleaned  the  room 
the  day  after  the  defendant  checked  out 
testified  that  a  man  entered  the  room 
while  she  was  cleaning  it  and  said  he  had 
returned  to  "get  his  stuff."  Pate  v.  State, 
557  So.  2d  1183  (Miss.  1990). 

The  evidence  was  insufficient  to  support 
a  conviction  for  possession  of  a  controlled 
substance  with  intent  to  distribute  where 
the  evidence  showed  that  the  defendant 
had  in  his  possession  21  sets  of  what  are 
commonly  known  as  T's  and  Blues,  the 
amount  in  the  defendant's  possession 
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would  be  a  week's  supply  for  the  average 
user  but  only  a  few  days'  supply  for  an 
addict,  the  sets  were  packaged  individu- 
ally which  is  the  way  in  which  they  are 
normally  packaged  for  sale  but  is  also  the 
way  they  are  purchased  for  personal  con- 
sumption, and  no  sale  was  proved  on  the 
date  in  question  by  the  undercover  agents, 
even  though  the  drugs  are  taken  intrave- 
nously but  the  defendant  had  no  syringes 
on  his  person  with  which  to  take  these 
drugs,  the  area  in  which  the  defendant 
was  found  was  a  known  drug  trafficking 
area  in  which  the  defendant  had  been 
seen  many  times  before,  and  one  of  the 
arresting  officers,  who  was  experienced  in 
the  area  of  narcotics  enforcement,  testi- 
fied that  of  the  many  T's  and  Blues  related 
arrests  he  had  made  in  the  past,  more 
suspects  than  not  carried  fewer  than  20 
sets.  Stringer  v.  State,  557  So.  2d  796 
(Miss.  1990). 

Evidence  that  defendant  was  aware  of 
possibility  that  future  sale  of  narcotics 
would  be  made  is  insufficient  to  render 
defendant  criminally  accountable  as  prin- 
cipal in  sale  of  substance.  Clemons  v. 
State,  482  So.  2d  1102  (Miss.  1985). 

Evidence  of  defendant's  possession  of 
Valium  in  bottle  containing  17  other  pills 
and  capsules  is  insufficient  to  support 
conviction  for  possession  of  valium  with 
intent  to  distribute  where  defendant's 
physician  testifies  that  defendant  has 
been  given  prescription  for  valium  and 
where  other  pills  and  capsules  are  antibi- 
otics, defendant  has  spinal  degenerative 
arthritis,  is  diabetic,  has  chronic  bronchi- 
tis and  has  back  problems;  defendant  does 
not  need  to  prove  that  valium  seized  is 
Valium  prescribed  by  doctor.  Breckenridge 
V.  State,  472  So.  2d  373  (Miss.  1985). 

Evidence  that  defendant  possessed  55 
%  methaqualone  tablets  and  85  V2  diaz- 
epam tablets  was  insufficient  to  sustain  a 
conviction  of  possession  with  intent  to 
deliver  the  controlled  substances,  where 
there  was  no  proof  of  any  sale,  attempted 
sale,  or  anything  suggestive  of  any  intent 
to  deliver.  Bryant  v.  State,  427  So.  2d  131 
(Miss.  1983). 

In  a  prosecution  for  delivery  of  a  con- 
trolled substance  in  violation  of  this  sec- 
tion [Code  1972,  §  41-29-139],  it  was  an 
essential  element  of  the  offense  that  de- 


fendant have  knowledge  that  he  was  de- 
livering a  controlled  substance  and  that 
he  intended  to  deliver  a  controlled  sub- 
stance, and  the  judgment  was  reversed 
and  the  cause  remanded  where  the  record 
showed  that  such  knowledge  was  not 
proved.  Applegate  v.  State,  301  So.  2d  853 
(Miss.  1974). 

26.  —Manufacture. 

The  uncorroborated  testimony  of  an  al- 
leged accomplice  was  insufficient  to  sup- 
port a  conviction  for  conspiracy  to  manu- 
facture marijuana  where  the  accomplice 
contradicted  himself  concerning  pay- 
ments allegedly  made  to  him  by  the  defen- 
dant, and  another  witness'  testimony  sub- 
stantially impeached  that  of  the 
accomplice;  although  the  other  witness 
had  reasons  for  bias  and  a  fair-minded 
juror  could  reject  his  testimony  as  uncon- 
vincing, it  could  not  be  discarded  so  com- 
pletely as  to  eliminate  reasonable  doubt, 
particularly  when  combined  with  the  ac- 
complice's self-contradictory  statements. 
Flanagan  v.  State,  605  So.  2d  753  (Miss. 
1992). 

Evidence  that  the  defendant  owned 
property  where  marijuana  plants  were 
found  growing  in  pots  was  not  sufficient  to 
support  a  conviction  for  manufacturing 
marijuana  where  there  was  evidence  that 
the  defendant's  son  had  exercised  domin- 
ion and  control  over  the  plants.  Flurry  v. 
State,  536  So.  2d  1340  (Miss.  1988). 

In  a  prosecution  for  possession  of  mari- 
juana with  intent  to  deliver  arising  out  of 
the  discovery  in  the  defendant's  car  of 
marijuana  and  drug  paraphernalia,  in- 
cluding a  leather  bag,  scales  and  a  box  of 
plastic  bags,  the  case  would  be  remanded 
for  the  sentencing  of  defendant  for  posses- 
sion of  more  than  one  ounce  of  marijuana 
where  the  evidence,  both  direct  and  cir- 
cumstantial, failed  to  show  intent,  or  at- 
tempt, to  deliver  the  marijuana.  Holling- 
sworth  V.  State,  392  So.  2d  515  (Miss. 
1981). 

27.  Best  evidence. 

Best  evidence  rule  does  not  require  that 
tape  recording  of  conversation  relating  to 
marijuana  sale  be  used  to  exclusion  of 
direct  testimony  by  undercover  agent  as  to 
agent's  recollection  of  conversation.  Quinn 
V.  State,  479  So.  2d  706  (Miss.  1985). 
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Cited  in:  Avant  v.  State,  910  So.  2d  695 
(Miss.  Ct.  App.  2005). 


ATTORNEY  GENERAL  OPINIONS 


Section  63-1-71(2)  and  Section  41-29- 
139(c)(2)(A)  are  not  in  conflict;  report  of 
conviction  for  less  than  one  ounce  of  mari- 
juana must  be  sent  to  the  Bureau  of  Nar- 
cotics pursuant  to  Section  41-29-139,  and, 
if  court  is  unable  to  collect  the  license  of 
person  convicted,  court  shall  also  cause 
report  of  conviction  to  be  sent  to  Commis- 
sioner of  Public  Safety,  Driver  Improve- 
ment Division.  Lowe,  Sept.  16,  1992,  A.G. 
Op.  #92-0680. 


Provisions  and  requirements  of  section, 
by  their  express  terms,  apply  only  to  mari- 
juana violations  and  certain  records  that 
must  be  maintained  and  periodically  ex- 
punged by  the  Mississippi  Bureau  of  Nar- 
cotics; provisions  do  not  address  records 
that  local  law  enforcement  may  have.  Mi- 
nor, Dec.  9,  1992,  A.G.  Op.  #92-0859. 


RESEARCH  REFERENCES 


ALR.  Entrapment  to  commit  offense 
with  respect  to  narcotics  law.  33  A.L.R.2d 
883. 

Admissibility,  in  prosecution  for  illegal 
sale  of  narcotics,  of  evidence  of  other  sales. 
93  A.L.R.2d  1097. 

Marijuana,  psilocybin,  peyote  or  similar 
drugs  of  vegetable  origin  as  narcotics  for 
purposes  of  drug  prosecution.  50  A.L.R.3d 
1164. 

LSD,  STP,  MDA,  or  other  chemically 
synthesized  hallucinogenic  or  psychedelic 
substances  as  narcotics  for  purposes  of 
drug  prosecution.  50  A.L.R.3d  1284. 

Permitting  unlawful  use  of  narcotics  in 
private  home  as  criminal  offense.  54 
A.L.R.3d  1297. 

Review  for  excessiveness  of  sentence  in 
narcotics  case.  55  A.L.R.3d  812. 

Conviction  of  possession  of  illicit  drugs 
found  in  premises  of  which  defendant  was 
in  non-exclusive  possession.  56  A.L.R.3d 
948. 

Conviction  of  possession  of  illicit  drugs 
found  in  automobile  of  which  defendant 
was  not  sole  occupant.  57  A.L.R.3d  1319. 

Validity  and  construction  of  statute  cre- 
ating presumption  or  inference  of  intent  to 
sell  from  possession  of  specified  quantity 
of  illegal  drugs.  60  A.L.R.3d  1128. 

Drug  addiction  or  related  mental  state 
as  defense  to  criminal  charge.  73  A.L.R.3d 
16. 

Sufficiency  of  prosecution  proof  that 
substance  defendant  is  charged  with  pos- 


sessing or  selling,  or  otherwise  unlawfully 
dealing  in,  is  marijuana.  75  A.L.R.3d  717. 

Validity  of  state  statute  imposing  man- 
datory sentence  or  prohibiting  granting  of 
probation  or  suspension  of  sentence  for 
narcotics  offenses.  81  A.L.R.3d  1192. 

Prosecutions  based  upon  alleged  illegal 
possession  of  instruments  to  be  used  in 
violation  of  narcotics  laws.  92  A.L.R.3d  47. 

Competency  of  drug  addict  or  user  to 
identify  suspect  material  as  narcotic  or 
controlled  substance.  95  A.L.R.3d  978. 

Constitutionality  of  state  legislation  im- 
posing criminal  penalties  for  personal  pos- 
session or  use  of  marijuana.  96  A.L.R.3d 
225. 

Availability  in  state  court  of  defense  of 
entrapment  where  accused  denies  com- 
mitting acts  which  constitute  offense 
charged.  5  A.L.R.4th  1128. 

Burden  of  proof  as  to  entrapment  de- 
fense-state cases.  52  A.L.R.4th  775. 

Liability  for  discharge  of  at-will  em- 
ployee for  refusal  to  submit  to  drug  test- 
ing. 79  A.L.R.4th  105. 

Admissibility,  in  criminal  prosecution, 
of  expert  opinion  allegedly  stating 
whether  drugs  were  possessed  with  intent 
to  distribute  —  state  cases.  83  A.L.R.4th 
629. 

Validity,  construction,  and  effect  of  state 
statute  regulating  sale  of  counterfeit  or 
imitation  controlled  substances.  84 
A.L.R.4th  936. 

Minimum  quantity  of  drug  required  to 
support  claim  that  defendant  is  guilty  of 
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criminal  "possession"  of  drug  under  state 
law.  4  A.L.R.Sth  1. 

Entrapment  as  defense  to  charge  of  sell- 
ing or  supplying  narcotics  where  govern- 
ment agents  supplied  narcotics  to  defen- 
dant and  purchased  them  from  him.  9 
A.L.R.Sth  464. 

Validity,  construction,  and  application 
of  state  "drug  kingpin"  statutes.  30 
A.L.R.Sth  121. 

Criminality  of  act  of  directing  to,  or 
recommending,  source  from  which  illicit 
drugs  may  be  purchased.  34  A.L.R.Sth 
125. 

Propriety  of  search  of  nonoccupant  visi- 
tor's belongings  pursuant  to  warrant  is- 
sued for  another's  premises.  51  A.L.R.5th 
375. 

Admissibility  of  evidence  discovered  in 
search  of  adult  defendant's  property  or 
residence  authorized  by  defendant's  mi- 
nor child  —  state  cases.  51  A.L.R.5th  425. 

Validity,  under  Federal  Constitution,  of 
so-called  "head  shop"  ordinances  or  stat- 
utes, prohibiting  manufacture  and  sale  of 
drug  use  related  paraphernalia.  69  A.L.R. 
Fed.  15. 

Construction  and  Application  of  State 
Drug  Paraphernalia  Acts.  23  A.L.R.  6th 
307. 

Proper  venue  in  prosecution  under  21 
uses  §  846  for  attempt  or  conspiracy  to 
violate  Comprehensive  Drug  Abuse  Pre- 
vention and  Control  Act  of  1970.  74  A.L.R. 
Fed.  669. 


Propriety  of  instruction  of  jury  on  "con- 
scious avoidance"  of  knowledge  of  nature 
of  substance  or  transaction  in  prosecution 
for  possession  or  distribution  of  drugs.  109 
A.L.R.  Fed.  710. 

Am  Jur.  25  Am.  Jur.  2d,  Drugs  and 
Controlled  Substances  §§  141  et  seq. 

4  Am.  Jur.  Proof  of  Facts  549,  Drugs, 
Proof  No.  1  (use  of  drug  other  than  that 
called  for  in  prescription). 

13  Am.  Jur.  Proof  of  Facts  391,  Criminal 
Drug  Addiction  and  Possession,  Proof  No. 

1  (illegal  possession  or  use  of  drug). 

13  Am.  Jur.  Proof  of  Facts  391,  Criminal 
Drug  Addiction  and  Possession,  Proof  No. 

2  (identification  of  a  substance  as  a  drug- 
testimony  of  expert). 

1  Am.  Jur.  Trials  555,  Locating  and 
Preserving  Evidence  in  Criminal  Cases, 
§§  30-50. 

2  Am.  Jur.  Trials  171,  Investigating 
Particular  Crimes,  §§  60-63. 

8  Am.  Jur.  Trials  573,  Defense  of  Nar- 
cotics Cases,  §§  1  et  seq. 

CJS.  28  C.J.S.,  Drugs  and  Narcotics 
§§  263  et  seq. 

72  C.J.S.,  Poisons  §§  7  et  seq. 

Law  Reviews.  1981  Mississippi  Su- 
preme Court  Review:  Criminal  Law  and 
Procedure.  52  Miss.  L.  J.  427,  June  1982. 

Practice  References.  Defense  of  Nar- 
cotics Cases  (Matthew  Bender). 

Smith,  Prosecution  and  Defense  of  For- 
feiture Cases  (Matthew  Bender). 


§  41-29-140.    Fines  and  penalties;  violation  of  Section  41-29- 
139. 

(a)  Except  as  otherwise  authorized  by  the  Uniform  Controlled  Substances 
Law,  it  is  unlawful  for  any  person  to: 

(1)  Knowingly  or  intentionally  receive  or  expend  funds  which  he  knows 
to  be  derived  from  the  commission  of  a  felony  offense  under  the  provisions  of 
Section  41-29-139;  or 

(2)  Finance  or  invest  funds  which  he  knows  to  be  intended  to  further 
the  commission  of  a  felony  under  the  provisions  of  Section  41-29-139. 

(b)  Any  person  who  violates  subsection  (a)  of  this  section  is  guilty  of  a 
felony  and,  upon  conviction,  may  be  sentenced  to  the  custody  of  the  State 
Department  of  Corrections  for  not  more  than  five  (5)  years  or  fined  not  more 
than  One  Million  Dollars  ($1,000,000.00),  or  both. 

SOURCES:  Laws,  1985,  ch.  388,  §  1,  eff  from  and  after  July  1,  1985. 
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Cross  References  —  Imposition  and  collection  of  separate  laboratory  analysis  fee  in 
addition  to  any  other  assessments  and  costs  imposed  by  statute  on  every  individual 
convicted  of  a  felony  in  a  case  where  Crime  Laboratory  provided  forensic  science  or 
laboratory  services  in  connection  with  the  case,  see  §  45-1-29. 

Suspension  of  driving  privileges  of  person  convicted  of  violations  of  Uniform  Con- 
trolled Substance  Law,  see  §  63-1-71. 

Imposition  of  standard  state  assessment  in  addition  to  all  court  imposed  fines  or 
other  penalties  for  any  felony  violation,  see  §  99-19-73. 

Imposition  of  state  assessment  in  addition  to  all  other  state  assessments  due  under 
§  99-19-73  and  all  court  imposed  fines  or  other  penalties  for  any  violation  of  §  41-29- 
139,  see  §  99-19-73. 

RESEARCH  REFERENCES 


ALR.  Offense  of  aiding  and  abetting 
illegal  possession  of  drugs  or  narcotics.  47 
A.L.R.3d  1239. 

Proper  venue  in  prosecution  under  21 
uses  §  846  for  attempt  or  conspiracy  to 
violate  Comprehensive  Drug  Abuse  Pre- 
vention and  Control  Act  of  1970.  74  A.L.R. 
Fed.  669. 


Am  Jur.  25  Am.  Jur.  2d,  Drugs  and 
Controlled  Substances  §§  141  et  seq. 

CJS.  28  C.J.S.,  Drugs  and  Narcotics 
§§  263  et  seq. 

Practice  References.  Defense  of  Nar- 
cotics Cases  (Matthew  Bender). 

Smith,  Prosecution  and  Defense  of  For- 
feiture Cases  (Matthew  Bender). 


§  41-29-141.    Prohibited  acts  B;  penalties. 

It  is  unlawful  for  any  person: 

(1)  Who  is  subject  to  Section  41-29-125  to  distribute  or  dispense  a 
controlled  substance  in  violation  of  Section  41-29-137; 

(2)  Who  is  a  registrant  under  Section  41-29-125  to  manufacture  a 
controlled  substance  not  authorized  by  his  registration,  or  to  distribute  or 
dispense  a  controlled  substance  not  authorized  by  his  registration  to  another 
registrant  or  other  authorized  person; 

(3)  To  refuse  or  fail  to  make,  keep  or  furnish  any  record,  notification, 
order  form,  statement,  invoice  or  information  required  under  this  article; 

(4)  To  refuse  a  lawful  entry  into  any  premises  for  any  inspection 
authorized  by  this  article;  or 

(5)  Knowingly  to  keep  or  maintain  any  store,  shop,  warehouse,  dwell- 
ing, building,  vehicle,  boat,  aircraft,  or  other  structure  or  place,  which  is 
resorted  to  by  persons  using  controlled  substances  in  violation  of  this  article 
for  the  purpose  of  using  these  substances,  or  which  is  used  for  keeping  or 
selling  them  in  violation  of  this  article. 

Any  person  who  violates  this  section  shall,  with  respect  to  such 
violation,  be  subject  to  a  civil  penalty  payable  to  the  State  of  Mississippi  of 
not  more  than  Twenty-five  Thousand  Dollars  ($25,000.00). 

In  addition  to  the  civil  penalty  provided  in  the  preceding  paragraph,  any 
person  who  knowingly  or  intentionally  violates  this  section  shall  be  guilty  of 
a  crime  and  upon  conviction  thereof  may  be  confined  for  a  period  of  not  more 
than  one  (1)  year  or  fined  not  more  than  One  Thousand  Dollars  ($1,000.00), 
or  both. 
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SOURCES:  Codes,  1942,  §  6831-71;  Laws,  1971,  ch.  521,  §  21;  Laws,  1972,  ch.  520, 
§  8,  eff  from  and  after  passage  (approved  May  19,  1972). 


Cross  References  —  Suspension  of  driving  privileges  of  person  convicted  of 
violations  of  Uniform  Controlled  Substance  Law,  see  §  63-1-71. 


JUDICLU.  DECISIONS 


1.  In  general. 

Where  in  a  single  count  indictment, 
possession  and  production  of  a  controlled 
substance  is  charged  conjunctively,  such 
possession  and  production  constitute  as- 
pects of  a  single  transaction  and  the  pos- 
session, having  been  merely  incidental  to 


the  production  of  the  substance,  does  not 
constitute  a  charge  of  a  separate  or  dis- 
tinct offense,  and  consequently  indict- 
ment charging  defendant  did  possess  and 
produce  marijuana  was  not  fatally  defec- 
tive. Wolf  V.  State,  281  So.  2d  445  (Miss. 
1973). 


RESEARCH  REFERENCES 


ALR.  Marijuana,  psilocybin,  peyote  or 
similar  drugs  of  vegetable  origin  as  nar- 
cotics for  purposes  of  drug  prosecution.  50 
A.L.R.3d  1164. 

LSD,  STP,  MDA,  or  other  chemically 
synthesized  hallucinogenic  or  psychedelic 
substances  as  narcotics  for  purposes  of 
drug  prosecution.  50  A.L.R.3d  1284. 

Permitting  unlawful  use  of  narcotics  in 
private  home  as  criminal  offense.  54 
A.L.R.3d  1297. 

Validity  of  state  statute  imposing  man- 
datory sentence  or  prohibiting  granting  of 
probation  or  suspension  of  sentence  for 
narcotics  offenses.  81  A.L.R.3d  1192. 

Validity,  construction,  and  effect  of  state 
statute  regulating  sale  of  counterfeit  or 
imitation  controlled  substances.  84 
A.L.R.4th  936. 

State  law  criminal  liability  of  licensed 
physician  for  prescribing  or  dispensing 
drug  or  similar  controlled  substance.  13 
A.L.R.5th  1. 


Proper  venue  in  prosecution  under  21 
uses  §  846  for  attempt  or  conspiracy  to 
violate  Comprehensive  Drug  Abuse  Pre- 
vention and  Control  Act  of  1970.  74  A.L.R. 
Fed.  669. 

Am  Jur.  25  Am.  Jur.  2d,  Drugs  and 
Controlled  Substances  §§  141  et  seq. 

13  Am.  Jur.  Proof  of  Facts  391,  Criminal 
Drug  Addiction  and  Possession,  Proof  No. 

1  (illegal  possession  or  use  of  drug). 

13  Am.  Jur.  Proof  of  Facts  391,  Criminal 
Drug  Addiction  and  Possession,  Proof  No. 

2  (identification  of  a  substance  as  a  drug- 
testimony  of  expert). 

1  Am.  Jur.  Trials  555,  Locating  and 
Preserving  Evidence  in  Criminal  Cases, 
§§  30-50. 

2  Am.  Jur.  Trials  171,  Investigating 
Particular  Crimes,  §§  60-63. 

8  Am.  Jur.  Trials  573,  Defense  of  Nar- 
cotics Cases,  §§  1  et  seq. 

CJS.  72  C.J.S.,  Poisons  §§  7  et  seq. 


§  41-29-142.  Enhanced  penalties  for  sale,  etc.  of  controlled 
substances  in,  on  or  within  specified  distances  of  schools, 
churches  and  certain  other  buildings. 

(1)  Except  as  provided  in  subsection  (f)  of  Section  41-29-139  or  in 
subsection  (2)  of  this  section,  any  person  who  violates  or  conspires  to  violate 
Section  41-29-139(a)(l),  Mississippi  Code  of  1972,  by  selling,  bartering,  trans- 
ferring, manufacturing,  distributing,  dispensing  or  possessing  with  intent  to 
sell,  barter,  transfer,  manufacture,  distribute  or  dispense,  a  controlled  sub- 
stance, in  or  on,  or  within  one  thousand  five  hundred  (1,500)  feet  of,  a  building 
or  outbuilding  which  is  all  or  part  of  a  public  or  private  elementary,  vocational 
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or  secondary  school,  or  any  church,  pubhc  park,  ballpark,  public  gymnasium, 
youth  center  or  movie  theater  or  within  one  thousand  (1,000)  feet  of,  the  real 
property  comprising  such  public  or  private  elementary,  vocational  or  secondary 
school,  or  any  church,  public  park,  ballpark,  public  gymnasium,  youth  center 
or  movie  theater  shall,  upon  conviction  thereof,  be  punished  by  the  term  of 
imprisonment  or  a  fine,  or  both,  of  that  authorized  by  Section  41-29-139(b)  and, 
in  the  discretion  of  the  court,  may  be  punished  by  a  term  of  imprisonment  or 
a  fine,  or  both,  of  up  to  twice  that  authorized  by  Section  41-29-139(b). 

(2)  Except  as  otherwise  provided  in  subsection  (f)  of  Section  41-29-139, 
any  person  who  violates  or  conspires  to  violate  Section  41-29-139(a)(l), 
Mississippi  Code  of  1972,  by  selling,  bartering,  transferring,  manufacturing, 
distributing,  dispensing  or  possessing  with  intent  to  sell,  barter,  transfer, 
manufacture,  distribute  or  dispense,  a  controlled  substance,  in  or  on,  or  within 
one  thousand  five  hundred  (1,500)  feet  of,  a  building  or  outbuilding  which  is  all 
or  part  of  a  public  or  private  elementary,  vocational  or  secondary  school,  or  any 
church,  public  park,  ballpark,  public  gymnasium,  youth  center  or  movie 
theater  or  within  one  thousand  (1,000)  feet  of,  the  real  property  comprising 
such  public  or  private  elementary,  vocational  or  secondary  school,  or  any 
church,  public  park,  ballpark,  public  gymnasium,  youth  center  or  movie 
theater  after  a  prior  conviction  under  subsection  (1)  of  this  section  has  become 
final,  shall,  upon  conviction  thereof,  be  punished  by  a  term  of  imprisonment  of 
not  less  than  three  (3)  years  and  not  more  than  life,  and  in  the  discretion  of  the 
court,  may  be  punished  by  a  term  of  imprisonment  of  up  to  three  (3)  times  that 
authorized  by  Section  41-29- 139(b),  for  a  first  offense,  or  a  fine  of  up  to  three  (3) 
times  that  authorized  by  Section  4 1-29- 139(b),  for  a  first  offense,  or  both. 

SOURCES:  Laws,  1989,  ch.  569,  §  1;  Laws,  1992,  ch.  405,  §  1;  Laws,  1993,  ch.  405, 
§  1,  eff  from  and  after  passage  (approved  March  12,  1993). 

Cross  References  —  Penalties  for  distribution  to  persons  under  twenty-one  years  of 
age,  see  §  41-29-145. 

Penalties  for  second  and  subsequent  offenses,  see  §  41-29-147. 

JUDICLVL  DECISIONS 


1.  In  general. 

2.  Indictment. 

3.  Findings  by  court. 

4.  Sufficient  evidence. 

5.  Sentence. 

1.  In  general. 

Based  upon  defendant's  plea,  the  trial 
court  had  the  authority  to  sentence  defen- 
dant up  to  sixty  years  in  the  custody  of  the 
Mississippi  Department  of  Corrections 
(MDOC);  the  trial  court  sentenced  defen- 
dant to  fifteen  years  in  the  custody  of  the 
MDOC,  with  six  years  to  serve,  and  the 
remaining  nine  years  suspended,  and  as 


such,  defendant's  sentence  was  within  the 
minimum  and  maximum  sentences  set 
forth  by  statute.  Sanchez  v.  State,  2  So.  3d 
780  (Miss.  Ct.  App.  2009). 

Court  rejected  defendant's  claim  that 
the  enhanced  10-year  sentence  imposed 
pursuant  to  Miss.  Code  Ann.  §  41-29-142 
upon  his  conviction  for  selling  cocaine 
within  1,500  feet  of  a  church  in  violation 
of  Miss.  Code  Ann.  §  41-29-139  was  exces- 
sive. A  pre-sentencing  report  was  included 
in  the  record  and  the  10-year  sentence 
was  considerably  less  than  the  30-year 
maximum  provided  in  §  41-29-139,  and 
defendant's  sentence  was  well  within  the 
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enhancement  guidehnes  provided  in  Miss. 
Code  Ann.  §  41-29-142,  which  allowed  a 
sentence  of  up  to  three  times  the  sentence 
imposed  under  Miss.  Code  Ann.  §  41-29- 
139.  Moore  v.  State,  909  So.  2d  77  (Miss. 
Ct.  App.  2005). 

Defendant's  sentence  was  not  excessive, 
nor  did  it  exceed  the  bounds  of  the  penalty 
allowed  under  Miss.  Code  Ann.  §  41-29- 
142;  because  the  sentence  was  within  the 
guidelines  of  the  statute,  it  was  not  dis- 
proportionate to  the  crime  charged,  such 
that  the  appellate  court  would  not  disturb 
the  sentence.  Hodges  v.  State,  906  So.  2d 
23  (Miss.  Ct.  App.  2004),  cert,  dismissed, 
904  So.  2d  184  (Miss.  2005). 

Where  defendant  gave  cocaine  to  an- 
other, who  sold  the  cocaine  to  a  buyer, 
defendant  was  properly  convicted  of  sell- 
ing cocaine,  a  Schedule  II  controlled  sub- 
stance, in  violation  of  Miss.  Code  Ann. 
§§  41-29-139(a)(l)  and  41-29-142(1)  be- 
cause defendant's  act  was  a  constructive 
transfer.  Pratt  v.  State,  870  So.  2d  1241 
(Miss.  Ct.  App.  2004). 

Evidence  was  sufficient  to  convict  defen- 
dant for  sale  of  cocaine  within  fifteen 
hundred  feet  of  a  church;  defendant  was 
identified  by  the  undercover  officer  as  one 
of  the  persons  who  sold  the  cocaine,  and 
two  law  enforcement  officers  testified  that 
the  drug  transaction  had  occurred  within 
fifteen  hundred  feet  of  a  church.  Cham- 
bers V.  State,  878  So.  2d  153  (Miss.  Ct. 
App.  2004),  cert,  denied,  878  So.  2d  67 
(Miss.  2004). 

This  section  requires  proof  of  the  pres- 
ence of  a  building  or  an  outbuilding.  Cole- 
man V.  State,  —  So.  2d  — ,  1999  Miss.  App. 
LEXIS  488  (Miss.  Ct.  App.  July  27,  1999), 
affirmed  by  786  So.  2d  397,  2001  Miss. 
LEXIS  149  (Miss.  2001). 

2.  Indictment. 

Although  appellant  alleged  that  his 
original  indictment  contained  a  defect  be- 
cause it  only  referenced  the  enhancement 
statute.  Miss.  Code  Ann.  §  41-29-142,  not 
Miss.  Code  Ann.  §  41-29-139,  under 
which  he  ultimately  pleaded  guilty,  it  was 
apparent  that  the  reason  for  the  different 
statute  was  a  result  of  appellant's  plea 
agreement  with  the  State  in  order  to  re- 
ceive the  more  lenient  sentence  available 
under  §  41-29-139;  consequently,  there 
was  no  error  in  the  disparity  between  the 


indictment  and  sentencing  order.  Regard- 
less, appellant  waived  any  claim  of  defect 
with  his  entry  of  a  guilty  plea.  Graham  v. 
State,  85  So.  3d  860  (Miss.  Ct.  App.  2010), 
opinion  withdrawn  by,  substituted  opinion 
at  85  So.  3d  860,  2011  Miss.  App.  LEXIS 
33  (Miss.  Ct.  App.  2011). 

Where  defedant  was  charged  with  pos- 
session of  a  controlled  substance  with  the 
intent  to  sell  or  distribute  under  Miss. 
Code  Ann.  §  41-29-139(a)(l),  no  prejudi- 
cial error  occurred  when  the  State  was 
permitted  to  amend  the  indictment  to 
allege  that  the  crime  was  committed 
within  1,500  feet  of  a  day  care  center 
instead  of  a  park  because  the  amendment 
did  not  change  the  crime  for  which  defen- 
dant was  charged  but  merely  amended 
the  allegations  related  to  the  enhance- 
ment provisions  of  Miss.  Code  Ann.  §  41- 
29-142  to  comport  with  the  evidence  that 
would  be  presented  at  trial.  Further,  be- 
cause the  indictment  was  amended  six 
months  before  trial  commenced,  the  de- 
fense was  given  sufficient  notice  to  pre- 
pare and  adjust  their  defense  accordingly. 
Tarver  v.  State,  15  So.  3d  446  (Miss.  Ct. 
App.  2009),  writ  of  certiorari  denied  by  15 
So.  3d  426,  2009  Miss.  LEXIS  398  (Miss. 
2009). 

The  fact  that  the  indictment  charged 
the  defendant  with  the  sale  of  marijuana 
within  1,500,  rather  than  1,000,  feet  of  a 
public  park  caused  no  prejudice  to  the 
defendant  and,  therefore,  did  not  require 
the  reversal  of  his  conviction  where  the 
sale  actually  occurred  inside  a  public 
park.  Coleman  v.  State,  786  So.  2d  397 
(Miss.  2001). 

An  indictment  gave  the  defendant  suf- 
ficient notice  that  he  was  being  charged 
under  this  section  for  the  sale  of  drugs  in 
or  on  or  within  a  public  park  and  that  if 
found  guilty  he  could  be  subjected  to  an 
enhanced  sentence,  notwithstanding  the 
contention  that  the  indictment  did  not 
mention  a  building  or  outbuilding,  but 
only  charged  the  defendant  with  the  sale 
of  marijuana  within  1500  feet  of  a  named 
park.  Coleman  v.  State,  —  So.  2d  —  1999 
Miss.  App.  LEXIS  488  (Miss.  Ct.  App.  July 
27,  1999),  affirmed  by  786  So.  2d  397,  2001 
Miss.  LEXIS  149  (Miss.  2001). 

3.  Findings  by  court. 

Although  a  conviction  for  the  sale  of  a 
controlled  substance,  under  Miss.  Code 
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Ann.  §  41-29-139,  was  affirmed,  defen- 
dant's rights  under  the  Sixth  Amendment 
were  violated  because  he  did  not  receive  a 
jury  hearing  on  the  issue  of  a  thirty-year 
sentence  enhancement,  pursuant  to  Miss. 
Code  Ann.  §  41-29-142,  for  selhng  a  con- 
trolled substance  within  1,500  feet  of  a 
church.  Brown  v.  State,  995  So.  2d  698 
(Miss.  2008). 

Where  the  record  revealed  no  attempt 
by  the  trial  judge  to  explain  his  reasons 
for  imposing  a  60  year  sentence  under  the 
statute,  and  the  judge  denied  the  defen- 
dant's attempts  to  submit  a  presentencing 
report,  the  case  was  remanded  for  consid- 
eration of  sentence.  Green  v.  State,  762  So. 
2d  810  (Miss.  Ct.  App.  2000). 

The  defendant's  sentence  would  be  re- 
versed and  remanded  to  allow  for  further 
explanation  by  the  trial  court  where  the 
defendant  was  sentenced  to  the  60  year 
maximum  sentence  and  the  trial  judge's 
reasons  were  unclear  concerning  whether 
egregious  circumstances  existed  to  justify 
such  a  sentence.  White  v.  State,  1999 
Miss.  App.  LEXIS  535  (Miss.  Ct.  App.  Aug. 
17,  1999),  subst.  op.,  761  So.  2d  221  (Miss. 
Ct.  App.  2000). 

4.  Sufficient  evidence. 

Evidence  was  sufficient  to  support  de- 
fendant's conviction  of  selling,  transfer- 
ring, or  delivering  cocaine  within  1,500 
feet  of  a  church  in  violation  of  Miss.  Code 
Ann.  §  41-29-142(1)  (Rev.  2005);  where  a 
police  officer  testified  the  sale  was  147  feet 
from  church  property,  but  the  defendant 
testified  the  sale  took  place  on  a  different 
street  outside  the  1,500-foot  radius,  it  was 
the  role  of  the  jury  to  judge  the  credibility 
of  conflicting  witnesses  .  Perkins  v.  State, 
37  So.  3d  656  (Miss.  Ct.  App.  2009),  writ  of 
certiorari  denied  by  36  So.  3d  455,  2010 
Miss.  LEXIS  321  (Miss.  2010). 

Defendant's  sentence  after  being  con- 
victed for  possession  of  73.7  grams  of 
marijuana  with  intent  to  distribute  as  a 
habitual  offender  was  proper  pursuant  to 
Miss.  Code  Ann.  §§  41-29-142(1)  and  99- 
19-81  where  the  circuit  court  was  required 
by  statute  to  sentence  him  to  40  years 
imprisonment  without  the  possibility  of 
parole  and/or  a  $60,000  fine,  which  is 
exactly  what  the  circuit  court  did.  Foster 
V.  State,  928  So.  2d  873  (Miss.  Ct.  App. 
2005),  writ  of  certiorari  denied  by  929  So. 


2d  923,  2006  Miss.  LEXIS  309  (Miss. 
2006). 

Defendant's  conviction  for  the  sale  of 
cocaine  within  1,500  feet  of  a  church  in 
violation  of  Miss.  Code  Ann.  §§  41-29-139 
and  41-29-142  was  proper  where  the  State 
offered  sufficient  testimony  from  two  offi- 
cers and  an  employee  of  the  Mississippi 
Crime  Lab  to  satisfy  the  requirement  of 
Miss.  R.  Evid.  901(a)  for  estabhshing  a 
proper  chain  of  custody  for  admission  of 
the  cocaine  at  trial.  Johnson  v.  State,  904 
So.  2d  162  (Miss.  2005). 

5.  Sentence. 

State  failed  to  prove  defendant's  sale  of 
cocaine  to  a  confidential  informant  oc- 
curred within  1,500  feet  of  a  public  park 
because  the  record  contained  no  evidence 
establishing  that  the  real  property  where 
the  sale  occurred  was  in  fact  a  public  park; 
however,  the  State's  failure  had  no  effect 
on  defendant's  sentence  because  the  trial 
judge  did  not  use  park  proximity  to  in- 
crease defendant's  penalty  beyond  the 
statutory  maximum,  but  rather,  the  deter- 
mining sentencing  factor  was  defendant's 
forty- two  prior  misdemeanor  convictions, 
and  defendant's  sentence  was  well  below 
the  general  statutory  maximum  of  thirty 
years  listed  in  Miss.  Code  Ann.  §  41-29- 
139(b)(1).  Pearson  v.  State,  64  So.  3d  569 
(Miss.  Ct.  App.  2011). 

Although  appellant's  sentence  was  a 
violation  of  Miss.  Code  Ann.  §  47-5- 
1003(1),  this  did  not  constitute  reversible 
error;  appellant  did  not  suffer  any  preju- 
dice by  the  imposition  of  house  arrest  and 
where  a  defendant  is  given  an  illegal  sen- 
tence that  is  more  favorable  than  what  the 
legal  sentence  would  have  been  then  he/ 
she  is  not  later  entitled  to  relief  through  a 
post-conviction  action.  Graham  v.  State, 
85  So.  3d  860  (Miss.  Ct.  App.  2010),  opin- 
ion withdrawn  by,  substituted  opinion  at 
85  So.  3d  860,  2011  Miss.  App.  LEXIS  33 
(Miss.  Ct.  App.  2011). 

After  conviction  on  a  charge  of  posses- 
sion of  cocaine  in  an  amount  greater  than 
thirty  grams,  within  1,500  feet  of  a 
church,  with  intent  to  distribute,  defen- 
dant's postconviction  review  motion  was 
correctly  denied  because  no  conflict  ex- 
isted between  the  circuit  court's  oral  pro- 
nouncement of  the  sentence  and  its  writ- 
ten order.  Both  clearly  reflected  that 
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defendant  was  sentenced  to  a  term  of  30  Ann.  §§  41-29-139  and  41-29-142.  Chan- 
years,  followed  by  five  years  of  post-re-  dler  v.  State,  27  So.  3d  1199  (Miss.  Ct. 
lease  supervision,  for  violating  Miss.  Code    App.  2010). 


RESEARCH  REFERENCES 


ALR.  Construction  and  Application  of 
State  Drug  Paraphernalia  Acts.  23  A.L.R. 
6th  679. 


§  41-29-143.    Prohibited  acts  C;  penalties. 

It  is  unlawful  for  any  person  knowingly  or  intentionally: 

(1)  To  distribute  as  a  registrant  a  controlled  substance  classified  in 
Schedule  I  or  II,  as  set  out  in  Sections  41-29-113  and  41-29-115,  except 
pursuant  to  an  order  form  as  required  by  Section  41-29-135; 

(2)  To  use  in  the  course  of  the  manufacture  or  distribution  of  a 
controlled  substance  a  registration  number  which  is  fictitious,  revoked, 
suspended,  or  issued  to  another  person. 

(3)  To  furnish  false  or  fraudulent  material  information  in,  or  omit  any 
material  information  from,  any  application,  report,  or  other  document 
required  to  be  kept  or  filed  under  this  article,  or  any  record  required  to  be 
kept  by  this  article;  or 

(4)  To  make,  distribute,  or  possess  any  punch,  die,  plate,  stone,  or  other 
thing  designed  to  print,  imprint,  or  reproduce  the  trademark,  trade  name,  or 
other  identifying  mark,  imprint  or  device  of  another  or  any  likeness  of  any  of 
the  foregoing  upon  any  drug  or  container  or  labeling  thereof  so  as  to  render 
the  drug  a  counterfeit  substance. 

Any  person  who  violates  this  section  is  guilty  of  a  crime  and  upon 
conviction  may  be  confined  for  not  more  than  one  (1)  year  or  fined  not  more 
than  One  Thousand  Dollars  ($1,000.00)  or  both. 

SOURCES:  Codes,  1942,  §  6831-72;  Laws,  1971,  ch.  521,  §  22;  Laws,  1977,  ch.  375. 
§  1,  eff  from  and  after  July  1,  1977. 

Cross  References  —  Suspension  of  driving  privileges  of  person  convicted  of 
violations  of  Uniform  Controlled  Substance  Law,  see  §  63-1-71. 


JUDICIAL  DECISIONS 


1.  In  general. 

Where  in  a  single  count  indictment, 
possession  and  production  of  a  controlled 
substance  is  charged  conjunctively,  such 
possession  and  production  constitute  as- 
pects of  a  single  transaction  and  the  pos- 
session, having  been  merely  incidental  to 


the  production  of  the  substance,  does  not 
constitute  a  charge  of  a  separate  or  dis- 
tinct offense,  and  consequently  indict- 
ment charging  defendant  did  possess  and 
produce  marijuana  was  not  fatally  defec- 
tive. Wolf  V.  State,  281  So.  2d  445  (Miss. 
1973). 
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RESEARCH  REFERENCES 


ALR.  Marijuana,  psilocybin,  peyote  or 
similar  drugs  of  vegetable  origin  as  nar- 
cotics for  purposes  of  drug  prosecution.  50 
A.L.R.Sd  1164. 

LSD,  STP,  MDA,  or  other  chemically 
synthesized  hallucinogenic  or  psychedelic 
substances  as  narcotics  for  purposes  of 
drug  prosecution.  50  A.L.R.Sd  1284. 

Permitting  unlawful  use  of  narcotics  in 
private  home  as  criminal  offense.  54 
A.L.R.Sd  1297. 

Validity  of  state  statute  imposing  man- 
datory sentence  or  prohibiting  granting  of 
probation  or  suspension  of  sentence  for 
narcotics  offenses.  81  A.L.R.Sd  1192. 

Admissibility,  in  criminal  prosecution, 
of  expert  opinion  allegedly  stating 
whether  drugs  were  possessed  with  intent 
to  distribute  —  state  cases.  83  A.L.R.4th 
629. 

Proper  venue  in  prosecution  under  21 
uses  §  846  for  attempt  or  conspiracy  to 
violate  Comprehensive  Drug  Abuse  Pre- 


vention and  Control  Act  of  1970.  74  A.L.R. 
Fed.  669. 

Am  Jur.  25  Am.  Jur.  2d,  Drugs  and 
Controlled  Substances  §§  141  et  seq. 

IS  Am.  Jur.  Proof  of  Facts  S91,  Criminal 
Drug  Addiction  and  Possession,  Proof  No. 

1  (illegal  possession  or  use  of  drug). 

IS  Am.  Jur.  Proof  of  Facts  S91,  Criminal 
Drug  Addiction  and  Possession,  Proof  No. 

2  (identification  of  a  substance  as  a  drug- 
testimony  of  expert). 

1  Am.  Jur.  Trials  555,  Locating  and 
Preserving  Evidence  in  Criminal  Cases, 
§§  SO-50. 

2  Am.  Jur.  Trials  171,  Investigating 
Particular  Crimes,  §§  60-6S. 

8  Am.  Jur.  Trials  57S,  Defense  of  Nar- 
cotics Cases,  §§  1  et  seq. 

CJS.  72  C.J.S.,  Poisons  §§  7  et  seq. 

Practice  References.  Defense  of  Nar- 
cotics Cases  (Matthew  Bender). 

Smith,  Prosecution  and  Defense  of  For- 
feiture Cases. 


§  41-29-144.  Acquiring  or  obtaining  possession  of  controlled 
substance,  legend  drug  or  prescription  by  misrepresenta- 
tion, fraud  and  the  like;  penalty. 

(1)  It  is  unlawful  for  any  person  knowingly  or  intentionally  to  acquire  or 
obtain  possession  or  attempt  to  acquire  or  obtain  possession  of  a  controlled 
substance  or  a  legend  drug  by  larceny,  embezzlement,  misrepresentation, 
fraud,  forgery,  deception  or  subterfuge. 

(2)  It  is  unlawful  for  any  person  knowingly  or  intentionally  to  possess, 
sell,  deliver,  transfer  or  attempt  to  possess,  sell,  deliver  or  transfer  a  false, 
fraudulent  or  forged  prescription  of  a  practitioner. 

(3)  Any  person  who  violates  this  section  is  guilty  of  a  crime  and  upon 
conviction  shall  be  confined  for  not  less  than  one  (1)  year  nor  more  than  five  (5) 
years  and  fined  not  more  than  One  Thousand  Dollars  ($1,000.00),  or  both. 

SOURCES:  Laws,  1977,  ch.  375,  §  2;  Laws,  1980,  ch.  336;  Laws,  2012,  ch.  430,  §  1, 
eff  from  and  after  July  1,  2012. 

Amendment  Notes  —  The  2012  amendment  inserted  "or  a  legend  drug"  and 
"larceny,  embezzlement"  preceding  "misrepresentation,  fraud"  in  (1). 
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JUDICIAL  DECISIONS 


1.  In  general. 

2.  Evidence  held  sufficient. 

3.  Jury  instructions. 

1.  In  general. 

In  defendant's  trial  for  selling  crack 
cocaine,  the  trial  judge  did  not  err  in 
allowing  the  clearly  spontaneous,  unpro- 
voked, and  unsolicited  comment  of  defen- 
dant while  watching  a  videotape  of  the 
transaction  at  the  police  station,  the  un- 
dercover officer's  testimony,  that  of  the 
monitoring  officer,  and  the  physical  evi- 
dence in  conjunction  with  the  videotape 
all  of  which  showed  that  defendant's  con- 
viction was  not  against  the  overwhelming 
weight  of  the  evidence.  Boose  v.  State,  851 
So.  2d  391  (Miss.  Ct.  App.  2003). 

Trial  judge's  questioning  of  circuit  clerk 
established  that  clerk  had  complied,  or 
substantially  complied,  with  statute  with 
respect  to  random  selection  of  jurors  to  try 
defendant  charged  with  attempting  to  ob- 
tain controlled  substance  by  misrepresen- 
tation or  fraud.  Griffin  v.  State,  494  So.  2d 
376  (Miss.  1986). 

At  trial  of  one  charged  with  attempting 
to  obtain  a  controlled  substance  by  mis- 
representation or  fraud,  the  lower  court 
did  not  abuse  its  discretion  in  denying 
defendant's  motion  for  a  subpoena  duces 
tecum,  returnable  instanter,  directed  to  a 
doctor  who  admitted,  on  cross-examina- 
tion, that  he  kept  an  informal  record  of 
medication  prescribed  to  persons  not  ad- 
mitted to  hospital.  Griffin  v.  State,  494  So. 
2d  376  (Miss.  1986). 

At  defendant's  trial  on  charge  of  at- 
tempting to  obtain  controlled  substance 
by  misrepresentation  or  fraud,  remark  of 
prosecutor,  made  during  closing  agree- 
ment, that  defendant  could  have  called 


handwriting  experts  as  witnesses  did  not 
require  a  mistrial.  Griffin  v.  State,  494  So. 
2d  376  (Miss.  1986). 

At  defendant's  trial  on  charge  of  at- 
tempting to  obtain  controlled  substance 
by  misrepresentation  or  fraud,  lower  court 
did  not  err  in  failing  to  give  defendant's 
instructions  on  testimony  by  witness,  who 
testifies  under  plea  bargain  agreement, 
and  accomplice  testimony,  where  the  re- 
cord failed  to  show  any  plea  bargain,  and 
accomplice  testimony  was  covered  in  an 
instruction  given  by  the  court.  Griffin  v. 
State,  494  So.  2d  376  (Miss.  1986). 

2.  Evidence  held  sufficient. 

Weight  and  sufficiency  of  the  evidence 
supported  defendant's  conviction  for  ob- 
taining a  controlled  substance  by  fraud; 
the  evidence  presented  at  trial  revealed 
that  defendant  had  made  a  call  to  a  phar- 
macist pretending  to  be  from  a  doctor's 
office,  ordered  a  controlled  substance,  and 
later  picked  up  the  prescription,  and  the 
doctor  testified  that  defendant  had  con- 
tacted her  office  requesting  a  refill  of 
Lorcet  and  that  her  office  had  denied 
defendant's  request.  Irons  v.  State,  886  So. 
2d  726  (Miss.  Ct.  App.  2004),  cert,  denied, 
887  So.  2d  183  (Miss.  2004). 

3.  Jury  instructions. 

Instruction  regarding  defendant  aiding 
or  assisting  another  in  the  offense  was 
proper  because  it  explained  that  an  aider 
and  abetter  was  deemed  under  Missis- 
sippi law  to  be  a  principal  to  the  offense  of 
prescription  forgery  under  Miss.  Code 
Ann.  §  41-29-144(2),  and  the  jury  instruc- 
tions, when  read  together,  appropriately 
informed  the  jury  of  the  applicable  law. 
Rushing  v.  State,  911  So.  2d  526  (Miss. 
2005). 


ATTORNEY  GENERAL  OPINIONS 

A  conviction  of  prescription  forgery  does  Salazar,  April  7,  2000,  A.G.  Op.  #2000- 
not  disqualify  one  as  a  registered  voter.  0169. 

RESEARCH  REFERENCES 

ALR.  Burden  of  proof  as  to  entrapment  Admissibility,  in  criminal  prosecution, 
defense  —  state  cases,  52  A.L.R.4th  775.      of    expert    opinion    allegedly  stating 
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whether  drugs  were  possessed  with  intent 
to  distribute  —  state  cases.  83  A.L.R.4th 
629. 

Minimum  quantity  of  drug  required  to 
support  claim  that  defendant  is  guilty  of 
criminal  "possession"  of  drug  under  state 
law.  4  A.L.R.Sth  1. 

Proper  venue  in  prosecution  under  21 
uses  §  846  for  attempt  or  conspiracy  to 
violate  Comprehensive  Drug  Abuse  Pre- 
vention and  Control  Act  of  1970.  74  A.L.R. 
Fed.  669. 

Am  Jur.  25  Am.  Jur.  2d,  Drugs  and 
Controlled  Substances  §§  141  et  seq. 

13  Am.  Jur.  Proof  of  Facts  391,  Criminal 
Drug  Addiction  and  Possession,  Proof  No. 
1  (illegal  possession  or  use  of  drug). 
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13  Am.  Jur.  Proof  of  Facts  391,  Criminal 
Drug  Addiction  and  Possession,  Proof  No. 
2  (identification  of  a  substance  as  a  drug- 
testimony  of  expert). 

1  Am.  Jur.  Trials 
Preserving  Evidence 
§§  30-50. 

2  Am.  Jur.  Trials  171,  Investigating 
Particular  Crimes,  §§  60-63. 

8  Am.  Jur.  Trials  573,  Defense  of  Nar- 
cotics Cases,  §§  1  et  seq. 

CJS.  28  C.J.S.,  Drugs  and  Narcotics 
§  269. 

72  C.J.S.,  Poisons  §§  7  et  seq. 


§  41-29-145.    Distribution  to  persons  under  age  twenty-one. 

Any  person  tv^enty-one  (21)  years  of  age  or  over  who  violates  subsections 
(a)  and  (b)  of  Section  41-29-139  with  reference  to  a  controlled  substance  listed 
in  Schedules  I,  II,  III,  IV  and  V  as  set  out  in  Sections  41-29-113  through 
41-29-121,  inclusive,  to  a  person  under  twenty-one  (21)  years  of  age  may  be 
punished  by  the  fine  authorized  by  Section  41-29-139,  or  by  a  term  of 
imprisonment  or  confinement  up  to  twice  that  authorized  by  said  Section 
41-29-139,  or  both,  or  he  may  be  punished  as  provided  in  Section  41-29-142. 

SOURCES:  Codes,  1942,  §  6831-74;  Laws,  1971,  ch.  521,  §  24;  Laws,  1972,  ch.  250, 
§  9;  Laws,  1981,  ch.  502,  §  6;  Laws,  1989,  ch.  569,  §  3,  eff  from  and  after  July 
1,  1989. 

Cross  References  —  Prohibition  of  person  convicted  of  crimes  affecting  children  or 
other  violent  crimes  from  being  licensed  as  foster  parent  or  a  foster  home,  see 
§  43-15-6. 

RESEARCH  REFERENCES 


ALR.  Marijuana,  psilocybin,  peyote  or 
similar  drugs  of  vegetable  origin  as  nar- 
cotics for  purposes  of  drug  prosecution.  50 
A.L.R.Sd  1164. 

LSD,  STP,  MDA,  or  other  chemically 
synthesized  hallucinogenic  or  psychedelic 
substances  as  narcotics  for  purposes  of 
drug  prosecution.  50  A.L.R.Sd  1284. 

Permitting  unlawful  use  of  narcotics  in 
private  home  as  criminal  offense.  54 
A.L.R.Sd  1297. 

Burden  of  proof  as  to  entrapment  de- 
fense-state cases.  52  A.L.R.4th  775. 

Admissibility,  in  criminal  prosecution, 
of  expert  opinion  allegedly  stating 
whether  drugs  were  possessed  with  intent 


to  distribute-state  cases.  8S  A.L.R.4th 
629. 

Am  Jur.  25  Am.  Jur.  2d,  Drugs  and 
Controlled  Substances  §§  172,  17S. 

4  Am.  Jur.  Proof  of  Facts  549,  Drugs, 
Proof  No.  1  (use  of  drug  other  than  that 
called  for  in  prescription). 

IS  Am.  Jur.  Proof  of  Facts  S91,  Criminal 
Drug  Addiction  and  Possession,  Proof  No. 

1  (illegal  possession  or  use  of  drug). 

IS  Am.  Jur.  Proof  of  Facts  391,  Criminal 
Drug  Addiction  and  Possession,  Proof  No. 

2  (identification  of  a  substance  as  a  drug- 
testimony  of  expert). 

CJS.  28  C.J.S.,  Drugs  and  Narcotics 
§  266. 
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§  41-29-146.    False  representation  of  prescription  or  legend 
drug;  penalty. 

(1)  It  shall  be  unlawful  for  any  person  to  sell,  produce,  manufacture  or 
possess  with  the  intent  to  sell,  produce,  manufacture,  distribute  or  dispense 
any  substance  which  is  falsely  represented  to  be  a  prescription  or  legend  drug 
or  a  controlled  substance. 

(2)  The  provisions  of  this  section  shall  not  apply  to  a  law  enforcement 
officer  acting  in  the  course  and  scope  of  his  employment  or  to  a  medical 
practitioner,  pharmacist  or  other  person  authorized  to  dispense  or  administer 
controlled  substances. 

(3)  Any  person  who  violates  this  section  shall,  upon  conviction,  be  guilty 
of  a  felony  and  may  be  punished  by  confinement  in  the  custody  of  the 
Department  of  Corrections  for  not  more  than  five  (5)  years  or  by  a  fine  of  not 
more  than  Five  Thousand  Dollars  ($5,000.00),  or  both. 

SOURCES:  Laws,  1982,  ch.  415;  Laws,  2009,  ch.  532,  §  1;  Laws,  2012,  ch.  424,  §  1, 
eff  from  and  after  July  1,  2012. 

Amendment  Notes  —  The  2012  amendment  added  "or  a  controlled  substance"  at 
the  end  of  (1). 

Cross  References  —  Imposition  and  collection  of  separate  laboratory  analysis  fee  in 
addition  to  any  other  assessments  and  costs  imposed  by  statute  on  every  individual 
convicted  of  a  felony  in  a  case  where  Crime  Laboratory  provided  forensic  science  or 
laboratory  services  in  connection  with  the  case,  see  §  45-1-29. 

Imposition  of  standard  state  assessment  in  addition  to  all  court  imposed  fines  or 
other  penalties  for  any  felony  violation,  see  §  99-19-73. 


JUDICLVL  DECISIONS 


1,  Jury  instructions. 

Only  evidence  defendant  offered  in  sup- 
port of  his  theory  of  defense  was  police 
officer's  testimony  that  he  thought  the 
substance  defendant  sold  him  was  a 
"dummy"  piece  of  cocaine  and  was  not 
sufficient  to  support  an  instruction  on  a 
lesser-included  charge  of  false  representa- 
tion of  a  controlled  substance  under  Miss. 
Code  Ann.  §  41-29-146.  Green  v  State, 
2002  Miss.  App.  LEXIS  497  (Miss.  Ct. 
App.  Sept.  10,  2002),  subst.  op.,  856  So.  2d 


396  (Miss.  Ct.  App.  2003),  rev'd  in  part 
and  remanded,  884  So.  2d  733  (Miss. 
2004). 

Because  proof  of  defendant's  guilt  of  the 
elements  for  sale  of  a  controlled  substance 
in  violation  of  Miss.  Code  Ann.  §  41-29- 
139  would  not  constitute  proof  of  the  ele- 
ments of  false  representation  in  violation 
of  Miss.  Code  Ann.  §  41-29-146,  a  lesser- 
included  offense  jury  instruction  was  not 
justified.  Green  v  State,  856  So.  2d  396 
(Miss.  Ct.  App.  2003). 


RESEARCH  REFERENCES 


ALR.  Validity,  construction,  and  effect  feit  or  imitation  controlled  substances.  84 
of  state  statute  regulating  sale  of  counter-     A.L.R.4th  936. 
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§  41-29-147.    Second  and  subsequent  offenses. 

Except  as  otherwise  provided  in  Section  41-29-142,  any  person  convicted  of 
a  second  or  subsequent  offense  under  this  article  may  be  imprisoned  for  a  term 
up  to  twice  the  term  otherwise  authorized,  fined  an  amount  up  to  twice  that 
otherwise  authorized,  or  both. 

For  purposes  of  this  section,  an  offense  is  considered  a  second  or  subse- 
quent offense,  if,  prior  to  his  conviction  of  the  offense,  the  offender  has  at  any 
time  been  convicted  under  this  article  or  under  any  statute  of  the  United 
States  or  of  any  state  relating  to  narcotic  drugs,  marihuana,  depressant, 
stimulant  or  hallucinogenic  drugs. 

SOURCES:  Codes,  1942,  §  6831-74;  Laws,  1971,  ch.  521,  §  24;  Laws,  1972,  ch.  520, 
§  9;  Laws,  1989,  ch.  569,  §  4,  eff  from  and  after  July  1,  1989. 

JUDICIAL  DECISIONS 


1.  In  general. 

2.  Sentence. 

1.  In  generaL 

Defendant,  who  was  convicted  as  a  sub- 
sequent drug  offender,  was  properly  de- 
nied jury  instructions  on  the  theory  of 
constructive  possession  because,  although 
the  instructions  were  an  accurate  expres- 
sion of  the  law,  the  record  revealed  that 
there  was  a  lack  of  evidence  supporting 
such  an  instruction.  Watts  v.  State,  974 
So.  2d  940  (Miss.  Ct.  App.  2008). 

Double  jeopardy  and  collateral  estoppel 
did  not  preclude  the  State  from  charging 
defendant  with  possession  of  cocaine,  en- 
hanced as  a  subsequent  drug  offender 
under  Miss.  Code  Ann.  §  41-29-147, 
which  was  the  offense  that  was  the  basis 
for  an  unsuccessful  petition  to  revoke  his 
probation,  because  there  are  different  is- 
sues and  burdens  of  proof  involved  in  a 
revocation  hearing  and  a  trial  on  the  in- 
dictment. A  revocation  hearing  is  con- 
ducted to  enforce  the  court's  order  impos- 
ing conditions  on  a  defendant  under  a 
suspended  sentence,  and  the  issue  to  be 
determined  at  trial  on  the  indictment  is 
whether  the  State  has  proven  beyond  a 
reasonable  doubt  the  elements  of  the 
charge;  therefore,  collateral  estoppel  does 
not  apply  Oliver  v  State,  922  So.  2d  36 
(Miss.  Ct.  App.  2006). 

Once  the  jury  had  resolved  any  differ- 
ences in  the  evidence,  the  trial  court  and 
appellate  court  were  obligated  to  give  sub- 


stantial deference  to  the  jury's  decision; 
the  jury  chose  to  believe  the  testimony  of 
the  witnesses  implicating  defendant  in 
the  crime,  their  credibility  was  not  im- 
peached such  that  no  rational  juror  could 
possibly  accept  their  statements  as  true. 
Forrest  v  State,  876  So.  2d  400  (Miss.  Ct. 
App.  2003). 

Appellate  court  found  that  Miss.  Code 
Ann.  §  41-29-147,  the  statute  under 
which  the  defendant  was  sentenced,  was 
constitutional.  Cotten  v.  State,  817  So.  2d 
639  (Miss.  Ct.  App.  2002). 

A  60-year  sentence  for  a  conviction  of 
sale  of  cocaine  did  not  violate  the  Eighth 
Amendment's  prohibition  against  cruel 
and  unusual  punishment,  even  though 
the  defendant  was  convicted  of  selling 
only  a  small  amount  of  cocaine,  where  the 
defendant  was  given  a  30-year  sentence 
pursuant  to  §  41-29-139(b)(l)  for  his  con- 
viction and  the  sentence  was  then  doubled 
pursuant  to  §  41-29-147  because  the  de- 
fendant had  previously  been  convicted  of 
possession  of  marijuana,  since  the  sen- 
tence was  within  the  statutory  guidelines 
and  the  legislature  has  called  for  stiff 
penalties  for  drug  offenders  as  a  matter  of 
public  policy.  Campbell  v.  Campbell,  618 
So.  2d  116  (Miss.  1993). 

In  order  for  the  sentence-doubling  pro- 
vision of  §  41-29-147  (which  authorizes 
doubling  of  a  sentence  for  a  second  or 
subsequent  offense  under  the  Uniform 
Controlled  Substance  Act)  to  be  appli- 
cable, the  indictment  need  not  recite  that 
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the  prior  convictions  were  had  pursuant  to 
the  act  since  that  statute  by  its  own  terms 
is  appHcable  "if,  prior  to  his  conviction  of 
the  offense,  the  offender  has  at  any  time 
been  convicted  under  this  article  or  under 
any  statute  of  the  United  States  or  of  any 
state  relating  to  narcotic  drugs."  Jones  v. 
State,  523  So.  2d  957  (Miss.  1988). 

For  purposes  of  §  41-29-147,  a  sentenc- 
ing judge  may  consider  prior  convictions 
even  though  the  indictment  does  not  state 
the  prior  convictions.  Burns  v.  State,  344 
So.  2d  1189  (Miss.  1977). 

Indictment  charging  sale  of  drugs  did 
not  violate  prohibition  against  double 
jeopardy  by  including  the  information 
that  the  defendant  had  been  previously 
convicted  on  a  separate  charge  since,  in 
order  for  punishment  to  be  enhanced  for  a 
second  conviction,  an  indictment  autho- 
rizing enhanced  punishment  must  include 
both  the  principal  charge  and  a  charge  of 
the  previous  convictions.  Ellis  v.  State, 
326  So.  2d  466  (Miss.  1976). 

Where  the  indictment  failed  to  set  forth 
the  jurisdiction  in  which  the  previous  con- 
victions were  obtained  and  the  nature  or 
description  of  the  offenses  constituting  the 
previous  convictions,  it  was  defective  in 
its  attempt  to  charge  the  defendant  with 
previous  convictions  and  the  trial  court 
erred  when  it  inflicted  enhanced  punish- 
ment under  this  section;  these  defects 
were  not  waived  even  though  the  defen- 
dant failed  to  demur  to  the  indictment 
before  trial.  Lay  v.  State,  310  So.  2d  908 
(Miss.  1975). 

In  view  of  the  fact  that  a  previous  con- 
viction of  possession  of  marijuana  was  not 
charged  in  an  indictment,  defendant  could 
not  be  sentenced  as  a  second  offender 
following  his  conviction  on  charges  of  the 
sale  of  marijuana.  Ladnier  v.  State,  273 
So.  2d  169  (Miss.  1973). 

2.  Sentence. 

Defendant's  126-year  sentence  for  sell- 
ing cocaine,  methamphetamine,  and  mari- 
juana was  not  disproportionate  to  the 
crimes  because  the  sentence  was  statuto- 
rily authorized,  as  (1)  Miss.  Code  Ann. 
§  41-29-139(b)(l)  and  (3)  permitted  maxi- 
mum sentences  of  30  years  and  3  years, 
(2)  Miss.  Code  Ann.  §  99-19-81  required  a 
maximum  sentence,  as  defendant  was 
convicted  of  a  third  felony,  (3)  the  doubling 


of  each  maximum  sentence  was  autho- 
rized by  Miss.  Code  Ann.  §  41-29-147, 
based  on  defendant's  prior  drug  convic- 
tion, and  (4)  Miss.  Code  Ann.  §  99-19-21 
authorized  the  court  to  order  that  the 
sentences  run  consecutively.  Mosley  v. 
State,  104  So.  3d  839  (Miss.  2012). 

After  pleading  guilty  to  two  counts  of 
selling  less  than  30  grams  of  marijuana, 
Miss.  Code  Ann.  §  41-29-139(b)(3),  and 
receiving  a  nine-year  sentence,  an  in- 
mate's post-conviction  relief  motion, 
claiming  the  sentence  constituted  cruel 
and  unusual  punishment,  was  properly 
dismissed  because  although  the  maxi- 
mum sentence  for  each  count  was  three 
years,  the  inmate  was  subject  to  enhanced 
punishment  as  a  subsequent  offender, 
pursuant  to  Miss.  Code  Ann.  §  41-29-147, 
and  as  a  habitual  offender,  pursuant  to 
Miss.  Code  Ann.  §  99-19-81;  the  sentence 
did  not  exceed  the  statutory  maximum. 
Wooten  V.  State,  73  So.  3d  547  (Miss.  Ct. 
App.  2011). 

Trial  court  did  not  err  in  denying  appel- 
lant's petition  for  post-conviction  relief 
because  appellant  sentence  and  fine  for 
the  sale  of  marijuana  under  Miss.  Code 
Ann.  §  41-29-139  did  not  violate  the 
statutory  maximum  and  was  not  illegal; 
the  trial  court  had  no  discretion  due  to  the 
effect  of  Miss.  Code  Ann.  §  99-19-81,  and 
accordingly,  appellant  received  the  maxi- 
mum sentence  and  fine  for  the  offense 
without  eligibility  for  parole  or  probation 
under  §  99-19-81,  and  the  sentence  was 
doubled  under  the  Uniform  Controlled 
Substances  Act,  Miss.  Code  Ann.  §  41-29- 
147.  Miller  v.  State,  61  So.  3d  944  (Miss. 
Ct.  App.  2011). 

In  a  case  in  which  defendant's  convic- 
tion for  possession  of  approximately  2.37 
grams  of  cocaine  was  his  second  drug 
offense,  pursuant  to  Miss.  Code  Ann. 
§  41-29-147,  he  was  subject  to  twice  the 
maximum  sentence  of  30  years  set  forth  in 
Miss.  Code  Ann.  §  41-29-139(b)(l),  and  as 
a  habitual  offender,  he  was  also  subject  to 
an  additional  enhanced  penalty  under 
Miss.  Code  Ann.  §  99-19-83,  which  called 
for  a  mandatory  life  sentence,  his  life 
sentence  was  not  disproportionate  to  the 
crime  and  did  not  constitute  cruel  and 
unusual  punishment.  Clay  v.  State,  20  So. 
3d  743  (Miss.  Ct.  App.  2009). 
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In  a  post-conviction  proceeding  in  which 
defendant's  habitual  offender  status  was 
changed  to  reflect  the  sentence  enhance- 
ment under  Miss.  Code  Ann.  §  41-29-147 
for  being  a  second  or  subsequent  offender, 
defendant  argued  unsuccessfully  that  his 
counsel  was  ineffective  for  advising  him  to 
plead  guilty  to  an  enhanced  sentence 
based  on  a  prior  misdemeanor  conviction, 
rather  than  a  felony  conviction.  Since 
§  41-29-147  permitted  the  doubling  of  his 
sentence  for  a  prior  misdemeanor  drug 
conviction,  his  counsel  was  not  ineffective 
for  failing  to  object  to  the  sentence  en- 
hancement. Burris  v.  State,  18  So.  3d  321 
(Miss.  Ct.  App.  2009). 

In  a  post-conviction  proceeding  in  which 
defendant's  habitual  offender  status  was 
changed  to  reflect  the  sentence  enhance- 
ment under  Miss.  Code  Ann.  §  41-29-147 
for  being  a  second  or  subsequent  offender, 
defendant  argued  unsuccessfully  that  his 
16-year  sentence  with  12  years  to  serve 
and  four  years  suspended  on  post-release 
supervision,  and  $3,000  in  fines  was  erro- 
neously enhanced  based  on  a  prior  misde- 
meanor offense.  The  State  showed  that  he 
had  a  prior  misdemeanor  drug  conviction, 
the  applicable  sentencing  range  for  defen- 
dant's second  offense  was  between  a  mini- 
mum of  four  years  and  a  maximum  of 
sixteen  years  with  a  fine  of  up  to  $100,000, 
and  §  41-29-147  allowed  the  doubling  of 
his  sentence  for  a  prior  misdemeanor  drug 
conviction.  Burris  v.  State,  18  So.  3d  321 
(Miss.  Ct.  App.  2009). 

Defendant's  60-year  sentence  after  he 
was  convicted  for  the  possession  of  meth- 
amphetamine  precursors  was  appropriate 
and  not  disproportionate  under  Miss. 
Code  Ann.  §§  41-29-313(l)(c)  or  41-29-147 
because  it  was  within  the  legislature's 
prerogative  to  determine  that  three  drug 
offense  could  result  in  a  sentence  of  60 
years.  The  sentence  was  harsh,  but  not 
grossly  disproportionate.  Houser  v.  State, 
29  So.  3d  813  (Miss.  Ct.  App.  2009),  writ  of 
certiorari  denied  en  banc  by  29  So.  3d  774, 
2010  Miss.  LEXIS  135  (Miss.  2010). 

Where  appellant  was  convicted  of  sell- 
ing a  Schedule  II  controlled  substance  in 
violation  of  Miss.  Code  Ann.  §  41-29-139, 
he  had  two  previous  felony  convictions  for 
grand  larceny  and  the  sale  of  a  Schedule 
IV  controlled  substance.  The  circuit  court 


determined  he  was  eligible  for  enhanced 
sentencing  as  a  habitual  offender  under 
Miss.  Code  Ann.  §§  99-19-81,  41-29-147 
and  sentenced  him  to  thirty  years  in  cus- 
tody without  parole.  Lacey  v.  State,  29  So. 
3d  786  (Miss.  Ct.  App.  2009),  writ  of  cer- 
tiorari denied  en  banc  by  2010  Miss. 
LEXIS  136  (Miss.  Mar.  11,  2010). 

Defendant  was  properly  sentenced  as  a 
second  and  subsequent  offender  under  the 
statute  after  defendant  was  convicted  of 
selling  cocaine  because  defendant's  prior 
conviction  for  conspiracy  to  sell  a  con- 
trolled substance  qualified  as  a  prior  con- 
viction under  the  statute.  Linson  v.  State, 
9  So.  3d  1210  (Miss.  Ct.  App.  2009). 

Prohibition  against  the  admissibility  of 
evidence  of  a  previous  conviction  based  on 
a  nolo  contendere  plea  in  another  case  did 
not  apply  to  sentencing  enhancements 
and  a  prior  misdemeanor  could  properly 
be  used  to  indict  defendant  as  a  second 
and  subsequent  offender.  Jackson  v.  State, 
1  So.  3d  921  (Miss.  Ct.  App.  2008). 

Defendant's  sentence  as  a  habitual  of- 
fender after  he  was  convicted  of  the  pos- 
session of  cocaine  and  the  possession  of 
hydromorphone  was  constitutional  be- 
cause he  was  sentenced  to  108  years  un- 
der Miss.  Code  Ann.  §  41-29-147,  and  that 
sentence  was  within  the  statutory  limits. 
Roach  V  State,  7  So.  3d  932  (Miss.  Ct.  App. 
2007),  reversed  by  7  So.  3d  911,  2009  Miss. 
LEXIS  199  (Miss.  2009). 

Post-conviction  relief  was  denied  with- 
out an  evidentiary  hearing  where  defen- 
dant pled  guilty  to  a  drug  charge  because 
the  trial  court  informed  him  of  the  conse- 
quences of  the  plea,  despite  an  attorney's 
prediction  that  he  would  receive  less  time; 
moreover,  a  34-year  sentence  was  not  dis- 
proportionate since  it  was  within  the  lim- 
its of  Miss.  Code  Ann.  §  41-29-313  and 
Miss.  Code  Ann.  §  41-29-147.  Bridges  v 
State,  973  So.  2d  246  (Miss.  Ct.  App. 
2007). 

Defendant  was  indicted  and  sentenced 
as  a  subsequent  offender  under  Miss. 
Code  Ann.  §  41-29-147  and  as  a  habitual 
offender  under  Miss.  Code  Ann.  §  99- 
19-81  for  the  crime  of  sale  of  a  controlled 
substance;  drug  sentences  were  distin- 
guished from  sentences  for  crimes  that 
required  a  judge  to  impose  a  sentence 
reasonably  expected  to  be  less  than  life  in 
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the  absence  of  a  jury  recommending  a  life 
sentence.  Hudderson  v.  State,  941  So.  2d 
221  (Miss.  Ct.  App.  2006). 

Three  different  statutory  enhancements 
were  properly  used  in  sentencing  defen- 
dant to  32  years'  imprisonment  for  cocaine 
possession  while  possessing  a  firearm  and 
firearm  possession  by  a  convicted  felon; 
because  he  had  been  twice  previously  con- 
victed of  felonies,  and  sentenced  to  sepa- 
rate terms  of  at  least  one  year,  the  maxi- 
mum base  term  of  imprisonment  for 
possession,  eight  years  under  Miss.  Code 
Ann.  §  41-29-139(c)(l)(B),  Miss.  Code 
Ann.  §  99-19-81,  applied;  because  he  also 
possessed  a  firearm,  that  sentence  was 
doubled  to  16  years,  and  because  he  had 
been  previously  convicted  of  a  drug  of- 
fense, the  trial  judge  doubled  the  sentence 
again  to  arrive  at  a  32-year  sentence. 
Mosley  v.  State,  930  So.  2d  459  (Miss.  Ct. 
App.  2006). 

Although  defendant's  sixty-year  sen- 
tence for  possession  of  marijuana  was 
harsh,  in  light  of  his  prior  felony  con- 
trolled substance  violations  and  the  fact 
that  he  was  an  habitual  offender  for  pos- 
session and  delivery  of  marijuana,  the 
sentence  was  proper.  Tate  v.  State,  946  So. 
2d  376  (Miss.  Ct.  App.  2006),  writ  of  cer- 
tiorari denied  en  banc  by  947  So.  2d  960, 
2007  Miss.  LEXIS  66  (Miss.  2007). 

Defendant's  35-year  enhanced  sentence 
for  selling  cocaine  was  not  excessive  as  the 
sentence  imposed  fell  within  the  statutory 
range  of  available  sentences:  defendant 
was  sentenced  to  serve  35  years,  and  the 
Miss.  Code  Ann.  §§  41-29-139  (b)(1),  -147 
provided  for  a  maximum  sentence  of  up  to 
60  years.  McDougle  v.  State,  918  So.  2d 
768  (Miss.  Ct.  App.  2005). 

In  defendant's  case,  the  trial  judge  not 
only  imposed  the  maximum  sentence  as 
required  by  statute,  but  also  doubled  the 
sentence  and  fines  under  Miss.  Code  Ann. 
§  41-29-147;  however,  it  was  obvious  that 
the  judge  did  not  consider  defendant's  age 
when  he  imposed  the  sentence  and  that  he 
did  not  take  defendant's  life  expectancy 
into  consideration  when  he  doubled  the 
sentence  as  per  §  41-29-147.  The  sen- 
tence of  30  years  for  the  possession  of  two 
grams  but  less  than  10  grams  of  metham- 
phetamine  conviction  was  proper,  but  the 
discretionary  imposition  of  consecutive 


terms  of  60  years  for  the  other  conviction 
of  two  counts  of  possession  of  metham- 
phetamine  with  intent  to  distribute,  with- 
out appropriate  on-the-record  findings, 
was  excessive;  thus,  resentencing  taking 
into  account  defendant's  life  expectancy 
was  required.  Cannon  v.  State,  918  So.  2d 
734  (Miss.  Ct.  App.  2005),  writ  of  certio- 
rari denied  by  2005  Miss.  LEXIS  537 
(Miss.  Aug.  25,  2005),  affirmed  in  part  and 
reversed  in  part  by  919  So.  2d  913,  2005 
Miss.  LEXIS  764  (Miss.  2005). 

Defendant's  effective  sentence  of  60 
years  without  parole  for  a  drug  offense 
where  none  of  his  prior  convictions  in- 
volved crimes  of  violence  was  within  the 
statutory  guidelines  prescribed  by  the  leg- 
islature under  Miss.  Code  Ann.  §§  41-29- 
147  and  99-19-81;  additionally,  although 
harsh,  defendant's  sentence  was  not 
grossly  disproportionate  to  his  crime.  It 
was  within  the  legislature's  prerogative  to 
determine  that  three  crimes  such  as  those 
committed  by  defendant  could  result  in  a 
sentence  of  60  years  without  parole  or 
chance  of  early  release;  thus,  defendant's 
sentence  did  not  violate  the  federal  or 
state  constitutional  prohibitions  of  cruel 
and  unusual  punishment.  Tate  v.  State, 
912  So.  2d  919  (Miss.  2005). 

Reference  to  both  Miss.  Code  Ann. 
§§  99-19-81  and  41-29-147  in  the  indict- 
ment was  sufficient  to  give  defendant  no- 
tice that  he  could  be  sentenced  under 
either  and  gave  him  a  fair  opportunity  to 
present  a  defense.  It  is  not  for  the  defen- 
dant to  choose  between  two  available  sen- 
tencing options,  both  of  which  have  been 
included  in  the  charges  against  him.  Hen- 
derson V.  State,  878  So.  2d  246  (Miss.  Ct. 
App.  2004). 

Defendant's  30-year  sentence  for  a  drug 
transaction  was  not  unduly  disproportion- 
ate in  light  of  defendant's  two  prior  con- 
victions, and  the  fact  that  defendant 
qualified  as  a  habitual  offender.  Alexander 
V.  State,  875  So.  2d  261  (Miss.  Ct.  App. 
2004). 

Defendant's  conviction  for  the  sale  of 
cocaine  and  his  enhanced  40-year  sen- 
tence were  both  proper  under  Miss.  Code 
Ann.  §§  41-29-147  and  99-19-81  where 
the  trial  court's  opening  remarks  on  voir 
dire  did  not  constitute  reversible  error 
and  defendant  did  not  object  at  trial;  fur- 
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ther,  defendant  failed  to  establish  ineffec- 
tive assistance  of  counsel;  counsel  negoti- 
ated a  plea  that  defendant  refused  and 
succeeded  in  having  the  trial  court  dis- 
miss the  portion  of  the  indictment  dealing 
with  the  sale  occurring  within  1,500  feet 
of  a  public  park.  Easter  v.  State,  878  So. 
2d  10  (Miss.  2004). 

Denial  of  post-conviction  relief  was  af- 
firmed because  the  imposition  of  a  15-year 
sentence  for  the  offense  of  transfer  of 
cocaine  was  well  within  the  60-year  maxi- 
mum sentence.  The  offense  of  transfer  of 
cocaine  carried  a  maximum  penalty  of 
30-years  in  prison,  the  enhanced  penalty 
statute  allowed  the  sentence  to  be  doubled 
where  a  defendant's  conviction  was  a  sec- 
ond or  subsequent  drug  offense,  and  be- 
cause it  was  the  inmate's  fourth  drug 
conviction,  his  sentence  could  be  doubled. 
Falconer  V.  State,  873  So.  2d  163  (Miss.  Ct. 
App.  2004). 

Defendant's  15-year  prison  sentence  for 
a  possession  of  cocaine  conviction  was 


upheld  because  there  was  no  merit  to 
defendant's  contention  that  the  sentence 
was  disproportionate.  Because  defendant 
was  a  second-time  drug  offender,  sentence 
was  subject  to  being  doubled.  Moore  v. 
State,  873  So.  2d  129  (Miss.  Ct.  App. 
2004). 

Trial  court's  decision  not  to  give  defen- 
dant a  "volume  discount"  but  to  impose  30- 
and  20-year  consecutive  sentences  in  two 
separate  drug  sale  cases  was  proper,  as 
the  sentences  were  within  the  legal  limits 
and  were  not  grossly  disproportionate. 
Heatherly  v.  State,  864  So.  2d  1036  (Miss. 
Ct.  App.  2004). 

Sentence  imposed  for  the  sale  of  mari- 
juana was  not  excessive  or  disproportion- 
ate because  the  sentence  was  within  the 
limits  set  forth  by  Miss.  Code  Ann.  §  41- 
29-147;  Miss  Code  Ann.  §  41-29-139  did 
not  apply  because  defendant  was  a  second 
or  subsequent  offender.  Fields  v.  State, 
840  So.  2d  796  (Miss.  Ct.  App.  2003). 
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cotics Cases  (Matthew  Bender). 


§  41-29-148.    Burden  of  proof  of  exemptions  and  exceptions; 
presumption  as  to  holding  of  registration  or  order  form. 

(1)  It  is  not  necessary  for  the  state  to  negate  any  exemption  in  this  article 
in  any  complaint,  indictment  or  other  pleading  or  in  any  trial,  hearing,  or  other 
proceeding  under  said  article.  The  burden  of  proof  of  any  exemption  or 
exception  is  upon  the  person  claiming  it. 

(2)  In  the  absence  of  proof  that  a  person  is  the  duly  authorized  holder  of 
an  appropriate  registration  or  order  form  issued  under  this  article,  he  is 
presumed  not  to  be  the  holder  of  the  registration  or  form.  The  burden  of  proof 
is  upon  him  to  rebut  the  presumption. 


SOURCES:  Codes,  1942,  §  6831-90;  Laws,  1972,  ch.  520,  §  16,  eff  from  and  after 
passage  (approved  May  19,  1972). 
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JUDICIAL  DECISIONS 


1.  In  general. 

2.  Burden  of  proof  met. 

1.  In  general. 

The  state  was  not  required  to  prove  the 
absence  of  a  prescription  in  a  prosecution 
for  possession  of  a  controlled  substance,  as 
the  defendant  had  the  burden  of  establish- 
ing any  exemption  or  exception.  Smith  v. 
State,  527  So.  2d  660  (Miss.  1988). 

Where  defendant's  conviction  for  pos- 
session with  intent  to  deliver  controlled 
substances  was  reversed  for  insufficient 
evidence,  the  case  was  remanded  for  re- 
sentencing of  a  lesser  included  offense, 
where  defendant  failed  to  establish  he 
was  entitled  to  exemption  from  prosecu- 
tion for  possession  of  controlled  sub- 
stances pursuant  to  a  valid  prescription 
under  §  41-29-148.  Bryant  v.  State,  427 
So.  2d  131  (Miss.  1983). 

2.  Burden  of  proof  met. 

Defendant's  conviction  for  the  posses- 
sion of  at  least  2,  but  less  than  10,  dosage 
units  of  hydrocodone  in  violation  of  Miss. 
Code  Ann.  §  41-29-139(c)  was  appropriate 
under  Miss.  Code  Ann.  §  41-29-148(1)  be- 
cause the  State  met  its  burden  of  proving 
that  defendant  possessed  a  controlled  sub- 


stance. Although  defendant  had  a  pre- 
scription for  hydrocodone,  he  did  not  have 
a  prescription  for  the  10  milligrams  that 
were  found  in  his  possession;  further,  an 
officer  testified  that  he  recovered  pills 
from  defendant's  truck  and  that  those 
pills  were  later  determined  to  have  been 
hydrocodone.  Sistrunk  v.  State,  48  So.  3d 
557  (Miss.  Ct.  App.  2010),  writ  of  certio- 
rari denied  en  banc  by  49  So.  3d  1139, 
2010  Miss.  LEXIS  629  (Miss.  2010). 

Defendant's  conviction  for  the  posses- 
sion of  at  least  2,  but  less  than  10,  dosage 
units  of  hydrocodone  in  violation  of  Miss. 
Code  Ann.  §  41-29-139(c)  was  appropriate 
under  Miss.  Code  Ann.  §  41-29-148(1)  be- 
cause the  State  met  its  burden  of  proving 
that  defendant  possessed  a  controlled  sub- 
stance. Although  defendant  had  a  pre- 
scription for  hydrocodone,  he  did  not  have 
a  prescription  for  the  10  milligrams  that 
were  found  in  his  possession;  further,  an 
officer  testified  that  he  recovered  pills 
from  defendant's  truck  and  that  those 
pills  were  later  determined  to  have  been 
hydrocodone.  Sistrunk  v.  State,  48  So.  3d 
557  (Miss.  Ct.  App.  2010),  writ  of  certio- 
rari denied  en  banc  by  49  So.  3d  1139, 
2010  Miss.  LEXIS  629  (Miss.  2010). 


RESEARCH  REFERENCES 


ALR.  Burden  of  proof  as  to  entrapment 
defense  —  state  cases.  52  A.L.R.4th  775. 

Am  Jur.  25  Am.  Jur.  2d,  Drugs  and 
Controlled  Substances  §§  196,  222. 

8  Am.  Jur.  Trials  573,  Defense  of  Nar- 
cotics Cases  §  35. 


CJS.  72  C.J.S.,  Poisons  §  7. 

Practice  References.  Defense  of  Nar- 
cotics Cases  (Matthew  Bender). 

Smith,  Prosecution  and  Defense  of  For- 
feiture Cases  (Matthew  Bender). 


§  41-29-149.    Suspended  sentences;  eligibility  for  parole;  re- 
sentencing. 

(a)  Regardless  of  the  penalties  provided  heretofore  for  the  violation  of  any 
section  or  portion  of  this  article,  the  judge  of  the  court  of  jurisdiction  of  any 
defendant  may,  in  his  discretion,  suspend  such  penalty,  penalties,  or  portions 
thereof,  for  any  person  charged  with  a  first  offense. 

(b)  A  person  convicted  under  this  article  or  under  any  prior  law  super- 
seded by  this  article  for  a  violation  of  the  law  regarding  controlled  substances 
shall  be  eligible  for  parole  just  as  in  any  other  criminal  conviction  as  provided 
by  Section  47-7-3. 
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(c)  Any  person  who  was  convicted  and/or  who  is  still  serving  a  sentence  in 
the  Mississippi  State  Penitentiary  for  a  first  offense  under  any  prior  law 
superseded  by  this  article,  may  petition  the  court  of  original  jurisdiction  for 
resentencing  under  the  provisions  of  this  article. 

(d)  Any  person  previously  indicted  under  a  prior  law  for  violation  of  any 
law  regarding  controlled  substances  but  not  yet  sentenced  shall  be  sentenced 
under  the  provisions  of  this  article  provided  that  the  sentence  imposed  is  not 
greater  than  that  provided  under  said  prior  law. 

(e)  For  the  purposes  of  the  sentencing  provisions  of  this  article,  a  first 
offense  shall  be  deemed  to  be  and  include  any  offense,  offenses,  act  or  acts 
prohibited  by  said  law,  or  any  prior  law  superseded  by  said  law,  committed 
prior  to  a  first  indictment  under  said  law  or  under  prior  law  superseded  by  said 
law. 

SOURCES:  Codes,  1942,  §  6831-74;  Laws,  1971,  ch.  521,  §  24;  Laws,  1972,  ch.  520, 
§  9;  Laws,  1977,  ch.  482,  §  2;  Laws,  1981,  ch.  502,  §  7,  eff  from  and  after  July 
1,  1981. 

Cross  References  —  Application  of  definition  of  first  offender  to  penalty  for 
marijuana  offenses,  see  §  41-29-139(b)(l). 

Penalty  of  life  imprisonment  without  parole  for  sale  of  specified  quantities  of  certain 
drugs,  see  §  41-29-139. 

For  another  provision  as  to  the  effect  of  the  Uniform  Controlled  Substances  Law  on 
prosecutions  for  violations  of  prior  law,  see  §  41-29-173(a). 

JUDICIAL  DECISIONS 


1.  In  general. 

2.  First  time  offender. 

1.  In  generaL 

Because  Miss.  Code  Ann.  §  41-29-149 
did  not  require  the  trial  judgment  to  take 
into  account  defendant's  first  offender  sta- 
tus and  defendant  was  likely  not  a  first 
time  drug  trafficker,  the  judge's  choice  to 
sentence  defendant  to  the  maximum  sen- 
tence of  30  years  was  not  grossly  dispro- 
portional  or  inaccurate.  Maldonado  v. 
State,  796  So.  2d  247  (Miss.  Ct.  App. 
2001). 

Where  a  jury  had  convicted  defendant  of 
knowingly  and  intentionally  selling  a  con- 
trolled substance,  there  was  no  indication 
that  the  trial  judge  abused  his  discretion 
in  not  applying  §  41-29-149.  Johnson  v. 
State,  461  So.  2d  1288  (Miss.  1984). 

Decision  in  Worthy  v.  State  (Miss)  308 
So.  2d  921,  that  juvenile  first  offenders  on 
drug  charges  who  are  sentenced  to  con- 
finement are  to  be  confined  in  either  the 
Mississippi  State  Hospital  at  Whitfield  or 
the  East  Mississippi  State  Hospital  at 


Meridian  does  not  preclude  the  trial 
judge,  when  sentencing  juvenile  first  of- 
fender on  a  drug  charge,  from  utilizing 
other  legislative  provisions  which  would 
promote  his  rehabilitation.  Davis  v.  State, 
323  So.  2d  741  (Miss.  1975). 

Where  on  remand  for  resentencing,  the 
trial  court  sentenced  defendant,  this  being 
his  first  offense,  to  3V2  years  in  the  state 
penitentiary,  but  included  in  the  resen- 
tencing order  a  proviso  that  when  defen- 
dant shall  have  served  one  year  of  the 
sentence,  he  should  be  placed  on  proba- 
tion and  parole  as  to  the  remaining  2¥2 
-year-period  for  a  term  of  5  years,  inas- 
much as  the  period  of  probation  did  not 
exceed  the  limit  set  in  Code  1942  §  4004- 
25,  the  judgment  would  be  affirmed. 
Pettus  V.  Alexander,  278  So.  2d  778  (Miss. 
1973). 

Where  defendant  did  not  have  more 
than  one  ounce  of  marijuana  in  his  pos- 
session, he  had  served  one  year  on  the 
county  farm  under  a  sentence  to  serve  one 
year  on  the  county  farm  and  4  years' 
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probation,  and  under  the  new  law  defen- 
dant could  not  have  received  a  sentence  of 
more  than  one  year  on  the  county  farm 
and  a  fine  of  $1,000,  the  defendant  was 
entitled  to  be  resentenced  and,  since  he 
had  served  the  maximum  jail  sentence 
required  by  law,  he  was  to  be  released  and 
no  additional  fine  could  have  been  re- 
quired of  him.  Royalty  v.  McAdory,  278  So. 
2d  464  (Miss.  1973). 

Where  the  defendant  was  convicted  of 
the  sale  of  LSD  prior  to  the  effective  date 
of  the  Controlled  Substances  Law  but  was 
not  sentenced  until  after  it  took  effect,  and 
his  sentence  to  a  term  of  imprisonment 
exceeded  that  provided  by  the  Law,  the 
action  would  be  remanded  for  resentenc- 
ing in  accordance  with  the  provisions  of 
the  Law  as  provided  in  Code  1942, 
§  6831-74(g)  [now  subsection  (c)  of  Code 
1972,  §  41-29-149].  Kyzar  v.  State,  271 
So.  2d  390  (Miss.  1972). 

In  view  of  the  fact  that  the  legislature 
had  enacted  a  comprehensive  narcotics 
law  known  as  the  Uniform  Controlled 
Substances  Law  which  materially  reduced 
the  penalty  imposed  on  first  offenders, 
and  had  also  repealed  Code  1942,  §  6866, 
under  which  the  defendant  was  sentenced 
to  seven  years  following  a  conviction  for 
the  unlawful  sale  of  LSD,  while  the  con- 
viction of  the  defendant,  who  was  22  years 
of  age  and  a  first  offender,  would  be  af- 
firmed, the  case  would  be  remanded  to  the 
trial  court  for  an  imposition  of  a  sentence 
in  accordance  with  the  provisions  of  the 
new  law.  Smith  v.  State,  248  So.  2d  436 
(Miss.  1971). 

2.  First  time  offender. 

Appellate  court  overruled  the  petition- 
er's argument  that  his  twenty-five  year 


sentence  for  possession  of  marihuana  with 
intent  to  sell  was  disproportionate  be- 
cause the  petitioner  had  other  drug 
charges  pending  against  him;  thus,  he  did 
not  fit  the  definition  of  a  first  offender,  and 
the  petitioner  was  indicted  for  possession 
of  more  than  a  kilogram  but  less  than  five 
kilos  of  marihuana,  and  he  potentially 
could  have  received  up  to  a  thirty  year 
sentence.  White  v.  State,  921  So.  2d  402 
(Miss.  Ct.  App.  2006). 

Defendant's  enhanced  sentence  of  60 
years,  a  two  million  dollar  fine,  and  fifty 
dollars  in  restitution,  pursuant  to  Miss. 
Code  Ann.  §  41-29-152,  for  possession  of 
methamphetamine  with  intent  to  distrib- 
ute and  possession  of  a  firearm  while 
intending  to  distribute,  was  not  dispropor- 
tionate to  the  crime  committed  and  did 
not  amount  to  cruel  and  unusual  punish- 
ment in  violation  of  the  Eighth  Amend- 
ment because  his  sentence  did  not  exceed 
the  statutory  limits.  Even  though  defen- 
dant was  a  first  time  offender  and  pos- 
sessed a  small  amount  of  methamphet- 
amine, the  trial  judge  had  discretion 
under  Miss.  Code  Ann.  §  41-29-149  to 
reduce  the  statutory  sentence  for  first 
time  offenders;  however,  the  trial  court 
was  not  required  to  take  into  account  the 
first  time  offender  status  when  sentenc- 
ing. Passman  v.  State,  937  So.  2d  17  (Miss. 
Ct.  App.  2006),  writ  of  certiorari  denied  by 
936  So.  2d  367,  2006  Miss.  LEXIS  482 
(Miss.  2006),  writ  of  certiorari  denied  by 
549  U.S.  1324,  127  S.  Ct.  1914,  167  L.  Ed. 
2d  570,  2007  U.S.  LEXIS  3842,  75 
U.S.L.W  3530  (2007). 


RESEARCH  REFERENCES 


ALR.  Propriety  of  imposing  special  pa- 
role term  as  part  of  sentence,  under  21 
uses  §  846,  for  a  conspiracy  to  violate 
Comprehensive  Drug  Abuse  Prevention 
and  Control  Act  of  1970.  48  A.L.R.  Fed. 
767. 


Am  Jur.  25  Am.  Jur.  2d,  Drugs  and 
Controlled  Substances  §§  199  et  seq. 

Practice  References.  Defense  of  Nar- 
cotics Cases  (Matthew  Bender). 
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§  41-29-150.    Participation  in  drug  rehabilitation  programs; 
probation;  expunction  of  record  upon  application  to  court. 

(a)  Any  person  convicted  under  Section  41-29-139  may  be  required,  in  the 
discretion  of  the  court,  as  a  part  of  the  sentence  otherwise  imposed,  or  in  Heu 
of  imprisonment  in  cases  of  probation  or  suspension  of  sentence,  to  attend  a 
course  of  instruction  conducted  by  the  bureau,  the  State  Board  of  Health,  or 
any  similar  agency,  on  the  effects,  medically,  psychologically  and  socially,  of  the 
misuse  of  controlled  substances.  The  course  may  be  conducted  at  any  correc- 
tional institution,  detention  center  or  hospital,  or  at  any  center  or  treatment 
facility  established  for  the  purpose  of  education  and  rehabilitation  of  those 
persons  committed  because  of  abuse  of  controlled  substances. 

(b)  Any  person  convicted  under  Section  41-29-139  who  is  found  to  be 
dependent  upon  or  addicted  to  any  controlled  substance  shall  be  required,  as  a 
part  of  the  sentence  otherwise  imposed,  or  in  lieu  of  imprisonment  in  cases  of 
parole,  probation  or  suspension  of  sentence,  to  receive  medical  treatment  for 
such  dependency  or  addiction.  The  regimen  of  medical  treatment  may  include 
confinement  in  a  medical  facility  of  any  correctional  institution,  detention 
center  or  hospital,  or  at  any  center  or  facility  established  for  treatment  of  those 
persons  committed  because  of  a  dependence  or  addiction  to  controlled  sub- 
stances. 

(c)  Those  persons  previously  convicted  of  a  felony  under  Section  41-29-139 
and  who  are  now  confined  at  the  Mississippi  State  Hospital  at  Whitfield, 
Mississippi,  or  at  the  East  Mississippi  State  Hospital  at  Meridian,  Mississippi, 
for  the  term  of  their  sentence  shall  remain  under  the  jurisdiction  of  the 
Mississippi  Department  of  Corrections  and  shall  be  required  to  abide  by  all 
reasonable  rules  and  regulations  promulgated  by  the  director  and  staff  of  said 
institutions  and  of  the  Department  of  Corrections.  Any  persons  so  confined 
who  shall  refuse  to  abide  by  said  rules  or  who  attempt  an  escape  or  who  shall 
escape  shall  be  transferred  to  the  State  Penitentiary  or  to  a  county  jail,  where 
appropriate,  to  serve  the  remainder  of  the  term  of  imprisonment;  this  provision 
shall  not  preclude  prosecution  and  conviction  for  escape  from  said  institutions. 

(d)  (1)  If  any  person  who  has  not  previously  been  convicted  of  violating 
Section  41-29-139,  or  the  laws  of  the  United  States  or  of  another  state 
relating  to  narcotic  drugs,  stimulant  or  depressant  substances,  other  con- 
trolled substances  or  marihuana  is  found  to  be  guilty  of  a  violation  of 
subsection  (c)  or  (d)  of  Section  41-29-139,  after  trial  or  upon  a  plea  of  guilty, 
the  court  may,  without  entering  a  judgment  of  guilty  and  with  the  consent  of 
such  person,  defer  further  proceedings  and  place  him  on  probation  upon  such 
reasonable  conditions  as  it  may  require  and  for  such  period,  not  to  exceed 
three  (3)  years,  as  the  court  may  prescribe.  Upon  violation  of  a  condition  of 
the  probation,  the  court  may  enter  an  adjudication  of  guilt  and  proceed  as 
otherwise  provided.  The  court  may,  in  its  discretion,  dismiss  the  proceedings 
against  such  person  and  discharge  him  from  probation  before  the  expiration 
of  the  maximum  period  prescribed  for  such  person's  probation.  If  during  the 
period  of  his  probation  such  person  does  not  violate  any  of  the  conditions  of 
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the  probation,  then  upon  expiration  of  such  period  the  court  shall  discharge 
such  person  and  dismiss  the  proceedings  against  him.  Discharge  and 
dismissal  under  this  subsection  shall  be  without  court  adjudication  of  guilt, 
but  a  nonpublic  record  thereof  shall  be  retained  by  the  bureau  solely  for  the 
purpose  of  use  by  the  courts  in  determining  whether  or  not,  in  subsequent 
proceedings,  such  person  qualifies  under  this  subsection.  Such  discharge  or 
dismissal  shall  not  be  deemed  a  conviction  for  purposes  of  disqualifications 
or  disabilities  imposed  by  law  upon  conviction  of  a  crime,  including  the 
penalties  prescribed  under  this  article  for  second  or  subsequent  conviction, 
or  for  any  other  purpose.  Discharge  and  dismissal  under  this  subsection  may 
occur  only  once  with  respect  to  any  person;  and 

(2)  Upon  the  dismissal  of  a  person  and  discharge  of  proceedings  against 
him  under  paragraph  (1)  of  this  subsection,  the  person  may  apply  to  the 
court  for  an  order  to  expunge  from  all  official  records,  other  than  the 
nonpublic  records  to  be  retained  by  the  bureau  under  paragraph  (1)  of  this 
subsection,  all  recordation  relating  to  his  arrest,  indictment,  trial,  finding  of 
guilt,  and  dismissal  and  discharge  pursuant  to  this  section.  If  the  court 
determines,  after  hearing,  that  such  person  was  dismissed  and  the  proceed- 
ings against  him  discharged,  or  that  the  person  had  satisfactorily  served  his 
sentence  or  period  of  probation  and  parole,  it  shall  enter  an  order  of 
expunction.  The  effect  of  the  order  shall  be  to  restore  the  person,  in  the 
contemplation  of  the  law,  to  the  status  he  occupied  before  such  arrest  or 
indictment.  No  person  as  to  whom  such  an  order  has  been  entered  shall  be 
held  thereafter  under  any  provision  of  any  law  to  be  guilty  of  perjury  or 
otherwise  giving  a  false  statement  by  reason  of  his  failures  to  recite  or 
acknowledge  such  arrest,  indictment  or  trial  in  response  to  any  inquiry 
made  of  him  for  any  purpose.  A  person  as  to  whom  an  order  has  been  entered, 
upon  request,  shall  be  required  to  advise  the  court,  in  camera,  of  the 
previous  conviction  and  expunction  in  any  legal  proceeding  wherein  the 
person  has  been  called  as  a  prospective  juror.  The  court  shall  thereafter  and 
before  the  selection  of  the  jury  advise  the  attorneys  representing  the  parties 
of  the  previous  conviction  and  expunction. 

(e)  Every  person  who  has  been  or  may  hereafter  be  convicted  of  a  felony 
offense  under  Section  41-29-139  and  sentenced  under  Section  41-29-150(c) 
shall  be  under  the  jurisdiction  of  the  Mississippi  Department  of  Corrections. 

(f)  It  shall  be  unlawful  for  any  person  confined  under  the  provisions  of 
subsection  (b)  or  (c)  of  this  section  to  escape  or  attempt  to  escape  from  said 
institution,  and,  upon  conviction,  said  person  shall  be  guilty  of  a  felony  and 
shall  be  imprisoned  for  a  term  not  to  exceed  two  (2)  years. 

(g)  It  is  the  intent  and  purpose  of  the  Legislature  to  promote  the 
rehabilitation  of  persons  convicted  of  offenses  under  the  Uniform  Controlled 
Substances  Law. 

SOURCES:  Codes,  1942,  §  6831-74(j-p);  Laws,  1972,  ch.  520,  §  9;  Laws,  1977,  ch. 
495,  §  1;  Laws,  1978,  ch.  522,  §  1;  Laws,  1981,  ch.  502,  §  8;  Laws,  2010,  ch. 
460,  §  2,  eff  from  and  after  July  1,  2010. 
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Editor's  Note  —  Laws  of  2010,  ch.  460,  §  3,  provides: 

"SECTION  3.  This  act  shall  take  effect  and  be  in  force  from  and  after  July  1,  2010, 
and  the  provisions  of  this  act  shall  be  considered  additional  and  supplemental  to  any 
other  relief." 

Cross  References  —  Use  of  persons  convicted  of  an  offense  for  work  on  highways  or 
roads,  see  §  65-1-8. 

Authority  for  use  of  persons  convicted  of  drug  offenses  for  work  on  state  highway 
projects,  see  §  65-1-8. 

Provision  whereby  person  who  has  been  convicted  of  a  misdemeanor  before  reaching 
his  twenty-third  birthday,  and  who  is  first  offender,  may  petition  the  court  to  have  his 
record  expunged,  see  §  99-19-71. 

JUDICIAL  DECISIONS 


1.  In  general. 

2.  Relation  to  other  statutes. 

1.  In  general. 

Miss.  Code  Ann.  §  41-29-150(d)(2)  did 
not  apply  because  defendant's  charges 
were  never  dismissed,  defendant  violated 
his  probation  by  failing  to  report  to  his 
probation  officer,  failing  to  pay  his  super- 
vision fees,  and  failing  to  avoid  injurious 
and  vicious  habits,  and  the  trial  court 
adjudicated  his  guilt  and  sentenced  him  to 
a  period  of  incarceration.  Cassidy  v.  State, 
110  So.  3d  335  (Miss.  Ct.  App.  2013). 

Miss.  Code  Ann.  §  41-29-150(d)(2)  does 
not  enumerate  possession  of  pseu- 
doephedrine  and  ephedrine  as  one  of  the 
offenses  that  allows  for  the  possibility  of 
expungement;  the  statute's  mention  of 
stimulants  is  insufficient.  Fields  v.  State, 
17  So.  3d  1159  (Miss.  Ct.  App.  2009). 

Records  of  criminal  offenses  are  kept 
pursuant  to  §  45-27-1.  The  legislature  of 
Mississippi  has  specifically  authorized 
expungment  of  criminal  offender  records 
in  limited  cases-youth  court  cases,  §§  43- 
21-159  and  43-21-265;  first  offense  misde- 
meanor convictions  occurring  prior  to  age 
23,  §  99-19-71;  drug  possession  convic- 
tions occurring  prior  to  age  26,  §  41-29- 
150;  purchase  of  alcoholic  beverages  by 
one  under  age  21,  §  67-3-70;  and  munici- 
pal court  convictions,  §  21-23-7. 
Expungment  of  felony  convictions  which 
arose  pursuant  to  guilty  pleas  are  gov- 
erned by  §  99-15-57  which  provides  that 
any  person  who  pled  guilty  within  6 
months  prior  to  the  effective  date  of  §  99- 
15-26  may  apply  to  the  court  for  an  order 
expunging  his  or  her  criminal  records. 
Under  §§  99-15-57  and  99-15-26  a  circuit 


court  has  the  power  to  expunge  a  felony 
conviction  pursuant  to  a  guilty  plea  under 
certain  conditions.  Accordingly,  a  peti- 
tioner who  pled  guilty  to  the  felony  of 
burglary  might  have  been  eligible  for  re- 
lief pursuant  to  §§  99-15-57  and  99-15-26 
if  his  guilty  plea  had  occurred  on  or  after 
October  1,  1982,  that  being  the  earliest 
date  to  satisfy  the  "within  6  months  prior 
to"  March  31,  1983,  requirement  of  §  99- 
15-57.  However,  the  petitioner  pleaded 
guilty  to  burglary  on  October  9,  1979,  3 
years  prior  to  October  1,  1982,  and  admit- 
ted that  he  did  not  fall  within  the  criterion 
in  any  of  the  statutes  authorizing 
expungment,  and  thus  the  trial  court  did 
not  err  in  denying  his  petition  for 
expungment.  Caldwell  v.  State,  564  So.  2d 
1371  (Miss.  1990). 

^\^lere  a  jury  had  convicted  the  defen- 
dant of  knowingly  and  intentionally  sell- 
ing a  controlled  substance,  there  was  no 
indication  that  the  trial  judge  abused  his 
discretion  in  not  appl3ring  §  41-29-150. 
Johnson  v.  State,  461  So.  2d  1288  (Miss. 
1984). 

Decision  in  Worthy  v.  State  (Miss)  308 
So.  2d  921,  that  juvenile  first  offenders  on 
drug  charges  who  are  sentenced  to  con- 
finement are  to  be  confined  in  either  the 
Mississippi  State  Hospital  at  Whitfield  or 
the  East  Mississippi  State  Hospital  at 
Meridian  does  not  preclude  the  trial 
judge,  when  sentencing  a  juvenile  first 
offender  on  a  drug  charge,  from  utilizing 
other  legislative  provisions  which  would 
promote  his  rehabilitation.  Davis  v.  State, 
323  So.  2d  741  (Miss.  1975). 

Subsection  (d)  of  this  statute  must  be 
construed  as  mandatory  requirement  that 
juvenile  first  offenders,  convicted  under 
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Code  1972  §  41-29-139(a),  (b),  or  (c),  shall  substance  in  violation  of  Miss.  Code  Ann. 

be  sentenced  to  confinement  in  state  hos-  §  41-29-3 13(1  )(b)  could  not  be  expunged 

pitals.  Worthy  v.  State,  308  So.  2d  921  under  Miss.  Code  Ann.  §  41-29-150(d)(2), 

(Miss.  1975).  because  that  statute  did  not  enumerate 

The  trial  court  erred  in  sentencing  a  possession  of  pseudoephedrine  and  ephed- 

20-year-old  first  offender,  convicted  under  Hne  as  one  of  the  offenses  that  allowed  for 

Code  1972  §  41-29-139(a),  to  a  term  of  six  the  possibility  of  expungement.  Fields  v. 

years  in  the  state  penitentiary  Applegate  state,  17  So.  3d  1159  (Miss.  Ct.  App. 


2009). 


V.  State,  301  So.  2d  853  (Miss.  1974). 

2.  Relation  to  other  statutes. 

Guilty  plea  to  possession  of  precursors 
used  in  the  manufacture  of  a  controlled 

ATTORNEY  GENERAL  OPINIONS 

An  offender  who  has  been  convicted  of  a  qualify  as  a  first  offender  for  parole  eligi- 

nonviolent  offense  and  who  has  had  a  bility  purposes  under  §  47-7-3(g).  Epps, 

previous  felony  charge  expunged  under  Nov.  7,  2003,  A.G.  Op.  03-0589. 
subdivision  (d)(2)  of  this  section  may 

RESEARCH  REFERENCES 

ALR.  Validity  of  state  statute  imposing  Such  Relief  Where  Criminal  Proceeding  Is 

mandatory  sentence  or  prohibiting  grant-  Terminated  in  Favor  of  Defendant,  upon 

ing  of  probation  or  suspension  of  sentence  Completion  of  Probation,  upon  Suspended 

for  narcotics  offenses.  81  A.L.R.3d  1192.  Sentence,  and  Where  Expungement  Relief 

Judicial  Expunction  of  Criminal  Record  Predicated  upon  Type,  and  Number,  of 

of  Convicted  Adult  Under  Statute  —  Gen-  Offenses.  69  A.L.R.6th  1 

eral  Principles,  and  Expunction  of  Crimi-  Am  Jur.  25  Am.  Jur.  2d,  Drugs  and 

nal  Records  Under  Statutes  Providing  for  Controlled  Substances  §  204. 

§  41-29-151.    Penalties  to  be  additional;  barring  of  prosecu- 
tions. 

Any  penalty  imposed  for  violation  of  this  article  is  in  addition  to,  and  not 
in  lieu  of,  any  civil  or  administrative  penalty  or  sanction  otherwise  authorized 
by  law. 

If  a  violation  of  this  article  is  a  violation  of  a  federal  law  or  the  law  of 
another  state,  a  conviction  or  acquittal  under  federal  law  or  the  law  of  another 
state  for  the  same  act  is  a  bar  to  prosecution  in  this  state. 

SOURCES:  Codes,  1942,  §  6831-73;  Laws,  1971,  ch.  521,  §  23,  eff  from  and  after 
passage  (approved  April  16,  1971). 

RESEARCH  REFERENCES 

Am  Jur.  25  Am.  Jur.  2d,  Drugs  and  41  Am.  Jur.  Trials  383,  Habeas  Corpus: 
Controlled  Substances  §  200.  Pretrial  Rulings  (double  jeopardy). 
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§  41-29-152.  Enhancement  of  penalty  for  violations  of  Uni- 
form Controlled  Substances  Law  while  in  possession  of 
firearm;  "firearm"  defined. 

(1)  Any  person  who  violates  Section  41-29-313  or  who  violates  Section 
41-29-139  with  reference  to  a  controlled  substance  listed  in  Schedule  I,  II,  III, 
IV  or  V  as  set  out  in  Sections  41-29-113  through  41-29-121,  Mississippi  Code  of 
1972,  inclusive,  and  has  in  his  possession  any  firearm,  either  at  the  time  of  the 
commission  of  the  offense  or  at  the  time  any  arrest  is  made,  may  be  punished 
by  a  fine  up  to  twice  that  authorized  by  Section  41-29-139  or  41-29-313,  or  by 
a  term  of  imprisonment  or  confinement  up  to  twice  that  authorized  by  Section 
41-29-139  or  41-29-313,  or  both. 

(2)  "Firearm"  means  any  weapon,  including  a  starter  gun,  which  will  or  is 
designed  to  or  may  readily  be  converted  to  expel  a  projectile  by  the  action  of  an 
explosive. 

SOURCES:  Laws,  1994,  ch.  527,  §  1;  Laws,  2000,  ch.  452,  §  1,  eff  from  and  after 
passage  (approved  Apr.  18,  2000.) 

JUDICIAL  DECISIONS 


1.  In  general. 

2.  Firearm  possession. 

1.  In  general. 

Elements  for  the  charge  of  sale  of  co- 
caine as  listed  in  Miss.  Code  Ann.  §  41- 
29-139  were  necessarily  included  to  prove 
the  crime  of  sale  of  cocaine  while  in  pos- 
session of  a  firearm  under  Miss.  Code 
Ann.  §  41-29-152,  as  §  41-29-152  simply 
provided  for  an  enhanced  penalty  for  the 
commission  of  a  crime  under  §  41-29-139, 
but  it  was  still  necessary  that  each  ele- 
ment of  the  charged  offense  under  §  41- 
29-139  be  proven;  the  jury  was  properly 
instructed  that  defendant  could  be  found 
guilty  of  sale  of  cocaine,  a  lesser-included 
offense  to  the  charge  of  sale  of  cocaine 
while  in  possession  of  a  firearm,  and  thus 
pursuant  to  Miss.  Code  Ann.  §  99-19-5(1), 
there  was  no  merit  to  the  argument  that 
the  indictment  against  was  not  valid  be- 
cause a  lesser-included  offense  was  not 
stated.  Davis  v  State,  950  So.  2d  1073 
(Miss.  Ct.  App.  2007). 

Defendant's  enhanced  sentence  of  60 
years,  a  two  million  dollar  fine,  and  fifty 
dollars  in  restitution,  pursuant  to  Miss. 
Code  Ann.  §  41-29-152,  for  possession  of 
methamphetamine  with  intent  to  distrib- 
ute and  possession  of  a  firearm  while 


intending  to  distribute,  was  not  dispropor- 
tionate to  the  crime  committed  and  did 
not  amount  to  cruel  and  unusual  punish- 
ment in  violation  of  the  Eighth  Amend- 
ment because  his  sentence  did  not  exceed 
the  statutory  limits.  Even  though  defen- 
dant was  a  first  time  offender  and  pos- 
sessed a  small  amount  of  methamphet- 
amine, the  trial  judge  had  discretion 
under  Miss.  Code  Ann.  §  41-29-149  to 
reduce  the  statutory  sentence  for  first 
time  offenders;  however,  the  trial  court 
was  not  required  to  take  into  account  the 
first  time  offender  status  when  sentenc- 
ing. Passman  v  State,  937  So.  2d  17  (Miss. 
Ct.  App.  2006),  writ  of  certiorari  denied  by 
936  So.  2d  367,  2006  Miss.  LEXIS  482 
(Miss.  2006),  writ  of  certiorari  denied  by 
549  U.S.  1324,  127  S.  Ct.  1914,  167  L.  Ed. 
2d  570,  2007  U.S.  LEXIS  3842,  75 
U.S.L.W.  3530  (2007). 

An  enhanced  sentence  under  the  stat- 
ute may  be  imposed  only  where  the  trier  of 
fact  finds  the  presence  of  a  weapon;  thus, 
in  a  jury  trial,  an  enhanced  sentence  may 
not  be  imposed  by  the  judge  without  a 
determination  by  the  jury  that  the  defen- 
dant possessed  a  weapon.  Hampton  v. 
State,  760  So.  2d  803  (Miss.  Ct.  App. 
2000). 
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2.  Firearm  possession. 

Because  defendant's  sentence  of  60 
years  with  47  years  to  serve  in  the  custody 
of  Mississippi  Department  of  Corrections 
fell  within  the  statutory  limits,  as  it  was 
enhanced  for  his  possession  of  a  firearm 
while  he  possessed  a  Schedule  II  con- 
trolled substance,  no  further  analysis  un- 
der Solem  was  required  and  it  was  af- 
firmed on  appeal.  Barlow  v.  State,  8  So.  3d 
196  (Miss.  Ct.  App.  2008),  writ  of  certio- 
rari denied  by  11  So.  3d  1250,  2009  Miss. 
LEXIS  204  (Miss.  2009). 

Trial  court  did  not  err  in  denying  defen- 
dant's motion  for  a  new  trial  or  for  judg- 
ment notwithstanding  the  verdict  because 
there  was  sufficient  evidence  to  support 
his  convictions  for  possession  of  metham- 
phetamine  with  intent  to  distribute  and 
possession  of  a  firearm  while  intending  to 
distribute  under  Miss.  Code  Ann.  §  41-29- 
115  and  Miss.  Code  Ann.  §  41-29-152; 


defendant  admitted  to  the  undercover  of- 
ficer that  he  had  drug  paraphernalia  in 
his  home  and  the  officers  found  a  .380 
loaded  handgun,  a  police  scanner,  foil,  and 
scales  along  with  drugs  during  a  search  of 
defendant's  home,  which  were  relevant 
factors  to  be  considered  by  the  jury  when 
deciding  if  defendant  was  involved  in  the 
distribution  of  drugs.  Passman  v.  State, 
937  So.  2d  17  (Miss.  Ct.  App.  2006),  writ  of 
certiorari  denied  by  936  So.  2d  367,  2006 
Miss.  LEXIS  482  (Miss.  2006),  writ  of 
certiorari  denied  by  549  U.S.  1324,  127  S. 
Ct.  1914,  167  L.  Ed.  2d  570,  2007  U.S. 
LEXIS  3842,  75  U.S.L.W.  3530  (2007). 

Three  different  statutory  enhancements 
were  properly  used  in  sentencing  defen- 
dant to  32  years'  imprisonment  for  cocaine 
possession  while  possessing  a  firearm  and 
firearm  possession  by  a  convicted  felon. 
Mosley  v.  State,  930  So.  2d  459  (Miss.  Ct. 
App.  2006). 


RESEARCH  REFERENCES 


Am  Jur.  25  Am.  Jur.  2d,  Drugs  and 
Controlled  Substances  §§  199  et  seq. 

§  41-29-153.  Forfeitures. 

(a)  The  following  are  subject  to  forfeiture: 

(1)  All  controlled  substances  which  have  been  manufactured,  distrib- 
uted, dispensed  or  acquired  in  violation  of  this  article  or  in  violation  of 
Article  5  of  this  chapter; 

(2)  All  raw  materials,  products  and  equipment  of  any  kind  which  are 
used,  or  intended  for  use,  in  manufacturing,  compounding,  processing, 
delivering,  importing,  or  exporting  any  controlled  substance  in  violation  of 
this  article  or  in  violation  of  Article  5  of  this  chapter; 

(3)  All  property  which  is  used,  or  intended  for  use,  as  a  container  for 
property  described  in  paragraph  (1)  or  (2)  of  this  subsection; 

(4)  All  conveyances,  including  aircraft,  vehicles  or  vessels,  which  are 
used,  or  intended  for  use,  to  transport,  or  in  any  manner  to  facilitate  the 
transportation,  sale,  receipt,  possession  or  concealment  of  property  de- 
scribed in  paragraph  (1)  or  (2)  of  this  subsection,  however: 

A.  No  conveyance  used  by  any  person  as  a  common  carrier  in  the 
transaction  of  business  as  a  common  carrier  is  subject  to  forfeiture  under 
this  section  unless  it  appears  that  the  owner  or  other  person  in  charge  of 
the  conveyance  is  a  consenting  party  or  privy  to  a  violation  of  this  article; 

B.  No  conveyance  is  subject  to  forfeiture  under  this  section  by  reason 
of  any  act  or  omission  proved  by  the  owner  thereof  to  have  been  committed 
or  omitted  without  his  knowledge  or  consent;  if  the  confiscating  authority 
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has  reason  to  believe  that  the  conveyance  is  a  leased  or  rented  conveyance, 
then  the  confiscating  authority  shall  notify  the  owner  of  the  conveyance 
within  five  (5)  days  of  the  confiscation; 

C.  A  forfeiture  of  a  conveyance  encumbered  by  a  bona  fide  security 
interest  is  subject  to  the  interest  of  the  secured  party  if  he  neither  had 
knowledge  of  nor  consented  to  the  act  or  omission; 

D.  A  conveyance  is  not  subject  to  forfeiture  for  a  violation  of  Section 
41-29-139(c)(2)(A),  (B)  or  (C); 

(5)  All  money,  deadly  weapons,  books,  records,  and  research  products 
and  materials,  including  formulas,  microfilm,  tapes  and  data  which  are 
used,  or  intended  for  use,  in  violation  of  this  article  or  in  violation  of  Article 
5  of  this  chapter; 

(6)  All  drug  paraphernalia  as  defined  in  Section  41-29-105(v);  and 

(7)  Everything  of  value,  including  real  estate,  furnished,  or  intended  to 
be  furnished,  in  exchange  for  a  controlled  substance  in  violation  of  this 
article,  all  proceeds  traceable  to  such  an  exchange,  and  all  monies,  nego- 
tiable instruments,  businesses  or  business  investments,  securities,  and 
other  things  of  value  used,  or  intended  to  be  used,  to  facilitate  any  violation 
of  this  article.  All  monies,  coin  and  currency  found  in  close  proximity  to 
forfeitable  controlled  substances,  to  forfeitable  drug  manufacturing  or  dis- 
tributing paraphernalia,  or  to  forfeitable  records  of  the  importation,  manu- 
facture or  distribution  of  controlled  substances  are  presumed  to  be  forfeit- 
able under  this  paragraph;  the  burden  of  proof  is  upon  claimants  of  the 
property  to  rebut  this  presumption. 

A.  No  property  shall  be  forfeited  under  the  provisions  of  subsection 
(a)(7)  of  this  section,  to  the  extent  of  the  interest  of  an  owner,  by  reason  of 
any  act  or  omission  established  by  him  to  have  been  committed  or  omitted 
without  his  knowledge  or  consent. 

B.  Neither  personal  property  encumbered  by  a  bona  fide  security 
interest  nor  real  estate  encumbered  by  a  bona  fide  mortgage,  deed  of  trust, 
lien  or  encumbrance  shall  be  forfeited  under  the  provisions  of  subsection 

(a)  (7)  of  this  section,  to  the  extent  of  the  interest  of  the  secured  party  or  the 
interest  of  the  mortgagee,  holder  of  a  deed  of  trust,  lien  or  encumbrance  by 
reason  of  any  act  or  omission  established  by  him  to  have  been  committed 
or  omitted  without  his  knowledge  or  consent. 

(b)  Property  subject  to  forfeiture  may  be  seized  by  the  bureau,  local  law 
enforcement  officers,  enforcement  officers  of  the  Mississippi  Department  of 
Transportation,  highway  patrolmen,  the  board,  or  the  State  Board  of  Phar- 
macy upon  process  issued  by  any  appropriate  court  having  jurisdiction  over  the 
property.  Seizure  without  process  may  be  made  if: 

(1)  The  seizure  is  incident  to  an  arrest  or  a  search  under  a  search 
warrant  or  an  inspection  under  an  administrative  inspection  warrant; 

(2)  The  property  subject  to  seizure  has  been  the  subject  of  a  prior 
judgment  in  favor  of  the  state  in  a  criminal  injunction  or  forfeiture 
proceeding  based  upon  this  article; 

(3)  The  bureau,  the  board,  local  law  enforcement  officers,  enforcement 
officers  of  the  Mississippi  Department  of  Transportation,  or  highway  patrol- 
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men,  or  the  State  Board  of  Pharmacy  have  probable  cause  to  beHeve  that  the 
property  is  directly  or  indirectly  dangerous  to  health  or  safety;  or 

(4)  The  bureau,  local  law  enforcement  officers,  enforcement  officers  of 
the  Mississippi  Department  of  Transportation,  highway  patrolmen,  the 
board,  or  the  State  Board  of  Pharmacy  have  probable  cause  to  believe  that 
the  property  was  used  or  is  intended  to  be  used  in  violation  of  this  article. 

(c)  Controlled  substances  listed  in  Schedule  I  of  Section  41-29-113  that 
are  possessed,  transferred,  sold,  or  offered  for  sale  in  violation  of  this  article 
are  contraband  and  shall  be  seized  and  summarily  forfeited  to  the  state. 
Controlled  substances  listed  in  the  said  Schedule  I,  which  are  seized  or  come 
into  the  possession  of  the  state,  the  owners  of  which  are  unknown,  are 
contraband  and  shall  be  summarily  forfeited  to  the  state. 

(d)  Species  of  plants  from  which  controlled  substances  in  Schedules  I  and 
II  of  Sections  41-29-113  and  41-29-115  may  be  derived  which  have  been 
planted  or  cultivated  in  violation  of  this  article,  or  of  which  the  owners  or 
cultivators  are  unknown,  or  which  are  wild  growths,  may  be  seized  and 
summarily  forfeited  to  the  state. 

(e)  The  failure,  upon  demand  by  the  bureau  and/or  local  law  enforcement 
officers,  or  their  authorized  agents,  or  highway  patrolmen  designated  by  the 
bureau,  the  board,  or  the  State  Board  of  Pharmacy,  of  the  person  in  occupancy 
or  in  control  of  land  or  premises  upon  which  the  species  of  plants  are  growing 
or  being  stored,  to  produce  an  appropriate  registration,  or  proof  that  he  is  the 
holder  thereof,  constitutes  authority  for  the  seizure  and  forfeiture  of  the 
plants. 

SOURCES:  Codes,  1942,  §  6831-79;  Laws,  1971,  ch.  521,  §  29;  Laws,  1972,  ch.  520, 
§  12;  Laws,  1979,  ch.  473,  §  5;  Laws,  1981,  ch.  502,  §  9;  Laws,  1982,  ch.  323, 
§  3;  Laws,  1985,  ch.  388,  §  2.  Reenacted  without  change,  Laws,  1996,  ch. 
511,  §  1;  Laws,  1999,  ch.  417,  §  1;  Laws,  2005,  ch.  463,  §  1;  Laws,  2007,  ch. 
327,  §  1,  eff  from  and  after  July  1,  2007. 

Joint  Legislative  Committee  Note  —  In  2009,  an  error  in  a  statutory  reference  in 
(a)(3)  and  (a)(4)  was  corrected  at  the  direction  of  co-counsel  for  the  Joint  Legislative 
Committee  on  Compilation,  Revision  and  Publication  of  Legislation,  by  substituting 
"...paragraph  (1)  or  (2)  of  this  subsection..."  for  "paragraph  (1)  or  (2)  of  this  section..." 
The  section  as  set  out  in  the  bound  volume  reflects  this  correction,  which  was  ratified 
by  the  Joint  Committee  at  its  July  22,  2010,  meeting. 

Cross  References  —  Accrual  of  forfeitures  upon  adoption  of  constitution,  see  Miss. 
Const.  Art.  15,  §  281. 

Disposition  of  proceeds  of  sale  of  forfeited  weapons  generally,  see  §  45-9-151. 

Forfeiture  of  property  other  than  controlled  substance,  raw  material  or  parapherna- 
lia, see  §  41-29-176. 

Other  narcotic  drug  regulations,  Article  5  of  this  chapter,  see  §§  41-29-301  et  seq. 


JUDICLU.  DECISIONS 


1.  In  general. 

2.  Drug  paraphernalia. 


3.  Innocent  owner  defense. 

4.  Proximity  presumption. 
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5.  Exclusions. 

1.  In  general. 

Rational  trier  of  fact  could  have  found 
by  a  preponderance  of  the  evidence  that 
the  funds  found  in  defendant's  car  were 
the  product  of  or  instrumentalities  of  vio- 
lations of  the  Uniform  Controlled  Sub- 
stances Law  and  were  found  in  close  prox- 
imity to  drug  distributing  paraphernalia. 
Cowan  V.  Miss.  Bureau  of  Narcotics,  2  So. 
3d  759  (Miss.  Ct.  App.  2009). 

Owner  failed  to  file  a  statutorily  suffi- 
cient petition  to  recover  seized  property 
and  contest  forfeiture  within  30  days  after 
receipt  of  the  notice  of  intention  to  forfeit, 
because  the  petition  was  only  signed  by 
the  owner's  attorney,  and  the  appellate 
court  overruled  the  owner's  assertion  that 
the  amended  answer  after  the  30  days 
passed  cured  the  deficiency.  1999  Buick 
Century  v.  State,  966  So.  2d  841  (Miss.  Ct. 
App.  2007). 

Forfeiture  of  a  vehicle  because  it  was 
purchased  with  drug  funds  was  proper 
under  Miss.  Code  Ann.  §  41-29-153(a)(4), 
(7)  because  the  alleged  owner  was  but  a 
straw  man  involving  the  ownership  of  a 
vehicle;  the  state  proved  by  a  preponder- 
ance of  the  evidence  that  the  true  owner 
went  to  the  dealership  to  check  out  the 
truck,  paid  the  initial  cash  for  it,  and  paid 
for  the  maintenance  on  the  vehicle.  2004 
Chevrolet  Pickup  v.  State,  970  So.  2d  186 
(Miss.  Ct.  App.  2007). 

The  forfeiture  of  $177  found  on  the 
defendant's  person  was  not  grossly  dispro- 
portionate to  the  offense  charged  where 
the  defendant  was  found  in  possession  of 
crack  cocaine  while  also  in  possession  of  a 
firearm.  Luckett  v.  State,  797  So.  2d  339 
(Miss.  Ct.  App.  2001). 

Vehicles  used  or  intended  for  use  in 
transportation  of  controlled  substances, 
among  other  things,  are  subject  to  forfei- 
ture. One  Ford  Mustang  Convertible 
Bearing  VIN  No.  1FACP45EXLF 192944 
State  ex  rel.  Clay  County  Sherriff's  Dep't, 
676  So.  2d  905  (Miss.  1996). 

Property  owner  must  file  answer  to  pe- 
tition for  forfeiture;  once  this  is  done, 
burden  is  on  petitioner  to  prove  propriety 
of  forfeiture  by  a  preponderance  of  the 
evidence.  One  Ford  Mustang  Convertible 
Bearing  VIN  No.  1FACP45EXLF 192944 


State  ex  rel.  Clay  County  Sherriff's  Dep't, 
676  So.  2d  905  (Miss.  1996). 

The  evidence  was  sufficient  to  support  a 
forfeiture  of  the  defendant's  real  property 
where  numerous  drug-related  arrests  for 
cocaine  trafficking  had  been  made  at  the 
property,  members  of  the  defendant's  fam- 
ily had  been  arrested  in  her  presence  for 
possession  of  crack  cocaine,  police  officers 
had  seized  drugs  and  related  parapherna- 
lia from  her  home  in  her  presence,  crack 
cocaine  was  found  in  plain  view  in  her 
home,  drug  paraphernalia  was  dispersed 
throughout  the  house,  and  $8,000  in  loose 
cash  was  found  in  the  defendant's  purse. 
335  W.  Ash  St.  V.  City  of  Jackson,  664  So. 
2d  194  (Miss.  1995). 

Property  owners  must  do  "all  that  is 
reasonably  expected  to  prevent  the  pro- 
scribed use  of  the  property,  with  an  em- 
phasis more  on  the  term  'reasonable'  than 
on  the  term  'all'";  while  a  property  owner 
"need  not  take  heroic  or  vigilante  mea- 
sures to  rid  his  property  of  narcotics  ac- 
tivity," "reasonable  affirmative  conduct"  to 
prevent  the  property  from  being  used  to 
facilitate  illegal  drug  transactions  is  re- 
quired. 335  W.  Ash  St.  V.  City  of  Jackson, 
664  So.  2d  194  (Miss.  1995). 

A  trial  court  erred  in  granting  forfeiture 
of  $107,000  found  in  a  gift-wrapped  box  in 
the  trunk  of  an  automobile  during  a  rou- 
tine traffic  stop,  because  the  evidence  was 
insufficient  to  connect  the  money  to  any 
criminal  activity  where  no  drugs  or  drug 
paraphernalia  were  found,  and  there  was 
no  evidence,  other  than  the  large  sum  of 
money,  indicating  that  the  defendant  fit  a 
drug  courier  profile.  One  Hundred  Seven 
Thousand  Dollars  ($107,000.00)  U.S.  Cur- 
rency v.  State,  643  So.  2d  917  (Miss.  1994). 

Where  a  property  owner  files  a  verified 
answer  denying  that  the  property  is  sub- 
ject to  forfeiture,  the  burden  is  on  the 
State  to  prove  to  the  contrary;  the  State 
must  demonstrate  by  a  preponderance  of 
the  evidence  that  the  owner  had  knowl- 
edge of  or  consented  to  the  illegal  use  of 
his  or  her  property  for  drug-related  activi- 
ties. Marsh  v.  Gruver,  642  So.  2d  381 
(Miss.  1994). 

The  evidence  was  insufficient  to  demon- 
strate a  vehicle  owner's  knowledge  of  or 
consent  to  her  brother's  use  of  her  vehicle 
to  transport  a  controlled  substance,  and 
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therefore  forfeiture  of  the  vehicle  after  the 
brother's  arrest  for  possession  of  cocaine 
was  improper,  even  though  the  owner  was 
aware  that  her  brother  had  previously 
been  arrested  on  drug  possession  charges 
and  she  frequently  allowed  him  to  use  her 
vehicle,  where  she  filed  a  verified  answer 
denying  that  her  vehicle  was  subject  to 
forfeiture,  and  she  had  warned  her 
brother  against  using  her  car  for  drug 
activities,  since  facts  merely  creating  a 
suspicion  that  the  owner  of  a  vehicle  had 
knowledge  of  the  driver's  illegal  activity 
are  inadequate  to  support  a  forfeiture. 
Marsh  v.  Gruver,  642  So.  2d  381  (Miss. 
1994). 

A  trial  judge  did  not  err  in  finding  that 
only  $35.00  of  marked  "buy  money"  given 
to  the  defendants  by  law  enforcement  of- 
ficers in  purchasing  marijuana  was  for- 
feitable, even  though  the  $35.00  was  in  a 
jar  containing  a  total  of  $479.72  and  the 
jar  was  in  a  house  trailer  in  which  mari- 
juana was  also  found,  where  the  record 
was  silent  as  to  the  exact  location  of  the 
jar  and  its  proximity  to  the  marijuana, 
and  therefore  it  could  not  be  said  that  the 
trial  court  erred  in  failing  to  find  that  the 
cash  was  in  such  close  proximity  to  the 
marijuana  as  to  invoke  the  statutory  pre- 
sumption of  forfeitability;  "close  proxim- 
ity" is  not  defined  in  terms  of  a  measured 
distance,  and  controlled  substances  any- 
where in  a  residence  are  not  considered  as 
a  matter  of  law  to  be  in  "close  proximity" 
to  any  currency  also  found  in  that  resi- 
dence. City  of  Meridian  v.  Hodge,  632  So. 
2d  1309  (Miss.  1994). 

There  was  insufficient  proof  of  the  nec- 
essary nexus  between  $1,270  in  cash 
found  in  a  suspect's  pocket  and  crack 
cocaine  found  in  his  car  to  warrant  seizure 
of  the  money  where  the  cocaine  was  in  a 
match  box  on  the  passenger  side  of  the 
console,  there  was  no  evidence  of  furtive 
gestures  or  any  other  suggestion  that  the 
suspect  had  handled  the  package,  the  sus- 
pect denied  that  the  money  was  in  close 
proximity  to  the  cocaine,  he  offered  a 
reason  why  he  was  carrying  the  money  on 
his  person,  and  there  was  no  evidence  that 
the  suspect  was  a  drug  dealer;  in  the 
absence  of  direct  proof  of  trafficking, 
where  there  is  uncontradicted  proof  of  an 
alternate   source,   the   presumption  in 


§  41-29-153(a)(7)  that  drugs  and  money 
found  in  close  proximity  are  forfeitable 
has  been  rebutted  and  disappears.  Neely 
V.  State  ex  rel.  Tate  County,  628  So.  2d 
1376  (Miss.  1993). 

Objects  carried  on  the  person  are  mobile 
and,  in  the  context  of  §  41-29-153(a)(7), 
should  not  ordinarily  be  viewed  as  in 
"close  proximity"  to  anything  not  also  on 
the  person,  unless  the  circumstances  are 
such  that  the  fact  finder  can  reasonably 
infer  that  the  object  not  found  on  the 
person  had  been  on  the  person  immedi- 
ately prior  to  discovery,  at  a  time  when  the 
object  of  forfeiture  was  also  on  the  person. 
Neely  v.  State  ex  rel.  Tate  County,  628  So. 
2d  1376  (Miss.  1993). 

Atrial  judge  abused  his  discretion  when 
he  entered  an  agreed  order  and  final  judg- 
ment ex  parte,  which  disposed  of  a  com- 
plaint for  forfeiture  under  §  41-29-153, 
absent  the  consent  and  approval  of  the 
defendant  or  his  attorney.  Lee  v.  State, 
607  So.  2d  128  (Miss.  1992). 

In  conviction  for  possession  of  mari- 
juana with  intent  to  distribute,  mailing 
drug  proceeds,  and  being  felon  in  posses- 
sion of  3  firearms,  seizure  of  the  defen- 
dant's automobile  under  subsection  (a)(4), 
without  a  warrant,  by  government  offi- 
cials who  intended  to  seek  forfeiture  of 
automobile,  was  proper  on  basis  of  subsec- 
tions (b)(1)  and  (4),  as  state  narcotics 
agents  had  seen  defendant  using  car  to 
facilitate  transportation  of  what  they  be- 
lieved to  be  drug  proceeds  to  Columbus, 
Mississippi  post  office,  and  the  agents 
were  executing  search  warrant  at  time  car 
was  seized.  United  States  v.  Hamilton, 
931  F.2d  1046  (5th  Cir.  1991). 

$149,700  in  currency  found  in  the  de- 
fendant's vehicle  was  forfeitable  under 
§  41-29-153(a)(7)  where  marijuana  and 
marijuana  residue  were  found  throughout 
the  vehicle,  the  defendant  admitted  that 
the  marijuana  belonged  to  him,  the  defen- 
dant clearly  violated  the  Mississippi  Uni- 
form Controlled  Substance  Law,  the  de- 
fendant told  the  trial  court  that  he  grew 
marijuana  in  Texas,  the  defendant  was 
stopped  on  his  way  back  from  a  known 
drug-trafficking  city,  and  the  defendant 
failed  to  explain  why  the  money  was  in 
close  proximity  to  a  controlled  substance. 
Jones  V.  State  ex  rel.  Mississippi  Dep't  of 
Pub.  Safety,  607  So.  2d  23  (Miss.  1991). 
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The  evidence  was  sufficient  to  support  a 
finding  that  $16,700  cash  found  in  the 
defendant's  automobile  had  been  used  or 
was  intended  for  use  in  violation  of  the 
Uniform  Controlled  Substances  Law 
(§§  41-29-101  et  seg.),  and  was  therefore 
subject  to  forfeiture,  where  the  cash  was 
in  mostly  20  dollar  and  50  dollar  denomi- 
nations, it  was  found  in  a  "Crown  Royal" 
velvet  bag,  plastic  "Ziploc"  bags,  2  spare 
tires,  and  2  rolls  of  gray  duct  tape  were 
also  found  in  the  defendant's  automobile, 
and  an  employee  of  the  Mississippi  Bu- 
reau of  Narcotics  testified  that  it  was 
common  to  see  20  dollar  and  50  dollar 
denominations  used  in  drug  trafficking 
and  that  the  other  items  found  in  the 
defendant's  automobile  were  also  com- 
monly used  in  narcotics  trafficking.  Hick- 
man V.  State  ex  rel.  Mississippi  Dep't  of 
Pub.  Safety,  592  So.  2d  44  (Miss.  1991). 

The  forfeiture  of  a  defendant's  automo- 
bile pursuant  to  §  41-29-153(a)(4)  was 
improper  where  the  defendant  deliber- 
ately intended  not  to  use  his  automobile 
when  he  purposely  took  his  nephew's  car 
to  meet  a  third  party  in  order  to  procure 
cocaine.  Bechtel  Corp.  v.  Phillips,  591  So. 
2d  814  (Miss.  1991). 

2.  Drug  paraphernalia. 

Court  erred  in  determining  that  cash 
found  during  a  police  search  of  appellant's 
bedroom  was  forfeitable  under  Miss.  Code 
Ann.  §  41-29-153(a)(7)  on  the  ground  that 
it  was  found  in  close  proximity  to  drug 
paraphernalia  because  no  evidence  sup- 
ported the  finding  that  a  brass  container 
attached  to  a  Brillo  pad,  a  piece  of  foil  with 
holes  in  it,  and  plastic  bags  qualified  as 
drug  paraphernalia.  Evans  v.  City  of  Ab- 
erdeen, 925  So.  2d  850  (Miss.  Ct.  App. 
2005),  affirmed  by  926  So.  2d  181,  2006 
Miss.  LEXIS  120  (Miss.  2006). 

3.  Innocent  owner  defense. 

Preponderance  of  the  evidence  did  not 
support  a  finding  that  appellant  claimant 
knew  of  or  consented  to  her  son's  use  of 
her  vehicle  for  drug-related  activities;  af- 
ter the  claimant  and  her  husband  sus- 
pected that  the  son  was  stealing  the  hus- 
band's medications,  they  took  numerous 
measures  to  stop  him  from  doing  so  (in- 
cluding having  the  medicine  held  at  the 
post  office  and  carrying  the  medicine  with 


them  in  a  bag),  and  the  son  did  not  have  a 
driver's  license  and  was  not  allowed  to 
drive  the  vehicle.  1994  Mercury  Cougar  v. 
Tishomingo  County,  970  So.  2d  744  (Miss. 
Ct.  App.  2007). 

Straw  person  was  not  "owner"  of  auto- 
mobile for  purposes  of  innocent  owner 
defense  to  forfeiture.  One  Ford  Mustang 
Convertible  Bearing  VIN  No. 
1FACP45EXLF192944  State  ex  rel.  Clay 
County  Sherriff's  Dep't,  676  So.  2d  905 
(Miss.  1996). 

If  owner  of  property  proves  illegal  act 
was  committed  or  omitted  without  his 
knowledge  or  consent,  then  property  is  not 
subject  to  forfeiture.  One  Ford  Mustang 
Convertible  Bearing  VIN  No. 
1FACP45EXLF192944  State  ex  rel.  Clay 
County  Sherriff's  Dep't,  676  So.  2d  905 
(Miss.  1996). 

Definition  of  "owner"  in  Motor  Vehicle 
Title  Law  establishes  prima  facie  case  of 
ownership,  for  purposes  of  innocent  owner 
defense  to  forfeiture  proceeding;  this  pre- 
sumption is  rebuttable.  One  Ford  Mus- 
tang Convertible  Bearing  VIN  No. 
1FACP45EXLF192944  State  ex  rel.  Clay 
County  Sherriff's  Dep't,  676  So.  2d  905 
(Miss.  1996). 

Son's  occasional  possession  and  use  of 
father's  automobile  does  not  subject  auto- 
mobile to  forfeiture  when  son  transports 
marijuana  in  automobile  and  sells  mari- 
juana to  state  narcotics  agent  where  re- 
cord title  is  in  father,  who  testifies  without 
contradiction  that  son  was  not  permitted 
use  of  vehicle  at  time  of  sale  of  marijuana 
and  that  father  had  no  knowledge  of  ille- 
gal use  of  vehicle  by  son.  Saik  v.  State  ex 
rel.  Miss.  Bureau  of  Narcotics,  473  So.  2d 
188  (Miss.  1985). 

If  the  owner  of  an  automobile  used  to 
facilitate  the  illegal  transportation,  sale, 
receipt,  possession,  or  concealment  of  cer- 
tain controlled  substances  files  a  verified 
answer  in  response  to  a  petition  for  forfei- 
ture pursuant  to  §  41-29-153,  denying 
that  his  automobile  is  subject  to  forfei- 
ture, §  41-29-179  places  upon  the  state 
the  burden  of  proving  the  propriety  of  the 
forfeiture  by  a  preponderance  of  the  evi- 
dence; moreover,  facts  merely  creating  a 
suspicion  that  the  owner  had  knowledge 
of  the  driver's  illegal  activity  are  inad- 
equate to  support  a  forfeiture  and,  accord- 
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ingly,  the  facts  that  the  vehicle  owner's 
husband  occasionally  used  her  automo- 
bile, that  he  had  access  to  her  keys,  and 
that  she  knew  of  his  eight-year-old  drug- 
related  conviction  were  insufficient  to 
warrant  forfeiture  of  her  car.  Ervin  v. 
State  ex  rel.  Mississippi  Bureau  of  Narcot- 
ics, 434  So.  2d  1324  (Miss.  1983). 

4.  Proximity  presumption. 

Where  $4,801  in  cash  was  found  in 
defendant's  bedroom,  along  with  and  in 
close  proximity  to,  marijuana  and  mul- 
tiple items  of  drug  paraphernalia,  and 
there  was  testimony  questioning  the  ve- 
racity of  his  assertions  as  to  how  much  of 
the  money  was  from  illicit  sources,  the 
Circuit  court  did  not  err  in  ruling  that  the 
defendant  had  failed  to  overcome  the 
proximity  presumption  of  Miss.  Code  Ann. 
§  41-29-153(a)(7)  and  ordering  the  forfei- 
ture of  the  cash  Four  Thousand  Eight 


Hundred  One  Dollars  v.  Lafayette  County 
Metro  Narcotics  Unit,  22  So.  3d  394  (Miss. 
Ct.  App.  2009). 

5.  Exclusions. 

Trial  court  erred  when  it  granted  the 
forfeiture  of  a  vehicle  used  by  a  defendant 
and  owned  by  defendant's  sister  in  which 
drugs  were  found.  Since  the  indictment 
and  the  Mississippi  Crime  Laboratory's 
report  clearly  established  that  the  amount 
of  marijuana  recovered  in  the  search  of 
the  vehicle  was  238.6  grams,  the  proper 
charge  was  under  Miss.  Code  Ann.  §  41- 
29-139(c)(2)(C),  not  under  §  41-29- 
139(c)(2)(D);  thus,  as  a  matter  of  law,  the 
quantity  of  marijuana  recovered  and 
charged  was  statutorily  excluded  from  for- 
feiture under  Miss.  Code  Ann.  §  41-29- 
153(a)(4)(D).  Jefferson  v.  City  of  Ko- 
sciusko, 111  So.  3d  1253  (Miss.  Ct.  App. 
2013). 


ATTORNEY  GENERAL  OPINIONS 


Money  in  forfeiture  accounts  can  be 
used  to  increase  law  enforcement  re- 
sources by  purchasing  liens  or  other  inter- 
ests of  innocent  third  parties  in  forfeited 
personal  property  so  that  the  property  can 
be  released  for  the  use  of  the  law  enforce- 
ment agency.  Magee,  Jan.  16,  1992,  A.G. 
Op.  #91-0778. 

A  city  could  institute  a  forfeiture  action 
with  regard  to  cash  found  on  the  person  of 
a  dead  suspected  local  drug  dealer  where 
the  deceased's  mother  was  believed  to 


have  resided  in  California,  there  had  been 
no  contact  with  her  since  1996,  she  was 
believed  to  have  died,  and  it  was  unknown 
whether  the  deceased  had  any  other  rela- 
tives. Strahan,  Nov.  10,  2000,  A.G.  Op. 
#2000-0638. 

A  prosecutor's  actions  in  initiating  and 
pursuing  a  civil  proceeding  for  the  forfei- 
ture of  criminal  property  are  entitled  to 
absolute  immunity.  Hedgepath,  Apr.  17, 
2003,  A.G.  Op.  #02-0592. 


RESEARCH  REFERENCES 


ALR.  Sufficiency  of  prosecution  proof 
that  substance  defendant  is  charged  with 
possessing  or  selling,  or  otherwise  unlaw- 
fully dealing  in,  is  marijuana.  75  A.L.R.3d 
717. 

Forfeiture  of  money  to  state  or  local 
authorities  based  on  its  association  with 
or  proximity  to  other  contraband.  38 
A.L.R.4th  496. 

Forfeitability  of  property  held  in  mari- 
tal estate  under  Uniform  Controlled  Sub- 
stances Act  or  similar  statute.  84 
A.L.R.4th  620. 

Timeliness  of  institution  of  proceedings 
for  forfeiture  under  Uniform  Controlled 


Substances  Act  or  similar  statute.  90 
A.L.R.4th  493. 

Effect  of  forfeiture  proceedings  under 
Uniformed  Controlled  Substances  Act  or 
similar  statute  on  lien  against  property 
subject  to  forfeiture.  1  A.L.R.5th  317. 

Forfeitability  of  property,  under  Uni- 
form Controlled  Substances  Act  or  similar 
statute,  where  property  or  evidence  sup- 
porting forfeiture  was  illegally  seized.  1 
A.L.R.5th  346. 

Application  of  forfeiture  provisions  of 
Uniform  Controlled  Substances  Act  of 
similar  statute  where  drugs  were  pos- 
sessed for  personal  use.  1  A.L.R.5th  375. 
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Forfeitability  of  property  under  Uni- 
form Controlled  Substances  Act  or  similar 
statute  where  amount  of  controlled  sub- 
stance seized  is  small.  6  A.L.R.Sth  652. 

Delay  in  setting  hearing  date  or  in  hold- 
ing hearing  as  affecting  forfeitability  un- 
der Uniform  Controlled  Substances  Act  or 
similar  statute.  6  A.L.R.Sth  711. 

Validity,  construction,  and  application 
of  state  or  local  law  prohibiting  mainte- 
nance of  vehicle  for  purpose  of  keeping  or 
selling  controlled  substances.  31 
A.L.R.5th  760. 

Propriety  of  search  of  nonoccupant  visi- 
tor's belongings  pursuant  to  warrant  is- 
sued for  another's  premises.  51  A.L.R.Sth 
375. 

Admissibility  of  evidence  discovered  in 
search  of  adult  defendant's  property  or 
residence  authorized  by  defendant's  mi- 
nor child  —  state  cases.  51  A.L.R.5th  425. 

Burden  of  proof  and  presumptions  in 
tracing  currency,  bank  account,  or  cash 
equivalent  to  illegal  drug  trafficking  so  as 
to  permit  forfeiture,  or  declaration  as  con- 
traband, under  state  law.  104  A.L.R.5th 
229. 

Evidence  considered  in  tracing  cur- 
rency, bank  account,  or  cash  equivalent  to 
illegal  drug  trafficking  so  as  to  permit 
forfeiture,  or  declaration  as  contraband, 
under  state  law  —  Proximity  of  asset  to 
drugs,  paraphernalia,  or  records.  115 
A.L.R.5th  403. 

Evidence  considered  in  tracing  cur- 
rency, bank  account,  or  cash  equivalent  to 
illegal  drug  trafficking  so  as  to  permit 


forfeiture,  or  declaration  as  contraband, 
under  state  law  —  Odor  of  drugs.  116 
A.L.R.5th  325. 

Forfeiture  of  personal  property  used  in 
illegal  manufacture,  processing,  or  sale  of 
controlled  substances  under  §  511  of 
Comprehensive  Drug  Abuse  Prevention 
and  Control  Act  of  1970  (21  USCS  §  881). 
59  A.L.R.  Fed.  765. 

Who  is  exempt  from  forfeiture  of  drug 
proceeds  under  "innocent  owner"  provi- 
sion of  21  USCS  §  881(a)(7)  [redesignated 
as  21  USCS  §  889].  109  A.L.R.  Fed.  322. 

Who  is  exempt  from  forfeiture  of  real 
property  under  "innocent  owner"  provi- 
sion of  21  USCS  §  881(a)(7).  110  A.L.R. 
Fed.  569. 

Am  Jur.  25  Am.  Jur.  2d,  Drugs  and 
Controlled  Substances  §§  214  et  seq. 

CJS.  28  C.J.S.,  Drugs  and  Narcotics 
§§  233,  235  et  seq. 

72  C.J.S.,  Poisons  §  7. 

Lawyers'  Edition.  Warrantless  search 
of  marijuana  fields  by  police  officers  held 
permissible  under  open  fields  doctrine.  80 
L.  Ed.  2d  214. 

Law  Reviews.  1979  Mississippi  Su- 
preme Court  Review:  Criminal  Law  and 
Procedure.  50  Miss.  L.  J.  763,  December 
1979. 

Payne,  An  introduction  to  civil  forfei- 
ture in  Mississippi:  An  effective  law  en- 
forcement tool  or  cash  register  justice?  59 
Miss.  L.  J.  453,  Fall  1989. 

Practice  References.  Smith,  Prosecu- 
tion and  Defense  of  Forfeiture  Cases 
(Matthew  Bender). 


§  41-29-154.    Disposition  of  seized  controlled  substances  and 
paraphernalia. 

Any  controlled  substance  or  paraphernalia  seized  under  the  authority  of 
this  article  or  any  other  law  of  Mississippi  or  of  the  United  States,  shall  be 
destroyed,  adulterated  and  disposed  of  or  otherwise  rendered  harmless  and 
disposed  of,  upon  written  authorization  of  the  director,  after  such  substance  or 
paraphernalia  has  served  its  usefulness  as  evidence  or  after  such  substance  or 
paraphernalia  is  no  longer  useful  for  training  or  demonstration  purposes. 

A  record  of  the  disposition  of  such  substances  and  paraphernalia  and  the 
method  of  destruction  or  adulteration  employed  along  with  the  names  of 
witnesses  to  such  destruction  or  adulteration  shall  be  retained  by  the  director. 

No  substance  or  paraphernalia  shall  be  disposed  of,  destroyed  or  rendered 
harmless  under  the  authority  of  this  section  without  an  order  from  the  director 
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and  without  at  least  two  (2)  officers  or  agents  of  the  bureau  present  as 
witnesses. 


SOURCES:  Codes,  1942,  §  6831-93;  Laws,  1972,  ch.  520,  §  19;  Laws,  1982,  ch.  323, 
§  4;  Laws,  1988,  ch.  448,  eff  from  and  after  July  1,  1990. 


Editor's  Note  —  Laws  of  1992,  ch.  453,  §  1,  amended  Laws  of  1988,  ch.  448,  §  2, 
changing  the  effective  date  of  chapter  448  from  July  1,  1988,  to  July  1,  1990. 

Cross  References  —  Procedure  involved  in  disposing  of  property  seized  under  this 
chapter,  see  §§  41-29-177  through  41-29-183. 

Disposition  of  seized  property  under  the  Uniform  Controlled  Substances  Law,  see 
§§  41-29-177  et  seq. 

Court  order  directing  destruction  of  seized  property,  see  §  41-29-181. 


JUDICIAL  DECISIONS 


1.  In  general. 

Where,  in  the  process  of  determining 
what  drug  or  drugs  were  contained  in  LSD 
tablet  sold  by  defendant  to  agent,  it  was 
reasonably  necessary  to  consume  the  en- 
tire tablet  in  the  process  of  determining 
what  drug  or  drugs  were  contained 
therein,  and  there  was  no  proof  of  an 
attempt  by  the  state  to  exhaust  the  tablet 
in  order  to  deprive  defendant  of  the  right 
to  inspection  and  analysis,  there  was  no 
denial  of  due  process  requiring  dismissal 
of  charges.  Poole  v.  State,  291  So.  2d  723 


(Miss.  1974),  cert,  denied,  419  U.S.  1019, 
95  S.  Ct.  492,  42  L.  Ed.  2d  292  (1974). 

The  purpose  of  §  41-29-154  is  to  autho- 
rize the  state  to  destroy  drugs  intention- 
ally after  such  substances  are  no  longer 
needed  for  evidence,  and  there  is  no  indi- 
cation that  the  statute  should  be  con- 
strued so  as  to  prohibit  the  exhaustion  of 
the  substance  during  chemical  analysis. 
Poole  V.  State,  291  So.  2d  723  (Miss.  1974), 
cert,  denied,  419  U.S.  1019,  95  S.  Ct.  492, 
42  L.  Ed.  2d  292  (1974). 


ATTORNEY  GENERAL  OPINIONS 


A  law  enforcement  agency  should  con-  purposes  under  §§  41-29-154  and  41-29- 

tact  the  Director  of  the  Bureau  of  Narcot-  181.  Genin,  April  16,  1999,  A.G.  Op.  #99- 

ics  for  the  use  of  forfeited  controlled  sub-  0169. 
stances  for  training  or  demonstration 


RESEARCH  REFERENCES 


Am  Jur.  25  Am.  Jur.  2d,  Drugs  and 
Controlled  Substances  §§  214  et  seq. 

CJS.  28  C.J.S.,  Drugs  and  Narcotics 
§§  233,  235  et  seq. 

Practice  References.  Smith,  Prosecu- 
tion and  Defense  of  Forfeiture  Cases 
(Matthew  Bender). 


Defense  of  Narcotics  Cases  (Matthew 
Bender). 

Gurule  and  Guerra,  The  Law  of  Asset 
Forfeiture  (Michie). 


§  41-29-155.  Injunctions. 

The  trial  courts  of  this  state  shall  have  jurisdiction  to  restrain  or  enjoin 
violations  of  this  article. 

The  defendant  may  demand  trial  by  jury  for  an  alleged  violation  of  an 
injunction  or  restraining  order  under  this  section. 
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SOURCES:  Codes,  1942,  §  6831-77;  Laws,  1971,  ch.  521,  §  27,  eff  from  and  after 
passage  (approved  April  16,  1971). 

Cross  References  —  Injunctions,  generally,  see  §§  11-13-1  et  seq. 

RESEARCH  REFERENCES 

Am  Jur.  25  Am.  Jur.  2d,  Drugs  and 
Controlled  Substances  §  194. 

Practice  References.  Smith,  Prosecu- 
tion and  Defense  of  Forfeiture  Cases 
(Matthew  Bender). 

§  41-29-157.    Administrative  inspection  warrants  and  search 
warrants. 

(a)  Issuance  and  execution  of  administrative  inspection  warrants  and 
search  warrants  shall  be  as  follows,  except  as  provided  in  subsection  (c)  of  this 
section: 

(1)  A  judge  of  any  state  court  of  record,  or  any  justice  court  judge  within 
his  jurisdiction,  and  upon  proper  oath  or  affirmation  showing  probable 
cause,  may  issue  warrants  for  the  purpose  of  conducting  administrative 
inspections  authorized  by  this  article  or  rules  thereunder,  and  seizures  of 
property  appropriate  to  the  inspections.  For  purposes  of  the  issuance  of 
administrative  inspection  warrants,  probable  cause  exists  upon  showing  a 
valid  public  interest  in  the  effective  enforcement  of  this  article  or  rules 
thereunder,  sufficient  to  justify  administrative  inspection  of  the  area, 
premises,  building  or  conveyance  in  the  circumstances  specified  in  the 
application  for  the  warrant.  All  such  warrants  shall  be  served  during  normal 
business  hours; 

(2)  A  search  warrant  shall  issue  only  upon  an  affidavit  of  a  person 
having  knowledge  or  information  of  the  facts  alleged,  sworn  to  before  the 
judge  or  justice  court  judge  and  establishing  the  grounds  for  issuing  the 
warrant.  If  the  judge  or  justice  court  judge  is  satisfied  that  grounds  for  the 
application  exist  or  that  there  is  probable  cause  to  believe  they  exist,  he  shall 
issue  a  warrant  identifying  the  area,  premises,  building  or  conveyance  to  be 
searched,  the  purpose  of  the  search,  and,  if  appropriate,  the  type  of  property 
to  be  searched,  if  any.  The  warrant  shall: 

(A)  State  the  grounds  for  its  issuance  and  the  name  of  each  person 
whose  affidavit  has  been  taken  in  support  thereof; 

(B)  Be  directed  to  a  person  authorized  by  Section  41-29-159  to 
execute  it; 

(C)  Command  the  person  to  whom  it  is  directed  to  inspect  the  area, 
premises,  building  or  conveyance  identified  for  the  purpose  specified,  and 
if  appropriate,  direct  the  seizure  of  the  property  specified; 

(D)  Identify  the  item  or  types  of  property  to  be  seized,  if  any; 

(E)  Direct  that  it  be  served  and  designate  the  judge  or  magistrate  to 
whom  it  shall  be  returned; 
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(3)  A  warrant  issued  pursuant  to  this  section  must  be  executed  and 
returned  within  ten  (10)  days  of  its  date  unless,  upon  a  showing  of  a  need  for 
additional  time,  the  court  orders  otherwise.  If  property  is  seized  pursuant  to 
a  warrant,  a  copy  shall  be  given  to  the  person  from  whom  or  from  whose 
premises  the  property  is  taken,  together  with  a  receipt  for  the  property 
taken.  The  return  of  the  warrant  shall  be  made  promptly,  accompanied  by  a 
written  inventory  of  any  property  taken.  The  inventory  shall  be  made  in  the 
presence  of  the  person  executing  the  warrant  and  of  the  person  from  whose 
possession  or  premises  the  property  was  taken,  if  present,  or  in  the  presence 
of  at  least  one  (1)  credible  person  other  than  the  person  executing  the 
warrant.  A  copy  of  the  inventory  shall  be  delivered  to  the  person  from  whom 
or  from  whose  premises  the  property  was  taken  and  to  the  applicant  for  the 
warrant; 

(4)  The  judge  or  justice  court  judge  who  has  issued  a  warrant  shall 
attach  thereto  a  copy  of  the  return  and  all  papers  returnable  in  connection 
therewith  and  file  them  with  the  clerk  of  the  appropriate  state  court  for  the 
judicial  district  in  which  the  inspection  was  made. 

(b)  The  Mississippi  Bureau  of  Narcotics,  the  State  Board  of  Pharmacy,  the 
State  Board  of  Medical  Licensure,  the  State  Board  of  Dental  Examiners,  the 
Mississippi  Board  of  Nursing  or  the  State  Board  of  Optometry  may  make 
administrative  inspections  of  controlled  premises  in  accordance  with  the 
following  provisions: 

(1)  For  purposes  of  this  section  only,  "controlled  premises"  means: 

(A)  Places  where  persons  registered  or  exempted  from  registration 
requirements  under  this  article  are  required  to  keep  records;  and 

(B)  Places  including  factories,  warehouses,  establishments  and  con- 
veyances in  which  persons  registered  or  exempted  from  registration 
requirements  under  this  article  are  permitted  to  hold,  manufacture, 
compound,  process,  sell,  deliver,  or  otherwise  dispose  of  any  controlled 
substance. 

(2)  When  authorized  by  an  administrative  inspection  warrant  issued  in 
accordance  with  the  conditions  imposed  in  this  section,  an  officer  or  em- 
ployee designated  by  the  Mississippi  Bureau  of  Narcotics,  the  State  Board  of 
Pharmacy,  the  State  Board  of  Medical  Licensure,  the  State  Board  of  Dental 
Examiners,  the  Mississippi  Board  of  Nursing  or  the  State  Board  of  Optom- 
etry, upon  presenting  the  warrant  and  appropriate  credentials  to  the  owner, 
operator  or  agent  in  charge,  may  enter  controlled  premises  for  the  purpose 
of  conducting  an  administrative  inspection. 

(3)  When  authorized  by  an  administrative  inspection  warrant,  an 
officer  or  employee  designated  by  the  Mississippi  Bureau  of  Narcotics,  the 
State  Board  of  Pharmacy,  the  State  Board  of  Medical  Licensure,  the  State 
Board  of  Dental  Examiners,  the  Mississippi  Board  of  Nursing  or  the  State 
Board  of  Optometry  may: 

(A)  Inspect  and  copy  records  required  by  this  article  to  be  kept; 

(B)  Inspect,  within  reasonable  limits  and  in  a  reasonable  manner, 
controlled  premises  and  all  pertinent  equipment,  finished  and  unfinished 
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material,  containers  and  labeling  found  therein,  and,  except  as  provided  in 
paragraph  (5)  of  this  subsection,  all  other  things  therein,  including 
records,  files,  papers,  processes,  controls  and  facilities  bearing  on  violation 
of  this  article;  and 

(C)  Inventory  any  stock  of  any  controlled  substance  therein  and 
obtain  samples  thereof. 

(4)  This  section  does  not  prevent  the  inspection  without  a  warrant  of 
books  and  records  pursuant  to  an  administrative  subpoena,  nor  does  it 
prevent  entries  and  administrative  inspections,  including  seizures  of  prop- 
erty, without  a  warrant: 

(A)  If  the  owner,  operator  or  agent  in  charge  of  the  controlled 
premises  consents; 

(B)  In  situations  presenting  imminent  danger  to  health  or  safety; 

(C)  In  situations  involving  inspection  of  conveyances  if  there  is 
reasonable  cause  to  believe  that  the  mobility  of  the  conveyance  makes  it 
impracticable  to  obtain  a  warrant; 

(D)  In  any  other  exceptional  or  emergency  circumstance  where  time 
or  opportunity  to  apply  for  a  warrant  is  lacking;  or 

(E)  In  all  other  situations  in  which  a  warrant  is  not  constitutionally 
required. 

(5)  An  inspection  authorized  by  this  section  shall  not  extend  to  financial 
data,  sales  data,  other  than  shipment  data,  or  pricing  data  unless  the  owner, 
operator  or  agent  in  charge  of  the  controlled  premises  consents  in  writing. 

(c)  Any  agent  of  the  bureau  authorized  to  execute  a  search  warrant 
involving  controlled  substances,  the  penalty  for  which  is  imprisonment  for 
more  than  one  (1)  year,  may,  without  notice  of  his  authority  and  purpose,  break 
open  an  outer  door  or  inner  door,  or  window  of  a  building,  or  any  part  of  the 
building,  if  the  judge  issuing  the  warrant: 

(1)  Is  satisfied  that  there  is  probable  cause  to  believe  that: 

(A)  The  property  sought  may,  and,  if  such  notice  is  given,  will  be 
easily  and  quickly  destroyed  or  disposed  of;  or 

(B)  The  giving  of  such  notice  will  immediately  endanger  the  life  or 
safety  of  the  executing  officer  or  another  person;  and 

(2)  Has  included  in  the  warrant  a  direction  that  the  officer  executing 
the  warrant  shall  not  be  required  to  give  such  notice. 

Any  officer  acting  under  such  warrant  shall,  as  soon  as  practical,  after 
entering  the  premises,  identify  himself  and  give  the  reasons  and  authority  for 
his  entrance  upon  the  premises. 

Search  warrants  which  include  the  instruction  that  the  executing  officer 
shall  not  be  required  to  give  notice  of  authority  and  purpose  as  authorized  by 
this  subsection  shall  be  issued  only  by  the  county  court  or  county  judge  in 
vacation,  chancery  court  or  by  the  chancellor  in  vacation,  by  the  circuit  court 
or  circuit  judge  in  vacation,  or  by  a  justice  of  the  Mississippi  Supreme  Court. 

This  subsection  shall  expire  and  stand  repealed  from  and  after  July  1, 
1974,  except  that  the  repeal  shall  not  affect  the  validity  or  legality  of  any 
search  authorized  under  this  subsection  and  conducted  prior  to  July  1,  1974. 
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SOURCES:  Codes,  1942,  §  6831-76;  Laws,  1971,  ch.  521,  §  26;  Laws,  1972,  ch.  520, 
§  11;  Laws,  1981,  ch.  502,  §  14;  Laws,  1992,  ch.  580,  §  5;  Laws,  2001,  ch.  470, 
§  4;  Laws,  2005,  ch.  404,  §  8,  eff  from  and  after  July  1,  2005. 

Cross  References  —  Constitutional  provision  for  search  and  seizure,  see  Miss. 
Const  Art.  3,  §  23. 

Authority  of  state  board  of  pharmacy  to  inspect  facihties  and  records  of  pharmacy, 
drug  manufacturer  or  wholesaler,  see  §  73-21-107. 

JUDICLVL  DECISIONS 


1.  In  general. 

2.  Invalid  search  warrant. 

3.  Exigent  circumstances. 

1.  In  general. 

While  Miss.  Code  Ann.  §  41-29- 
157(a)(3)  clearly  dictated  defendant 
should  have  received  a  copy  of  the  war- 
rant, the  supreme  court  has  never  held 
that  failure  to  follow  this  procedure  con- 
stituted reversible  error  or  voided  an  oth- 
erwise valid  search.  Chester  v.  State,  935 
So.  2d  976  (Miss.  2006). 

Probable  cause  existed  for  the  issuance 
of  a  search  warrant  for  a  defendant's  resi- 
dence, in  spite  of  the  defendants'  argu- 
ment that  an  informant's  personal  obser- 
vation of  marijuana  at  the  residence  2 
weeks  earlier  was  stale  and  too  remote, 
where  2  narcotics  agents  saw  a  sale  of 
marijuana,  which  came  from  one  of  the 
defendants  and  from  the  house  in  ques- 
tion on  the  day  of  the  search.  Williams  v. 
State,  583  So.  2d  620  (Miss.  1991). 

A  defendant  in  a  criminal  proceeding 
has  the  right,  under  the  Fourth  and  Four- 
teenth Amendments  of  the  U.S.  Constitu- 
tion, to  challenge  the  truthfulness  of  fac- 
tual statements  made  in  an  affidavit 
supporting  a  search  warrant  subsequent 
to  the  ex  parte  issuance  of  such  warrant 
provided:  (1)  There  are  allegations  of  de- 
liberate falsehood  or  of  reckless  disregard 
for  the  truth  and  such  allegations  are 
accompanied  by  an  offer  of  proof;  (2)  Por- 
tions of  the  warrant  affidavit  that  are 
claimed  to  be  false  are  specifically  pointed 
out  and  accompanied  by  a  statement  of 
supporting  reasons;  (3)  Sworn  affidavits 
or  otherwise  reliable  statements  of  wit- 
nesses should  be  furnished,  or  their  ab- 
sence satisfactorily  explained.  Franks  v. 
Delaware,  438  U.S.  154,  98  S.  Ct.  2674,  57 
L.  Ed.  2d  667  (1978),  on  remand,  398  A.2d 
783  (Del.  1979). 


The  judgment  of  the  trial  court  in  allow- 
ing a  search  warrant  to  be  introduced 
would  not  be  reversed  merely  because 
there  was  a  conflict  in  the  testimony  as  to 
whether  or  not  a  copy  was  delivered  to  the 
defendant.  An  abuse  of  judicial  discretion 
must  be  shown  by  the  great  weight  of  the 
testimony  Wood  v.  State,  322  So.  2d  462 
(Miss.  1975). 

A  return  two  days  after  the  warrant  was 
served  was  not  a  breach  of  the  statutory 
requirements  that  warrants  should  be 
promptly  returned.  Roberts  v.  Mississippi 
State  Hwy  Comm'n,  309  So.  2d  161  (Miss. 
1975). 

2.  Invalid  search  warrant. 

Miss.  Code  Ann.  §  41-29-157(a)(2)  re- 
quires the  affiant's  and  the  affidavit's 
presence  before  the  issuing  magistrate 
before  a  search  warrant  may  properly 
issue  and  under  Miss.  Code  Ann.  §  99-25- 
15,  the  form  of  an  affidavit  for  a  search 
warrant  indicates  the  presence  of  the  af- 
fiant at  issuance;  thus,  the  telephonic 
search  warrant  was  invalid  and  the 
search  of  defendant's  apartment  was  a 
warrantless  search,  but  the  officers,  who 
did  not  intend  to  make  an  arrest,  but  only 
to  preserve  evidence,  acted  reasonably  in 
exigent  circumstances.  White  v.  State,  — 
So.  2d  — ,  2002  Miss.  LEXIS  311  (Miss. 
Oct.  24,  2002),  opinion  withdrawn  by,  sub- 
stituted opinion  at  2003  Miss.  LEXIS  208 
(Miss.  Apr.  10,  2003). 

3.  Exigent  circumstances. 

Officers  had  probable  cause  to  believe 
that  defendant  was  dealing  marijuana, 
they  were  attempting  to  prevent  the  de- 
struction of  evidence  instead  of  effectuat- 
ing arrest  and  seizure,  and  they  reason- 
ably believed  in  good  faith  that  they  had  a 
valid  telephonic  search  warrant  and  were 


579 


§  41-29-159 


Public  Health 


acting  reasonably  in  the  midst  of  exigent  less  search.  White  v.  State,  —  So.  2d  — , 

circumstances;  thus,  the  trial  court,  even  2002  Miss.  LEXIS  311  (Miss.  Oct.  24, 

in  the  absence  of  a  state  statute  allowing  2002),  opinion  withdrawn  by,  substituted 

telephonic  search  warrants,  properly  up-  opinion  at  2003  Miss.  LEXIS  208  (Miss, 

held  the  search  as  a  reasonable  warrant-  Apr.  10,  2003). 

RESEARCH  REFERENCES 


ALR.  Permitting  unlawful  use  of  nar- 
cotics in  private  home  as  criminal  offense. 
54  A.L.R.3d  1297. 

Odor  of  narcotics  as  providing  probable 
cause  for  warrantless  search.  5  A.L.R.4th 
681. 

Propriety  of  stop  and  search  by  law 
enforcement  officers  based  solely  on  drug 
courier  profile.  37  A.L.R.Sth  1. 

Propriety  of  search  of  nonoccupant  visi- 
tor's belongings  pursuant  to  warrant  is- 
sued for  another's  premises.  51  A.L.R.5th 
375. 

Validity  of  police  roadblocks  or  check- 
points for  purpose  of  discovery  of  illegal 
narcotics  violations.  82  A.L.R.5th  103. 


What  circumstances  fall  within  "inevi- 
table discovery"  exception  to  rule  preclud- 
ing admission,  in  criminal  case,  of  evi- 
dence obtained  in  violation  of  Federal 
Constitution.  81  A.L.R.  Fed.  331. 

Am  Jur.  25  Am.  Jur.  2d,  Drugs,  Narcot- 
ics, and  Poisons  §  194. 

1  Am.  Jur.  Trials  555,  Locating  and 
Preserving  Evidence  in  Criminal  Cases, 
§§  30-50. 

2  Am.  Jur.  Trials  171,  Investigating 
Particular  Crimes,  §§  60-63. 

Practice  References.  Smith,  Prosecu- 
tion and  Defense  of  Forfeiture  Cases 
(Matthew  Bender). 


§  41-29-159.  Powers  of  enforcement  personnel;  duty  of  cer- 
tain individuals  to  notify  Bureau  of  Narcotics  of  death 
caused  by  drug  overdose. 

(a)  Any  officer  or  employee  of  the  Mississippi  Bureau  of  Narcotics, 
investigative  unit  of  the  State  Board  of  Pharmacy,  investigative  unit  of  the 
State  Board  of  Medical  Licensure,  investigative  unit  of  the  State  Board  of 
Dental  Examiners,  investigative  unit  of  the  Mississippi  Board  of  Nursing, 
investigative  unit  of  the  State  Board  of  Optometry,  any  duly  sworn  peace 
officer  of  the  State  of  Mississippi,  any  enforcement  officer  of  the  Mississippi 
Department  of  Transportation,  or  any  highway  patrolman,  may,  while  engaged 
in  the  performance  of  his  statutory  duties: 

(1)  Carry  firearms; 

(2)  Execute  and  serve  search  warrants,  arrest  warrants,  subpoenas, 
and  summonses  issued  under  the  authority  of  this  state; 

(3)  Make  arrests  without  warrant  for  any  offense  under  this  article 
committed  in  his  presence,  or  if  he  has  probable  cause  to  believe  that  the 
person  to  be  arrested  has  committed  or  is  committing  a  crime;  and 

(4)  Make  seizures  of  property  pursuant  to  this  article. 

(b)  As  divided  among  the  Mississippi  Bureau  of  Narcotics,  the  State 
Board  of  Pharmacy,  the  State  Board  of  Medical  Licensure,  the  State  Board  of 
Dental  Examiners,  the  Mississippi  Board  of  Nursing  and  the  State  Board  of 
Optometry,  the  primary  responsibility  of  the  illicit  street  traffic  or  other  illicit 
traffic  of  drugs  is  delegated  to  agents  of  the  Mississippi  Bureau  of  Narcotics. 
The  State  Board  of  Pharmacy  is  delegated  the  responsibility  of  regulating  and 
checking  the  legitimate  drug  traffic  among  pharmacists,  pharmacies,  hospi- 
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tals,  nursing  homes,  drug  manufacturers,  and  any  other  related  professions 
and  facihties  with  the  exception  of  the  medical,  dental,  nursing,  optometric 
and  veterinary  professions.  The  State  Board  of  Medical  Licensure  is  respon- 
sible for  regulating  and  checking  the  legitimate  drug  traffic  among  physicians, 
podiatrists  and  veterinarians.  The  Mississippi  Board  of  Dental  Examiners  is 
responsible  for  regulating  and  checking  the  legitimate  drug  traffic  among 
dentists  and  dental  hygienists.  The  Mississippi  Board  of  Nursing  is  respon- 
sible for  regulating  and  checking  the  legitimate  drug  traffic  among  nurses.  The 
State  Board  of  Optometry  is  responsible  for  regulating  and  checking  the 
legitimate  drug  traffic  among  optometrists. 

(c)  The  provisions  of  this  section  shall  not  be  construed  to  limit  or  preclude 
the  detection  or  arrest  of  persons  in  violation  of  Section  41-29-139  by  any  local 
law  enforcement  officer,  sheriff,  deputy  sheriff  or  peace  officer. 

(d)  Agents  of  the  bureau  are  authorized  to  investigate  the  circumstances 
of  deaths  which  are  caused  by  drug  overdose  or  which  are  believed  to  be  caused 
by  drug  overdose,  and  health-care  providers,  coroners  and  law  enforcement 
officers  shall  notify  the  bureau  of  any  death  caused  by  a  drug  overdose  within 
twenty-four  (24)  hours. 

(e)  Any  person  who  shall  impersonate  in  any  way  the  director  or  any 
agent,  or  who  shall  in  any  manner  hold  himself  out  as  being,  or  represent 
himself  as  being,  an  officer  or  agent  of  the  Mississippi  Bureau  of  Narcotics 
shall  be  guilty  of  a  misdemeanor,  and  upon  conviction  thereof  shall  be 
punished  by  a  fine  of  not  less  than  One  Hundred  Dollars  ($100.00)  nor  more 
than  Five  Hundred  Dollars  ($500.00)  or  by  imprisonment  for  not  more  than 
one  (1)  year,  or  by  both  such  fine  and  imprisonment. 

SOURCES:  Codes,  1942,  §  6831-75;  Laws,  1971,  ch.  521,  §  25;  Laws,  1972,  ch.  520, 
§  10;  Laws,  1981,  ch.  502,  §  15;  Laws,  1983,  ch.  488,  §  38;  Laws,  1999,  ch.  417, 
§  2;  Laws,  2001,  ch.  470,  §  5;  Laws,  2005,  ch.  404,  §  9;  Laws,  2007,  ch.  311,  §  1, 
eff  from  and  after  July  1,  2007. 

Cross  References  —  Bureau  of  narcotics,  generally,  see  §§  41-29-107  et  seq. 

Powers  of  special  contract  investigator  or  agent  retained  by  the  director  of  the  bureau 
of  narcotics,  see  §  41-29-112. 

Issuance  of  search  warrants,  see  §  41-29-157. 

Mississippi  Highway  Safety  Patrol,  generally,  see  §§  45-3-1  et  seq. 

State  board  of  dental  examiners,  generally,  see  §§  73-9-1  et  seq. 

State  board  of  medical  licensure,  generally,  see  §§  73-43-1  et  seq. 

Imposition  of  standard  state  assessment  in  addition  to  all  court  imposed  fines  or 
other  penalties  for  any  misdemeanor  violation,  see  §  99-19-73. 

Imposition  of  state  assessment  in  addition  to  all  other  state  assessments  due  under 
§  99-19-73  and  all  court  imposed  fines  or  other  penalties  for  any  violation  of  §  41-29- 
139,  see  §  99-19-73. 

ATTORNEY  GENERAL  OPINIONS 

Under  Section  41-29-159,  agents  of  the  authority  to  execute  a  grand  jury  capias 
Mississippi  Bureau  of  Narcotics  have  the     and  arrest  defendants  indicted  for  viola- 
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tions  of  the  Uniform  Controlled  Sub- 
stances Law.  Jones,  September  9,  1996, 
A.G.  Op.  #96-0622. 


RESEARCH  REFERENCES 


ALR.  Authority  of  Public  Official, 
Whose  Duties  or  Functions  Generally  Do 
Not  Entail  Traffic  Stops,  To  Effectuate 
Traffic  Stop  of  Vehicle.  18  A.L.R.6th  519. 

Am  Jur.  25  Am.  Jur.  2d,  Drugs  and 
Controlled  Substances  §§  189  et  seq. 


CJS.  72  C.J.S.,  Poisons  §  9. 

Practice  References.  Smith,  Prosecu- 
tion and  Defense  of  Forfeiture  Cases 
(Matthew  Bender). 


§  41-29-160.    Payments  to  informers;  disposition  of  moneys 
expended  for  purchase  of  controlled  substances. 

The  director  is  authorized  to  pay  any  person  such  sum  or  sums  of  money 
as  he  may  deem  appropriate  for  information  concerning  a  violation  of  this 
article  from  funds  appropriated  for  the  bureau  of  narcotics. 

Moneys  expended  from  the  funds  of  the  bureau  for  the  purchase  of 
controlled  substances,  and  subsequently  recovered  shall  be  returned  to  the 
account  from  which  they  were  originally  drawn  for  such  purpose.  Detailed 
records  and  accounts  of  the  use  and  disposition  of  such  funds  shall  be  kept  by 
the  director. 

SOURCES:  Codes,  1942,  §  6831-91;  Laws,  1972,  ch.  520,  §  17,  eff  from  and  after 
passage  (approved  May  19,  1972). 

JUDICIAL  DECISIONS 


1.  In  general. 

Conviction  for  sale  of  marijuana  may  be 
based  upon  evidence  provided  by  confi- 
dential informant  who  is  former  drug  of- 
fender and  is  paid  on  contingency  fee  basis 


so  long  as  full  facts  and  circumstances  of 
fee  arrangement  are  disclosed  to  jury  and 
v/itness  is  subject  to  cross-examination. 
Wilhams  V  State,  463  So.  2d  1064,  57 
A.L.R.4th  633  (Miss.  1985). 


RESEARCH  REFERENCES 


ALR.  Adverse  presumption  or  inference  amine  informant  in  criminal  prosecution 
based  on  state's  failure  to  produce  or  ex-     —  modern  cases.  80  A,L.R.4th  547. 

§  41-29-161.    Bonds  of  bureau  officers  and  employees. 

Any  officer  or  employee  of  the  Mississippi  Bureau  of  Drug  Enforcement 
who  is  authorized  to  investigate,  carry  firearms,  serve  search  warrants,  and  do 
all  things  as  set  forth  in  this  article  shall  prior  to  entering  upon  the  discharge 
of  his  duties  enter  into  a  good  and  sufficient  surety  bond  in  the  sum  of  Ten 
Thousand  Dollars  ($10,000.00)  with  a  surety  company  authorized  and  doing 
business  within  the  State  of  Mississippi.  The  said  bond  herein  is  conditioned 
upon  the  faithful  performance  of  the  duties  of  his  office.  All  premiums  shall  be 
paid  as  are  other  expenses  of  the  bureau. 
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SOURCES:  Codes,  1942,  §  6831-84;  Laws,  1971,  ch.  521,  §  34,  eff  from  and  after 
passage  (approved  April  16,  1971). 

Cross  References  —  "Mississippi  Bureau  of  Drug  Enforcement"  means  the  bureau 
of  narcotics,  see  §  41-29-105(d). 

§  41-29-163.    Judicial  review  of  final  determinations,  findings 
and  conclusions. 

All  final  determinations,  findings  and  conclusions  of  the  board,  the  bureau 
or  the  State  Board  of  Pharmacy  under  this  article  are  final  and  conclusive 
decisions  of  the  matters  involved.  Except  as  otherwise  provided  by  Section 
41-29-176,  any  person  aggrieved  by  the  decision  may  obtain  review  of  the 
decision  in  the  chancery  court. 

SOURCES:  Codes,  1942,  §  6831-80;  Laws,  1971,  eh.  521,  §  30;  Laws,  1972,  ch.  520, 
§  13;  Laws,  1988,  ch.  474,  §  2,  eff  from  and  after  July  1,  1988. 

RESEARCH  REFERENCES 

Am  Jur.  25  Am.  Jur.  2d,  Drugs  and  license  to  another  —  by  existing  license 

Controlled  Substances  §  196.  holder). 

16A  Am.  Jur.  PI  &  Pr  Forms  (Rev),  16A  Am.  Jur.  PI  &  Pr  Forms  (Rev), 

Licenses  and  Permits,  Forms  23  et  seq.  Licenses  and  Permits,  Forms  43-46,  48 

(petition  or  application  —  for  judicial  re-  (revocation  or  suspension), 
view  of  licensing  authority's  grant  of  a 

§  41-29-165.    Judicial  review  of  convictions  and  orders. 

Any  person  being  aggrieved  by  any  conviction  or  order  of  any  board  or 
commission  authorized  under  this  article  shall  have  a  right  to  appeal  from  said 
order  or  conviction  to  the  circuit  court  of  the  county  of  the  residence  of  the 
defendant  or  of  the  county  where  the  offense  was  committed.  Said  appeal  shall 
be  tried  de  novo.  Appeals  taken  under  this  article  shall  be  perfected  as  all  other 
appeals  to  the  circuit  court. 

SOURCES:  Codes,  1942,  §  6831-85;  Laws,  1971,  ch.  521,  §  35,  eff  from  and  after 
passage  (approved  April  16,  1971). 

§  41-29-167.    Cooperative  arrangements. 

(a)  The  State  Board  of  Medical  Licensure,  the  Mississippi  Bureau  of 
Narcotics,  the  State  Board  of  Pharmacy,  the  State  Board  of  Dental  Examiners, 
the  Mississippi  Board  of  Nursing  and  the  State  Board  of  Optometry  shall 
cooperate  with  federal  and  other  state  agencies  in  discharging  their  responsi- 
bilities concerning  traffic  in  controlled  substances  and  in  suppressing  the 
abuse  of  controlled  substances.  To  this  end,  they  may: 

(1)  Arrange  for  the  exchange  of  information  among  governmental 
officials  concerning  the  use  and  abuse  of  controlled  substances; 
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(2)  Coordinate  and  cooperate  in  training  programs  concerning  con- 
trolled substance  law  enforcement  at  local  and  state  levels; 

(3)  Cooperate  with  the  United  States  Drug  Enforcement  Administra- 
tion by  establishing  a  centralized  unit  to  accept,  catalogue,  file  and  collect 
statistics,  including  records  of  drug  dependent  persons  and  other  controlled 
substance  law  offenders  within  the  state,  and  make  the  information  avail- 
able for  federal,  state  and  local  law  enforcement  purposes;  and 

(4)  Conduct  programs  of  eradication  aimed  at  destroying  wild  or  illicit 
growth  of  plant  species  from  which  controlled  substances  may  be  extracted. 

(b)  Results,  information  and  evidence  received  from  the  United  States 
Drug  Enforcement  Administration  relating  to  the  regulatory  functions  of  this 
article,  including  results  of  inspections  conducted  by  it  may  be  relied  and  acted 
upon  by  the  Mississippi  Bureau  of  Narcotics,  the  State  Board  of  Pharmacy,  the 
State  Board  of  Medical  Licensure,  the  State  Board  of  Dental  Examiners,  the 
Mississippi  Board  of  Nursing  and  the  State  Board  of  Optometry  in  the  exercise 
of  their  regulatory  functions  under  this  article. 

SOURCES:  Codes,  1942,  §  6831-78;  Laws,  1971,  ch.  521,  §  28;  Laws,  1983,  ch.  522, 
§  16;  Laws,  2001,  ch.  470,  §  6;  Laws,  2005,  ch.  404,  §  10,  eff  from  and  after 
July  1,  2005. 

Cross  References  —  State  board  of  dental  examiners,  see  §  73-9-7. 
State  board  of  medical  licensure,  see  §§  73-43-1  et  seq. 

RESEARCH  REFERENCES 

ALR.  Application,  to  drug  or  narcotic       Am  Jur.  25  Am.  Jur.  2d,  Drugs  and 
records  maintained  by  druggist  or  physi-     Controlled  Substances  §§  19-32. 
cian,  of  "required  records"  exception  to 
privilege  against  self-incrimination.  96 
A.L.R.  Fed.  868. 

§  41-29-168.    Required  reports. 

(1)  Every  sheriff,  chief  of  police  or  constable  or  other  peace  officer  in  this 
state  and  the  identification  bureau  of  the  highway  safety  patrol  is  hereby 
required  to  report  to  the  bureau  all  arrests,  incidences  and  information 
involving  or  connected  with  controlled  substances. 

(2)  The  owner,  manager,  practitioner,  or  any  other  person  having  posses- 
sion or  custody  of  controlled  substances  or  of  premises  on  which  controlled 
substances  are  stored  or  located,  whether  or  not  such  person  is  a  registrant 
under  Section  41-29-125,  is  hereby  required  to  report  to  the  bureau  any  theft, 
burglary,  robbery  or  attempted  theft,  burglary  or  robbery  of  such  premises  or 
substance,  or  the  mysterious  disappearance  of  any  controlled  substance  within 
forty-eight  (48)  hours  of  the  discovery  of  such  occurrence  or  disappearance. 

(3)  The  director  shall  promulgate  appropriate  procedures  and  shall  sup- 
ply forms  to  facilitate  the  reports  as  required  by  subsections  (1)  and  (2)  of  this 
section. 
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(4)  It  shall  be  unlawful  for  any  person  required  to  submit  reports  under 
subsection  (2)  of  this  section  to  omit  to  do  so  or  to  knowingly  submit  a  false  or 
incorrect  report,  in  whole  or  in  part,  and  upon  conviction  such  person  shall  be 
guilty  of  a  misdemeanor  and  shall  be  fined  not  less  than  One  Hundred  Dollars 
($100.00)  nor  more  than  Five  Hundred  Dollars  ($500.00)  and  may  be  confined 
for  not  more  than  thirty  (30)  days. 

SOURCES:  Codes,  1942,  §  6831-89;  Laws,  1972,  ch.  520,  §  15,  eff  from  and  after 
July  1,  1972. 

Cross  References  —  Imposition  of  standard  state  assessment  in  addition  to  all 
court  imposed  fines  or  other  penalties  for  any  misdemeanor  violation,  see  §  99-19-73. 

§  41-29-169.    Drug  abuse  education  programs. 

The  Mississippi  Bureau  of  Drug  Enforcement  and  state  board  of  education 
shall  carry  out  educational  programs  designed  to  prevent  and  deter  misuse 
and  abuse  of  controlled  substances.  In  connection  with  these  programs  they 
may: 

(1)  Promote  better  recognition  of  the  problems  of  misuse  and  abuse  of 
controlled  substances  within  the  regulated  industry  and  among  interested 
groups  and  organizations; 

(2)  Assist  the  regulated  industry  and  interested  groups  and  organiza- 
tions in  contributing  to  the  reduction  of  misuse  and  abuse  of  controlled 
substances; 

(3)  Consult  with  interested  groups  and  organizations  to  aid  them  in 
solving  administrative  and  organizational  problems; 

(4)  Evaluate  procedures,  projects,  techniques,  and  controls  conducted  or 
proposed  as  part  of  educational  programs  on  misuse  and  abuse  of  controlled 
substances; 

(5)  Disseminate  the  results  of  research  on  misuse  and  abuse  of  con- 
trolled substances  to  promote  a  better  public  understanding  of  what  prob- 
lems exist  and  what  can  be  done  to  combat  them;  and 

(6)  Assist  in  the  education  and  training  of  state  and  local  law  enforce- 
ment officials  in  their  efforts  to  control  misuse  and  abuse  of  controlled 
substances. 

SOURCES:  Codes,  1942,  §  6831-81;  Laws,  1971,  ch.  521,  §  31,  eff  from  and  after 
passage  (approved  April  16,  1971). 

Cross  References  —  State  board  of  education,  generally,  see  §§  37-1-1  et  seq. 

Establishment  of  State  Board  of  Mental  Health  and  State  Department  of  Mental 
Health  in  connection  with  services  provided  for  drug  dependent  persons,  see  §§  41-4-1 
et  seq. 

"Mississippi  Bureau  of  Drug  Enforcement"  meaning  the  bureau  of  narcotics,  see 
§  41-29-105(d). 

Commitment  of  alcoholics  and  drug  addicts  for  treatment,  see  §§  41-31-1  et  seq. 
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§  41-29-171.  Research  programs  on  misuse  and  abuse  of  con- 
trolled substances. 

(a)  The  Mississippi  Bureau  of  Narcotics,  the  State  Board  of  Pharmacy,  the 
State  Board  of  Medical  Licensure,  the  State  Board  of  Dental  Examiners,  the 
Mississippi  Board  of  Nursing  and  the  State  Board  of  Optometry  shall  encour- 
age research  on  misuse  and  abuse  of  controlled  substances.  In  connection  with 
the  research,  and  in  furtherance  of  the  enforcement  of  this  article  they  may: 

(1)  Establish  methods  to  assess  accurately  the  effects  of  controlled 
substances  and  identify  and  characterize  those  with  potential  for  abuse; 

(2)  Make  studies  and  undertake  programs  of  research  to: 

(A)  Develop  new  or  improved  approaches,  techniques,  systems,  equip- 
ment and  devices  to  strengthen  the  enforcement  of  this  article; 

(B)  Determine  patterns  of  misuse  and  abuse  of  controlled  substances 
and  the  social  effects  thereof;  and 

(C)  Improve  methods  for  preventing,  predicting,  understanding  and 
dealing  with  the  misuse  and  abuse  of  controlled  substances; 

(3)  Enter  into  contracts  with  public  agencies,  institutions  of  higher 
education,  and  private  organizations  or  individuals  for  the  purpose  of 
conducting  research,  demonstrations,  or  special  projects  which  bear  directly 
on  misuse  and  abuse  of  controlled  substances. 

(b)  The  Mississippi  Bureau  of  Narcotics  and  the  State  Board  of  Education 
may  enter  into  contracts  for  educational  and  research  activities  without 
performance  bonds. 

(c)  The  board  may  authorize  the  possession  and  distribution  of  controlled 
substances  by  persons  engaged  in  research.  Persons  who  obtain  this  authori- 
zation are  exempt  from  state  prosecution  for  possession  and  distribution  of 
controlled  substances  to  the  extent  of  the  authorization. 

SOURCES:  Codes,  1942,  §  6831-82;  Laws,  1971,  ch.  521,  §  32;  Laws,  1983,  ch.  522, 
§  17;  Laws,  2001,  ch.  470,  §  7;  Laws,  2005,  ch.  404,  §  11,  eff  from  and  after 
July  1,  2005. 

Cross  References  —  "Mississippi  Bureau  of  Drug  Enforcement"  meaning  the 
bureau  of  narcotics,  see  §  41-29-105(d). 

Commitment  of  alcoholics  and  drug  addicts  for  treatment,  see  §§  41-31-1  et  seq. 

State  board  of  dental  examiners,  see  §  73-9-7. 

State  board  of  medical  licensure,  see  §§  73-43-1  et  seq. 

§  41-29-173.  Effect  of  Uniform  Controlled  Substances  Law  on 
pending  proceedings. 

(a)  Prosecutions  for  any  violations  under  prior  laws  shall  not  be  affected 
or  abated  by  the  provisions  of  this  article.  The  penalty  for  any  such  violations 
shall  be  prescribed  in  accordance  with  subsection  (d)  of  Section  41-29-149. 

(b)  Civil  seizures  or  forfeitures  and  injunctive  proceedings  commenced 
prior  to  May  19,  1972,  are  not  affected  by  this  article. 
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(c)  All  administrative  proceedings  pending  under  prior  laws  which  are 
superseded  by  this  article  shall  be  continued  and  brought  to  a  final  determi- 
nation in  accord  with  the  laws  and  rules  in  effect  prior  to  May  19,  1972.  Any 
substance  controlled  under  prior  law  which  is  not  listed  within  Schedules  I 
through  V,  being  Sections  41-29-113  through  41-29-121,  is  automatically 
controlled  without  further  proceedings  and  shall  be  listed  in  the  appropriate 
schedule. 

(d)  The  state  board  of  pharmacy  and  state  board  of  medical  licensure  shall 
initially  permit  persons  to  register  who  own  or  operate  any  establishment 
engaged  in  the  manufacture,  distribution  or  dispensing  of  any  controlled 
substance  prior  to  May  19,  1972,  and  who  are  registered  or  licensed  by  the 
state. 

(e)  This  article  applies  to  violations  of  law,  seizures  and  forfeiture, 
injunctive  proceedings,  administrative  proceedings  and  investigations  which 
occur  following  May  19,  1972. 

SOURCES:  Codes,  1942,  §  6831-83;  Laws,  1971,  ch.  521,  §  33;  Laws,  1972,  ch.  520, 
§  14;  Laws,  1981,  ch.  502,  §  16,  eff  from  and  after  July  1,  1981. 

Cross  References  —  Sentencing  or  resentencing  of  persons  indicted  or  convicted 
under  prior  law,  see  §  41-29-149. 


JUDICIAL  DECISIONS 


1.  In  general. 

Where  the  punishment  for  a  violation 
involving  the  sale  of  marijuana  was  re- 
duced under  the  Uniform  Controlled  Sub- 
stances Law  of  1971,  which  became  effec- 
tive April  16,  1971,  the  imposition  of  a 
punishment  for  an  April  12,  1971,  viola- 
tion under  the  provisions  of  the  1971  Law 
would  not  be  within  the  prohibition 
against  enactment  of  ex  post  facto  laws. 
Moore  v  State,  264  So.  2d  414  (Miss. 
1972). 

Under  subsection  (a)  of  Code  1942, 
§  6831-83,  providing  that  the  penalty  for 


violations  occurring  prior  to  April  16, 
1971,  the  effective  date  of  the  Uniform 
Controlled  Substances  Law  of  1971,  was 
to  be  prescribed  in  accordance  with  the 
1971  Law,  it  was  not  inappropriate  to 
refer  to  the  1971  Law  in  an  indictment 
charging  the  sale  of  marijuana  on  April  2, 
1971,  since,  if  the  sale  of  marijuana  was 
not  a  violation  under  the  1971  Law,  there 
would  be  no  penalty  to  prescribe.  Alston  v. 
State,  258  So.  2d  436  (Miss.  1972). 


RESEARCH  REFERENCES 


ALR.  Who  is  exempt  from  forfeiture  of 
drug  proceeds  under  "innocent  owner" 
provision  of  21  USCS  §  881(a)(7)  [redes- 
ignated as  21  USCS  §  889].  109  A.L.R. 
Fed.  322. 

Who  is  exempt  from  forfeiture  of  real 
property  under  "innocent  owner"  provi- 


sion of  21  USCS  §  881(a)(7).  110  A.L.R. 
Fed.  569. 

Am  Jur.  25  Am.  Jur.  2d,  Drugs  and 
Controlled  Substances  §§  214  et  seq. 

Practice  References.  Smith,  Prosecu- 
tion and  Defense  of  Forfeiture  Cases 
(Matthew  Bender). 
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§  41-29-175.    Continuation  of  regulations. 

Any  orders  and  rules  promulgated  under  any  law  affected  by  this  article 
and  in  effect  on  April  16,  1971,  and  not  in  conflict  with  the  provisions  of  this 
article  shall  continue  in  effect  until  modified,  superseded  or  repealed. 

SOURCES:  Codes,  1942,  §  6831-86;  Laws,  1971,  ch.  521,  §  36,  eff  from  and  after 
passage  (approved  April  16,  1971). 

RESEARCH  REFERENCES 

ALR.  Propriety  of  civil  or  criminal  for- 
feiture of  computer  hardware  or  software. 
39  A.L.R.Sth  87. 

§  41-29-176.  Forfeiture  of  property  other  than  controlled  sub- 
stance, raw  material  or  paraphernalia  [Repealed  effective 
July  1,  2014]. 

(1)  When  any  property  other  than  a  controlled  substance,  raw  material  or 
paraphernalia,  the  value  of  which  does  not  exceed  Twenty  Thousand  Dollars 
($20,000.00),  is  seized  under  the  Uniform  Controlled  Substances  Law,  the 
property  may  be  forfeited  by  the  administrative  forfeiture  procedures  provided 
for  in  this  section. 

(2)  The  attorney  for  or  any  representative  of  the  seizing  law  enforcement 
agency  shall  provide  notice  of  intention  to  forfeit  the  seized  property  admin- 
istratively, either  by  certified  mail,  return  receipt  requested,  or  by  personal 
delivery,  to  all  persons  who  are  required  to  be  notified  pursuant  to  Section 
41-29-177(2),  Mississippi  Code  of  1972. 

(3)  In  the  event  that  notice  of  intention  to  forfeit  the  seized  property 
administratively  cannot  be  given  as  provided  in  subsection  (2)  of  this  section 
because  of  refusal,  failure  to  claim,  insufficient  address  or  any  other  reason, 
the  attorney  for  or  representative  of  the  seizing  law  enforcement  agency  shall 
provide  notice  by  publication  in  a  newspaper  of  general  circulation  in  the 
county  in  which  the  seizure  occurred  for  once  a  week  for  three  (3)  consecutive 
weeks.  However,  if  the  value  of  the  property  seized  does  not  exceed  Ten 
Thousand  Dollars  ($10,000.00),  substitute  notice  under  this  subsection  (3)  of 
intention  to  administratively  forfeit  the  property  may  be  made  by  posting  a 
notice  on  an  official  state  government  forfeiture  site  for  at  least  thirty  (30) 
consecutive  days.  The  site  shall  be  created  and  maintained  by  the  Mississippi 
Bureau  of  Narcotics.  Should  other  seizing  law  enforcement  agencies  choose  to 
utilize  the  site  for  Internet  publication,  the  bureau  may  charge  a  reasonable 
fee  for  such  usage. 

(4)  Notice  pursuant  to  subsections  (2)  and  (3)  of  this  section  shall  include 
the  following  information: 

(a)  A  description  of  the  property; 

(b)  The  approximate  value  of  the  property; 

(c)  The  date  and  place  of  the  seizure; 
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(d)  The  connection  between  the  property  and  the  violation  of  the 
Uniform  Controlled  Substances  Law; 

(e)  The  instructions  for  filing  a  request  for  judicial  review;  and 

(f)  A  statement  that  the  property  will  be  forfeited  to  the  seizing  law 
enforcement  agency  if  a  request  for  judicial  review  is  not  timely  filed. 

(5)  Any  person  claiming  an  interest  in  property  which  is  the  subject  of  a 
notice  under  this  section  may,  within  thirty  (30)  days  after  receipt  of  the  notice 
or  of  the  date  of  the  first  publication  of  the  notice,  file  a  petition  to  contest 
forfeiture  signed  by  the  claimant  in  the  county  court,  if  a  county  court  exists, 
or  otherwise  in  the  circuit  court  of  the  county  in  which  the  seizure  is  made  or 
the  county  in  which  the  criminal  prosecution  is  brought,  in  order  to  claim  an 
interest  in  the  property.  Upon  the  filing  of  the  petition  and  the  payment  of  the 
filing  fees,  service  of  the  petition  shall  be  made  on  the  attorney  for  or 
representative  of  the  seizing  law  enforcement  agency,  and  the  proceedings 
shall  thereafter  be  governed  by  the  rules  of  civil  procedure. 

(6)  If  no  petition  to  contest  forfeiture  is  timely  filed,  the  attorney  for  the 
seizing  law  enforcement  agency  shall  prepare  a  written  declaration  of  forfei- 
ture of  the  subject  property  and  the  forfeited  property  shall  be  used,  distrib- 
uted or  disposed  of  in  accordance  with  the  provisions  of  Section  41-29-181, 
Mississippi  Code  of  1972. 

SOURCES:  Laws,  1988,  ch.  474,  §  1;  Laws,  1996,  ch.  511,  §  2;  Laws,  2012,  ch.  495, 
§  1;  Laws,  2013,  ch.  484,  §  1,  eff  from  and  after  July  1,  2013. 

Editor's  Note  —  Laws  of  2013,  ch.  484,  §  2,  provides: 

"SECTION  2.  This  act  shall  take  effect  and  be  in  force  from  and  after  July  1,  2013, 
and  shall  stand  repealed  on  July  1,  2014." 

Amendment  Notes  —  The  2012  amendment  substituted  "Twenty  Thousand  Dollars 
($20,000.00)"  for  "Ten  Thousand  Dollars  ($10,000.00)"  in  (1). 

The  2013  amendment  added  the  last  three  sentences  of  (3). 

Cross  References  —  Accrual  of  forfeitures  upon  adoption  of  constitution,  see  Miss. 
Const.  Art.  15,  §  281. 
Review  by  the  chancery  court,  see  §  41-29-163. 

Disposition  of  property  other  than  controlled  substances,  raw  materials,  and  para- 
phernalia, see  §  41-29-177. 

Procedure  for  disposition  of  property  other  than  controlled  substance,  raw  material, 
or  paraphernalia,  see  §  41-29-179. 

JUDICLU.  DECISIONS 


1.  In  general. 

2.  Contest  of  forfeiture. 

1.  In  general. 

When  a  forfeiture  is  adjudicated  in  con- 
junction with  criminal  proceedings,  the 
contraband  money  should  be  deposited 
into  the  county's  general  fund  pursuant  to 
Art  14  §  261  of  the  Mississippi  Constitu- 
tion and  is  subject  to  the  usual  accounting 
and  audit  procedures  of  the  county  and/or 


State;  in  those  instances  where  criminal 
proceedings  are  never  brought,  or  in  cases 
where  the  forfeiture  proceedings  are  not 
adjudicated  in  conjunction  with  a  criminal 
trial,  the  statutory  provisions  of  §§  41-29- 
176  through  41-29-181  will  prevail.  Bell  v. 
State,  623  So.  2d  267  (Miss.  1993). 

The  forfeitures  provided  for  in  §§  41- 
29-176  through  41-29-185  are  civil  in  na- 
ture, rather  than  criminal,  and  therefore 
do  not  conflict  with  Article  14,  §  261  of  the 
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Mississippi  Constitution.  State  ex  rel. 
Miss.  Bureau  of  Narcotics  v.  Lincoln 
County,  605  So.  2d  802  (Miss.  1992). 

2.  Contest  of  forfeiture. 

Owner  failed  to  file  a  statutorily  suffi- 
cient petition  to  recover  seized  property 
and  contest  forfeiture  within  30  days  after 
receipt  of  the  notice  of  intention  to  forfeit, 
because  the  petition  was  only  signed  by 
the  owner's  attorney,  and  the  appellate 
court  overruled  the  owner's  assertion  that 
the  amended  answer  after  the  30  days 
passed  cured  the  deficiency.  1999  Buick 
Century  v.  State,  966  So.  2d  841  (Miss.  Ct. 
App.  2007). 

City's  notice  of  intent  to  seize  an  own- 
er's pickup  truck  met  the  notice  require- 
ments of  Miss.  Code  Ann.  §  41-29-176(4); 
the  notice  contained  instructions  for  con- 
testing the  forfeiture,  with  which  the 
owner  complied,  and  which  the  city  timely 


filed  in  the  circuit  court,  and  the  owner's 
rights  to  contest  the  forfeiture  were  pre- 
served and  executed.  Fason  v.  City  of 
Winona,  909  So.  2d  163  (Miss.  Ct.  App. 
2005). 

A  petition  to  contest  a  forfeiture  was  not 
timely  filed,  notwithstanding  the  petition- 
er's assertion  that  he  was  not  served  with 
a  notice  of  intention  to  forfeit  property  on 
the  date  of  his  arrest,  where  the  notice 
was  dated  on  the  date  of  his  arrest  and  the 
sheriff's  return  which  accompanied  the 
notice  indicated  that  the  notice  was 
served  on  the  date  of  his  arrest.  Craigo  v. 
North  Mississippi  Narcotics  Unit,  762  So. 
2d  349  (Miss.  Ct.  App.  2000). 

M.R.C.P.  6(b)  does  not  authorize  a  trial 
court  to  enlarge  the  30  day  period  pro- 
vided by  this  section  for  the  filing  of  a 
petition  to  contest  the  forfeiture  of  prop- 
erty. Craigo  v.  North  Mississippi  Narcotics 
Unit,  762  So.  2d  349  (Miss.  Ct.  App.  2000). 


ATTORNEY  GENERAL  OPINIONS 


When  there  is  no  contest  to  an  admin- 
istrative forfeiture,  the  law  enforcement 
agency  may  have  an  agreement  with  the 
county  prosecutor,  the  district  attorney,  or 
some  other  attorney  to  represent  it  in  the 
administrative  forfeiture.  Ready,  June  16, 
2000,  A.G.  Op.  #2000-0302. 

There  is  no  need  to  have  a  judge  sign 
the  declaration  of  forfeiture  under  the 
administrative  forfeiture  procedures;  the 


declaration  of  forfeiture  needs  merely  to 
be  signed  by  the  attorney  representing  the 
seizing  law  enforcement  agency.  Ready, 
June  16,  2000,  A.G.  Op.  #2000-0302. 

The  declaration  of  forfeiture  may  be 
filed  immediately  after  the  order  of  dis- 
missal has  been  executed,  provided  the  30 
days  allowed  for  filing  a  petition  has  ex- 
pired. Knochel,  July  25,  2006,  A.G.  Op. 
06-0290. 


RESEARCH  REFERENCES 


ALR.  Forfeitability  of  property  held  in 
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enforcement  officer.  84  A.L.R.4th  637. 
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under  Uniform  Controlled  Substances  Act 
or  similar  statutes.  86  A.L.R.4th  995. 

Forfeitability  of  property  under  Uni- 
form Controlled  Substances  Act  or  similar 
statute  where  amount  of  controlled  sub- 
stance seized  is  small.  6  A.L.R.5th  652. 
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ing hearing  as  affecting  forfeitability  un- 


der Uniform  Controlled  Substances  Act  or 
similar  statute.  6  A.L.R.5th  711. 
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A.L.R.5th  87. 
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hensive Drug  Abuse  Prevention  and  Con- 
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Law  Reviews.  Payne,  An  introduction       Practice  References.  Smith,  Prosecu- 
te civil  forfeiture  in  Mississippi:  An  effec-     tion  and  Defense  of  Forfeiture  Cases 
tive  law  enforcement  tool  or  cash  register     (Matthew  Bender), 
justice?  59  Miss.  L.  J.  453,  Fall  1989. 

§  41-29-177.  Procedure  for  disposition  of  seized  property; 
petition  of  forfeiture;  inquiry  into  ownership;  failure  to 
discover  owner. 

(1)  Except  as  otherwise  provided  in  Section  41-29-176,  Mississippi  Code  of 
1972,  when  any  property,  other  than  a  controlled  substance,  raw  material  or 
paraphernalia,  is  seized  under  the  Uniform  Controlled  Substances  Law, 
proceedings  under  this  section  shall  be  instituted  within  thirty  (30)  days  from 
the  date  of  seizure  or  the  subject  property  shall  be  immediately  returned  to  the 
party  from  whom  seized. 

(2)  A  petition  for  forfeiture  shall  be  filed  in  the  name  of  the  State  of 
Mississippi,  the  county  or  the  municipality  and  may  be  filed  in  the  county  in 
which  the  seizure  is  made,  the  county  in  which  the  criminal  prosecution  is 
brought  or  the  county  in  which  the  owner  of  the  seized  property  is  found. 
Forfeiture  proceedings  may  be  brought  in  the  circuit  court  or  the  county  court 
if  a  county  court  exists  in  the  county  and  the  value  of  the  seized  property  is 
within  the  jurisdictional  limits  of  the  county  court  as  set  forth  in  Section 
9-9-21,  Mississippi  Code  of  1972.  A  copy  of  such  petition  shall  be  served  upon 
the  following  persons  by  service  of  process  in  the  same  manner  as  in  civil  cases: 

(a)  The  owner  of  the  property,  if  address  is  known; 

(b)  Any  secured  party  who  has  registered  his  lien  or  filed  a  financing 
statement  as  provided  by  law,  if  the  identity  of  such  secured  party  can  be 
ascertained  by  the  Bureau  of  Narcotics  or  the  local  law  enforcement  agency 
by  making  a  good  faith  effort  to  ascertain  the  identity  of  such  secured  party 
as  described  in  subsections  (3),  (4),  (5),  (6)  and  (7)  of  this  section; 

(c)  Any  other  bona  fide  lienholder  or  secured  party  or  other  person 
holding  an  interest  in  the  property  in  the  nature  of  a  security  interest  of 
whom  the  Mississippi  Bureau  of  Narcotics  or  the  local  law  enforcement 
agency  has  actual  knowledge; 

(d)  Any  holder  of  a  mortgage,  deed  of  trust,  lien  or  encumbrance  of 
record,  if  the  property  is  real  estate,  by  making  a  good  faith  inquiry  as 
described  in  subsection  (8)  of  this  section;  and 

(e)  Any  person  in  possession  of  property  subject  to  forfeiture  at  the  time 
that  it  was  seized. 

(3)  If  the  property  is  a  motor  vehicle  susceptible  of  titling  under  the 
Mississippi  Motor  Vehicle  Title  Law  and  if  there  is  any  reasonable  cause  to 
believe  that  the  vehicle  has  been  titled,  the  Bureau  of  Narcotics  or  the  local  law 
enforcement  agency  shall  make  inquiry  of  the  State  Tax  Commission  as  to 
what  the  records  of  the  State  Tax  Commission  show  as  to  who  is  the  record 
owner  of  the  vehicle  and  who,  if  anyone,  holds  any  lien  or  security  interest 
which  affects  the  vehicle. 

(4)  If  the  property  is  a  motor  vehicle  and  is  not  titled  in  the  State  of 
Mississippi,  then  the  Bureau  of  Narcotics  or  the  local  law  enforcement  agency 
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shall  attempt  to  ascertain  the  name  and  address  of  the  person  in  whose  name 
the  vehicle  is  licensed,  and  if  the  vehicle  is  licensed  in  a  state  which  has  in 
effect  a  certificate  of  title  law,  the  bureau  or  the  local  law  enforcement  agency 
shall  make  inquiry  of  the  appropriate  agency  of  that  state  as  to  what  the 
records  of  the  agency  show  as  to  who  is  the  record  owner  of  the  vehicle  and 
who,  if  anyone,  holds  any  lien,  security  interest  or  other  instrument  in  the 
nature  of  a  security  device  which  affects  the  vehicle. 

(5)  If  the  property  is  of  a  nature  that  a  financing  statement  is  required  by 
the  laws  of  this  state  to  be  filed  to  perfect  a  security  interest  affecting  the 
property  and  if  there  is  any  reasonable  cause  to  believe  that  a  financing 
statement  covering  the  security  interest  has  been  filed  under  the  laws  of  this 
state,  the  Bureau  of  Narcotics  or  the  local  law  enforcement  agency  shall  make 
inquiry  of  the  appropriate  office  designated  in  Section  75-9-501,  Mississippi 
Code  of  1972,  as  to  what  the  records  show  as  to  who  is  the  record  owner  of  the 
property  and  who,  if  anyone,  has  filed  a  financing  statement  affecting  the 
property 

(6)  If  the  property  is  an  aircraft  or  part  thereof  and  if  there  is  any 
reasonable  cause  to  believe  that  an  instrument  in  the  nature  of  a  security 
device  affects  the  property,  then  the  Bureau  of  Narcotics  or  the  local  law 
enforcement  agency  shall  make  inquiry  of  the  Mississippi  Department  of 
Transportation  as  to  what  the  records  of  the  Federal  Aviation  Administration 
show  as  to  who  is  the  record  owner  of  the  property  and  who,  if  anyone,  holds 
an  instrument  in  the  nature  of  a  security  device  which  affects  the  property. 

(7)  In  the  case  of  all  other  personal  property  subject  to  forfeiture,  if  there 
is  any  reasonable  cause  to  believe  that  an  instrument  in  the  nature  of  a 
security  device  affects  the  property,  then  the  Bureau  of  Narcotics  or  the  local 
law  enforcement  agency  shall  make  a  good  faith  inquiry  to  identify  the  holder 
of  any  such  instrument. 

(8)  If  the  property  is  real  estate,  the  Bureau  of  Narcotics  or  the  local  law 
enforcement  agency  shall  make  inquiry  of  the  chancery  clerk  of  the  county 
wherein  the  property  is  located  to  determine  who  is  the  owner  of  record  and 
who,  if  anyone,  is  a  holder  of  a  bona  fide  mortgage,  deed  of  trust,  lien  or 
encumbrance. 

(9)  In  the  event  the  answer  to  an  inquiry  states  that  the  record  owner  of 
the  property  is  any  person  other  than  the  person  who  was  in  possession  of  it 
when  it  was  seized,  or  states  that  any  person  holds  any  lien,  encumbrance, 
security  interest,  other  interest  in  the  nature  of  a  security  interest,  mortgage 
or  deed  of  trust  which  affects  the  property,  the  Bureau  of  Narcotics  or  the  local 
law  enforcement  agency  shall  cause  any  record  owner  and  also  any  lienholder, 
secured  party,  other  person  who  holds  an  interest  in  the  property  in  the  nature 
of  a  security  interest,  or  holder  of  an  encumbrance,  mortgage  or  deed  of  trust 
which  affects  the  property  to  be  named  in  the  petition  of  forfeiture  and  to  be 
served  with  process  in  the  same  manner  as  in  civil  cases. 

(10)  If  the  owner  of  the  property  cannot  be  found  and  served  with  a  copy 
of  the  petition  of  forfeiture,  or  if  no  person  was  in  possession  of  the  property 
subject  to  forfeiture  at  the  time  that  it  was  seized  and  the  owner  of  the  property 
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is  unknown,  the  Bureau  of  Narcotics  or  the  local  law  enforcement  agency  shall 
file  with  the  clerk  of  the  court  in  which  the  proceeding  is  pending  an  affidavit 
to  such  effect,  whereupon  the  clerk  of  the  court  shall  publish  notice  of  the 

hearing  addressed  to  "the  Unknown  Owner  of  ,"  filling  in  the  blank 

space  with  a  reasonably  detailed  description  of  the  property  subject  to 
forfeiture.  Service  by  publication  shall  contain  the  other  requisites  prescribed 
in  Section  11-33-41,  and  shall  be  served  as  provided  in  Section  11-33-37, 
Mississippi  Code  of  1972,  for  publication  of  notice  for  attachments  at  law. 

(11)  No  proceedings  instituted  pursuant  to  the  provisions  of  this  article 
shall  proceed  to  hearing  unless  the  judge  conducting  the  hearing  is  satisfied 
that  this  section  has  been  complied  with.  Any  answer  received  from  an  inquiry 
required  by  subsections  (3)  through  (8)  of  this  section  shall  be  introduced  into 
evidence  at  the  hearing. 

SOURCES:  Laws,  1979,  ch.  473,  §  1;  Laws,  1982,  ch.  323,  §  5;  Laws,  1985,  ch.  388, 
§  3;  Laws,  1986,  ch.  361,  §  3;  Laws,  1988,  ch.  474,  §  3;  Laws,  1992,  ch.  496, 
§  26;  Laws,  1996,  ch.  511,  §  3;  Laws,  2001,  ch.  495,  §  24,  eff  from  and  after 
Jan.  1,  2002. 

Editor's  Note  —  Section  27-3-4  provides  that  the  terms  '"Mississippi  State  Tax 
Commission,'  'State  Tax  Commission,'  'Tax  Commission'  and  'commission'  appearing  in 
the  laws  of  this  state  in  connection  with  the  performance  of  the  duties  and  functions  by 
the  Mississippi  State  Tax  Commission,  the  State  Tax  Commission  or  Tax  Commission 
shall  mean  the  Department  of  Revenue." 

Cross  References  —  Disposition  of  seized  controlled  substances,  see  §  41-29-154. 

Mississippi  Motor  Vehicle  and  Manufactured  Housing  Title  Law,  see  §§  63-21-1  et 
seq. 

Federal  Aspects  —  Federal  Aviation  Programs,  generally,  see  49  USCS  §  40101  et 
seq. 

Federal  Aviation  Administration  generally,  see  49  USCS  §  1341  et  seq. 

JUDICLVL  DECISIONS 


1.  In  general. 

2.  Innocent  owner. 

3.  Constitutionality. 

1.  In  generaL 

Pursuant  to  Miss.  Code  Ann.  §  41-29- 
177(1),  the  county's  forfeiture  complaint 
against  defendant  was  timely;  however, 
there  was  no  explanation  by  the  county  for 
the  delay  in  the  proceedings,  and  on  re- 
mand, the  county  had  the  opportunity  to 
explain  the  delay  and  defendant  could 
explain  why  he  did  not  request  a  hearing 
for  three  years.  One  1970  Mercury  Cougar 
V  Tunica  County  936  So.  2d  988  (Miss.  Ct. 
App.  2006). 

City  seized  cash  and  a  vehicle;  subse- 
quently, the  city  released  the  vehicle,  but 
not  the  cash,  to  the  owner  The  forfeiture 
proceedings  in  the  case,  because  of  the 


value  of  the  property  involved,  which  was 
$35,370  in  cash,  had  to  be  instituted  by 
the  city  pursuant  to  Miss.  Code  Ann.  §  41- 
29-177,  which  required  that  forfeiture 
proceedings  be  instituted  within  30  days, 
but  the  city  never  instituted  such  proceed- 
ings within  30  days;  therefore,  in  accor- 
dance with  the  requirement  of  Miss.  Code 
Ann.  §  41-29-177(1),  the  seized  property 
had  to  be  returned  to  the  owner.  City  of 
Hattiesburg  v.  Thirty-Five  Thousand 
Three  Hundred  Seventy  Dollars,  872  So. 
2d  701  (Miss.  Ct.  App.  2004). 

A  petition  for  forfeiture  was  not  filed 
promptly  where  it  was  not  filed  until  three 
months  after  the  seizure  of  a  vehicle  and 
there  was  nothing  in  the  record  to  justify 
the  delay.  Galloway  v.  City  of  New  Albany, 
735  So.  2d  407  (Miss.  1999). 
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Two  bank  accounts  were  not  subject  to 
forfeiture,  notwithstanding  that  the 
owner  of  the  accounts  pled  guilty  to  con- 
spiracy to  distribute  500  grams  or  more  of 
cocaine  and  the  commission  of  a  drug 
crime  with  a  firearm,  where  the  state's 
witness  could  not  tie  the  monies  in  the 
bank  accounts  with  any  criminal  conduct 
by  the  owner.  One  1979  Ford  15V  v.  State 
ex  rel.  Miss.  Bureau  of  Narcotics,  721  So. 
2d  631  (Miss.  1998). 

When  a  forfeiture  is  adjudicated  in  con- 
junction with  criminal  proceedings,  the 
contraband  money  should  be  deposited 
into  the  county's  general  fund  pursuant  to 
Art  14  §  261  of  the  Mississippi  Constitu- 
tion and  is  subject  to  the  usual  accounting 
and  audit  procedures  of  the  county  and/or 
State;  in  those  instances  where  criminal 
proceedings  are  never  brought,  or  in  cases 
where  the  forfeiture  proceedings  are  not 
adjudicated  in  conjunction  with  a  criminal 
trial,  the  statutory  provisions  of  §§  41-29- 
176  through  41-29-181  will  prevail.  Bell  v. 
State,  623  So.  2d  267  (Miss.  1993). 

Eighteen  month  delay  between  seizure 
of  money  and  filing  of  petition  for  forfei- 
ture of  money  violates  §  41-29-177,  and 
requires  dismissal  of  petition  for  forfei- 
ture, where  no  explanation  for  delay  is 


offered.  Lewis  v.  State,  481  So.  2d  842 
(Miss.  1985). 

2.  Innocent  owner. 

The  owner  of  a  vehicle  was  an  innocent 
owner  where  the  evidence  indicated  that 
he  did  not  know  about  or  consent  to  a  drug 
transaction  and  that  he  thought  he  was 
driving  his  wife,  who  was  involved  in  the 
transaction,  to  pick  up  child  support.  Gal- 
loway V.  City  of  New  Albany,  735  So.  2d 
407  (Miss.  1999). 

3.  Constitutionality. 

In  an  action  seeking  the  recovery  of 
damages  for  the  allegedly  unconstitu- 
tional forfeiture  of  his  truck  and  to  obtain 
a  declaration  that  the  forfeiture  statute  at 
issue  was  unconstitutional,  the  defendant 
state  was  not  entitled  to  summary  judg- 
ment since,  although  the  statute  required 
institution  of  forfeiture  proceedings 
"promptly,"  it  set  forth  no  guidelines  for 
when  a  hearing  on  the  forfeiture  must  be 
held  and  this  rendered  the  statute  facially 
unconstitutional  because  it  allowed  the 
government  to  deprive  a  presumably  in- 
nocent person  of  his  property  indefinitely 
without  due  process  of  law.  Galloway  v. 
City  of  New  Albany,  92  F.  Supp.  2d  592 
(N.D.  Miss.  2000). 
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Miss.  Code  Section  41-29-177(10)  pro- 
vides procedure  for  forfeiture  of  property 
where  owner  of  property  cannot  be  served 
with  copy  of  petition  and/or  where  there 
was  no  person  in  possession  of  property  at 
time  it  was  seized.  Magee,  Jan.  8,  1993, 
A.G.  Op.  #92-0909. 

Miss.  Code  Section  41-29-177(2)  pro- 
vides that  petition  for  forfeiture  of  seized 
property  may  be  filed  "in  the  name  of  the 
State  of  Mississippi,  the  county  or  the 
municipality";  because  petition  is  to  be 
brought  in  name  of  county  and  not  in 
name  of  law  enforcement  agency,  county, 
acting  through  board  of  supervisors,  has 
authority  to  decide  whether  or  not  it  will 
pay  private  attorney  to  maintain  forfei- 
ture proceeding  on  county's  behalf 
Brumley,  Jan.  8,  1993,  A.G.  Op.  #92-0991. 

Procedure  for  making  forfeiture  expen- 
ditures out  of  sheriff's  budget  is  provided 


for  in  Miss.  Code  Section  41-29-177(2). 
Brumley,  Jan.  8,  1993,  A.G.  Op.  #92-0991. 

Based  on  Section  41-29-177,  service  of 
process  providing  notice  should  be  served 
in  the  same  manner  as  in  civil  cases.  All 
diligent  efforts  should  be  made  to  provide 
actual  notice  when  at  all  possible.  Notice 
by  publication  should  be  used  only  in  the 
event  that  the  owner  of  the  property  to  be 
seized  is  unknown  and  diligent  efforts  to 
ascertain  the  identity  or  whereabouts  of 
such  owner  fail.  Alldredge,  May  3,  1996, 
A.G.  Op.  #96-0269. 

A  city  could  institute  a  forfeiture  action 
with  regard  to  cash  found  on  the  person  of 
a  dead  suspected  local  drug  dealer  where 
the  deceased's  mother  was  believed  to 
have  resided  in  California,  there  had  been 
no  contact  with  her  since  1996,  she  was 
believed  to  have  died,  and  it  was  unknown 
whether  the  deceased  had  any  other  rela- 
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tives.  Strahan,  Nov.  10,  2000,  A.G.  Op. 
#2000-0638. 

The  manner  in  which  deadly  weapons 
should  be  disposed  of  depends  on  the  man- 
ner in  which  they  were  seized;  specifically. 
Section  41-29-177  provides  for  the  man- 
ner in  which  a  weapon  that  has  been 
seized  and  forfeited  under  the  Uniform 
Controlled  Substances  Law  should  be  dis- 


posed of;  for  all  other  deadly  weapons  that 
are  seized,  Section  45-9-151  should  be 
followed;  Section  21-39-21  is  a  general 
statute  with  regard  to  lost,  stolen,  aban- 
doned, or  misplaced  property,  but  Section 
45-9-151  is  specific  to  deadly  weapons  and 
therefore  the  more  specific  statute  should 
be  followed.  Malta,  May  26,  2000,  A.G.  Op. 
#2000-0221. 
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Validity  and  construction  of  provisions 
of  Uniform  Controlled  Substances  Act  pro- 
viding for  forfeiture  hearing  before  law 
enforcement  officer.  84  A.L.R.4th  637. 
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§  41-29-179.  Procedure  for  disposition  of  seized  property; 
answer;  hearing;  burden  of  proving  property  subject  to 
forfeiture;  disposition  after  court's  finding;  summary  forfei- 
ture of  controlled  substances,  raw  material  and  parapher- 
nalia. 

(1)  Except  as  otherwise  provided  in  Section  41-29-176,  an  owner  of 
property,  other  than  a  controlled  substance,  raw  material  or  paraphernalia, 
that  has  been  seized  shall  file  an  answer  within  thirty  (30)  days  after  the 
completion  of  service  of  process.  If  an  answer  is  not  filed,  the  court  shall  hear 
evidence  that  the  property  is  subject  to  forfeiture  and  forfeit  the  property  to  the 
Mississippi  Bureau  of  Narcotics  or  the  local  law  enforcement  agency.  If  an 
answer  is  filed,  a  time  for  hearing  on  forfeiture  shall  be  set  within  thirty  (30) 
days  of  filing  the  answer  or  at  the  succeeding  term  of  court  if  court  would  not 
be  in  progress  within  thirty  (30)  days  after  filing  the  answer.  Provided, 
however,  that  upon  request  by  the  Bureau  of  Narcotics,  the  local  law  enforce- 
ment agency  or  the  owner  of  the  property,  the  court  may  postpone  said 
forfeiture  hearing  to  a  date  past  the  time  any  criminal  action  is  pending 
against  said  owner. 
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(2)  If  the  owner  of  the  property  has  filed  an  answer  denjdng  that  the 
property  is  subject  to  forfeiture,  then  the  burden  is  on  the  petitioner  to  prove 
that  the  property  is  subject  to  forfeiture.  However,  if  an  answer  has  not  been 
filed  by  the  owner  of  the  property,  the  petition  for  forfeiture  may  be  introduced 
into  evidence  and  is  prima  facie  evidence  that  the  property  is  subject  to 
forfeiture.  The  standard  of  proof  placed  upon  the  petitioner  in  regard  to 
property  forfeited  under  the  provisions  of  this  article  shall  be  by  a  preponder- 
ance of  the  evidence. 

(3)  At  the  hearing  any  claimant  of  any  right,  title  or  interest  in  the 
property  may  prove  his  lien,  encumbrance,  security  interest,  other  interest  in 
the  nature  of  a  security  interest,  mortgage  or  deed  of  trust  to  be  bona  fide  and 
created  without  knowledge  or  consent  that  the  property  was  to  be  used  so  as  to 
cause  the  property  to  be  subject  to  forfeiture. 

(4)  If  it  is  found  that  the  property  is  subject  to  forfeiture,  then  the  judge 
shall  forfeit  the  property  to  the  Mississippi  Bureau  of  Narcotics  or  the  local  law 
enforcement  agency.  However,  if  proof  at  the  hearing  discloses  that  the  interest 
of  any  bona  fide  lienholder,  secured  party,  other  person  holding  an  interest  in 
the  property  in  the  nature  of  a  security  interest,  or  any  holder  of  a  bona  fide 
encumbrance,  mortgage  or  deed  of  trust  is  greater  than  or  equal  to  the  present 
value  of  the  property,  the  court  shall  order  the  property  released  to  him.  If  such 
interest  is  less  than  the  present  value  of  the  property  and  if  the  proof  shows 
that  the  property  is  subject  to  forfeiture,  the  court  shall  order  the  property 
forfeited  to  the  Mississippi  Bureau  of  Narcotics  or  the  local  law  enforcement 
agency 

(5)  Upon  a  petition  filed  in  the  name  of  the  State  of  Mississippi,  the  county 
or  the  municipality  with  the  clerk  of  the  circuit  court  of  the  county  in  which  the 
seizure  of  any  controlled  substance  or  raw  material  is  made,  the  circuit  court 
having  jurisdiction  may  order  the  controlled  substance  or  raw  material 
summarily  forfeited  except  when  lawful  possession  and  title  can  be  ascer- 
tained. If  a  person  is  found  to  have  had  lawful  possession  and  title  prior  to 
seizure,  the  court  shall  order  the  controlled  substance  or  raw  material 
returned  to  the  owner,  if  the  owner  so  desires.  Upon  a  petition  filed  in  the  name 
of  the  State  of  Mississippi,  the  county  or  the  municipality  with  the  clerk  of  the 
circuit  court  of  the  county  in  which  the  seizure  of  any  purported  paraphernalia 
is  made,  the  circuit  court  having  jurisdiction  may  order  such  seized  property 
summarily  forfeited  when  the  court  has  determined  the  seized  property  to  be 
paraphernalia  as  defined  in  Section  41-29-105(v). 

SOURCES:  Laws,  1979,  ch.  473,  §  2;  Laws,  1982,  ch.  323,  §  6;  Laws,  1985,  ch.  388, 
§  4;  Laws,  1986,  ch.  361,  §  4;  Laws,  1988,  ch.  474,  §  4,  eff  from  and  after  July 
1,  1988. 

Cross  References  —  Disposition  of  seized  controlled  substances,  see  §  41-29-154. 
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JUDICIAL  DECISIONS 


1.  In  general. 

2.  Innocent  owner  defense. 

1.  In  general. 

Owner  failed  to  file  a  statutorily  suffi- 
cient petition  to  recover  seized  property 
and  contest  forfeiture  within  30  days  after 
receipt  of  the  notice  of  intention  to  forfeit, 
because  the  petition  was  only  signed  by 
the  owner's  attorney,  and  the  appellate 
court  overruled  the  owner's  assertion  that 
the  amended  answer  after  the  30  days 
passed  cured  the  deficiency.  1999  Buick 
Century  v.  State,  966  So.  2d  841  (Miss.  Ct. 
App.  2007). 

Supreme  Court  of  Mississippi  adopts 
the  United  States  Court  of  Appeals  for  the 
Seventh  Circuit's  sound  reasoning  and 
finding  that  dog  alerts  to  currency  are 
entitled  to  probative  weight  in  forfeiture 
proceedings;  the  currency  contamination 
theory  is  rejected.  Evans  v.  City  of  Ab- 
erdeen, 926  So.  2d  181  (Miss.  2006). 

City  did  not  meet  its  burden  of  showing 
that  a  civil  forfeiture  of  money  was  war- 
ranted; a  dog  sniff  was  not  entitled  to 
weight  due  to  the  fact  that  a  bag  used 
could  have  been  contaminated,  no  infer- 
ence of  illegal  narcotics  trafficking  arose 
due  to  the  fact  that  money  was  found  in 
connection  with  a  brass  container,  a  brillo 
pad,  and  burnt  tin  foil  since  there  was 
conflicting  evidence  regarding  the  use  of 
those  items,  and  there  were  no  drugs 
found  in  a  residence.  Evans  v.  City  of 
Aberdeen,  926  So.  2d  181  (Miss.  2006). 

Where  a  property  owner  files  a  verified 
answer  denying  that  the  property  is  sub- 
ject to  forfeiture,  the  burden  is  on  the 
State  to  prove  to  the  contrary;  the  State 
must  demonstrate  by  a  preponderance  of 
the  evidence  that  the  owner  had  knowl- 
edge of  or  consented  to  the  illegal  use  of 
his  or  her  property  for  drug-related  activi- 
ties. Marsh  v.  Gruver,  642  So.  2d  381 
(Miss.  1994). 

The  evidence  was  insufficient  to  demon- 
strate a  vehicle  owner's  knowledge  of  or 
consent  to  her  brother's  use  of  her  vehicle 
to  transport  a  controlled  substance,  and 
therefore  forfeiture  of  the  vehicle  after  the 
brother's  arrest  for  possession  of  cocaine 
was  improper,  even  though  the  owner  was 


aware  that  her  brother  had  previously 
been  arrested  on  drug  possession  charges 
and  she  frequently  allowed  him  to  use  her 
vehicle,  where  she  filed  a  verified  answer 
denying  that  her  vehicle  was  subject  to 
forfeiture,  and  she  had  warned  her 
brother  against  using  her  car  for  drug 
activities,  since  facts  merely  creating  a 
suspicion  that  the  owner  of  a  vehicle  had 
knowledge  of  the  driver's  illegal  activity 
are  inadequate  to  support  a  forfeiture. 
Marsh  v.  Gruver,  642  So.  2d  381  (Miss. 
1994). 

There  was  insufficient  proof  of  the  nec- 
essary nexus  between  $1,270  in  cash 
found  in  a  suspect's  pocket  and  crack 
cocaine  found  in  his  car  to  warrant  seizure 
of  the  money  where  the  cocaine  was  in  a 
match  box  on  the  passenger  side  of  the 
console,  there  was  no  evidence  of  furtive 
gestures  or  any  other  suggestion  that  the 
suspect  had  handled  the  package,  the  sus- 
pect denied  that  the  money  was  in  close 
proximity  to  the  cocaine,  he  offered  a 
reason  why  he  was  carrying  the  money  on 
his  person,  and  there  was  no  evidence  that 
the  suspect  was  a  drug  dealer;  in  the 
absence  of  direct  proof  of  trafficking, 
where  there  is  uncontradicted  proof  of  an 
alternate  source,  the  presumption  in 
§  41-29-153(a)(7)  that  drugs  and  money 
found  in  close  proximity  are  forfeitable 
has  been  rebutted  and  disappears.  Neely 
V.  State  ex  rel.  Tate  County  628  So.  2d 
1376  (Miss.  1993). 

The  evidence  was  sufficient  to  support  a 
finding  that  $16,700  cash  found  in  the 
defendant's  automobile  had  been  used  or 
was  intended  for  use  in  violation  of  the 
Uniform  Controlled  Substances  Law 
(§§  41-29-101  et  seg.),  and  was  therefore 
subject  to  forfeiture,  where  the  cash  was 
in  mostly  20  dollar  and  50  dollar  denomi- 
nations, it  was  found  in  a  "Crown  Royal" 
velvet  bag,  plastic  "Ziploc"  bags,  2  spare 
tires,  and  2  rolls  of  gray  duct  tape  were 
also  found  in  the  defendant's  automobile, 
and  an  employee  of  the  Mississippi  Bu- 
reau of  Narcotics  testified  that  it  was 
common  to  see  20  dollar  and  50  dollar 
denominations  used  in  drug  trafficking 
and  that  the  other  items  found  in  the 
defendant's  automobile  were  also  com- 
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monly  used  in  narcotics  trafficking.  Hick- 
man V.  State  ex  rel.  Mississippi  Dep't  of 
Pub.  Safety,  592  So.  2d  44  (Miss.  1991). 

The  burden  of  proof  on  the  State,  under 
§  41-29-179,  is  a  preponderance  of  the 
evidence.  Reed  v.  State  ex  rel.  Miss.  Bu- 
reau of  Narcotics,  460  So.  2d  115  (Miss. 
1984). 

If  the  owner  of  an  automobile  used  to 
facilitate  the  illegal  transportation,  sale, 
receipt,  possession,  or  concealment  of  cer- 
tain controlled  substances  files  a  verified 
answer  in  response  to  a  petition  for  forfei- 
ture pursuant  to  §  41-29-153,  denying 
that  his  automobile  is  subject  to  forfei- 
ture, §  41-29-179  places  upon  the  state 
the  burden  of  proving  the  propriety  of  the 
forfeiture  by  a  preponderance  of  the  evi- 
dence; moreover,  facts  merely  creating  a 
suspicion  that  the  owner  had  knowledge 
of  the  driver's  illegal  activity  are  inad- 
equate to  support  a  forfeiture  and,  accord- 
ingly, the  facts  that  the  vehicle  owner's 


husband  occasionally  used  her  automo- 
bile, that  he  had  access  to  her  keys,  and 
that  she  knew  of  his  eight-year-old  drug- 
related  conviction  were  insufficient  to 
warrant  forfeiture  of  her  car.  Ervin  v. 
State  ex  rel.  Mississippi  Bureau  of  Narcot- 
ics, 434  So.  2d  1324  (Miss.  1983). 

2.  Innocent  owner  defense. 

Preponderance  of  the  evidence  did  not 
support  a  finding  that  appellant  claimant 
knew  of  or  consented  to  her  son's  use  of 
her  vehicle  for  drug-related  activities;  af- 
ter the  claimant  and  her  husband  sus- 
pected that  the  son  was  stealing  the  hus- 
band's medications,  they  took  numerous 
measures  to  stop  him  from  doing  so  (in- 
cluding having  the  medicine  held  at  the 
post  office  and  carrying  the  medicine  with 
them  in  a  bag),  and  the  son  did  not  have  a 
driver's  license  and  was  not  allowed  to 
drive  the  vehicle.  1994  Mercury  Cougar  v. 
Tishomingo  County  970  So.  2d  744  (Miss. 
Ct.  App.  2007). 


ATTORNEY  GENERAL  OPINIONS 


A  city  could  institute  a  forfeiture  action 
with  regard  to  cash  found  on  the  person  of 
a  dead  suspected  local  drug  dealer  where 
the  deceased's  mother  was  believed  to 
have  resided  in  California;  there  had  been 
no  contact  with  her  since  1996  and  she 
was  believed  to  have  died,  and  it  was 
unknown  whether  the  deceased  had  any 
other  relatives.  Strahan,  Nov.  10,  2000, 
A.G.  Op.  #2000-0638. 


An  answer  or  pleading  filed  under  Sec- 
tion 41-29-179  should  be  signed  by  the 
attorney  filing  the  pleading  or,  if  no  attor- 
ney, by  the  individual  filing  the  pleading. 
In  either  case  the  pleading  need  not  be 
verified.  Davis,  May  26,  2006,  A.G.  Op. 
06-0199. 


RESEARCH  REFERENCES 


ALR.  Forfeitability  of  property  held  in 
marital  estate  under  Uniform  Controlled 
Substances  Act  or  similar  statute.  84 
A.L.R.4th  620. 

Validity  and  construction  of  provisions 
of  Uniform  Controlled  Substances  Act  pro- 
viding for  forfeiture  hearing  before  law 
enforcement  officer.  84  A.L.R.4th  637. 

Am  Jur.  25  Am.  Jur.  2d,  Drugs  and 
Controlled  Substances  §§  214  et  seq. 


CJS.  28  C.J.S.,  Drugs  and  Narcotics 
Supp  §§  233,  235  et  seq. 

Law  Reviews.  Paj^e,  An  introduction 
to  civil  forfeiture  in  Mississippi:  An  effec- 
tive law  enforcement  tool  or  cash  register 
justice?  59  Miss.  L.  J.  453,  Fall  1989. 

Practice  References.  Smith,  Prosecu- 
tion and  Defense  of  Forfeiture  Cases 
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§  41-29-181.    Procedure  for  disposition  of  seized  property; 
order  directing  disposition  by  bureau  of  narcotics. 

(1)  Regarding  all  controlled  substances,  raw  materials  and  paraphernalia 
which  have  been  forfeited,  the  circuit  court  shall  by  its  order  direct  the  Bureau 
of  Narcotics  to: 

(a)  Retain  the  property  for  its  official  purposes; 

(b)  Deliver  the  property  to  a  government  agency  or  department  for 
official  purposes; 

(c)  Deliver  the  property  to  a  person  authorized  by  the  court  to  receive  it; 

or 

(d)  Destroy  the  property  that  is  not  otherwise  disposed,  pursuant  to  the 
provisions  of  Section  41-29-154. 

(2)  All  other  property,  real  or  personal,  which  is  forfeited  under  this 
article,  except  as  otherwise  provided  in  Section  41-29-185,  and  except  as 
provided  in  subsections  (3),  (7)  and  (8)  of  this  section,  shall  be  liquidated  and, 
after  deduction  of  court  costs  and  the  expenses  of  liquidation,  the  proceeds 
shall  be  divided  and  deposited  as  follows: 

(a)  In  the  event  only  one  (1)  law  enforcement  agency  participates  in  the 
underlying  criminal  case  out  of  which  the  forfeiture  arises,  twenty  percent 
(20%)  of  the  proceeds  shall  be  forwarded  to  the  State  Treasurer  and 
deposited  in  the  General  Fund  of  the  state  and  eighty  percent  (80%)  of  the 
proceeds  shall  be  deposited  and  credited  to  the  budget  of  the  participating 
law  enforcement  agency 

(b)  In  the  event  more  than  one  (1)  law  enforcement  agency  participates 
in  the  underlying  criminal  case  out  of  which  the  forfeiture  arises,  eighty 
percent  (80%)  of  the  proceeds  shall  be  deposited  and  credited  to  the  budget 
of  the  law  enforcement  agency  whose  officers  initiated  the  criminal  case  and 
twenty  percent  (20%)  shall  be  divided  equitably  between  or  among  the  other 
participating  law  enforcement  agencies,  and  shall  be  deposited  and  credited 
to  the  budgets  of  the  participating  law  enforcement  agencies.  In  the  event 
that  the  other  participating  law  enforcement  agencies  cannot  agree  on  the 
division  of  their  twenty  percent  (20%),  a  petition  shall  be  filed  by  any  one  of 
them  in  the  court  in  which  the  civil  forfeiture  case  is  brought  and  the  court 
shall  make  an  equitable  division. 

If  the  criminal  case  is  initiated  by  an  officer  of  the  Bureau  of  Narcotics  and 
more  than  one  (1)  law  enforcement  agency  participates  in  the  underlying 
criminal  case  out  of  which  the  forfeiture  arises,  the  proceeds  shall  be  divided 
equitably  between  or  among  the  Bureau  of  Narcotics  and  other  participating 
law  enforcement  agencies  and  shall  be  deposited  and  credited  to  the  budgets  of 
the  participating  law  enforcement  agencies.  In  the  event  that  the  Bureau  of 
Narcotics  and  the  other  participating  law  enforcement  agencies  cannot  agree 
on  an  equitable  division  of  the  proceeds,  a  petition  shall  be  filed  by  any  one  of 
them  in  the  court  in  which  the  civil  forfeiture  case  is  brought  and  the  court 
shall  make  an  equitable  division. 
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(3)  All  money  which  is  forfeited  under  this  article,  except  as  otherwise 
provided  by  Section  41-29-185,  shall  be  divided,  deposited  and  credited  in  the 
same  manner  as  set  forth  in  subsection  (2)  of  this  section. 

(4)  All  property  forfeited,  deposited  and  credited  to  the  Mississippi 
Bureau  of  Narcotics  under  this  article  shall  be  forwarded  to  the  State 
Treasurer  and  deposited  in  a  special  fund  for  use  by  the  Mississippi  Bureau  of 
Narcotics  upon  appropriation  by  the  Legislature. 

(5)  All  real  estate  which  is  forfeited  under  the  provisions  of  this  article 
shall  be  sold  to  the  highest  and  best  bidder  at  a  public  auction  for  cash,  such 
auction  to  be  conducted  by  the  chief  law  enforcement  officer  of  the  initiating 
law  enforcement  agency,  or  his  designee,  at  such  place,  on  such  notice  and  in 
accordance  with  the  same  procedure,  as  far  as  practicable,  as  is  required  in  the 
case  of  sales  of  land  under  execution  at  law.  The  proceeds  of  such  sale  shall  first 
be  applied  to  the  cost  and  expense  in  administering  and  conducting  such  sale, 
then  to  the  satisfaction  of  all  mortgages,  deeds  of  trust,  liens  and  encum- 
brances of  record  on  such  property.  The  remaining  proceeds  shall  be  divided, 
forwarded  and  deposited  in  the  same  manner  set  out  in  subsection  (2)  of  this 
section. 

(6)  All  other  property  that  has  been  forfeited  shall,  except  as  otherwise 
provided,  be  sold  at  a  public  auction  for  cash  by  the  chief  law  enforcement 
officer  of  the  initiating  law  enforcement  agency,  or  his  designee,  to  the  highest 
and  best  bidder  after  advertising  the  sale  for  at  least  once  each  week  for  three 
(3)  consecutive  weeks,  the  last  notice  to  appear  not  more  than  ten  (10)  days  nor 
less  than  five  (5)  days  prior  to  such  sale,  in  a  newspaper  having  a  general 
circulation  in  the  jurisdiction  in  which  said  law  enforcement  agency  is  located. 
Such  notices  shall  contain  a  description  of  the  property  to  be  sold  and  a 
statement  of  the  time  and  place  of  sale.  It  shall  not  be  necessary  to  the  validity 
of  such  sale  either  to  have  the  property  present  at  the  place  of  sale  or  to  have 
the  name  of  the  owner  thereof  stated  in  such  notice.  The  proceeds  of  the  sale 
shall  be  disposed  of  as  follows: 

(a)  To  any  bona  fide  lienholder,  secured  party  or  other  party  holding  an 
interest  in  the  property  in  the  nature  of  a  security  interest,  to  the  extent  of 
his  interest;  and 

(b)  The  balance,  if  any,  remaining  after  deduction  of  all  storage,  court 
costs  and  expenses  of  liquidation  shall  be  divided,  forwarded  and  deposited 
in  the  same  manner  set  out  in  subsection  (2)  of  this  section. 

(7)  (a)  Any  county  or  municipal  law  enforcement  agency  may  maintain, 
repair,  use  and  operate  for  official  purposes  all  property,  other  than  real 
property,  money  or  such  property  that  is  described  in  subsection  (1)  of  this 
section,  that  has  been  forfeited  to  the  agency  if  it  is  free  from  any  interest  of 
a  bona  fide  lienholder,  secured  party  or  other  party  who  holds  an  interest  in 
the  property  in  the  nature  of  a  security  interest.  Such  county  or  municipal 
law  enforcement  agency  may  purchase  the  interest  of  a  bona  fide  lienholder, 
secured  party  or  other  party  who  holds  an  interest  so  that  the  property  can 
be  released  for  its  use.  If  the  property  is  a  motor  vehicle  susceptible  of  titling 
under  the  Mississippi  Motor  Vehicle  Title  Law,  the  law  enforcement  agency 
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shall  be  deemed  to  be  the  purchaser,  and  the  certificate  of  title  shall  be 
issued  to  it  as  required  by  subsection  (9)  of  this  section. 

(b)  (i)  If  a  vehicle  is  forfeited  to  or  transferred  to  a  sheriff's  department, 
then  the  sheriff  may  transfer  the  vehicle  to  the  county  for  official  or 
governmental  use  as  the  board  of  supervisors  may  direct. 

(ii)  If  a  vehicle  is  forfeited  to  or  transferred  to  a  police  department, 
then  the  police  chief  may  transfer  the  vehicle  to  the  municipality  for 
official  or  governmental  use  as  the  governing  authority  of  the  municipality 
may  direct. 

(c)  If  a  motor  vehicle  forfeited  to  a  county  or  municipal  law  enforcement 
agency  becomes  obsolete  or  is  no  longer  needed  for  official  or  governmental 
purposes,  it  may  be  disposed  of  in  accordance  with  Section  19-7-5  or  in  the 
manner  provided  by  law  for  disposing  of  municipal  property. 

(8)  The  Mississippi  Bureau  of  Narcotics  may  maintain,  repair,  use  and 
operate  for  official  purposes  all  property,  other  than  real  property,  money  or 
such  property  as  is  described  in  subsection  (1)  of  this  section,  that  has  been 
forfeited  to  the  bureau  if  it  is  free  from  any  interest  of  a  bona  fide  lienholder, 
secured  party,  or  other  party  who  holds  an  interest  in  the  property  in  the 
nature  of  a  security  interest.  In  such  case,  the  bureau  may  purchase  the 
interest  of  a  bona  fide  lienholder,  secured  party  or  other  party  who  holds  an 
interest  so  that  such  property  can  be  released  for  use  by  the  bureau. 

The  bureau  may  maintain,  repair,  use  and  operate  such  property  with 
money  appropriated  to  the  bureau  for  current  operations.  If  the  property  is  a 
motor  vehicle  susceptible  of  titling  under  the  Mississippi  Motor  Vehicle  Title 
Law,  the  bureau  is  deemed  to  be  the  purchaser  and  the  certificate  of  title  shall 
be  issued  to  it  as  required  by  subsection  (9)  of  this  section. 

(9)  The  Department  of  Revenue  shall  issue  a  certificate  of  title  to  any 
person  who  purchases  property  under  the  provisions  of  this  section  when  a 
certificate  of  title  is  required  under  the  laws  of  this  state. 

SOURCES:  Laws,  1979,  ch.  473,  §  3;  Laws,  1982,  ch.  323,  §  7;  Laws,  1983,  ch.  508; 
Laws,  1985,  ch.  388,  §  5;  Laws,  1986,  ch.  361,  §  2;  Laws,  1996,  ch.  511,  §  4; 
Laws,  2001,  ch.  329,  §  1;  Laws,  2004,  ch.  498,  §  1;  Laws,  2005,  ch.  463,  §  3; 
Laws,  2012,  ch.  495,  §  2,  eff  from  and  after  July  1,  2012. 

Amendment  Notes  —  The  2012  amendment  substituted  "Department  of  Revenue" 
for  "State  Tax  Commission"  in  (9). 

Cross  References  —  Bureau  of  narcotics,  generally,  see  §§  41-29-107  through 
41-29-112. 

Disposition  of  seized  controlled  substances,  see  §  41-29-154. 

Forfeiture  of  property  other  than  controlled  substances,  raw  material  and  parapher- 
nalia that  is  seized  under  the  Uniform  Controlled  Substances  Law,  see  §  41-29-176. 

Mississippi  Motor  Vehicle  and  Manufactured  Housing  Title  Law,  see  §§  63-21-1  et 
seq. 

Bidding  for  forfeited  beverages  and  property  under  alcoholic  beverages  control  law, 
see  §  67-1-17. 
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JUDICIAL  DECISIONS 


1.  In  general. 

Business  argued  that  the  trial  court 
erred  in  finding  a  customary  practice  ex- 
isted between  it  and  the  county,  and  that 
the  business  was  not  entitled  to  storage 
fees  for  the  vehicle;  the  appellate  court 
failed  to  see  how  the  dealings  between  the 
business  and  the  county  amounted  to  a 
customary  practice  whereby  the  county 
was  entitled  to  free  storage  in  return  for 
using  the  services  of  the  business;  accord- 
ingly, the  trial  court's  determination  was 
in  error,  and  although  the  trial  judge 
intended  the  business  to  benefit  from 
whatever  proceeds  were  received  after  the 
forfeiture  proceedings,  it  was  unclear 
what  exactly  the  trial  court  intended  the 


business  to  receive.  James  Wrecker  Serv. 
V  Humphreys  County,  906  So.  2d  771 
(Miss.  Ct.  App.  2004). 

When  a  forfeiture  is  adjudicated  in  con- 
junction with  criminal  proceedings,  the 
contraband  money  should  be  deposited 
into  the  county's  general  fund  pursuant  to 
Art  14  §  261  of  the  Mississippi  Constitu- 
tion and  is  subject  to  the  usual  accounting 
and  audit  procedures  of  the  county  and/or 
State;  in  those  instances  where  criminal 
proceedings  are  never  brought,  or  in  cases 
where  the  forfeiture  proceedings  are  not 
adjudicated  in  conjunction  with  a  criminal 
trial,  the  statutory  provisions  of  §§  41-29- 
176  through  41-29-181  will  prevail.  Bell  v. 
State,  623  So.  2d  267  (Miss.  1993). 


ATTORNEY  GENERAL  OPINIONS 


Office  of  district  attorney  may  partici- 
pate in  drug  forfeiture  proceeds.  Mellen, 
Sept.  10,  1992,  A.G.  Op.  #92-0254. 

Municipality  could  use  state  forfeiture 
funds  to  purchase  police  cars  for  law  en- 
forcement purposes  but  when  forfeiture 
funds  are  received,  municipality  must 
amend  its  budget.  Bobo,  March  15,  1994, 
A.G.  Op.  #94-0105. 

The  office  of  the  district  attorney  may 
participate  in  drug  forfeiture  proceeds  un- 
der Section  41-29-181.  Evans,  May  10, 
1996,  A.G.  Op.  #96-0280. 

A  law  enforcement  agency  should  con- 
tact the  Director  of  the  Bureau  of  Narcot- 
ics for  the  use  of  forfeited  controlled  sub- 
stances for  training  or  demonstration 
purposes  under  §§  41-29-154  and  41-29- 
181.  Genin,  April  16,  1999,  A.G.  Op.  #99- 
0169. 

In  the  context  of  forfeitures  under  the 
statute,  the  "initiating  agency"  is  the  en- 
tity filing  the  petition  for  forfeiture;  the 
parties  to  an  interlocal  agreement  may 
provide  in  that  agreement  which  entity 
will  be  responsible  for  such  filings,  but 
this  duty  may  not  be  assigned  to  a  drug 
task  force  directly.  Stewart,  Jan.  21,  2000, 
A.G.  Op.  #99-0728. 

Monies  seized  by  an  initiating  agency 
cannot  be  equally  divided  to  all  participat- 
ing agencies  in  the  interlocal  agreement. 
Stewart,  Jan.  21,  2000,  A.G.  Op.  #99-0728. 


There  is  no  authority  that  would  permit 
sale  of  guns  and  weapons  by  sealed  bids 
received  solely  from  licensed  gun  dealers. 
Sweat,  Sept.  27,  2002,  A.G.  Op.  #02-0511. 

Contributing  forfeited  funds  to  a  drug 
task  force  is  a  valid  law  enforcement  pur- 
pose, therefore,  a  district  attorney  may 
contribute  funds  that  are  received  by  his 
office  as  a  result  of  drug  forfeiture  to  a 
drug  task  force.  McDonald,  Dec.  6,  2002, 
A.G.  Op.  #02-0699. 

Proceeds  of  drug  forfeitures  may  be 
used  for  the  construction  of  a  jail  as  well 
as  a  weight  and  exercise  room  for  the  use 
of  the  employees  of  the  sheriff's  depart- 
ment. Morrow,  Nov.  19,  2004,  A.G.  Op. 
04-0539. 

A  municipality  may  use  forfeited  funds 
to  purchase  real  property  for  use  as  a 
police  firing  range.  Bobo,  No.  11,  2004, 
A.G.  Op.  04-0562. 

In  the  event  the  agencies  in  Section 
41-29-181(2)(b)  cannot  agree  on  an  equi- 
table division  of  proceeds,  a  petition  shall 
be  filed  by  any  one  of  the  agencies  in  the 
court  in  which  the  civil  forfeiture  case  is 
brought  and  the  court  shall  make  an  eq- 
uitable division.  Farris,  Apr.  28,  2006, 
A.G.  Op.  06-0142. 

Drug  forfeiture  funds  properly  forfeited 
may  be  donated  by  check  to  the  appropri- 
ate entity  for  any  law  enforcement  pur- 
pose, including  but  not  limited  to  training 
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expenses  for  city  and  county  narcotics    A.G.  Op.  #07-00116,  2007  Miss.  AG  LEXIS 
units  and  computer  equipment  for  the  91. 
Circuit  Court.  Parrish,  March  9,  2007, 


RESEARCH  REFERENCES 


Am  Jur.  25  Am.  Jur.  2d,  Drugs  and 
Controlled  Substances  §§  214  et  seq. 

CJS.  28  C.J.S.,  Drugs  and  Narcotics 
Supp  §§  233,  235  et  seq. 

Law  Reviews.  Payne,  An  introduction 
to  civil  forfeiture  in  Mississippi:  An  effec- 


tive law  enforcement  tool  or  cash  register 
justice?  59  Miss.  L.  J.  453,  Fall  1989. 

Practice  References.  Smith,  Prosecu- 
tion and  Defense  of  Forfeiture  Cases 
(Matthew  Bender). 


§  41-29-183.    Procedure  for  disposition  of  seized  property; 
exclusiveness  of  remedy. 

The  forfeiture  procedure  set  forth  in  Sections  41-29-177  through  41-29-181 
is  the  sole  remedy  of  any  claimant,  and  no  court  shall  have  jurisdiction  to 
interfere  therewith  by  replevin,  injunction,  supersedeas  or  in  any  other 
manner. 


SOURCES:  Lavi^s,  1979,  ch.  473,  §  4,  eff  from  and  after  July  1,  1979. 
Cross  References  —  Disposition  of  seized  controlled  substances,  see  §  41-29-154. 


RESEARCH  REFERENCES 


Am  Jur.  25  Am.  Jur.  2d,  Drugs  and 
Controlled  Substances  §§  214  et  seq. 

CJS.  28  C.J.S.,  Drugs  and  Narcotics 
Supp  §§  233,  235  et  seq. 

Law  Reviews.  Payne,  An  introduction 
to  civil  forfeiture  in  Mississippi:  An  effec- 


tive law  enforcement  tool  or  cash  register 
justice?  59  Miss.  L.  J.  453,  Fall  1989. 

Practice  References.  Smith,  Prosecu- 
tion and  Defense  of  Forfeiture  Cases 
(Matthew  Bender). 


§  41-29-185.    Disposition  of  forfeited  property  transferred 
pursuant  to  federal  property  sharing  provisions. 

One  hundred  percent  (100%)  of  any  seized  and  forfeited  property  to  be 
transferred  to  any  state  or  local  law  enforcement  agency  under  the  provisions 
of  21  uses  Section  881(e)(1),  19  USCS  Section  1616(a)(2),  or  other  federal 
property  sharing  provisions,  shall  be  credited  to  the  budget  of  the  state  or  local 
agency  that  directly  participated  in  the  seizure  or  forfeiture,  for  the  specific 
purpose  of  increasing  law  enforcement  resources  for  that  specific  state  or  local 
agency.  Such  transferred  property  must  be  used  to  augment  existing  state  and 
local  law  enforcement  budgets  and  not  to  supplant  them. 

SOURCES:  Laws,  1986,  eh.  361,  §  1;  Laws,  2012,  ch.  495,  §  3,  eff  from  and  after 
July  1,  2012. 


Editor's  Note  —  21  USCS  Section  881(e)(1)  referred  to  in  this  section  was  repealed 
by  Act  April  25,  2000,  PL.  106-185  §  2(c)(3)  Stat.  210.  The  section  had  earlier  been 
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redesignated  §  888  and  was  headnoted  "Expedited  procedures  for  seized  conveyances." 
19  uses  Section  1616(a)(2)  was  repealed  by  Act  Oct.  27,  1986,  P.L.  99-570,  Title  1, 
Subtitle  Q,  §  1836(b),  100  Stat.  3207-54.  It  provided  for  the  disposition  of  forfeited 
property. 

Amendment  Notes  —  The  2012  amendment  inserted  "Section"  twice,  following 

"uses." 

Cross  References  —  Disposition  of  certain  forfeited  property  other  than  as  provided 
by  this  section,  see  §  41-29-181. 


ATTORNEY  GENERAL  OPINIONS 


Employment  of  counsel  to  represent  the 
city  police  department  in  criminal  forfei- 
ture and  other  law  enforcement  matters  is 
an  appropriate  expenditure  of  drug  forfei- 
ture funds.  Scott,  Mar.  18,  1992,  A.G.  Op. 
#91-0171. 

Section  41-29-185,  concerning  disposi- 
tion of  seized  and  forfeited  property  pur- 
suant to  federal  statutes,  also  applies  to 
disposition  of  seized  and  forfeited  prop- 
erty under  state  drug  forfeiture  statutes; 
funds  properly  forfeited  pursuant  to  court 
order  may  be  used  for  any  law  enforce- 


ment purpose,  including  salaries  of  law 
enforcement  personnel.  Mercer  Dec.  9, 
1993,  A.G.  Op.  #93-0864. 

Drug  forfeiture  funds  properly  forfeited 
may  be  donated  by  check  to  the  appropri- 
ate entity  for  any  law  enforcement  pur- 
pose, including  but  not  limited  to  training 
expenses  for  city  and  county  narcotics 
units  and  computer  equipment  for  the 
eircuit  Oourt.  Parrish,  March  9,  2007, 
A.G.  Op.  #07-00116,  2007  Miss.  AG  LEXIS 
91. 


RESEARCH  REFERENCES 


ALR.  Lawfulness  of  seizure  of  property 
used  in  violation  of  law  as  prerequisite  to 
forfeiture  action  or  proceeding.  8  A.L.R.3d 
473. 

Relief  to  owner  of  motor  vehicle  subject 
to  state  forfeiture  for  use  in  violation  of 
narcotics  laws.  50  A.L.R.3d  172. 

Forfeiture  of  money  to  state  or  local 
authorities  based  on  its  association  with 
or  proximity  to  other  contraband.  38 
A.L.R.4th  496. 

Necessity  of  conviction  of  offense  asso- 
ciated with  property  seized  in  order  to 
support  forfeiture  of  property  to  state  or 
local  authorities.  38  A.L.R.4th  515. 

Real  property  as  subject  of  forfeiture 
under  Uniform  Controlled  Substances  Act 
or  similar  statutes.  86  A.L.R.4th  995. 

Jurisdiction  of  United  States  District 
Court  under  28  USCS  §  1346(a)  in  civil 
action  to  order  return  of  fines,  forfeitures, 
and  costs  imposed  after  criminal  convic- 
tion subsequently  held  to  have  been  un- 
constitutional. 41  A.L.R.  Fed.  350. 

Seizure  and  forfeiture  of  firearms  or 
ammunition  under  18  USCS  §  924(d).  57 
A.L.R.  Fed.  234. 


Forfeiture  of  personal  property  used  in 
illegal  manufacture,  processing,  or  sale  of 
controlled  substances  under  §  511  of 
Comprehensive  Drug  Abuse  Prevention 
and  Control  Act  1970  (21  USCS  §  881 
[repealed]).  59  A.L.R.  Fed.  765. 

Delay  between  seizure  of  personal  prop- 
erty by  Federal  Government  and  institu- 
tion of  proceedings  for  forfeiture  thereof 
as  violative  of  Fifth  Amendment  due  pro- 
cess requirements.  69  A.L.R.  Fed.  373. 

Seizure  and  forfeiture,  under  19  USCS 
§  1526(e),  of  imported  merchandise  bear- 
ing counterfeit  trademark.  72  A.L.R.  Fed. 
858. 

Seizure  or  forfeiture  of  real  property 
used  in  illegal  possession,  manufacture, 
processing,  purchase,  or  sale  of  controlled 
substances  under  §  511(a)(7)  of  Compre- 
hensive Drug  Abuse  Prevention  and  Con- 
trol Act  of  1970  (21  USCS  §  881(a)(7) 
[repealed]).  104  A.L.R.  Fed.  288. 

Law  Reviews.  Payne,  An  introduction 
to  civil  forfeiture  in  Mississippi:  An  effec- 
tive law  enforcement  tool  or  cash  register 
justice?  59  Miss.  L.  J.  453,  Fall  1989. 
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Practice  References.  Smith,  Prosecu- 
tion and  Defense  of  Forfeiture  Cases 
(Matthew  Bender). 

§  41-29-187.  Production  of  business  records  and  documents; 
investigations  of  felony  violations;  copy  costs;  return  of 
documents;  liability  for  compliance;  sealed  applications; 
offense  for  disclosures;  penalties. 

(1)  Attorneys  for  the  Mississippi  Bureau  of  Narcotics,  by  and  through  the 
Director  of  the  Mississippi  Bureau  of  Narcotics,  are  authorized  to  seek  judicial 
subpoenas  to  require  any  person,  firm  or  corporation  in  the  State  of  Mississippi 
to  produce  for  inspection  and  copying  business  records  and  other  documents 
which  are  relevant  to  the  investigation  of  any  felony  violation  of  the  Uniform 
Controlled  Substances  Law  of  the  State  of  Mississippi.  The  production  of  the 
designated  documents  shall  be  at  the  location  of  the  named  person's,  firm's  or 
corporation's  principal  place  of  business,  residence  or  other  place  at  which  the 
person,  firm  or  corporation  agrees  to  produce  the  documents.  The  cost  of 
reproducing  the  documents  shall  be  borne  by  the  bureau  at  prevailing  rates.  At 
the  conclusion  of  the  investigation  and  any  related  judicial  proceedings,  the 
person,  firm  or  corporation  from  whom  the  records  or  documents  were 
subpoenaed  shall,  upon  written  request,  be  entitled  to  the  return  or  destruc- 
tion of  all  copies  remaining  in  the  possession  of  the  bureau. 

(2)  The  bureau  is  authorized  to  make  an  ex  parte  and  in  camera 
application  to  the  county  or  circuit  court  of  the  county  in  which  such  person, 
firm  or  corporation  resides  or  has  his  principal  place  of  business,  or  if  the 
person,  firm  or  corporation  is  absent  or  a  nonresident  of  the  State  of 
Mississippi,  to  the  county  or  circuit  court  of  Hinds  County.  On  application  of 
the  county  or  circuit  court,  a  subpoena  duces  tecum  shall  be  issued  only  upon 
a  showing  of  probable  cause  that  the  documents  sought  are  relevant  to  the 
investigation  of  a  felony  violation  of  the  Uniform  Controlled  Substances  Law  or 
may  reasonably  lead  to  the  discovery  of  such  relevant  evidence.  Nothing 
contained  in  this  section  shall  affect  the  right  of  a  person  to  assert  a  claim  that 
the  information  sought  is  privileged  by  law.  Such  application  to  the  court  shall 
be  in  writing  and  accompanied  by  a  sworn  affidavit  from  an  agent  of  the 
Bureau  of  Narcotics  which  sets  forth  facts  which  the  court  shall  consider  in 
determining  that  probable  cause  exists. 

(3)  Any  person,  firm  or  corporation  complying  in  good  faith  with  a  judicial 
subpoena  issued  pursuant  to  this  section  shall  not  be  liable  to  any  other 
person,  firm  or  corporation  for  damages  caused  in  whole  or  in  part  by  such 
compliance. 

(4)  Documents  in  the  possession  of  the  Mississippi  Bureau  of  Narcotics 
gathered  pursuant  to  the  provisions  of  this  section  and  subpoenas  issued  by 
the  court  shall  be  maintained  in  confidential  files  with  access  limited  to 
prosecutorial  and  other  law  enforcement  investigative  personnel  on  a  "need  to 
know"  basis  and  shall  be  exempt  from  the  provisions  of  the  Mississippi  Public 
Records  Act  of  1983,  except  that  upon  the  filing  of  an  indictment  or  informa- 
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tion,  or  upon  the  filing  of  an  action  for  forfeiture  or  recovery  of  property,  funds 
or  fines,  such  documents  shall  be  subject  to  such  disclosure  as  may  be  required 
pursuant  to  the  applicable  statutes  or  court  rules  governing  the  trial  of  any 
such  judicial  proceeding. 

(5)  The  circuit  or  county  judge  shall  seal  each  application  and  affidavit 
filed  and  each  subpoena  issued  after  service  of  said  subpoena.  The  application, 
affidavit  and  subpoena  may  not  be  disclosed  except  in  the  course  of  a  judicial 
proceeding.  Any  unauthorized  disclosure  of  a  sealed  subpoena,  application  or 
affidavit  shall  be  punishable  as  contempt  of  court. 

(6)  No  person,  including  the  Director  of  the  Mississippi  Bureau  of  Nar- 
cotics, an  agent  or  member  of  his  staff,  prosecuting  attorney,  law  enforcement 
officer,  witness,  court  reporter,  attorney  or  other  person,  shall  disclose  to  an 
unauthorized  person  documents  gathered  by  the  bureau  pursuant  to  the 
provisions  of  this  section,  nor  investigative  demands  and  subpoenas  issued  and 
served,  except  that  upon  the  filing  of  an  indictment  or  information,  or  upon  the 
filing  of  an  action  for  forfeiture  or  recovery  of  property,  funds  or  fines,  or  in 
other  legal  proceedings,  the  documents  shall  be  subject  to  such  disclosure  as 
may  be  required  pursuant  to  applicable  statutes  and  court  rules  governing  the 
trial  of  any  such  judicial  proceeding.  In  the  event  of  an  unauthorized  disclosure 
of  any  such  documents  gathered  by  the  Mississippi  Bureau  of  Narcotics 
pursuant  to  the  provisions  of  this  section,  the  person  making  any  such 
unauthorized  disclosure  shall  be  guilty  of  a  misdemeanor,  and  upon  conviction 
thereof  shall  be  punished  by  a  fine  of  not  more  than  One  Thousand  Dollars 
($1,000.00),  or  imprisonment  of  not  more  than  six  (6)  months,  or  by  both  such 
fine  and  imprisonment. 

(7)  No  person,  agent  or  employee  upon  whom  a  subpoena  is  served 
pursuant  to  this  section  shall  disclose  the  existence  of  said  subpoena  or  the 
existence  of  the  investigation  to  any  person  unless  such  disclosure  is  necessary 
for  compliance  with  the  subpoena.  Any  person  who  willfully  violates  this 
subsection  shall  be  guilty  of  a  misdemeanor  and  may  be  confined  in  the  county 
jail,  for  a  period  not  to  exceed  one  (1)  year,  or  fined  not  more  than  Ten 
Thousand  Dollars  ($10,000.00),  or  both. 

SOURCES:  Laws,  1998,  ch.  493,  §  1,  eff  from  and  after  July  1,  1998. 

Cross  References  —  Mississippi  Public  Records  Act  of  1983,  see  §§  25-61-1  et  seq. 
Imposition  of  standard  state  assessment  in  addition  to  all  court  imposed  fines  or 
other  penalties  for  any  misdemeanor  violation,  see  §  99-19-73. 

§  41-29-189.    Drug  Evidence  Disposition  Fund  created;  pur- 
pose; sources  of  funds. 

There  is  created  in  the  State  Treasury  a  special  fund  to  be  known  as  the 
Drug  Evidence  Disposition  Fund.  The  purpose  of  the  fund  shall  be  to  provide 
funding  for  costs  associated  with  the  acquisition,  storage,  destruction  or  other 
disposition  of  evidence  related  to  offenses  under  the  Uniform  Controlled 
Substances  Act.  Monies  from  the  funds  derived  from  assessments  under 
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Section  99-19-73  shall  be  distributed  by  the  State  Treasurer  upon  warrants 
issued  by  the  Mississippi  Bureau  of  Narcotics.  The  fund  shall  be  a  continuing 
fund,  not  subject  to  fiscal-year  limitations,  and  shall  consist  of: 

(a)  Monies  appropriated  by  the  Legislature; 

(b)  The  interest  accruing  to  the  fund; 

(c)  Monies  received  under  the  provisions  of  Section  99-19-73; 

(d)  Monies  received  from  the  federal  government; 

(e)  Donations;  and 

(f)  Monies  received  from  such  other  sources  as  may  be  provided  by  or 
allowable  under  law. 

SOURCES:  Laws,  2010,  ch.  495,  §  4,  eff  from  and  after  July  1,  2010. 

§  41-29-191.  Collection  of  unused  prescription  pills  and  drugs 
brought  to  drug  task  force  main  office  from  residential 
sources. 

On  the  first  Monday  of  each  month,  each  drug  task  force  may  collect 
prescription  pills  and  drugs  that  are  brought  to  the  main  office  of  the  task  force 
from  residential  sources,  and  shall  transport  the  collected  pills  and  drugs  to 
the  incinerator  maintained  by  the  Mississippi  Bureau  of  Narcotics  for  disposal. 
For  the  purposes  of  this  section,  the  term  "drug  task  force"  means  a  drug  or 
narcotics  task  force  or  enforcement  team  created  through  an  interlocal 
cooperation  agreement  under  Section  17-13-1  et  seq. 

SOURCES:  Laws,  2012,  ch.  469,  §  1,  eff  from  and  after  July  1,  2012. 


Article  5. 
Other  Narcotic  Drug  Regulations. 


Sec. 

41-29-301.       License  required. 
41-29-303.       Requirements  for  license. 

41-29-305.  Who  may  prescribe,  administer,  dispense,  mix  or  otherwise  prepare 
narcotic  drugs. 

41-29-307.       Transportation  and  storage  of  narcotic  drugs. 
41-29-309.  Nuisances. 

41-29-311.        Suspension  or  revocation  of  license  or  registration. 

41-29-313.  Purchase,  possession,  transfer,  manufacture  or  distribution  of  listed 
chemical  or  drug  with  intent  to  unlawfully  manufacture  controlled 
substance  prohibited;  possession  of  anhydtrous  ammonia  in  unauthor- 
ized container  constitutes  prima  facie  evidence  of  intent  to  unlawfully 
manufacture  controlled  substance;  purchase,  possession,  transfer  or 
distribution  of  certain  quantities  of  ephedrine  and  pseudoephedrine 
prohibited;  rebuttable  presumption  of  intent  to  manufacture  for  person 
in  possession  of  certain  quantities  of  ephedrine  or  pseudoephedrine; 
enhanced  penalties  for  certain  violations. 

41-29-315.  Repealed. 

41-29-317.  Creation  of  program  to  assist  retailers  in  reporting  suspicious  activities 
related  to  methamphetamine  problem. 
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§  41-29-301.    License  required. 

No  person  shall  manufacture,  compound,  mix,  cultivate,  grow  or  by  any 
other  process  produce  or  prepare  narcotic  drugs,  and  no  person  as  a  wholesaler 
shall  supply  the  same,  without  having  first  obtained  a  license  so  to  do  from  the 
state  board  of  pharmacy.  However,  the  provisions  of  this  section  shall  not  apply 
to  the  dispensing,  administration,  giving  away,  mixing  or  otherwise  preparing 
any  of  such  drugs  by  a  registered  physician,  dentist  or  veterinarian  in  the 
course  of  his  professional  practice,  where  said  drugs  are  dispensed,  adminis- 
tered, given  away,  mixed  or  otherwise  prepared  for  legitimate  medical  pur- 
poses. 


SOURCES:  Codes,  1942,  §  6847;  Laws,  1936,  ch.  289. 


Cross  References  —  Drug  Courts,  see  §§  9-23-1  et  seq. 

Registration  of  manufacturers  and  distributors  of  controlled  dangerous  substances, 
see  §  41-29-127. 

Forfeitures  for  violations  of  this  article,  see  §  41-29-153. 
Exemptions  from  license  requirements,  see  §  41-29-307. 

Commitment  of  alcoholics  and  drug  addicts  for  treatment,  see  §§  41-31-1  et  seq. 


RESEARCH  REFERENCES 


Am  Jur.  25  Am.  Jur.  2d,  Drugs  and 
Controlled  Substances  §§  19  et  seq.,  81  et 
seq. 

9  Am.  Jur.  PI  &  Pr  Forms  (Rev),  Drugs, 
Narcotics,  and  Poisons,  Form  21  (com- 
plaint, petition  or  declaration  —  to  re- 
strain interference  with  production  and 
distribution  of  medicine). 

9  Am.  Jur  PI  &  Pr  Forms  (Rev),  Drugs, 
Narcotics,  and  Poisons,  Forms  4-8  (pro- 
ceedings for  relief  from  licensing  regula- 
tion). 

16A  Am.  Jur.  PI  &  Pr  Forms  (Rev), 
Licenses  and  Permits,  Forms  23  et  seq. 


(petition  or  application  —  for  judicial  re- 
view of  licensing  authority's  grant  of  a 
license  to  another  —  by  existing  license 
holder). 

16A  Am.  Jur.  PI  &  Pr  Forms  (Rev), 
Licenses  and  Permits,  Forms  26,  32  (for 
mandamus  —  to  compel  issuance  of  li- 
cense, order  —  directing  jury  trial  —  on 
petition  for  review  of  administrative  de- 
nial of  license). 

CJS.  28  C.J.S.,  Drugs  and  Narcotics 
§  65-68. 


§  41-29-303.    Requirements  for  license. 

No  license  shall  be  issued  under  Section  41-29-301  unless  and  until  the 
applicant  therefor  has  furnished  proof  satisfactory  to  the  state  board  of 
pharmacy  that  the  applicant  is  of  good  moral  character  or,  if  the  applicant  be 
an  association  or  corporation,  that  the  managing  officers  are  of  good  moral 
character,  and  that  the  applicant  is  properly  equipped  as  to  land,  buildings, 
and  paraphernalia  to  carry  on  the  business  described  in  his  application.  No 
license  shall  be  granted  to  any  person  who  has  within  five  (5)  years  been 
convicted  of  a  wilful  violation  of  any  law  of  the  United  States,  or  of  any  state, 
relating  to  opium,  coca  leaves,  or  other  narcotic  drugs,  or  to  any  person  who  is 
a  narcotic  drug  addict.  The  state  board  of  pharmacy  may  suspend  or  revoke 
any  license  for  cause. 
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SOURCES:  Codes,  1942,  §  6848;  Laws,  1936,  ch.  289. 

§  41-29-305.    Who  may  prescribe,  administer,  dispense,  mix  or 
otherwise  prepare  narcotic  drugs. 

A  physician  or  a  dentist,  in  good  faith  and  in  the  course  of  his  professional 
practice  only,  may  prescribe,  administer,  dispense,  mix  or  otherwise  prepare 
narcotic  drugs,  or  he  may  cause  the  same  to  be  administered  by  a  nurse  or 
interne  under  his  direction  and  supervision. 

A  veterinarian,  in  good  faith  and  in  the  course  of  his  professional  practice 
only,  and  not  for  use  by  human  beings,  may  prescribe,  administer,  dispense, 
mix  or  otherwise  prepare  narcotic  drugs,  and  he  may  cause  them  to  be 
administered  by  an  assistant  or  orderly  under  his  direction  and  supervision. 

Any  person  who  has  obtained  from  a  physician,  dentist,  or  veterinarian 
any  narcotic  drug  for  administration  to  a  patient  during  the  absence  of  such 
physician,  dentist,  or  veterinarian,  shall  return  to  such  physician,  dentist,  or 
veterinarian  any  unused  portion  of  such  drug,  when  it  is  no  longer  required  by 
the  patient. 

SOURCES:  Codes,  1942,  §  6851;  Laws,  1936,  ch.  289. 

Cross  References  —  Prescriptions  under  uniform  controlled  dangerous  substances 
law,  see  §  41-29-137. 

Dentists,  see  §§  73-9-1  et  seq. 
Practice  of  medicine,  see  §  73-25-33. 
Veterinarians,  see  §§  73-39-1  et  seq. 

Dispensation  of  drugs  to  state  executioner,  see  §  99-19-53. 

RESEARCH  REFERENCES 


ALR.  Right  of  medical  patient  to  obtain, 
or  physician  to  prescribe,  Laetrile  for 
treatment  of  illness  —  state  cases.  5 
A.L.R.4th  219. 

Medical  malpractice:  drug  manufactur- 
er's package  insert  recommendations  as 
evidence  of  standard  of  care.  82  A.L.R.4th 
166. 

Malpractice  in  diagnosis  or  treatment  of 
meningitis.  51  A.L.R.5th  301. 

Am  Jur.  25  Am.  Jur.  2d,  Drugs  and 
Controlled  Substances  §  16. 


34  Am.  Jur.  Proof  of  Facts  2d  199,  Drug- 
gist's Liability  for  Improperly  Filling  Pre- 
scription. 

38  Am.  Jur.  Proof  of  Facts  2d  589,  Phy- 
sician's Liability  for  Causing  Patient's 
Drug  Addiction. 

CJS.  28  C.J.S.,  Drugs  and  Narcotics 
Supp  §  197. 

72  C.J.S.,  Poisons  §§  8  et  seq. 


§  41-29-307.    Transportation  and  storage  of  narcotic  drugs. 

The  provisions  of  Sections  41-29-301  through  41-29-311  restricting  the 
possessing  and  having  control  of  narcotic  drugs  shall  not  apply  to  common 
carriers  or  to  warehousemen,  while  engaged  in  lawful  transporting  or  storing 
such  drugs,  or  to  any  employee  of  the  same  acting  within  the  scope  of  his 
employment;  or  to  public  officers  or  employees  in  the  performance  of  their 
official  duties  requiring  possession  or  control  of  narcotic  drugs;  or  to  temporary 
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incidental  possession  by  employees  or  agents  of  persons  lawfully  entitled  to 
possession,  or  by  persons  whose  possession  is  for  the  purpose  of  aiding  public 
officers  in  performing  their  official  duties. 

SOURCES:  Codes,  1942,  §  6856;  Laws,  1936,  ch.  289. 

RESEARCH  REFERENCES 


ALR.  Conviction  of  possession  of  illicit 
drugs  found  in  automobile  of  which  defen- 
dant was  not  sole  occupant.  57  A.L.R.Sd 
1319. 

What  constitutes  unlawful  conduct  sub- 
ject to  federal  statutes  prohibiting  drug- 

§  41-29-309.  Nuisances. 


related  activities  aboard  United  States 
vessels  (21  USCS  §§  955  et  seq).  73  A.L.R. 
Fed.  586. 
CJS.  72  C.J.S.,  Poisons  §§  2-4. 


Any  store,  shop,  warehouse,  dwelling  house,  building,  vehicle,  boat, 
aircraft,  or  any  place  whatever,  which  is  resorted  to  by  narcotic  drug  addicts  for 
the  purpose  of  using  narcotic  drugs  or  which  is  used  for  the  illegal  keeping  or 
selling  of  the  same  shall  be  deemed  a  public  nuisance.  No  person  shall  keep  or 
maintain  such  public  nuisance. 

SOURCES:  Codes,  1942,  §  6857;  Laws,  1936,  ch.  289. 

Cross  References  —  Nuisances,  generally,  see  §§  95-3-1  et  seq. 

§  41-29-311.    Suspension  or  revocation  of  license  or  registra- 
tion. 

On  the  conviction  of  any  physician,  dentist,  veterinarian,  manufacturer, 
wholesaler,  or  apothecary  of  a  violation  of  any  of  the  provisions  of  Sections 
41-29-301  through  41-29-309,  in  any  court  of  competent  jurisdiction,  the  clerk 
of  said  court  shall  send  a  certified  copy  of  the  indictment,  affidavit,  informa- 
tion, and  of  the  rules,  verdict  and  sentence  to  the  board  or  officer,  by  whom  the 
convicted  defendant  has  been  licensed  to  practice  his  or  her  profession  or  to 
carry  on  his  or  her  business.  Such  board  or  officer  may  in  its  or  his  discretion 
suspend  or  revoke  the  license  or  registration  of  the  convicted  defendant  to 
practice  his  or  her  profession  or  to  carry  on  his  or  her  business.  On  the 
application  of  any  such  convicted  defendant  whose  license  or  registration  has 
been  suspended  or  revoked,  upon  proper  showing  and  for  good  cause,  said 
board  or  officer  may  reinstate  such  license  or  registration. 

Any  court  of  competent  jurisdiction  in  which  such  a  defendant  is  convicted 
of  a  violation  of  any  of  the  provisions  of  Sections  41-29-301  through  41-29-309 
shall  have  the  power  in  its  discretion  to  suspend  or  revoke  the  license  or 
registration  of  the  convicted  defendant  and  may  thereafter,  upon  proper 
showing  and  for  good  cause  reinstate  such  license  or  registration. 

No  board  or  officer  shall  reinstate  any  such  license  or  registration  where 
the  same  shall  have  been  suspended  or  revoked  by  a  court  of  competent 
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jurisdiction;  no  court  shall  reinstate  any  license  of  such  a  convicted  defendant 
which  has  been  revoked  by  the  board  or  officer  by  whom  the  convicted 
defendant  was  licensed  to  practice  his  or  her  profession  or  to  carry  on  his  or  her 
business  except  upon  a  proceeding  brought  in  a  court  of  competent  jurisdiction 
for  the  purpose  of  setting  aside  or  restraining  such  suspension  or  revocation  of 
license. 

This  section  shall  not  apply  wherever  any  board  is  already,  under  existing 
statutes,  vested  with  authority  to  suspend  or  revoke  license  because  of 
violation  of  any  federal  law  regulating  the  use  or  disposition  of  narcotics. 

SOURCES:  Codes,  1942,  §  6859;  Laws,  1936,  ch.  289. 

Cross  References  —  Revocation  or  suspension  of  registration  under  uniform 
controlled  dangerous  substances  law,  see  §  41-29-129. 

Penalties  for  violations  of  uniform  controlled  dangerous  substances  law,  see  §§  41- 
29-139  through  41-29-151. 

Revocation  or  suspension  of  dentist's  license,  generally,  see  §  73-9-61. 

Suspension  or  revocation  of  physician's  license,  generally,  see  §§  73-25-27,  73-25-29, 
73-25-31. 

RESEARCH  REFERENCES 


ALR.  Revocation  or  suspension  of  li- 
cense or  permit  to  practice  pharmacy  or 
operate  drugstore  because  of  improper 
sale  or  distribution  of  narcotic  or  stimu- 
lant drugs.  17  A.L.R.3d  1408. 

Wrongful  or  excessive  prescription  of 
drugs  as  ground  for  revocation  or  suspen- 
sion of  physician's  or  dentist's  license  to 
practice.  22  A.L.R.4th  668. 

Medical  malpractice:  drug  manufactur- 
er's package  insert  recommendations  as 
evidence  of  standard  of  care.  82  A.L.R.4th 
166. 

Malpractice  in  diagnosis  or  treatment  of 
meningitis.  51  A.L.R.5th  301. 

Am  Jur.  25  Am.  Jur.  2d,  Drugs  and 
Controlled  Substances  §§  90  et  seq. 

lA  Am.  Jur.  PI  &  Pr  Forms  (Rev),  Ad- 
ministrative Law,  Form  341.2  (complaint, 


petition,  or  declaration  —  by  license 
holder  —  against  administrative  agency 
—  to  enjoin  further  proceedings  to  sus- 
pend or  revoke  license  —  attempt  to  sus- 
pend or  revoke  license  on  grounds  not 
listed  in  statute  authorizing  suspension  or 
revocation  of  license). 

16A  Am.  Jur.  PI  &  Pr  Forms  (Rev), 
Licenses  and  Permits,  Form  47  (cita- 
tion-by  licensing  authority  —  command- 
ing licensee  to  appear  at  proceedings  for 
revocation  or  suspension  of  license). 

16A  Am.  Jur.  PI  &  Pr  Forms  (Rev), 
Licenses  and  Permits,  Forms  43-46,  48 
(revocation  or  suspension  of  license). 

16A  Am.  Jur.  PI  &  Pr  Forms  (Rev), 
Licenses  and  Permits,  Forms  61-63  (rein- 
statement of  license). 
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§  41-29-313.  Purchase,  possession,  transfer,  manufacture  or 
distribution  of  listed  chemical  or  drug  with  intent  to  unlaw- 
fully manufacture  controlled  substance  prohibited;  posses- 
sion of  anhydtrous  ammonia  in  unauthorized  container 
constitutes  prima  facie  evidence  of  intent  to  unlawfully 
manufacture  controlled  substance;  purchase,  possession, 
transfer  or  distribution  of  certain  quantities  of  ephedrine 
and  pseudoephedrine  prohibited;  rebuttable  presumption 
of  intent  to  manufacture  for  person  in  possession  of  certain 
quantities  of  ephedrine  or  pseudoephedrine;  enhanced  pen- 
alties for  certain  violations. 

(l)(a)  Except  as  authorized  in  this  section,  it  is  unlawful  for  any  person  to 
knowingly  or  intentionally: 

(i)  Purchase,  possess,  transfer,  manufacture,  attempt  to  manufacture 
or  distribute  any  two  (2)  or  more  of  the  listed  precursor  chemicals  or  drugs 
in  any  amount  with  the  intent  to  unlawfully  manufacture  a  controlled 
substance; 

(ii)  Purchase,  possess,  transfer,  manufacture,  attempt  to  manufac- 
ture or  distribute  any  two  (2)  or  more  of  the  listed  precursor  chemicals  or 
drugs  in  any  amount,  knowing,  or  under  circumstances  where  one 
reasonably  should  know,  that  the  listed  precursor  chemical  or  drug  will  be 
used  to  unlawfully  manufacture  a  controlled  substance; 

(b)  The  term  "precursor  drug  or  chemical"  means  a  drug  or  chemical 
that,  in  addition  to  legitimate  uses,  may  be  used  in  manufacturing  a 
controlled  substance  in  violation  of  this  chapter.  The  term  includes  any  salt, 
optical  isomer  or  salt  of  an  optical  isomer,  whenever  the  existence  of  a  salt, 
optical  isomer  or  salt  of  optical  isomer  is  possible  within  the  specific  chemical 
designation.  The  chemicals  or  drugs  listed  in  this  section  are  included  by 
whatever  official,  common,  usual,  chemical  or  trade  name  designated.  A 
"precursor  drug  or  chemical"  includes,  but  is  not  limited  to,  the  following: 

(i)  Ether; 

(ii)  Anhydrous  ammonia; 

(iii)  Ammonium  nitrate; 

(iv)  Pseudoephedrine; 

(v)  Ephedrine; 

(vi)  Denatured  alcohol  (Ethanol); 

(vii)  Lithium; 

(viii)  Freon; 

(ix)  Hydrochloric  acid; 

(x)  Hydriodic  acid; 

(xi)  Red  phosphorous; 

(xii)  Iodine; 

(xiii)  Sodium  metal; 

(xiv)  Sodium  hydroxide; 
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(xv)  Muriatic  acid; 

(xvi)  Sulfuric  acid; 

(xvii)  Hydrogen  chloride  gas; 

(xviii)  Potassium; 

(xix)  Methanol; 

(xx)  Isopropyl  alcohol; 

(xxi)  Hydrogen  peroxide; 

(xxii)  Hexanes; 

(xxiii)  Heptanes; 

(xxiv)  Acetone; 

(xxv)  Toluene; 

(xxvi)  Xylenes. 

(c)  Any  person  who  violates  this  subsection  (1),  upon  conviction,  is 
guilty  of  a  felony  and  may  be  imprisoned  for  a  period  not  to  exceed  thirty  (30) 
years  and  shall  be  fined  not  less  than  Five  Thousand  Dollars  ($5,000.00)  nor 
more  than  One  Million  Dollars  ($1,000,000.00),  or  both  fine  and  imprison- 
ment. 

(2)(a)  It  is  unlawful  for  any  person  to  knowingly  or  intentionally  steal  or 
unlawfully  take  or  carry  away  any  amount  of  anhydrous  ammonia  or  to 
break,  cut,  or  in  any  manner  damage  the  valve  or  locking  mechanism  on  an 
anhydrous  ammonia  tank  with  the  intent  to  steal  or  unlawfully  take  or  carry 
away  anhydrous  ammonia. 

(b)  (i)  It  is  unlawful  for  any  person  to  purchase,  possess,  transfer  or 
distribute  any  amount  of  anhydrous  ammonia  knowing,  or  under  circum- 
stances where  one  reasonably  should  know,  that  the  anhydrous  ammonia 
will  be  used  to  unlawfully  manufacture  a  controlled  substance. 

(ii)  The  possession  of  any  amount  of  anhydrous  ammonia  in  a 
container  unauthorized  for  containment  of  anhydrous  ammonia  pursuant 
to  Section  75-57-9  shall  be  prima  facie  evidence  of  intent  to  use  the 
anhydrous  ammonia  to  unlawfully  manufacture  a  controlled  substance. 

(c)  (i)  It  is  unlawful  for  any  person  to  purchase,  possess,  transfer  or 
distribute  two  hundred  fifty  (250)  dosage  units  or  fifteen  (15)  grams  in 
weight  (dosage  unit  and  weight  as  defined  in  Section  41-29-139)  of 
pseudoephedrine  or  ephedrine,  knowing,  or  under  circumstances  where 
one  reasonably  should  know,  that  the  pseudoephedrine  or  ephedrine  will 
be  used  to  unlawfully  manufacture  a  controlled  substance. 

(ii)  Except  as  provided  in  this  subparagraph,  possession  of  one  or 
more  products  containing  more  than  twenty-four  (24)  grams  of  ephedrine 
or  pseudoephedrine  shall  constitute  a  rebuttable  presumption  of  intent  to 
use  the  product  as  a  precursor  to  methamphetamine  or  another  controlled 
substance.  The  rebuttable  presumption  established  by  this  subparagraph 
shall  not  apply  to  the  following  persons  who  are  lawfully  possessing  the 
identified  drug  products  in  the  course  of  legitimate  business: 

1.  A  retail  distributor  of  the  drug  products  described  in  this 
subparagraph  possessing  a  valid  business  license  or  wholesaler; 

2.  A  wholesale  drug  distributor,  or  its  agents,  licensed  by  the 
Mississippi  State  Board  of  Pharmacy; 


613 


§  41-29-313 


Public  Health 


3.  A  manufacturer  of  drug  products  described  in  this  subpara- 
graph, or  its  agents,  hcensed  by  the  Mississippi  State  Board  of  Phar- 
macy; 

4.  A  pharmacist  hcensed  by  the  Mississippi  State  Board  of  Phar- 
macy; or 

5.  A  hcensed  health  care  professional  possessing  the  drug  products 
described  in  this  subparagraph  (ii)  in  the  course  of  carrying  out  his 
profession. 

(d)  Any  person  who  violates  this  subsection  (2),  upon  conviction,  is 
guilty  of  a  felony  and  may  be  imprisoned  for  a  period  not  to  exceed  five  (5) 
years  and  shall  be  fined  not  more  than  Five  Thousand  Dollars  ($5,000.00),  or 
both  fine  and  imprisonment. 

(3)  Nothing  in  this  section  shall  preclude  any  farmer  from  storing  or  using 
any  of  the  listed  precursor  drugs  or  chemicals  listed  in  this  section  in  the 
normal  pursuit  of  farming  operations. 

(4)  Nothing  in  this  section  shall  preclude  any  wholesaler,  retailer  or 
pharmacist  from  possessing  or  selling  the  listed  precursor  drugs  or  chemicals 
in  the  normal  pursuit  of  business. 

(5)  Any  person  who  violates  the  provisions  of  this  section  with  children 
under  the  age  of  eighteen  (18)  years  present  may  be  subject  to  a  term  of 
imprisonment  or  a  fine,  or  both,  of  twice  that  provided  in  this  section. 

(6)  Any  person  who  violates  the  provisions  of  this  section  when  the  offense 
occurs  in  any  hotel  or  apartment  building  or  complex  may  be  subject  to  a  term 
of  imprisonment  or  a  fine,  or  both,  of  twice  that  provided  in  this  section.  For  the 
purposes  of  this  subsection  (6),  the  following  terms  shall  have  the  meanings 
ascribed  to  them: 

(a)  "Hotel"  means  a  hotel,  inn,  motel,  tourist  court,  apartment  house, 
rooming  house  or  any  other  place  where  sleeping  accommodations  are 
furnished  or  offered  for  pay  if  four  (4)  or  more  rooms  are  available  for 
transient  guests. 

(b)  "Apartment  building"  means  any  building  having  four  (4)  or  more 
dwelling  units,  including,  without  limitation,  a  condominium  building. 

(7)  Any  person  who  violates  the  provisions  of  this  section  who  has  in  his 
possession  any  firearm,  either  at  the  time  of  the  commission  of  the  offense  or 
at  the  time  any  arrest  is  made,  may  be  subject  to  a  term  of  imprisonment  or  a 
fine,  or  both,  of  twice  that  provided  in  this  section. 

(8)  Any  person  who  violates  the  provisions  of  this  section  upon  any 
premises  upon  which  any  booby  trap  has  been  installed  or  rigged  may  be 
subject  to  a  term  of  imprisonment  or  a  fine,  or  both,  of  twice  that  provided  in 
this  section.  For  the  purposes  of  this  subsection,  the  term  "booby  trap"  means 
any  concealed  or  camouflaged  device  designed  to  cause  bodily  injury  when 
triggered  by  any  action  of  a  person  making  contact  with  the  device.  The  term 
includes  guns,  ammunition  or  explosive  devices  attached  to  trip  wires  or  other 
triggering  mechanisms,  sharpened  stakes,  nails,  spikes,  electrical  devices, 
lines  or  wires  with  hooks  attached,  and  devices  designed  for  the  production  of 
toxic  fumes  or  gases. 
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SOURCES:  Laws,  1999,  ch.  555,  §  1;  Laws,  2000,  ch.  561,  §  1;  Laws,  2002,  ch.  479, 
§  1;  Laws,  2005,  ch.  309,  §  3;  Laws,  2005,  ch.  463,  §  4;  Laws,  2010,  ch.  303,  §  2, 
eff  from  and  after  July  1,  2010. 

Joint  Legislative  Committee  Note  —  Pursuant  to  Section  1-1-109,  the  Joint 
Legislative  Committee  on  Compilation,  Revision  and  Publication  of  Legislation  cor- 
rected two  references  in  (4)  and  (5).  The  words  "this  act"  were  changed  to  "this  section." 
The  Joint  Committee  ratified  the  corrections  at  its  April  26,  2001,  meeting. 

Section  3  of  ch.  309  Laws  of  2005,  effective  from  and  after  July  1,  2005  (approved 
March  3,  2005),  amended  this  section.  Section  4  of  ch.  463,  Laws  of  2005,  effective  July 
1,  2005  (approved  March  29,  2005),  also  amended  this  section.  As  set  out  above,  this 
section  reflects  the  language  of  Section  4  of  ch.  468,  Laws  of  2005,  pursuant  to  Section 
1-3-79  which  provides  that  whenever  the  same  section  of  law  is  amended  by  different 
bills  during  the  same  legislative  session,  and  the  effective  dates  of  the  amendments  are 
the  same,  the  amendment  with  the  latest  approval  date  shall  supersede  all  other 
amendments  to  the  same  section  approved  on  an  earlier  date. 

Editor's  Note  —  Laws  of  2010,  ch.  303,  §  5,  provides: 

"SECTION  5.  This  act  does  not  apply  to  wholesale  drug  distributors  licensed  and 
regulated  by  the  Mississippi  Board  of  Pharmacy  and  registered  with  and  regulated  by 
the  United  States  Drug  Enforcement  Administration  and  exempts  them  from  storage, 
reporting,  record  keeping  or  physical  security  control  requirements  for  controlled 
substances  containing  any  material,  compound,  mixture  or  preparation  which  contains 
any  quantity  of  ephedrine  or  pseudoephedrine." 

Cross  References  —  Imposition  and  collection  of  separate  laboratory  analysis  fee  in 
addition  to  any  other  assessments  and  costs  imposed  by  statute  on  every  individual 
convicted  of  a  felony  in  a  case  where  Crime  Laboratory  provided  forensic  science  or 
laboratory  services  in  connection  with  the  case,  see  §  45-1-29. 

Imposition  of  standard  state  assessment  in  addition  to  all  court  imposed  fines  or 
other  penalties  for  any  felony  violation,  see  §  99-19-73. 

JUDICIAL  DECISIONS 


1.  Indictments. 

2.  Amendment  of  indictment. 

3.  Construction. 

3.5.  Relation  to  other  statutes. 

4.  Double  jeopardy  considerations. 

5.  Evidence. 

6.  Search  and  seizure. 

7.  Unit  of  measurement. 

8.  Jury  instructions. 

9.  Sentence. 

10.  Speedy  trial. 

1.  Indictments. 

Count  I  of  the  indictment  charged  de- 
fendant with  conspiring  to  possess  precur- 
sor chemicals  which  were  not  named  or 
otherwise  identified,  but  it  did  not  charge 
him  with  conspiring  to  possess  those  un- 
identified precursors  with  either  the  in- 
tent to  manufacture  a  controlled  sub- 
stance or  with  knowledge,  or  under 
circumstances  where  he  reasonably 
should  have  known,  that  the  precursor 


chemicals  would  be  used  to  unlawfully 
manufacture  a  controlled  substance,  and 
thus  the  wording  used  in  Count  I  failed  to 
place  defendant  on  notice  as  to  whether  he 
was  being  charged  with  conspiring  to  com- 
mit the  crime  specified  in  either  Tenn. 
Code  Ann.  §  41-29-313(l)(a)(i),  (l)(a)(ii), 
or  (2)(c)(i);  therefore.  Count  I  of  the  indict- 
ment was  defective  because  it  failed  to 
allege  a  crime,  and  the  appellate  court  had 
to  reverse  and  render  defendant's  convic- 
tion in  Count  I.  Berry  v  State,  996  So.  2d 
793  (Miss.  Ct.  App.  2007),  reversed  by  996 
So.  2d  782,  2008  Miss.  LEXIS  604  (Miss. 
2008). 

The  indictment  was  not  fatally  defective 
for  failing  to  state  the  word  "methamphet- 
amine"  in  the  body  of  the  indictment  be- 
cause the  indictment  and  the  jury  instruc- 
tions properly  tracked  the  language  of 
Miss.  Code  Ann.  §  41-29-313(l)(a)(i).  The 
jury  instructions  given  did  not  amend  the 
indictment,  which  properly  informed  de- 
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fendant  of  the  charges  against  him  and 
conformed  to  precedent  in  Mississippi 
that  stated  the  indictment  should  track 
the  statute  in  order  to  be  valid.  Reid  v. 
State,  910  So.  2d  615  (Miss.  Ct.  App. 
2005). 

Pivotal  issue  on  which  defendants'  ar- 
gument was  hinged,  was  whether  the  re- 
moval of  iodine  from  the  indictment  con- 
stituted a  change  that  was  substantive  in 
nature  or  merely  a  change  in  form.  De- 
spite failing  to  prove  that  defendants  were 
found  in  possession  of  iodine,  the  State 
clearly  proved  that  they  possessed  two  or 
more  precursor  elements,  specifically 
ephedrine,  denatured  alcohol,  and  ethyl 
ether,  and  therefore,  the  presence  of  io- 
dine in  the  indictment  was  inconsequen- 
tial, and  contrary  to  their  arguments,  the 
amended  indictment  did  nothing  to  alter 
any  defense  raised  by  defendants.  Pitt- 
man  V.  State,  904  So.  2d  1185  (Miss.  Ct. 
App.  2004). 

Miss.  Code  Ann.  §  41-29-313  made  pos- 
session of  precursor  chemicals  unlawful, 
and  Miss.  Code  Ann.  §  97-1-7  (the  at- 
tempt statute),  and  Miss.  Code  Ann.  §  41- 
29-313,  when  viewed  together,  gave  the 
elements  of  the  crime  of  attempted  posses- 
sion of  precursor  drugs  or  chemicals. 
Thus,  where  defendant  was  charged  with 
attempted  possession  of  precursor  chemi- 
cals, his  argument  that  the  trial  court  had 
erred  in  allowing  him  to  plead  guilty  to  a 
nonexistent  statute  of  attempted  posses- 
sion of  precursor  chemicals  was  rejected. 
Green  v.  State,  880  So.  2d  377  (Miss.  Ct. 
App.  2004). 

Petitioner  was  indicted  on  two  metham- 
phetamine  precursor  counts,  and  though 
both  counts  may  have  concerned  the  same 
ephedrine,  one  count  was  retired,  and 
petitioner  was  not  prosecuted,  tried  nor 
convicted  on  both  counts;  accordingly,  pe- 
titioner's rights  against  double  jeopardy 
were  not  violated.  McDonald  v.  State,  847 
So.  2d  281  (Miss.  Ct.  App.  2003). 

2.  Amendment  of  indictment. 

Court  doubted  the  authority  of  the  trial 
court  to  alter  the  nature  of  the  charges 
against  defendant  under  Miss.  Code  Ann. 
§  41-29-313(l)(a)(ii),  (3)  by  omitting  the 
charge  of  possession  of  pseudoephedrine 
from  the  instructions  defining  the  ele- 
ments   of  the    count   under    §  41-29- 


313(l)(a)(ii),  and  it  appeared  that  such  a 
modification  could  only  be  undertaken  by 
action  of  the  grand  jury;  thus,  the  court 
considered  defendant's  claims  on  appeal 
on  the  basis  of  the  provisions  in  the  indict- 
ment in  its  "unamended"  form.  Hunt  v. 
State,  863  So.  2d  990  (Miss.  Ct.  App. 
2004). 

3.  Construction. 

From  a  plain  reading  of  the  statute,  it  is 
clear  that,  in  Miss.  Code  Ann.  §  41-29- 
313,  the  legislature  criminalized  the  pos- 
session, purchase,  transfer  or  distribution 
of  250  dosage  units  or  15  grams  of  weight 
of  pseudoephedrine,  and  the  State  has 
prosecutorial  discretion  to  choose  between 
dosage  unit  or  weight  when  the  drug  ap- 
pears in  dosage  unit  form.  Miss.  Code 
Ann.  §  41-29-139  does  not  alter  the  plain 
meaning,  but  provides  guidance  as  to  how 
to  proceed  when  the  drug  is  not  in  dosage 
unit  form.  Finn  v.  State,  978  So.  2d  1270 
(Miss.  2008). 

Although  appellant  argued  that  Miss. 
Code  Ann.  §  41-29-313(2)(c)(i)  did  not 
criminalize  possession  of  greater  than  15 
grams  of  pseudoephedrine  if  it  was  in 
dosage  form,  appellant's  interpretation  ig- 
nored the  statute's  plain  meaning.  Finn  v. 
State,  978  So.  2d  1270  (Miss.  2008). 

Court  rejected  defendant's  claim  that 
Miss.  Code  Ann.  §  41-29-313  attempted  to 
criminalize  conduct  that  was  not  criminal; 
the  statute  provides  some  safeguards 
from  overzealous  prosecutions  by  limiting 
the  offense  to  situations  where  two  or 
more  of  the  suspect  items  are  possessed  at 
the  same  time  or,  with  regard  to  over-the- 
counter  cold  medicine,  where  the  quantity 
would  appear  to  be  excessive  for  any  le- 
gitimate anticipated  use  of  such  a  product. 
Hunt  V.  State,  863  So.  2d  990  (Miss.  Ct. 
App.  2004). 

While  it  may  be  true  that  the  language 
of  Miss.  Code  Ann.  §  41-29-313(l)(a)(i) 
regarding  "any  amount"  of  the  prohibited 
substances  was  primarily  intended  to 
cover  situations  where  lesser  quantities  of 
the  suspect  materials  were  discovered 
and,  therefore,  the  showing  of  multiple 
items  was  required  to  strengthen  the  in- 
ference of  wrongful  intent,  it  is  neverthe- 
less true  that  "any  amount"  plainly  means 
just  that  —  any  amount;  therefore,  the 
possession  of  250  —  or  250,000,  for  that 
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matter  —  dosage  units  of  pseudoephed- 
rine  simultaneously  with  the  possession  of 
any  one  of  the  other  prohibited  substances 
listed  in  the  statute  constitutes  a  consum- 
mated violation  of  §  41-29-313(l)(a)(i), 
and,  if  a  defendant  is  charged,  convicted, 
and  sentenced  for  that  violation,  it  would 
plainly  constitute  a  double  jeopardy  viola- 
tion to  attempt  to  punish  defendant  a 
second  time  for  the  possession  of  the  exact 
same  supply  of  pills,  simply  on  the  basis 
that  the  quantity  happened  to  exceed  the 
permissible  level  under  a  separate  crimi- 
nal statute.  Hunt  v.  State,  863  So.  2d  990 
(Miss.  Ct.  App.  2004). 

3.5.  Relation  to  other  statutes. 

Guilty  plea  to  possession  of  precursors 
used  in  the  manufacture  of  a  controlled 
substance  in  violation  of  Miss.  Code  Ann. 
§  41-29-313(l)(b)  could  not  be  expunged 
under  Miss.  Code  Ann.  §  41-29-150(d)(2), 
because  that  statute  did  not  enumerate 
possession  of  pseudoephedrine  and  ephed- 
rine  as  one  of  the  offenses  that  allowed  for 
the  possibility  of  expungement.  Fields  v. 
State,  17  So.  3d  1159  (Miss.  Ct.  App. 

2009)  . 

4.  Double  jeopardy  considerations. 

Defendant  was  properly  charged  with, 
tried  for,  convicted  of,  and  sentenced  for 
two  distinct  crimes  of  possessing  metham- 
phetamine  precursors  and  possessing 
pseudoephedrine  in  violation  of  Miss. 
Code  Ann.  §  41-29-313(l)(a),  (2)(c),  where 
the  pseudoephedrine  was  not  listed  as  one 
of  the  methamphetamine  precursors.  Mc- 
Clellan  v.  State,  34  So.  3d  548  (Miss. 

2010)  . 

Because  the  offenses  of  possession  un- 
der Miss.  Code  Ann.  §  41-29-313  and  con- 
spiracy were  considered  separate  criminal 
violations  separately  punishable,  no 
double  jeopardy  principle  was  violated. 
Hunt  V.  State,  863  So.  2d  990  (Miss.  Ct. 
App.  2004). 

There  was  sufficient  evidence  to  support 
defendant's  convictions  of  possession  of  a 
controlled  substance  and  possession  of 
precursor  chemicals  with  intent  to  manu- 
facture a  controlled  substance;  the  State 
proved  that  the  property  where  the  evi- 
dence was  seized  was  rented  in  defen- 
dant's name  and  the  account  for  utilities 
was  also  in  defendant's  name,  and  thus 


constructive  possession  was  shown,  and 
there  was  nothing  to  support  defendant's 
theory  that  the  items  were  placed  on  the 
property  in  defendant's  absence.  Pipkins 
V.  State,  878  So.  2d  119  (Miss.  Ct.  App. 
2004),  cert,  denied,  878  So.  2d  67  (Miss. 
2004). 

Quantity  of  pseudoephedrine  described 
in  count  one,  a  violation  of  Miss.  Code 
Ann.  §  41-29-313(l)(a)(ii),  was  the  same 
quantity  of  the  drug  that  was  identified  in 
count  two,  a  violation  of  §  41-29-313(3); 
this  exposed  defendant  to  multiple  pun- 
ishments for  the  same  conduct,  and  under 
double  jeopardy  considerations,  the  court 
reversed  defendant's  conviction  under 
count  two.  Hunt  v.  State,  863  So.  2d  990 
(Miss.  Ct.  App.  2004). 

Because  the  offenses  of  possession  un- 
der Miss.  Code  Ann.  §  41-29-313  and  con- 
spiracy were  considered  separate  criminal 
violations  separately  punishable,  no 
double  jeopardy  principle  was  violated. 
Hunt  V.  State,  863  So.  2d  990  (Miss.  Ct. 
App.  2004). 

5.  Evidence. 

Evidence  was  sufficient  to  support  de- 
fendant's convictions  for  possessing  meth- 
amphetamine precursors  and  possessing 
pseudoephedrine  in  violation  of  Miss. 
Code  Ann.  §  41-29-313(l)(a),  (2)(c),  where 
defendant  admitted  that  he  was  aware  of 
the  presence  and  character  of  the  particu- 
lar substances  and  was  intentionally  and 
consciously  in  possession  of  them.  McClel- 
lan  V.  State,  34  So.  3d  548  (Miss.  2010). 

Evidence  was  sufficient  that  defendant 
possessed  pills  containing  pseudoephed- 
rine knowing  that  it  would  be  unlawfully 
used  to  manufacture  a  controlled  sub- 
stance because  his  passenger  had  an  ille- 
gal amount  of  pseudoephedrine,  and  de- 
fendant admitted  that  he  drove  her  to 
purchase  pills  to  sell  for  use  in  the  even- 
tual manufacture  of  methamphetamine. 
Gales  V.  State,  29  So.  3d  65  (Miss.  Ct.  App. 
2009). 

Defendant's  conviction  for  possession  of 
precursor  chemicals  in  violation  of  Miss. 
Code  Ann.  §  41-29-313(l)(a)(ii)  was  ap- 
propriate because  the  state  presented  the 
precursor  chemicals  recovered,  and  the 
officers  testified  that  defendant  was  in  the 
shop  with  the  precursors.  There  was  also 
a  very  strong  chemical  smell  indicating 
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that  methamphetamine  was  being  manu- 
factured. Anderson  v.  State,  973  So.  2d 
1044  (Miss.  Ct.  App.  2008). 

Where  an  officer  testified  that  he  found 
288  pseudoephedrine  pills  in  a  car,  defen- 
dant admitted  that  he  was  planning  to 
cook  methamphetamine,  he  instructed  a 
passenger  in  a  car  to  go  into  a  store  and 
get  "some,"  and  he  admitted  that  a  trip 
was  made  to  purchase  pseudoephedrine, 
convictions  under  Miss.  Code  Ann.  §§  41- 
29-139,  41-29-313(2)(c)  were  adequately 
supported  by  the  evidence.  Vardaman  v. 
State,  966  So.  2d  885  (Miss.  Ct.  App. 
2007). 

Defendant  who  was  found  guilty  of  at- 
tempted manufacture  of  methamphet- 
amine under  Miss.  Code  Ann.  §  41-29- 
313(l)(c)  did  not  show  that  counsel  was 
deficient  in  failing  to  to  make  a  hearsay 
objection  under  Miss.  R.  Evid.  801(c)  to  a 
narcotics  officer's  testimony  that  he  had 
received  complaints  concerning  defen- 
dant's possible  manufacture  of  metham- 
phetamine, or  in  failing  to  object  to  the 
agent's  description  of  the  predominant 
method  of  manufacturing  methamphet- 
amine in  the  area.  Myhand  v.  State,  981 
So.  2d  988  (Miss.  Ct.  App.  2007),  writ  of 
certiorari  denied  by  981  So.  2d  298,  2008 
Miss.  LEXIS  225  (Miss.  2008). 

Evidence  was  sufficient  to  sustain  a 
conviction  under  Miss.  Code  Ann.  §  41- 
29-313  because  an  officer  testified  that  the 
odor  he  encountered  was  indicative  of  a 
methamphetamine  lab,  he  saw  defendant 
exit  the  smoked  filled  room  carrying  a 
plastic  container  and  glass  jar  connected 
by  a  tube,  and  substances  contained 
within  the  items  were  later  identified  as 
ether,  ephedrine,  pseudoephedrine,  and 
hexanes;  additionally,  the  coffee  filters 
found  in  the  same  room  contained  meth- 
amphetamine and  ephedrine  pseu- 
doephedrine. Cook  V.  State,  953  So.  2d  271 
(Miss.  Ct.  App.  2007). 

Trial  court  did  not  err  in  den5dng  defen- 
dant's motion  to  suppress  as  there  was  no 
indication  of  tampering,  and  the  evidence 
was  sufficient  to  establish  defendant  in 
constructive  possession  of  drug  precur- 
sors; due  to  direct  evidence  of  the  officers' 
testimony  that  precursors  were  found  in 
defendant's  toolbox,  a  circumstantial  evi- 
dence instruction  was  properly  denied  and 


the  jury's  verdict  was  not  against  the 
overwhelming  weight  of  the  evidence. 
Terry  v.  State,  944  So.  2d  911  (Miss.  Ct. 
App.  2006). 

Conviction  of  possession  of  precursor 
chemicals  with  intent  to  manufacture  a 
controlled  substance,  methamphetamine, 
was  affirmed  because  defendant  was 
stopped  after  he  was  observed  purchasing 
two  precursor  chemicals  at  two  different 
stores  within  a  short  span  of  time,  the 
arresting  officer  explained  that  metham- 
phetamine manufacturers  often  pur- 
chased different  ingredients  at  different 
locations  in  order  to  avoid  suspicion,  and  a 
search  of  defendant's  vehicle  uncovered 
two  cans  of  starter  fiuid,  four  boxes  of 
antihistabs,  aquarium  tubing,  an 
aquarium  pump,  and  two  gas  cans.  Watts 
V.  State,  936  So.  2d  377  (Miss.  Ct.  App. 
2006),  writ  of  certiorari  denied  by  936  So. 
2d  367,  2006  Miss.  LEXIS  452  (Miss. 
2006). 

There  was  more  than  sufficient  evi- 
dence from  which  jurors  could  reasonably 
conclude  that  defendant  was  in  construc- 
tive possession  of  both  the  precursor 
chemicals  and  the  methamphetamine  at 
the  lab;  additional  incriminating  facts  and 
circumstances  supported  defendant's 
awareness  of  the  presence  and  character 
of  the  chemicals.  Kerns  v.  State,  923  So. 
2d  196  (Miss.  2005),  writ  of  certiorari 
denied  by  547  U.S.  1081,  126  S.  Ct.  1797, 
164  L.  Ed.  2d  536,  2006  U.S.  LEXIS  3096, 
74  U.S.L.W.  3585  (2006). 

Where  defendant's  fingerprints  were 
found  on  material  seized  at  a  clandestine 
methamphetamine  lab,  the  fingerprints 
discovered  at  the  lab  linked  defendant  to 
the  contraband  and  that  evidence  was 
sufficient  to  uphold  his  conviction.  Roe- 
buck V.  State,  —  So.  2d  — ,  2005  Miss.  App. 
LEXIS  167  (Miss.  Ct.  App.  Mar.  8,  2005), 
substituted  opinion  at,  opinion  withdrawn 
by  915  So.  2d  1132,  2005  Miss.  App. 
LEXIS  1006  (Miss.  Ct.  App.  2005). 

In  a  drug  case,  there  was  insufficient 
evidence  to  establish  constructive  posses- 
sion of  precursor  chemicals  under  Miss. 
Code  Ann.  §  41-29-313(l)(a)(i)  based  on 
mere  proximity  to  a  methamphetamine 
laboratory  located  under  a  trailer;  testi- 
mony of  an  alleged  accomplice  was  insuf- 
ficient to  establish  control  over  two  pre- 
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cursor  chemicals,  as  required.  Kerns  v. 
State,  923  So.  2d  210  (Miss.  Ct.  App. 
2005),  affirmed  in  part  and  reversed  in 
part  by  923  So.  2d  196,  2005  Miss.  LEXIS 
799  (Miss.  2005). 

Verdict  convicting  defendant  of  posses- 
sion of  precursor  chemicals  with  the  in- 
tent to  manufacture  a  controlled  sub- 
stance in  violation  of  Miss.  Code  Ann. 
§  41-29-313(l)(a)(i)  was  not  against  the 
weight  of  the  evidence  because  under 
§  41-29-313(l)(a)(i),  the  State  was  not  re- 
quired to  prove  that  defendant  possessed 
all  four  of  the  precursor  chemicals  but  was 
only  required  to  prove  that  defendant  pos- 
sessed any  two  of  the  precursor  chemicals, 
hydrochloric  acid,  sulfuric  acid,  ether,  and 
anhydrous  ammonia.  The  State's  expert 
testified  regarding  the  testing  and  posi- 
tive identification  of  the  precursor  chemi- 
cals found  near  defendant's  rural  home 
and  the  jury  reasonably  determined  that 
the  credibility  of  the  State's  expert  was  to 
be  accorded  substantial  weight.  Reid  v. 
State,  910  So.  2d  615  (Miss.  Ct.  App. 
2005). 

In  defendants'  trial  for  possession  of 
precursor  chemicals  with  the  intent  to 
manufacture  methamphetamines,  the 
trial  court's  admission  of  numerous 
tupperware  containers  did  not  deprive  de- 
fendants of  any  due  process  rights  and, 
accordingly,  did  not  prejudice  their  de- 
fense in  any  measure.  That  the  containers 
were  not  found  to  have  contained  dena- 
tured alcohol  and  ethyl  ether  at  the  time 
of  seizure  was  irrelevant  because,  as  the 
trial  court  explained,  the  containers  were 
not  for  proving  the  presence  of  the  chemi- 
cals but,  instead,  "went  to  the  intent  is- 
sue." Pittman  v.  State,  904  So.  2d  1185 
(Miss.  Ct.  App.  2004). 

Use  of  printed  labels  on  pre-packaged, 
unopened,  over-the-counter  medications 
to  prove  defendant's  possession  of  pseu- 
doephedrine  with  knowledge  that  it  would 
be  used  to  manufacture  a  controlled  sub- 
stance in  violation  of  Miss.  Code  Ann. 
§  41-29-313(2)(c),  was  proper  because  the 
ingredients  listed  were  sufficiently  trust- 
worthy for  admission  into  evidence  as  a 
hearsay  exception  within  the  purview  of 
Miss.  R.  Evid.  803(17)  and  thus  overcome 
defendant's  hearsay  and  Sixth  Amend- 
ment Confrontation  Clause  objections. 


Burchfield  v.  State,  892  So.  2d  191  (Miss. 
2004). 

Evidence  was  sufficient  to  support  de- 
fendant's conviction  for  possession  of  two 
or  more  precursor  chemicals  (pseu- 
doephedrine  and  lithium),  knowing  that 
the  precursor  chemicals  would  be  used  to 
unlawfully  manufacture  a  controlled  sub- 
stance (methamphetamine),  pursuant  to 
Miss.  Code  Ann.  §  41-29-313(l)(a)(ii), 
where  through  the  use  of  receipts,  the 
State  showed  that  defendant  had  bought 
several  everyday  household  items  that 
could  be  used  for  the  manufacture  of 
methamphetamine;  he  bought  a  few  of 
these  items  at  each  of  several  different 
stores.  At  the  time  of  the  investigatory 
stop  and  search,  he  was  in  possession  of 
boxes  of  ephedrine  and  several  lithium 
batteries;  the  evidence  showed  he  was  in 
possession  of  precursors  to  the  manufac- 
ture of  methamphetamine,  with  the  in- 
tent that  the  products  would  be  used  to 
manufacture  methamphetamine.  Walker 
V.  State,  881  So.  2d  820  (Miss.  2004). 

There  was  sufficient  evidence  to  support 
defendant's  convictions  of  possession  of  a 
controlled  substance  and  possession  of 
precursor  chemicals  with  intent  to  manu- 
facture a  controlled  substance;  the  State 
proved  that  the  property  where  the  evi- 
dence was  seized  was  rented  in  defen- 
dant's name  and  the  account  for  utilities 
was  also  in  defendant's  name,  and  thus 
constructive  possession  was  shown,  and 
there  was  nothing  to  support  defendant's 
theory  that  the  items  were  placed  on  the 
property  in  defendant's  absence.  Pipkins 
V.  State,  878  So.  2d  119  (Miss.  Ct.  App. 
2004),  cert,  denied,  878  So.  2d  67  (Miss. 
2004). 

There  was  sufficient  evidence  to  support 
defendant's  conviction  under  Miss.  Code 
Ann.  §  41-29-313  and  for  conspiracy  given 
that  defendant  had  purchased  an  unusu- 
ally large  number  of  pseudoephedrine 
packages,  defendant  attempted  to  conceal 
the  packages  from  police,  and  defendant 
admitted  that  defendant  was  requested  to 
purchase  the  packages  by  another  indi- 
vidual in  return  for  cash  when  defendant 
knew  that  the  individual  had  been  in- 
volved in  the  manufacturer  of  metham- 
phetamine. Hunt  V.  State,  863  So.  2d  990 
(Miss.  Ct.  App.  2004). 
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Sentence  imposed  on  defendant  for  the 
convictions  of  possession  of  a  controlled 
substance  and  possession  of  precursor 
chemicals  with  intent  to  manufacture  a 
controlled  substance  was  not  unduly 
harsh,  given  that  defendant,  not  the  girl- 
friend, was  the  driving  force  behind  the 
drug  activity  at  the  couple's  place  of  resi- 
dence. Pipkins  V.  State,  878  So.  2d  119 
(Miss.  Ct.  App.  2004),  cert,  denied,  878  So. 
2d  67  (Miss.  2004). 

Defendant  did  not  agree  to  the  admis- 
sion of  the  packages  of  medication  or 
waive  his  right  to  confront  and  cross- 
examine  the  person  who  labeled  the  medi- 
cation as  containing  ephedrine,  and  the 
State  failed  to  present  any  evidence  that 
the  medications  had  been  chemically  ana- 
lyzed and  determined  to  contain  ephed- 
rine, or  pseudoephedrine;  thus,  the  State 
failed  to  carry  its  burden  of  proof  as  to  an 
essential  element  of  possession  of  precur- 
sor drugs  with  knowledge  that  the  drugs 
would  be  used  to  manufacture  a  controlled 
substance,  and  defendant's  Sixth  Amend- 
ment right  to  confrontation  was  violated 
and,  therefore,  the  trial  court  reversed  his 
conviction.  Burchfield  v.  State,  —  So.  2d 
— ,  2003  Miss.  App.  LEXIS  660  (Miss.  Ct. 
App.  July  22,  2003),  opinion  withdrawn 
by,  substituted  opinion  at  892  So.  2d  248, 
2004  Miss.  App.  LEXIS  538  (Miss.  Ct. 
App.  2004). 

6.  Search  and  seizure. 

Although  defendant's  motion  to  sup- 
press items  found  in  his  house  should 
have  been  granted  because  the  issuing 
justice  had  not  been  presented  with  a 
basis  of  reliability  for  the  informer's  state- 
ment on  which  the  officers  relied,  the 
Miss.  Code  Ann.  §  41-29-313(l)(a)(i)  con- 
viction was  not  reversed  because  the  evi- 
dence that  ended  in  defendant's  conviction 
did  not  come  from  defendant's  house  but 
from  the  search  of  other  property  on  which 
a  clandestine  methamphetamine  lab  was 
found  and  the  search  of  that  property  was 
not  dependent  on  the  search  warrant  is- 
sued for  defendant's  house.  Roebuck  v. 
State,  —  So.  2d  — ,  2005  Miss.  App.  LEXIS 
167  (Miss.  Ct.  App.  Mar.  8,  2005),  substi- 
tuted opinion  at,  opinion  withdrawn  by 
915  So.  2d  1132,  2005  Miss.  App.  LEXIS 
1006  (Miss.  Ct.  App.  2005). 


Where  defendant  was  charged  with  pos- 
session of  "precursors"  used  in  the  illegal 
manufacture  of  controlled  substances, 
having  purchased  or  having  attempted  to 
purchase  quantities  of  the  subject  com- 
mon cold  medication,  the  anonymous  tip 
information  given  to  the  officer  who  con- 
ducted the  investigatory  stop  included  the 
color  of  the  van,  the  number  and  race  of 
occupants,  the  license  plate  number  and 
the  direction  of  travel,  including  the  name 
of  the  street.  All  of  those  details  were 
verified  by  officer  prior  to  the  investiga- 
tory questioning,  and  under  the  totality  of 
the  evidence  standard,  the  investigatory 
stop  based  on  the  anonymous  tip  was 
lawful.  Williamson  v.  State,  876  So.  2d  353 
(Miss.  2004). 

7.  Unit  of  measurement. 

Miss.  Code  Ann.  §  41-29-313  does  not 
provide  any  discretionary  privileges  to 
prosecutors  concerning  the  unit  of  mea- 
surement that  should  be  used  in  prosecut- 
ing drug  cases  where  dosage  units  are  the 
standard  form  of  measurement,  and  the 
weight  of  the  drug  is  considered  a  default 
measurement  where  the  drug  is  not  found 
in  "dosage  unit"  form;  therefore,  a  motion 
for  post-conviction  relief  should  have  been 
granted  because  a  sentence  imposed  was 
illegal  where  defendant  had  180  tablets 
that  weighed  above  the  requisite  number 
of  grams.  Finn  v.  State,  979  So.  2d  1  (Miss. 
Ct.  App.  2007),  reversed  by  978  So.  2d 
1270,  2008  Miss.  LEXIS  179  (Miss.  2008). 

8.  Jury  instructions. 

Defendant  who  was  found  guilty  of  at- 
tempted manufacture  of  methamphet- 
amine under  Miss.  Code  Ann.  §  41-29- 
313(l)(c)  did  not  show  that  counsel  was 
deficient  in  failing  to  request  a  jury  in- 
struction on  possession  of  precursor 
chemicals  under  Miss.  Code  Ann.  §  41-29- 
139(b)(1)  because  the  two  offenses  carried 
the  same  penalty.  Myhand  v.  State,  981 
So.  2d  988  (Miss.  Ct.  App.  2007),  writ  of 
certiorari  denied  by  981  So.  2d  298,  2008 
Miss.  LEXIS  225  (Miss.  2008). 

9.  Sentence. 

Defendant's  60-year  sentence  after  he 
was  convicted  for  the  possession  of  meth- 
amphetamine precursors  was  appropriate 
and  not  disproportionate  under  Miss. 
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Code  Ann.  §§  41-29-313(lXc)  or  41-29-147 
because  it  was  within  the  legislature's 
prerogative  to  determine  that  three  drug 
offenses  could  result  in  a  sentence  of  60 
years.  The  sentence  was  harsh,  but  not 
grossly  disproportionate.  Houser  v.  State, 
29  So.  3d  813  (Miss.  Ct.  App.  2009),  writ  of 
certiorari  denied  en  banc  by  29  So.  3d  774, 
2010  Miss.  LEXIS  135  (Miss.  2010). 

Post-conviction  relief  was  denied  with- 
out an  evidentiary  hearing  where  defen- 
dant pled  guilty  to  a  drug  charge  because 
the  trial  court  informed  him  of  the  conse- 
quences of  the  plea,  despite  an  attorney's 
prediction  that  he  would  receive  less  time; 
moreover,  a  34-year  sentence  was  not  dis- 
proportionate since  it  was  within  the  lim- 
its of  Miss.  Code  Ann.  §  41-29-313  and 
Miss.  Code  Ann.  §  41-29-147.  Bridges  v. 
State,  973  So.  2d  246  (Miss.  Ct.  App. 
2007). 

Where  defendants  were  found  guilty  of 
possession  of  precursor  chemicals  with  the 
intent  to  manufacture  methamphet- 
amines,  their  respective  sentences  of  25 
years  in  the  custody  of  the  Mississippi 
Department  of  Corrections  and  a  fine  of 
$10,000,  were  well  within  the  statutory 
limits  of  Miss.  Code  Ann.  §  41-29- 
313(l)(b),  and  a  perusal  of  Mississippi's 
case  law  clearly  demonstrated  that  they 
were  not  subjected  to  sentences  so  exces- 
sive as  to  warrant  the  appellate  court's 
review.  Pittman  v.  State,  904  So.  2d  1185 
(Miss.  Ct.  App.  2004). 

Sentence  imposed  on  defendant  for  the 
convictions  of  possession  of  a  controlled 
substance  and  possession  of  precursor 
chemicals  with  intent  to  manufacture  a 
controlled  substance  was  not  unduly 
harsh,  given  that  defendant,  not  the  girl- 
friend, was  the  driving  force  behind  the 


drug  activity  at  the  couple's  place  of  resi- 
dence. Pipkins  V.  State,  878  So.  2d  119 
(Miss.  Ct.  App.  2004),  cert,  denied,  878  So. 
2d  67  (Miss.  2004). 

On  appeal,  defendant  alleged  that  the 
trial  court's  sentence  for  his  first  offense 
constituted  cruel  and  unusual  punish- 
ment in  violation  of  the  Eighth  Amend- 
ment, but  consideration  of  first  time  of- 
fender status  was  not  the  only 
consideration  of  the  trial  judge  when  sen- 
tencing defendant  to  the  maximum  sen- 
tence available  and  defendant's  sentence 
was  not  grossly  disproportionate  to  the 
crime  of  possession  of  precursor  drugs 
with  knowledge  that  the  drugs  would  be 
used  to  manufacture  a  controlled  sub- 
stance of  which  he  was  convicted;  thus, 
the  trial  judge  did  not  abuse  his  discretion 
in  sentencing  defendant  to  the  maximum 
penalty  available  within  the  statute, 
Miss.  Code  Ann.  §  41-29-313.  Burchfield 
V.  State,  —  So.  2d  — ,  2003  Miss.  App. 
LEXIS  660  (Miss.  Ct.  App.  July  22,  2003), 
opinion  withdrawn  by,  substituted  opinion 
at  892  So.  2d  248,  2004  Miss.  App.  LEXIS 
538  (Miss.  Ct.  App.  2004). 

10.  Speedy  trial. 

Defendant's  conviction  for  the  posses- 
sion of  methamphetamine  precursors  was 
appropriate  because  he  was  brought  to 
trial  within  275  days  of  his  waiver  of  an 
arraignment  and  there  was  good  cause 
shown  for  some  of  the  continuances  that 
were  duly  granted.  There  was  also  noth- 
ing indicating  that  the  State  exercised  a 
deliberate  attempt  to  sabotage  the  de- 
fense by  delaying  the  trial.  Houser  v. 
State,  29  So.  3d  813  (Miss.  Ct.  App.  2009), 
writ  of  certiorari  denied  en  banc  by  29  So. 
3d  774,  2010  Miss.  LEXIS  135  (Miss. 
2010). 


ATTORNEY  GENERAL  OPINIONS 


A  violation  of  Section  41-29-313  (2)(c)(i) 
may  consist  of  possession  of  less  than  250 
dosage  units  but  more  than  15  grams,  or 
less  than  15  grams  but  more  than  250 


dosage  units.  Under  either  scenario  the 
penalty  under  Section  41-29-313(2)(d)  is 
the  same.  Luther,  May  19,  2006,  A.G.  Op. 
06-0180. 


§  41-29-315.  Repealed. 


Repealed  by  Laws  of  2010,  ch.  303,  §  4,  effective  from  and  after  July  1, 


2010. 
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§  41-29-315.  [  Laws,  2005,  ch.  -309,  §  1;  Laws,  2009,  ch.  540,  §  1,  eff  from 
and  after  July  1,  2009]. 

Editor's  Note  —  Former  §  41-29-315  restricted  the  over-the-counter  purchase  and 
sale  of  ephedrine  and  pseudoephedrine. 

§  41-29-317.  Creation  of  program  to  assist  retailers  in  report- 
ing suspicious  activities  related  to  methamphetamine  prob- 
lem. 

(1)  The  Bureau  of  Narcotics  may  develop  and  maintain  a  program  to 
inform  retailers  about  the  methamphetamine  problem  in  the  state  and  devise 
procedures  and  forms  for  retailers  to  use  in  reporting  to  the  Bureau  of 
Narcotics  suspicious  purchases,  thefts  or  other  transactions  involving  any 
products  under  the  retailer's  control  which  contain  a  regulated  precursor 
under  the  provisions  of  Section  41-29-313. 

(2)  Reporting  by  retailers  as  required  by  this  section  shall  be  voluntary 

(3)  Retailers  reporting  information  to  the  Bureau  of  Narcotics  in  good 
faith  pursuant  to  this  section  shall  be  immune  from  civil  and  criminal  liability 
for  a  violation  of  Section  41-29-313. 

SOURCES:  Laws,  2005,  ch.  309,  §  2;  Laws,  2010,  ch.  303,  §  3,  eff  from  and  after 
July  1,  2010. 

Editor's  Note  —  Laws  of  2010,  ch.  303,  §  5,  provides: 

"SECTION  5.  This  act  does  not  apply  to  wholesale  drug  distributors  licensed  and 
regulated  by  the  Mississippi  Board  of  Pharmacy  and  registered  with  and  regulated  by 
the  United  States  Drug  Enforcement  Administration  and  exempts  them  from  storage, 
reporting,  record  keeping  or  physical  security  control  requirements  for  controlled 
substances  containing  any  material,  compound,  mixture  or  preparation  which  contains 
any  quantity  of  ephedrine  or  pseudoephedrine." 

Article  7. 

Interception  of  Wire  or  Oral  Communications. 


Definitions. 

Admissibility  of  evidence  obtained  in  violation  of  this  article. 
Judicial  order  authorizing  interception  of  communications. 
Bureau  of  Narcotics  only  agency  authorized  to  possess,  operate,  etc. 
monitoring  devices;  exceptions. 

Procedures  for  obtaining  court  order  authorizing  interception  of  com- 
munication. 

Disclosure  and  use  of  information  obtained  from  intercepted  communi- 
cation; privileged  communications. 

Form  and  content  of  application  for  order  authorizing  interception  of 
communication;  ex  parte  hearing. 

Granting  of  order;  grounds;  form;  compensation  of  those  furnishing 
assistance;  time  limit;  authorization  for  covert  entry;  reports  to  judge; 
recusal  of  judge. 


Sec. 

41-29-501. 
41-29-503. 
41-29-505. 
41-29-507. 

41-29-509. 

41-29-511. 

41-29-513. 

41-29-515. 
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41-29-517.  Recording  of  intercepted  communications;  sealing,  custody,  and  destruc- 
tion of  recordings. 

41-29-519.       Sealing,  custody,  and  destruction  of  applications  and  orders. 

41-29-521.       Penalty  for  violating  Sections  41-29-517  and  41-29-519. 

41-29-523.  Notice  to  persons  named  in  order  or  application;  inspection  of  inter- 
cepted communications;  postponement  of  notice. 

41-29-525.  Parties  to  be  furnished  copy  of  court  order  and  application  prior  to  trial 
or  proceeding;  suppression  of  intercepted  communications. 

41-29-527.  Reports  to  Administrative  Office  of  United  States  Courts;  report  to 
legislature. 

41-29-529.       Civil  action  for  violation  of  this  article. 

41-29-531.       Exceptions  to  civil  liability  for  violation  of  this  article. 

41-29-533.       Penalties  for  violations  of  this  article. 

41-29-535.       Applicabihty  of  article. 

41-29-536.       Motions  for  communication  records  to  aid  in  investigations  of  violations 

of  the  Uniform  Controlled  Substances  Law. 
41-29-537.  Repealed 


§  41-29-501.  Definitions. 

As  used  in  this  article,  the  follov^ing  terms  shall  have  the  meaning 
ascribed  to  them  herein  unless  the  context  requires  otherwise: 

(a)  "Aggrieved  person"  means  a  person  v^ho  v^as  a  party  to  an  inter- 
cepted v^ire,  oral  or  other  communication  or  a  person  against  whom  the 
interception  was  directed. 

(b)  "Communication  common  carrier"  has  the  meaning  given  the  term 
"common  carrier"  by  47  USCS  153(h)  and  shall  also  mean  a  provider  of 
communication  services. 

(c)  "Contents,"  when  used  with  respect  to  a  wire,  oral  or  other  commu- 
nication, includes  any  information  concerning  the  identity  of  the  parties  to 
the  communication  or  the  existence,  substance,  purport  or  meaning  of  that 
communication. 

(d)  "Covert  entry"  means  any  entry  into  or  onto  premises  which  if  made 
without  a  court  order  allowing  such  an  entry  under  this  article  would  be  a 
violation  of  criminal  law. 

(e)  "Director"  means  the  Director  of  the  Bureau  of  Narcotics  or,  if  the 
director  is  absent  or  unable  to  serve,  the  Assistant  Director  of  the  Bureau  of 
Narcotics. 

(f)  "Electronic,  mechanical  or  other  device"  means  a  device  or  apparatus 
primarily  designed  or  used  for  the  nonconsensual  interception  of  wire,  oral 
or  other  communications. 

(g)  "Intercept"  means  the  aural  or  other  acquisition  of  the  contents  of  a 
wire,  oral  or  other  communication  through  the  use  of  an  electronic,  mechani- 
cal or  other  device. 

(h)  "Investigative  or  law  enforcement  officer"  means  an  officer  of  this 
state  or  of  a  political  subdivision  of  this  state  who  is  empowered  by  law  to 
conduct  investigations  of,  or  to  make  arrests  for,  offenses  enumerated  in 
Section  41-29-505,  an  attorney  authorized  by  law  to  prosecute  or  participate 
in  the  prosecution  of  such  offenses,  or  a  federal  law  enforcement  officer 
designated  by  the  director. 
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(i)  "Judge  of  competent  jui'isdiction"  means  a  justice  of  the  Supreme 
Court  or  a  circuit  court  judge. 

(j)  "Oral  communication"  means  an  oral  communication  uttered  by  a 
person  exhibiting  an  expectation  that  the  communication  is  not  subject  to 
interception  under  circumstances  justifying  that  expectation. 

(k)  "Other  communication"  means  any  transfer  of  an  electronic  or  other 
signal,  including  fax  signals,  computer  generated  signals,  other  similar 
signals,  or  any  scrambled  or  encrypted  signal  transferred  via  wire,  radio, 
electromagnetic,  photoelectric  or  photooptical  system  from  one  party  to 
another  in  which  the  involved  parties  may  reasonably  expect  the  communi- 
cation to  be  private. 

(Z)  "Prosecutor"  means  a  district  attorney  with  jurisdiction  in  the  county 
in  which  the  facility  or  place  where  the  communication  to  be  intercepted  is 
located  or  a  legal  assistant  to  the  district  attorney  if  designated  in  writing  by 
the  district  attorney  on  a  case-by-case  basis. 

(m)  "Residence"  means  a  structure  or  the  portion  of  a  structure  used  as 
a  person's  home  or  fixed  place  of  habitation  to  which  the  person  indicates  an 
intent  to  return  after  any  temporary  absence. 

(n)  "Wire  communication"  means  a  communication  made  in  whole  or  in 
part  through  the  use  of  facilities  for  the  transmission  of  communications  by 
the  aid  of  wire,  cable  or  other  like  connection  between  the  point  of  origin  and 
the  point  of  reception  furnished  or  operated  by  a  person  engaged  as  a 
common  carrier  in  providing  or  operating  the  facilities  for  the  transmission 
of  communications  and  includes  cordless  telephones,  voice  pagers,  cellular 
telephones,  any  mobile  telephone,  or  any  communication  conducted  through 
the  facilities  of  a  provider  of  communication  services. 

SOURCES:  Laws,  1989,  ch.  553,  §  1;  repealed.  Laws,  1989,  ch.  553,  §  19; 
reenacted.  Laws,  1992,  ch.  561,  §  1;  Laws,  1995,  ch.  520,  §  1;  reenacted 
without  change.  Laws,  2004,  ch.  511,  §  1;  Laws,  2005,  ch.  463,  §  6,  eff  from 
and  after  July  1,  2005. 

Editor's  Note  —  47  USCS  153(h)  referred  to  in  this  section  was  amended  several 
times  since  1989;  one  significant  amendment  in  1996  redesignated  the  paragraphs  and 
reordered  them  numerically  rather  than  alphabetically;  the  same  amendment  also 
stated  that  "the  terms  used  in  this  Act  have  the  meanings  provided  in  section  3  of  the 
Communications  Act  of  1934"  (47  USCS  153).  The  term  "common  carrier"  is  currently 
defined  in  47  USCS  153(10). 

Former  §  41-29-537,  which  contained  a  sunset  provision  for  this  section,  was 
repealed  by  Laws  of  2006,  ch.  469,  effective  July  1,  2006. 

Cross  References  —  Use  of  "pen  register"  to  record  outgoing  numbers  dialed  or 
incoming  communication,  see  §  41-29-701. 

Federal  Aspects  —  Communication  common  carrier,  defined,  see  47  USCS  §  153(h). 
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1.  Oral  communication. 

2.  Other  communication. 

1.  Oral  communication. 

Under  the  terms  of  subsection  (j),  the 
circumstances  of  the  drug  buy  at  issue  did 
not  justify  an  expectation  that  the  conver- 
sations between  the  defendant  and  the 
purchasers  would  not  be  intercepted 
where  the  defendant  sold  marijuana  to 
unknown  persons  in  a  public  parking  lot. 
Ott  V.  State,  722  So.  2d  576  (Miss.  1998). 


2.  Other  communication. 

Under  the  terms  of  subsection  (k),  the 
circumstances  of  the  drug  buy  at  issue  did 
not  justify  an  expectation  that  the  conver- 
sations between  the  defendant  and  the 
purchasers  would  be  private  where  the 
defendant  sold  marijuana  to  unknown 
persons  in  a  public  parking  lot.  Ott  v. 
State,  722  So.  2d  576  (Miss.  1998). 


§  41-29-503.  Admissibility  of  evidence  obtained  in  violation  of 
this  article. 

The  contents  of  an  intercepted  wire,  oral  or  other  communication  and 
evidence  derived  from  an  intercepted  v^ire,  oral  or  other  communication  may 
not  be  received  in  evidence  in  any  trial,  hearing  or  other  proceeding  in  or  before 
any  court,  grand  jury,  department,  officer,  agency,  regulatory  body,  legislative 
committee,  or  other  authority  of  the  United  States  or  of  this  state  or  a  political 
subdivision  of  this  state  if  the  disclosure  of  that  information  would  be  in 
violation  of  this  article.  The  contents  of  an  intercepted  wire,  oral  or  other 
communication  and  evidence  derived  from  an  intercepted  communication  may 
be  received  in  a  civil  trial,  hearing  or  other  proceeding  only  if  the  civil  trial, 
hearing  or  other  proceeding  arises  out  of  a  violation  of  the  criminal  law  of  this 
state. 

SOURCES:  Laws,  1989,  ch.  553,  §  2;  repealed.  Laws,  1989,  ch.  553,  §  19;  enacted, 
Laws,  1992,  eh.  561,  §  2;  Laws,  1995,  ch.  520,  §  2;  reenacted  without  change, 
Laws,  2004,  ch.  511,  §  2,  eff  from  and  after  July  1,  2004. 

Editor's  Note  —  Former  §  41-29-537,  which  contained  a  sunset  provision  for  this 
section,  was  repealed  by  Laws  of  2006,  ch.  469,  effective  July  1,  2006. 

Cross  References  —  Use  of  "pen  register"  to  record  outgoing  numbers  dialed  or 
incoming  communication,  see  §  41-29-701. 

JUDICIAL  DECISIONS 

Defendant  was  not  deprived  of  effective  ing  that  defendant  had  no  reasonable  ex- 
assistance  of  counsel  by  counsel's  failure  pectation  of  privacy  in  the  taped  conver- 
to  challenge  the  admission  of  an  audio-  sation  and  that  therefore  the  recording 
tape  of  a  drug  transaction  where  the  trial  was  admissible  at  trial.  Benson  v.  State, 
court  had  already  ruled  at  a  pretrial  hear-  821  So.  2d  823  (Miss.  2002). 

RESEARCH  REFERENCES 

ALR.  Mode  of  establishing  that  infer-  has  or  has  not  led  to  evidence  introduced 
mation  obtained  by  illegal  wire  tapping     by  prosecution.  28  A.L.R.2d  1055. 
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Admissibility,  in  criminal  prosecution, 
of  evidence  secured  by  mechanical  or  elec- 
tronic eavesdropping  device.  97  A.L.R.2d 
1283. 

Eavesdropping  as  violating  right  of  pri- 
vacy 11  A.L.R.3d  1296. 

Violation  of  federal  constitutional  rule 
(Mapp  V.  Ohio)  excluding  evidence  ob- 
tained through  unreasonable  search  or 
seizure,  as  constituting  reversible  or 
harmless  error.  30  A.L.R.3d  128. 

"Fruit  of  the  poisonous  tree"  doctrine 
excluding  evidence  derived  from  informa- 
tion gained  in  illegal  search.  43  A.L.R.3d 
385. 

Admissibility,  in  criminal  prosecution, 
of  evidence  obtained  by  electronic  surveil- 
lance of  prisoner.  57  A.L.R.3d  172. 

Omission  or  inaudibility  of  portions  of 
sound  recording  as  affecting  its  admissi- 
bility in  evidence.  57  A.L.R.3d  746. 

Admissibility  in  evidence  of  sound  re- 
cording as  affected  by  hearsay  and  best 
evidence  rules.  58  A.L.R.3d  598. 

Validity,  construction,  and  application 
of  state  criminal  statute  forbidding  use  of 
telephone  to  annoy  or  harass.  95  A.L.R.3d 
411. 

Permissible  surveillance,  under  state 
communications  interception  statute,  by 
person  other  than  state  or  local  law  en- 
forcement officer  or  one  acting  in  concert 
with  officer.  24  A.L.R.4th  1208. 

Permissible  warrantless  surveillance, 
under  state  communications  interception 
statute,  by  state  or  local  law  enforcement 
officer  or  one  acting  in  concert  with  officer. 
27  A.L.R.4th  449. 

Admissibility  of  expert  testimony  as  to 
modus  operandi  of  crime  —  modern  cases. 
31  A.L.R.4th  798. 

Eavesdropping  on  extension  telephone 
as  invasion  of  privacy.  49  A.L.R.4th  430. 

Propriety  of  attorney's  surreptitious 
sound  recording  of  statements  by  others 
who  are  or  may  become  involved  in  litiga- 
tion. 32  A.L.R.5th  715. 

Duty  of  prosecutor  to  present  exculpa- 
tory evidence  to  state  grand  jury.  49 
A.L.R.5th  639. 

Propriety  of  search  of  nonoccupant  visi- 
tor's belongings  pursuant  to  warrant  is- 
sued for  another's  premises.  51  A.L.R.5th 
375. 


Admissibility  of  evidence  discovered  in 
search  of  adult  defendant's  property  or 
residence  authorized  by  defendant's  mi- 
nor child  —  state  cases.  51  A.L.R.5th  425. 

What  constitutes  adequate  response  by 
government,  pursuant  to  18  USCS 
§  3504,  affirming  or  denying  use  of  un- 
lawful electronic  surveillance.  53  A.L.R. 
Fed.  378. 

What  constitutes  compliance  by  govern- 
ment agents  with  requirement  of  18 
USCS  §  2518(5)  that  wiretapping  and 
electronic  surveillance  be  conducted  in 
such  manner  as  to  minimize  unauthorized 
interception  of  communications.  54  A.L.R. 
Fed.  120. 

Under  what  circumstances  is  suppres- 
sion of  wiretap  evidence  required  when 
person  overheard  in  wiretap  but  not  men- 
tioned in  order  therefor  is  not  served  with 
inventory  notice  provided  for  by  18  USCS 
§  2518(8)(d).  54  A.L.R.  Fed.  599. 

Applicability  of  provisions  of  Omnibus 
Crime  Control  and  Safe  Streets  Act  of 
1968  prohibiting  interception  of  wire  or 
oral  communications  (18  USCS  §  2511(1)) 
to  interception  by  spouse,  or  spouse's 
agent,  of  conversation  of  other  spouse  in 
marital  home.  55  A.L.R.  Fed.  936. 

Application  to  extension  telephones  of 
Title  III  of  the  Omnibus  Crime  Control 
and  Safe  Streets  Act  of  1968  (18  USCS 
§§  2510  et  seq.),  pertaining  to  intercep- 
tion of  wire  communications.  58  A.L.R. 
Fed.  594. 

Right  of  immune  jury  witness  to  obtain 
access  to  government  affidavits  and  other 
supporting  materials  in  order  to  challenge 
legality  of  court-ordered  wiretap  or  elec- 
tronic surveillance  which  provided  basis 
for  questions  asked  in  grand  jury  proceed- 
ings. 60  A.L.R.  Fed.  706. 

Propriety  of  monitoring  of  telephone 
calls  to  or  from  prison  inmates  under  Title 
III  of  Omnibus  Crime  Control  and  Safe 
Streets  Act  (18  USCS  §§  2510  et  seq.) 
prohibiting  judicially  unauthorized  inter- 
ception of  wire  or  oral  communications.  61 
A.L.R.  Fed.  825. 

What  claims  are  sufficient  to  require 
government,  pursuant  to  18  USCS 
§  3504,  to  affirm  or  deny  use  of  unlawful 
electronic  surveillance.  70  A.L.R.  Fed.  67. 

Applicability,  in  civil  action,  of  provi- 
sions of  Omnibus  Crime  Control  and  Safe 
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Streets  Act  of  1986,  prohibiting  intercep- 
tion of  communications  (18  USCS 
§  2511(1)),  to  interceptions  by  spouse,  or 
spouse's  agent,  of  conversations  of  other 
spouse.  139  A.L.R.  Fed.  517. 

Am  Jur.  74  Am.  Jur.  2d,  Telecommuni- 
cations §  218. 

20  Am.  Jur.  PI  &  Pr  Forms  (Rev),  Pri- 
vacy, Form  66  (complaint,  petition,  or  dec- 
laration —  by  former  employee  —  acts  and 
conduct  of  employer  in  enforcement  of 
random  urinalysis  drug  testing  proce- 
dures). 

29  Am.  Jur.  Proof  of  Facts  591,  Wiretap- 
ping, §§  20,  21. 

1  Am.  Jur.  Trials  481,  Investigating  the 
Criminal  Case;  General  Principles. 

15  Am.  Jur.  Trials  555,  Police  Miscon- 
duct Litigation  —  Plaintiff's  Remedies. 


8  Federal  Procedure,  L.  Ed.,  Criminal 
Procedure  §§  22:171  et  seq. 

7  Federal  Procedural  Forms,  L.  Ed., 
Criminal  Procedure,  §§  20:493,  20:584, 
20:623,  20:1033. 

Lawyers'  Edition.  Admissibility  of 
evidence  obtained  by  wiretapping  as  af- 
fected by  §  605  of  the  Federal  Communi- 
cations Act  (47  use  §  605)  —  federal 
cases.  20  L.  Ed.  2d  1718. 

Propriety  of  federal  injunction  against 
use  in  state  criminal  trial  of  evidence 
unlawfully  obtained.  27  L.  Ed.  2d  984. 

Obtaining  evidence  by  use  of  sound  re- 
cording or  of  mechanical  or  electronic 
eavesdropping  device  ("bugging")  as  viola- 
tion of  Fourth  Amendment  —  federal 
cases.  59  L.  Ed.  2d  959. 


§  41-29-505.    Judicial  order  authorizing  interception  of  com- 
munications. 

A  judge  of  competent  jurisdiction  in  the  circuit  court  district  of  the  location 
where  the  interception  of  v^ire,  oral  or  other  communications  is  sought,  or  a 
circuit  court  district  contiguous  to  such  circuit  court  district,  may  issue  an 
order  authorizing  interception  of  wire,  oral  or  other  communications  only  if  the 
prosecutor  applying  for  the  order  shows  probable  cause  to  believe  that  the 
interception  will  provide  evidence  of  the  commission  of  a  felony  under  the 
Uniform  Controlled  Substances  Law. 


SOURCES:  Laws,  1989,  ch.  553,  §  3;  repealed,  Laws,  1989,  ch.  553,  §  19;  enacted. 
Laws,  1992,  ch.  561,  §  3;  Laws,  1995,  ch.  520,  §  3;  reenacted  without  change. 
Laws,  2004,  ch.  511,  §  3,  eff  from  and  after  July  1,  2004. 


Editor's  Note  —  This  section  was  reenacted  without  change  by  Laws,  2004,  ch.  511, 
§  3,  effective  from  and  after  July  1,  2004. 

Former  §  41-29-537,  which  contained  a  sunset  provision  for  this  section,  was 
repealed  by  Laws  of  2006,  ch.  469,  effective  July  1,  2006. 

Cross  References  —  Use  of  "pen  register"  to  record  outgoing  numbers  dialed  or 
incoming  communication,  see  §  41-29-701. 
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ALR.  Authority  of  District  Court  to  enforcement  agents  in  tracing  telephone 
order  telephone  company  to  assist  law     calls.  58  A.L.R.  Fed.  719. 

§  41-29-507.    Bureau  of  Narcotics  only  agency  authorized  to 
possess,  operate,  etc.  monitoring  devices;  exceptions. 

(1)  No  person,  agency  of  the  state  or  political  subdivision  of  the  state, 
other  than  the  Bureau  of  Narcotics,  is  authorized  by  this  article  to  own, 
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possess,  install,  operate  or  monitor  an  electronic,  mechanical  or  other  device. 
The  Bureau  of  Narcotics  may  be  assisted  by  an  investigative  or  law  enforce- 
ment officer  in  the  operation  and  monitoring  of  an  interception  of  wire,  oral  or 
other  communications,  provided  that  an  agent  of  the  Bureau  of  Narcotics  is 
present  at  all  times. 

(2)  The  director  shall  designate,  in  writing,  the  agents  of  the  Bureau  of 
Narcotics  who  are  responsible  for  the  possession,  installation,  operation  and 
monitoring  of  electronic,  mechanical  or  other  devices  for  the  bureau. 

SOURCES:  Laws,  1989,  ch.  553,  §  4;  repealed.  Laws,  1989,  ch.  553,  §  19;  enacted. 
Laws,  1992,  ch.  561,  §  4;  Laws,  1995,  ch.  520,  §  4;  Laws,  1999,  ch.  403,  §  1; 
reenacted  without  change.  Laws,  2004,  ch.  511,  §  4,  eff  from  and  after  July 
1,  2004. 

Editor's  Note  —  This  section  was  reenacted  without  change  by  Laws,  2004,  ch.  511, 
§  4,  effective  from  and  after  July  1,  2004 

Former  §  41-29-537,  which  contained  a  sunset  provision  for  this  section,  was 
repealed  by  Laws  of  2006,  ch.  469,  effective  July  1,  2006. 

Cross  References  —  Use  of  "pen  register"  to  record  outgoing  numbers  dialed  or 
incoming  communication,  see  §  41-29-701. 

ATTORNEY  GENERAL  OPINIONS 

A  private  individual  not  associated  with     ecuted  under  the  statute.  Jones,  August 
any  agency  of  the  state  or  its  political     21,  1998,  A.G.  Op.  #98-0462. 
subdivisions  may  be  charged  and  pros- 

§  41-29-509.  Procedures  for  obtaining  court  order  authoriz- 
ing interception  of  communication. 

Prior  to  submitting  a  request  for  an  order  authorizing  interception  of  wire, 
oral  or  other  communications  to  a  prosecutor,  the  director  shall  receive  a 
written  affidavit  from  one  or  more  agents  of  the  Bureau  of  Narcotics  setting 
forth  the  information  required  by  Section  41-29-513(1).  The  director  shall 
submit  all  information  required  by  Section  41-29-513(1)  to  the  prosecutor. 
Upon  receipt  of  the  request  from  the  director,  the  prosecutor  shall  be  autho- 
rized to  submit  an  application  to  a  court  of  competent  jurisdiction  requesting 
the  court  to  issue  an  order  authorizing  interception  of  wire,  oral  or  other 
communications  as  provided  in  Section  41-29-515. 

SOURCES:  Laws,  1989,  ch.  553,  §  5;  repealed,  Laws,  1989,  eh.  553,  §  19;  enacted, 
Laws,  1992,  ch.  561,  §  5;  Laws,  1995,  ch.  520,  §  5;  reenacted  without  change, 
Laws,  2004,  ch.  511,  §  5,  eff  from  and  after  July  1,  2004. 

Editor's  Note  —  This  section  was  reenacted  without  change  by  Laws,  2004,  ch.  511, 
§  5,  effective  from  and  after  July  1,  2004 

Former  §  41-29-537,  which  contained  a  sunset  provision  for  this  section,  was 
repealed  by  Laws  of  2006,  ch.  469,  effective  July  1,  2006. 

Cross  References  —  Use  of  "pen  register"  to  record  outgoing  numbers  dialed  or 
incoming  communication,  see  §  41-29-701. 
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§  41-29-511.  Disclosure  and  use  of  information  obtained  from 
intercepted  communication;  privileged  communications. 

(1)  An  investigative  or  law  enforcement  officer  who,  by  any  means 
authorized  by  this  article,  obtains  knowledge  of  the  contents  of  a  wire,  oral  or 
other  communication  or  evidence  derived  from  such  communication  may 
disclose  the  contents  or  evidence  to  another  investigative  or  law  enforcement 
officer  to  the  extent  that  the  disclosure  is  appropriate  to  the  proper  perfor- 
mance of  the  official  duties  of  the  officer  making  or  receiving  the  disclosure. 

(2)  An  investigative  or  law  enforcement  officer  who,  by  any  means 
authorized  by  this  article,  obtains  knowledge  of  the  contents  of  a  wire,  oral  or 
other  communication  or  evidence  derived  from  such  communication  may  use 
the  contents  or  evidence  to  the  extent  the  use  is  appropriate  to  the  proper 
performance  of  his  official  duties. 

(3)  A  person  who  receives,  by  any  means  authorized  by  this  article, 
information  concerning  a  wire,  oral  or  other  communication  or  evidence 
derived  from  a  wire,  oral  or  other  communication  intercepted  in  accordance 
with  the  provisions  of  this  article  may  disclose  the  contents  of  such  communi- 
cation or  the  evidence  derived  from  such  wire,  oral  or  other  communication 
while  giving  testimony  under  oath  in  any  proceeding  held  under  the  authority 
of  the  United  States,  of  this  state,  or  of  a  political  subdivision  of  this  state. 

(4)  An  otherwise  privileged  wire,  oral  or  other  communication  intercepted 
in  accordance  with,  or  in  violation  of,  the  provisions  of  this  article  does  not  lose 
its  privileged  character,  and  any  evidence  derived  from  such  privileged 
communication  against  the  party  to  the  privileged  communication  shall  be 
considered  privileged  also. 

(5)  When  an  investigative  or  law  enforcement  officer,  while  engaged  in 
intercepting  wire,  oral  or  other  communications  in  a  manner  authorized  by 
this  article,  intercepts  wire,  oral  or  other  communications  relating  to  offenses 
other  than  those  specified  in  the  order  of  authorization,  the  contents  of  and 
evidence  derived  from  the  communication  may  be  disclosed  or  used  as  provided 
by  subsections  (1)  and  (2)  of  this  section.  Such  contents  and  any  evidence 
derived  therefrom  may  be  used  under  subsection  (3)  of  this  section  when 
authorized  by  a  judge  of  competent  jurisdiction  where  the  judge  finds,  upon 
subsequent  application,  that  the  contents  were  otherwise  intercepted  in 
accordance  with  the  provisions  of  this  article.  The  application  shall  be  made  as 
soon  as  practicable. 

SOURCES:  Laws,  1989,  ch.  553,  §  6;  repealed.  Laws,  1989,  ch.  553,  §  19;  enacted. 
Laws,  1992,  eh.  561,  §  6;  Laws,  1995,  ch.  520,  §  6;  reenacted  without  change. 
Laws,  2004,  ch.  511,  §  6,  eff  from  and  after  July  1,  2004. 

Editor's  Note  —  This  section  was  reenacted  without  change  by  Laws,  2004,  ch.  511, 
§  6,  effective  from  and  after  July  1,  2004. 

Former  §  41-29-537,  which  contained  a  sunset  provision  for  this  section,  was 
repealed  by  Laws  of  2006,  ch.  469,  effective  July  1,  2006. 

Cross  References  —  Duplication  of  recordings  for  use  or  disclosure,  and  require- 
ment of  seal  on  recording  as  prerequisite  to  disclosure,  see  §  41-29-517. 
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Penalties  for  violation  of  the  provisions  of  this  section,  see  §  41-29-533. 
Use  of  "pen  register"  to  record  outgoing  numbers  dialed  or  incoming  communication, 
see  §  41-29-701. 

§  41-29-513.    Form  and  content  of  application  for  order  autho- 
rizing interception  of  communication;  ex  parte  hearing. 

(1)  To  be  valid,  an  application  for  an  order  authorizing  the  interception  of 
a  w^ire,  oral  or  other  communication  must  be  made  in  writing  under  oath  to  a 
judge  of  competent  jurisdiction  in  the  circuit  court  district  of  the  location  v^here 
the  interception  of  wire,  oral  or  other  communications  is  sought,  or  a  circuit 
court  district  contiguous  to  such  circuit  court  district,  and  must  state  the 
applicant's  authority  to  make  the  application.  An  applicant  must  include  the 
following  information  in  the  application: 

(a)  A  statement  that  the  application  has  been  requested  by  the  director 
and  the  identity  of  the  prosecutor  making  the  application; 

(b)  A  full  and  complete  statement  of  the  facts  and  circumstances  relied 
on  by  the  applicant  to  justify  his  belief  that  an  order  should  be  issued 
including: 

(i)  Details  about  the  particular  offense  that  has  been,  is  being,  or  is 
about  to  be  committed; 

(ii)  A  particular  description  of  the  nature  and  location  of  the  facilities 
from  which  or  the  place  where  the  communication  is  to  be  intercepted; 

(iii)  A  particular  description  of  the  type  of  communication  sought  to 
be  intercepted;  and 

(iv)  The  identity  of  the  person,  if  known,  committing  the  offense  and 
whose  communications  are  to  be  intercepted; 

(c)  A  full  and  complete  statement  as  to  whether  or  not  other  investiga- 
tive procedures  have  been  tried  and  failed  or  why  they  reasonably  appear  to 
be  unlikely  to  succeed  or  to  be  too  dangerous  if  tried; 

(d)  A  statement  of  the  period  of  time  for  which  the  interception  is 
required  to  be  maintained  and,  if  the  nature  of  the  investigation  is  such  that 
the  authorization  for  interception  should  not  automatically  terminate  when 
the  described  type  of  communication  is  first  obtained,  a  particular  descrip- 
tion of  the  facts  establishing  probable  cause  to  believe  that  additional 
communications  of  the  same  type  will  occur  after  the  described  type  of 
communication  is  obtained; 

(e)  A  statement  whether  a  covert  entry  will  be  necessary  to  properly  and 
safely  install  the  wiretapping  or  electronic  surveillance  or  eavesdropping 
equipment  and,  if  a  covert  entry  is  requested,  a  statement  as  to  why  such  an 
entry  is  necessary  and  proper  under  the  facts  of  the  particular  investigation, 
including  a  full  and  complete  statement  as  to  whether  other  investigative 
techniques  have  been  tried  and  have  failed  or  why  they  reasonably  appear  to 
be  unlikely  to  succeed  or  to  be  too  dangerous  if  tried  or  are  not  feasible  under 
the  circumstances  or  exigencies  of  time; 

(f)  A  full  and  complete  statement  of  the  facts  concerning  all  applications 
known  to  the  prosecutor  making  the  application  that  have  been  previously 


630 


Poisons,  Drugs,  Etc. 


§  41-29-515 


made  to  a  judge  for  authorization  to  intercept  wire,  oral  or  other  communi- 
cations involving  any  of  the  persons,  facilities  or  places  specified  in  the 
application  and  of  the  action  taken  by  the  judge  on  each  application;  and 

(g)  If  the  application  is  for  the  extension  of  an  order,  a  statement  setting 
forth  the  results  already  obtained  from  the  interception  or  a  reasonable 
explanation  of  the  failure  to  obtain  results. 

(2)  The  judge  may,  in  an  ex  parte  in  camera  hearing,  require  additional 
testimony  or  documentary  evidence  in  support  of  the  application,  and  such 
testimony  or  documentary  evidence  shall  be  preserved  as  part  of  the  applica- 
tion. 

SOURCES:  Laws,  1989,  ch.  553,  §  7;  repealed,  Laws,  1989,  ch.  553,  §  19;  enacted. 
Laws,  1992,  ch.  561,  §  7;  Laws,  1995,  ch.  520,  §  7;  reenacted  without  change. 
Laws,  2004,  ch.  511,  §  7,  eff  from  and  after  July  1,  2004. 

Editor's  Note  —  This  section  was  reenacted  without  change  by  Laws,  2004,  ch.  511, 
§  7,  effective  from  and  after  July  1,  2004. 

Former  §  41-29-537,  which  contained  a  sunset  provision  for  this  section,  was 
repealed  by  Laws  of  2006,  ch.  469,  effective  July  1,  2006. 

Cross  References  —  Procedures  for  obtaining  court  order  authorizing  interception 
of  communication,  see  §  41-29-509. 

Time  limit  on  order  authorizing  interception  of  communication,  and  extension 
thereof,  see  §  41-29-515. 

Use  of  "pen  register"  to  record  outgoing  numbers  dialed  or  incoming  communication, 
see  §  41-29-701. 

RESEARCH  REFERENCES 


ALR.  Who  may  apply  or  authorize  ap- 
plication for  order  to  intercept  wire  or  oral 
communications  under  Title  III  of  Omni- 


bus Crime  Control  and  Safe  Streets  Act  of 
1968  (18  uses  §§  2510  et  seq).  64  A.L.R. 
Fed.  115. 


§  41-29-515.  Granting  of  order;  grounds;  form;  compensation 
of  those  furnishing  assistance;  time  limit;  authorization  for 
covert  entry;  reports  to  judge;  recusal  of  judge. 

(1)  Upon  receipt  of  an  application,  the  judge  may  enter  an  ex  parte  order, 
as  requested  or  as  modified,  authorizing  interception  of  wire,  oral  or  other 
communications  if  the  judge  determines  from  the  evidence  submitted  by  the 
applicant  that: 

(a)  There  is  probable  cause  to  believe  that  a  person  is  committing,  has 
committed,  or  is  about  to  commit  a  particular  offense  enumerated  in  Section 
41-29-505; 

(b)  There  is  probable  cause  to  believe  that  particular  communications 
concerning  that  offense  will  be  obtained  through  the  interception; 

(c)  Normal  investigative  procedures  have  been  tried  and  have  failed  or 
reasonably  appear  to  be  unlikely  to  succeed  or  to  be  too  dangerous  if  tried; 

(d)  There  is  probable  cause  to  believe  that  the  facilities  from  which  or 
the  place  where  the  wire,  oral  or  other  communications  are  to  be  intercepted 
are  being  used  or  are  about  to  be  used  in  connection  with  the  commission  of 
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an  offense  or  are  leased  to,  listed  in  the  name  of,  or  commonly  used  by  the 
person;  and 

(e)  A  covert  entry  is  or  is  not  necessary  to  properly  and  safely  install  the 
electronic,  mechanical  or  other  device. 

(2)  Each  order  authorizing  the  interception  of  a  wire  or  oral  communica- 
tion shall  specify: 

(a)  The  identity  of  the  person,  if  known,  whose  communications  are  to 
be  intercepted; 

(b)  The  nature  and  location  of  the  communications  facilities  as  to  which 
or  the  place  where  authority  to  intercept  is  granted; 

(c)  A  particular  description  of  the  type  of  communication  sought  to  be 
intercepted  and  a  statement  of  the  particular  offense  to  which  it  relates; 

(d)  A  statement  setting  forth  the  identity  of  the  prosecutor  and  stating 
that  the  director  has  requested  the  prosecutor  to  apply  for  the  order 
authorizing  the  interception; 

(e)  The  time  during  which  the  interception  is  authorized,  including  a 
statement  of  whether  or  not  the  interception  will  automatically  terminate 
when  the  described  communication  is  first  obtained;  and 

(f)  Whether  or  not  a  covert  entry  is  necessary  to  properly  and  safely 
install  wiretapping,  electronic  surveillance  or  eavesdropping  equipment. 

(3)  The  order  authorizing  the  interception  of  a  wire,  oral  or  other 
communication  shall,  upon  request  of  the  applicant,  direct  that  a  communica- 
tion common  carrier,  landlord,  custodian  or  other  person  furnish  the  applicant 
all  information,  facilities  and  technical  assistance  necessary  to  accomplish  the 
interception  unobtrusively  and  with  a  minimum  of  interference  with  the 
services  that  the  carrier,  landlord,  custodian  or  other  person  is  providing  the 
person  whose  communications  are  to  be  intercepted.  Any  communication 
common  carrier,  landlord,  custodian  or  other  person  furnishing  facilities  or 
technical  assistance  is  entitled  to  compensation  by  the  applicant  for  the 
facilities  or  assistance  at  the  prevailing  rates. 

(4)  An  order  entered  pursuant  to  this  section  may  not  authorize  the 
interception  of  a  wire,  oral  or  other  communication  for  longer  than  is  necessary 
to  achieve  the  objective  of  the  authorization,  and  in  no  event  may  it  authorize 
interception  for  more  than  thirty  (30)  days.  The  issuing  judge  may  grant 
extensions  of  an  order,  but  only  upon  application  for  an  extension  made  in 
accordance  with  Section  41-29-513  and  the  court  making  the  findings  required 
by  subsection  (1)  of  this  section.  The  period  of  extension  may  not  be  longer  than 
the  authorizing  judge  deems  necessary  to  achieve  the  purposes  for  which  it  is 
granted,  and  in  no  event  may  the  extension  be  for  more  than  thirty  (30)  days. 
To  be  valid,  each  order  and  extension  of  an  order  shall  provide  that  the 
authorization  to  intercept  be  executed  as  soon  as  practicable,  be  conducted  in 
a  way  that  minimizes  the  interception  of  communications  not  otherwise 
subject  to  interception  under  this  article,  and  terminate  on  obtaining  the 
authorized  objective  or  within  thirty  (30)  days,  whichever  occurs  sooner. 

(5)  An  order  entered  pursuant  to  this  section  may  not  authorize  a  covert 
entry  into  a  residence  solely  for  the  purpose  of  intercepting  a  wire  communi- 
cation. 
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(6)  An  order  entered  pursuant  to  this  section  may  not  authorize  a  covert 
entry  into  or  onto  a  premises  for  the  purpose  of  intercepting  an  oral  or  other 
communication  unless: 

(a)  The  judge,  in  addition  to  making  the  determinations  required  under 
subsection  (1)  of  this  section,  determines  that: 

(i)  (A)  The  premises  into  or  onto  which  the  covert  entry  is  authorized 
or  the  person  whose  communications  are  to  be  obtained  has  been  the 
subject  of  a  pen  register  previously  authorized  in  connection  with  the 
same  investigation;  (B)  the  premises  into  or  onto  which  the  covert  entry 
is  authorized  or  the  person  whose  communications  are  to  be  obtained 
has  been  the  subject  of  an  interception  of  wire  communications  previ- 
ously authorized  in  connection  with  the  same  investigation;  (C)  that 
such  procedures  have  failed;  and  (D)  if  the  order  is  for  the  interception 
of  other  communications  and  requires  covert  entry,  a  court-ordered 
attempt  to  intercept  the  communications  without  using  covert  entry 
must  have  been  made  without  success; 

(ii)  That  the  procedures  enumerated  in  item  (i)  reasonably  appear  to 
be  unlikely  to  succeed  or  to  be  too  dangerous  if  tried  or  are  not  feasible 
under  the  circumstances  or  exigencies  of  time;  and 

(b)  The  order,  in  addition  to  the  matters  required  to  be  specified  under 
subsection  (2)  of  this  section,  specifies  that  the  covert  entry  is  for  the  purpose 
of  intercepting  oral  communications  of  two  (2)  or  more  persons  and  that 
there  is  probable  cause  to  believe  they  are  committing,  have  committed,  or 
are  about  to  commit  a  particular  offense  enumerated  in  Section  41-29-505. 

(7)  The  judge  of  a  court  of  competent  jurisdiction  may  issue  an  order  for 
the  interception  of  wire,  oral  or  other  communications  conducted  within  a 
vehicle,  vessel,  other  mode  of  transportation  or  any  location  where  a  reason- 
able expectation  of  privacy  might  exist,  provided  the  requirements  of  this 
section,  where  applicable,  are  met. 

(8)  Whenever  an  order  authorizing  interception  is  entered  pursuant  to 
this  article,  the  order  may  require  reports  to  the  judge  who  issued  the  order 
showing  what  progress  has  been  made  toward  achievement  of  the  authorized 
objective  and  the  need  for  continued  interception.  Reports  shall  be  made  at  any 
interval  the  judge  requires. 

(9)  A  judge  who  issues  an  order  authorizing  the  interception  of  a  wire,  oral 
or  other  communication  may  not  hear  a  criminal  prosecution  in  which  evidence 
derived  from  the  interception  may  be  used  or  in  which  the  order  may  be  an 
issue. 

(10)  An  order  issued  pursuant  to  this  section  authorizing  the  interception 
of  any  cellular,  portable,  transportable  or  mobile  telephone  or  communication 
instrument  is  valid  throughout  the  State  of  Mississippi  unless  otherwise 
specified  by  the  issuing  judge. 

SOURCES:  Laws,  1989,  ch.  553,  §  8;  repealed,  Laws,  1989,  ch.  553,  §  19;  enacted, 
Laws,  1992,  eh.  561,  §  8;  Laws,  1995,  ch.  520,  §  8;  Laws,  1998,  ch.  343,  §  1; 
reenacted  without  change.  Laws,  2004,  ch.  511,  §  8,  eff  from  and  after  July 
1,  2004. 
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Editor's  Note  —  This  section  was  reenacted  without  change  by  Laws,  2004,  ch.  511, 
§  8,  effective  from  and  after  July  1,  2004. 

Former  §  41-29-537,  which  contained  a  sunset  provision  for  this  section,  was 
repealed  by  Laws  of  2006,  ch.  469,  effective  July  1,  2006. 

Cross  References  —  Procedures  for  obtaining  court  order  authorizing  interception 
of  communication,  see  §  41-29-509. 

Use  of  "pen  register"  to  record  outgoing  numbers  dialed  or  incoming  communication, 
see  §  41-29-701. 

§  41-29-517.  Recording  of  intercepted  communications;  seal- 
ing, custody,  and  destruction  of  recordings. 

(1)  The  contents  of  a  wire,  oral  or  other  communication  intercepted  by 
means  authorized  by  this  article  shall  be  recorded  on  tape,  wire  or  other 
comparable  device.  The  recording  of  the  contents  of  a  wire,  oral  or  other 
communication  under  this  subsection  shall  be  done  in  a  way  that  protects  the 
recording  from  editing  or  other  alterations. 

(2)  Immediately  on  the  expiration  of  the  period  of  the  order  and  all 
extensions,  if  any,  the  recordings  shall  be  made  available  to  the  judge  issuing 
the  order  and  sealed  under  his  directions.  Custody  of  the  recordings  shall  be 
wherever  the  judge  orders.  The  recordings  may  not  be  destroyed  until  at  least 
ten  (10)  years  after  the  date  of  expiration  of  the  order  and  the  last  extension, 
if  any.  A  recording  may  be  destroyed  only  by  order  of  the  judge  of  competent 
jurisdiction  who  authorized  the  interception,  or  his  successor. 

(3)  Duplicate  recordings  may  be  made  for  use  or  disclosure  pursuant  to 
subsections  (1)  and  (2)  of  Section  41-29-511  for  investigations. 

(4)  The  presence  of  the  seal  required  by  subsection  (2)  of  this  section,  or  a 
satisfactory  explanation  of  its  absence,  shall  be  a  prerequisite  for  the  use  or 
disclosure  of  the  contents  of  a  wire,  oral  or  other  communication  or  evidence 
derived  from  the  communication  under  subsection  (3)  of  Section  49-29-511. 

SOURCES:  Laws,  1989,  ch.  553,  §  9;  repealed.  Laws,  1989,  ch.  553,  §  19;  enacted, 
Laws,  1992,  ch.  561,  §  9;  Laws,  1995,  ch.  520,  §  9;  reenacted  without  change. 
Laws,  2004,  ch.  511,  §  9,  eff  from  and  after  July  1,  2004. 

Editor's  Note  —  This  section  was  reenacted  without  change  by  Laws,  2004,  ch.  511, 
§  9,  effective  from  and  after  July  1,  2004. 

Former  §  41-29-537,  which  contained  a  sunset  provision  for  this  section,  was 
repealed  by  Laws  of  2006,  ch.  469,  effective  July  1,  2006. 

Cross  References  —  Punishment  of  violation  of  this  section  as  contempt,  see 
§  41-29-521. 

Use  of  "pen  register"  to  record  outgoing  numbers  dialed  or  incoming  communication, 
see  §  41-29-701. 

§  41-29-519.  Sealing,  custody,  and  destruction  of  applications 
and  orders. 

The  judge  shall  seal  each  application  made  and  order  granted  under  this 
article.  Custody  of  the  applications  and  orders  shall  be  wherever  the  judge 
directs.  An  application  or  order  may  be  disclosed  only  upon  a  showing  of  good 
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cause  before  a  judge  of  competent  jurisdiction,  and  may  not  be  destroyed  until 
at  least  ten  (10)  years  after  the  date  it  is  sealed.  An  application  or  order  may 
be  destroyed  only  by  order  of  the  judge  of  competent  jurisdiction  for  the 
administrative  judicial  district  in  which  it  was  made  or  granted. 

SOURCES:  Laws,  1989,  ch.  553,  §  10;  repealed.  Laws,  1989,  eh.  553,  §  19; 
enacted.  Laws,  1992,  ch.  561,  §  10;  reenacted  without  change.  Laws,  2004, 
ch.  511,  §  10,  eff  from  and  after  July  1,  2004. 

Editor's  Note  —  This  section  was  reenacted  without  change  by  Laws,  2004,  ch.  511, 
§  10,  effective  from  and  after  July  1,  2004. 

Former  §  41-29-537,  which  contained  a  sunset  provision  for  this  section,  was 
repealed  by  Laws  of  2006,  ch.  469,  effective  July  1,  2006. 

Cross  References  —  Punishment  of  violation  of  this  section  as  contempt,  see 
§  41-29-521. 

Use  of  "pen  register"  to  record  outgoing  numbers  dialed  or  incoming  communication, 
see  §  41-29-701. 

RESEARCH  REFERENCES 

ALR.  Delay  in  sealing  or  failure  to  seal     sion  of  such  recording  at  trial.  62  A.L.R. 
tape  or  wire  recording  as  required  by  18     Fed.  636. 
uses  §  2518(8)(a)  as  ground  for  suppres- 

§  41-29-521.  Penalty  for  violating  Sections  41-29-517  and  41- 
29-519. 

A  violation  of  Section  41-29-517  or  41-29-519  shall  be  punished  as 
contempt  of  court. 

SOURCES:  Laws,  1989,  ch.  553,  §  11;  repealed,  Laws,  1989,  ch.  553,  §  19; 
enacted.  Laws,  1992,  ch.  561,  §  11;  reenacted  without  change.  Laws,  2004, 
ch.  511,  §  11,  eff  from  and  after  July  1,  2004. 

Editor's  Note  —  Former  §  41-29-537,  which  contained  a  sunset  provision  for  this 
section,  was  repealed  by  Laws  of  2006,  ch.  469,  effective  July  1,  2006. 

§  41-29-523.  Notice  to  persons  named  in  order  or  application; 
inspection  of  intercepted  communications;  postponement  of 
notice. 

(1)  Within  a  reasonable  time  but  not  later  than  ninety  (90)  days  after  the 
date  an  application  for  an  order  is  denied  or  after  the  date  an  order  or  the  last 
extension,  if  any,  expires,  the  judge  who  granted  or  denied  the  application  shall 
cause  to  be  served  upon  the  persons  named  in  the  order  or  the  application  and 
any  other  parties  to  intercepted  communications  deemed  appropriate  by  the 
issuing  judge,  if  any,  an  inventory,  which  shall  include  notice: 

(a)  Of  the  entry  of  the  order  or  the  application; 

(b)  Of  the  date  of  the  entry  and  the  period  of  authorized  interception  or 
the  date  of  denial  of  the  application;  and 
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(c)  That  during  the  authorized  period  wire,  oral  or  other  communica- 
tions were  or  were  not  intercepted. 

(2)  The  judge,  upon  motion,  may,  in  his  discretion,  make  available  for 
inspection  to  any  person  or  persons  whose  oral  communications  have  been 
intercepted,  or  their  counsel,  any  portion  of  an  intercepted  communication, 
application  or  order  that  the  judge  determines  is  in  the  interest  of  justice  to 
disclose  to  that  person. 

(3)  Upon  an  ex  parte  showing  of  good  cause  to  the  judge,  the  serving  of  the 
inventory  required  by  this  section  may  be  postponed,  but  in  no  event  may  any 
evidence  derived  from  an  order  under  this  article  be  disclosed  in  any  trial  until 
after  such  inventory  has  been  served. 

SOURCES:  Laws,  1989,  ch.  553,  §  12;  repealed.  Laws,  1989,  ch.  553,  §  19; 
enacted.  Laws,  1992,  ch.  561,  §  12;  Laws,  1995,  ch.  520,  §  10;  Laws,  1998,  ch. 
343,  §  2;  reenacted  without  change.  Laws,  2004,  ch.  511,  §  12,  eff  from  and 
after  July  1,  2004. 

Editor's  Note  —  This  section  was  reenacted  without  change  by  Laws,  2004,  ch.  511, 
§  12,  effective  from  and  after  July  1,  2004. 

Former  §  41-29-537,  which  contained  a  sunset  provision  for  this  section,  was 
repealed  by  Laws  of  2006,  ch.  469,  effective  July  1,  2006. 

Cross  References  —  Use  of  "pen  register"  to  record  outgoing  numbers  dialed  or 
incoming  communication,  see  §  41-29-701. 

RESEARCH  REFERENCES 

ALR.  Right  of  accused  in  state  courts  to 
inspection  or  disclosure  of  evidence  in 
possession  of  prosecution.  7  A.L.R.3d  8. 

§  41-29-525.  Parties  to  be  furnished  copy  of  court  order  and 
application  prior  to  trial  or  proceeding;  suppression  of 
intercepted  communications. 

(1)  The  contents  of  an  intercepted  wire,  oral  or  other  communication  or 
evidence  derived  from  the  communication  may  not  be  received  in  evidence  or 
otherwise  disclosed  in  a  trial,  hearing  or  other  proceeding  in  a  federal  or  state 
court  unless  each  party  has  been  furnished  with  a  copy  of  the  court  order  and 
application  under  which  the  interception  was  authorized  or  approved  not  less 
than  ten  (10)  days  before  the  date  of  the  trial,  hearing  or  other  proceeding.  The 
ten-day  period  may  be  waived  by  the  judge  if  he  finds  that  it  is  not  possible  to 
furnish  the  party  with  the  information  ten  (10)  days  before  the  trial,  hearing 
or  proceeding  and  that  the  party  will  not  be  prejudiced  by  the  delay  in 
receiving  the  information. 

(2)  An  aggrieved  person  charged  with  an  offense  in  a  trial,  hearing  or 
proceeding  in  or  before  a  court,  department,  officer,  agency,  regulatory  body,  or 
other  authority  of  the  United  States  or  of  this  state  or  a  political  subdivision  of 
this  state,  may  move  to  suppress  the  contents  of  a  intercepted  wire,  oral  or 
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other  communication  or  evidence  derived  from  the  communication  on  the 
ground  that: 

(a)  The  communication  was  unlawfully  intercepted; 

(b)  The  order  authorizing  the  interception  is  insufficient  on  its  face;  or 

(c)  The  interception  was  not  made  in  conformity  with  the  order. 

(3)  The  motion  to  suppress  shall  be  made  before  the  trial,  hearing  or 
proceeding  unless  there  was  no  opportunity  to  make  the  motion  before  the 
trial,  hearing  or  proceeding,  or  the  person  was  not  aware  of  the  grounds  of  the 
motion  before  the  trial,  hearing  or  proceeding.  The  hearing  on  the  motion  shall 
be  held  in  camera  upon  the  written  request  of  the  aggrieved  person.  If  the 
motion  is  granted,  the  contents  of  the  intercepted  wire,  oral  or  other  commu- 
nication and  evidence  derived  from  the  communication  shall  be  treated  as 
inadmissible  evidence.  The  judge,  on  the  filing  of  the  motion  by  the  aggrieved 
person,  shall  make  available  to  the  aggrieved  person  or  his  counsel  for 
inspection  any  portion  of  the  intercepted  communication  or  evidence  derived 
from  the  communication  that  the  judge  determines  is  in  the  interest  of  justice 
to  make  available. 

(4)  Any  circuit  judge  of  this  state,  upon  hearing  a  pretrial  motion 
regarding  conversations  intercepted  by  wire  pursuant  to  this  article,  or  who 
otherwise  becomes  informed  that  there  exists  on  such  intercepted  wire,  oral  or 
other  communication  identification  of  a  specific  individual  who  is  not  a  party  or 
suspect  to  the  subject  of  interception: 

(a)  Shall  give  notice  and  an  opportunity  to  be  heard  on  the  matter  of 
suppression  of  references  to  that  person  if  identification  is  sufficient  so  as  to 
give  notice;  or 

(b)  Shall  suppress  references  to  that  person  if  identification  is  sufficient 
to  potentially  cause  embarrassment  or  harm  which  outweighs  the  probative 
value,  if  any,  of  the  mention  of  such  person,  but  insufficient  to  require  the 
notice  provided  for  in  paragraph  (a)  of  this  subsection. 

SOURCES:  Laws,  1989,  ch.  553,  §  13;  repealed,  Laws,  1989,  ch.  553,  §  19; 
enacted,  Laws,  1992,  eh.  561,  §  13;  Laws,  1995,  eh.  520,  §  11;  reenacted 
without  change.  Laws,  2004,  ch.  511,  §  13,  eff  from  and  after  July  1,  2004. 

Editor's  Note  —  This  section  was  reenacted  without  change  by  Laws,  2004,  ch.  511, 
§  13,  effective  from  and  after  July  1,  2004. 

Former  §  41-29-537,  which  contained  a  sunset  provision  for  this  section,  was 
repealed  by  Laws  of  2006,  ch.  469,  effective  July  1,  2006. 

Cross  References  —  Use  of  "pen  register"  to  record  outgoing  numbers  dialed  or 
incoming  communication,  see  §  41-29-701. 

JUDICIAL  DECISIONS 

Defendant  was  not  deprived  of  effective  ing  that  defendant  had  no  reasonable  ex- 
assistance  of  counsel  by  counsel's  failure  pectation  of  privacy  in  the  taped  conver- 
to  challenge  the  admission  of  an  audio-  sation  and  that  therefore  the  recording 
tape  of  a  drug  transaction  where  the  trial  was  admissible  at  trial.  Benson  v.  State, 
court  had  already  ruled  at  a  pretrial  hear-  821  So.  2d  823  (Miss.  2002). 
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§  41-29-527.    Reports  to  Administrative  Office  of  United  States 
Courts;  report  to  legislature. 

(1)  Within  thirty  (30)  days  after  the  date  an  order  or  the  last  extension,  if 
any,  expires  or  after  the  denial  of  an  order,  the  issuing  or  denying  judge  shall 
report  to  the  Administrative  Office  of  the  United  States  Courts: 

(a)  The  fact  that  an  order  or  extension  was  applied  for; 

(b)  The  kind  of  order  or  extension  applied  for; 

(c)  The  fact  that  the  order  or  extension  was  granted  as  applied  for,  was 
modified  or  was  denied; 

(d)  The  period  of  interceptions  authorized  by  the  order  and  the  number 
and  duration  of  any  extensions  of  the  order; 

(e)  The  offense  specified  in  the  order  or  application  or  extension; 

(f)  The  identity  of  the  officer  making  the  request  and  the  prosecutor 
making  the  application;  and 

(g)  The  nature  of  the  facilities  from  which  or  the  place  where  commu- 
nications were  to  be  intercepted. 

(2)  In  January  of  each  year  each  prosecutor  shall  report  to  the  Adminis- 
trative Office  of  the  United  States  Courts  the  following  information  for  the 
preceding  calendar  year: 

(a)  The  information  required  by  subsection  (1)  of  this  section  with 
respect  to  each  application  for  an  order  or  extension  made; 

(b)  A  general  description  of  the  interceptions  made  under  each  order  or 
extension,  including  the  approximate  nature  and  frequency  of  incriminating 
communications  intercepted,  the  approximate  nature  and  frequency  of  order 
communications  intercepted,  the  approximate  number  of  persons  whose 
communications  were  intercepted,  and  the  approximate  nature,  amount  and 
cost  of  the  manpower  and  other  resources  used  in  the  interceptions; 

(c)  The  number  of  arrests  resulting  from  interceptions  made  under  each 
order  or  extension  and  the  offenses  for  which  arrests  were  made; 

(d)  The  number  of  trials  resulting  from  interceptions; 

(e)  The  number  of  motions  to  suppress  made  with  respect  to  intercep- 
tions and  the  number  granted  or  denied; 

(f)  The  number  of  convictions  resulting  from  interceptions,  the  offenses 
for  which  the  convictions  were  obtained,  and  a  general  assessment  of  the 
importance  of  the  interceptions;  and 

(g)  The  information  required  by  paragraphs  (b)  through  (f)  of  this 
subsection  with  respect  to  orders  or  extensions  obtained. 

(3)  Any  judge  or  prosecutor  required  to  file  a  report  with  the  Administra- 
tive Office  of  the  United  States  Courts  shall  forward  a  copy  of  such  report  to  the 
director.  On  or  before  January  5  of  each  year  the  director  shall  submit  to  the 
Mississippi  Administrative  Office  of  Courts  a  report  of  all  intercepts,  as  defined 
in  this  subsection  and  as  required  by  federal  law  which  relates  to  statistical 
data  only,  conducted  pursuant  to  this  article  and  terminated  during  the 
preceding  calendar  year.  Such  report  shall  include: 

(a)  The  report  of  judges  and  prosecuting  attorneys  forwarded  to  the 
director  as  required  by  this  section; 
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(b)  The  number  of  Bureau  of  Narcotics  personnel  authorized  to  possess, 
install  or  operate  electronic,  mechanical  or  other  devices; 

(c)  The  number  of  Bureau  of  Narcotics  and  other  law  enforcement 
personnel  who  participated  or  engaged  in  the  seizure  of  intercepts  pursuant 
to  this  article  during  the  preceding  calendar  year;  and 

(d)  The  total  cost  to  the  Bureau  of  Narcotics  of  all  activities  and 
procedures  relating  to  the  seizure  of  intercepts  during  the  preceding  calen- 
dar year,  including  costs  of  equipment,  manpower  and  expenses  incurred  as 
compensation  for  use  of  facilities  or  technical  assistance  provided  by  the 
bureau. 

SOURCES:  Laws,  1989,  ch.  553,  §  14;  repealed.  Laws,  1989,  ch.  553,  §  19; 
enacted.  Laws,  1992,  ch.  561,  §  14;  Laws,  1995,  ch.  520,  §  12;  reenacted 
without  change.  Laws,  2004,  ch.  511,  §  14,  eff  from  and  after  July  1,  2004. 

Editor's  Note  —  This  section  was  reenacted  without  change  by  Laws,  2004,  ch.  511, 
§  14,  effective  from  and  after  July  1,  2004. 

Former  §  41-29-537,  which  contained  a  sunset  provision  for  this  section,  was 
repealed  by  Laws  of  2006,  ch.  469,  effective  July  1,  2006. 

§  41-29-529.    Civil  action  for  violation  of  this  article. 

(1)  A  person  whose  wire,  oral  or  other  communication  is  intercepted, 
disclosed  or  used  in  violation  of  this  article  shall  have  a  civil  cause  of  action 
against  any  person  who  intercepts,  discloses  or  uses  or  procures  another 
person  to  intercept,  disclose  or  use  the  communication,  and  is  entitled  to 
recover  from  the  person: 

(a)  Actual  damages  but  not  less  than  liquidated  damages  computed  at 
a  rate  of  One  Hundred  Dollars  ($100.00)  a  day  for  each  day  of  violation  or 
One  Thousand  Dollars  ($1,000.00),  whichever  is  higher; 

(b)  Punitive  damages;  and 

(c)  A  reasonable  attorney's  fee  and  other  litigation  costs  reasonably 
incurred. 

(2)  A  good  faith  reliance  on  a  court  order  is  a  complete  defense  to  any  civil 
or  criminal  action  brought  under  this  article. 

SOURCES:  Laws,  1989,  ch.  553,  §  15;  repealed.  Laws,  1989,  ch.  553,  §  19; 
enacted.  Laws,  1992,  ch.  561,  §  15;  Laws,  1995,  ch.  520,  §  13;  reenacted 
without  change.  Laws,  2004,  ch.  511,  §  15,  eff  from  and  after  July  1,  2004. 

Editor's  Note  —  This  section  was  reenacted  without  change  by  Laws,  2004,  ch.  511, 
§  15,  effective  from  and  after  July  1,  2004. 

Former  §  41-29-537,  which  contained  a  sunset  provision  for  this  section,  was 
repealed  by  Laws  of  2006,  ch.  469,  effective  July  1,  2006. 

Cross  References  —  Punitive  damages,  generally,  see  §  11-1-65. 

Exceptions  to  civil  liability  imposed  by  this  section  for  violation  of  article,  see 
§  41-29-531. 

Use  of  "pen  register"  to  record  outgoing  numbers  dialed  or  incoming  communication, 
see  §  41-29-701. 
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RESEARCH  REFERENCES 

ALR.  Construction  and  application  of  Streets  Act  of  1968  (18  U.S.C.S.  §  2520) 
state  statutes  authorizing  civil  cause  of  authorizing  civil  cause  of  action  by  person 
action  by  person  whose  wire  or  oral  com-  whose  wire,  oral,  or  electronic  communi- 
munication  is  intercepted,  disclosed,  or  cation  is  intercepted,  disclosed,  or  used  in 
used  in  violation  of  statutes.  33  A.L.R.4th  violation  of  Act.  164  A.L.R.  Fed.  139. 
506. 

Construction  and  application  of  provi- 
sion of  Omnibus  Crime  Control  and  Safe 

§  41-29-531.  Exceptions  to  civH  Hability  for  violation  of  this 
article. 

This  article  shall  not  apply  to: 

(a)  An  operator  of  a  switchboard,  or  an  officer,  employee  or  agent  of  a 
communication  common  carrier  w^hose  facilities  are  used  in  the  transmission 
of  a  v^ire  communication,  intercepts  a  communication,  or  v^ho  discloses  or 
uses  an  intercepted  communication  in  the  normal  course  of  employment 
v^hile  engaged  in  an  activity  that  is  a  necessary  incident  to  the  rendition  of 
service  or  to  the  protection  of  the  rights  or  property  of  the  carrier  of  the 
communication ; 

(b)  An  officer,  employee  or  agent  of  a  communication  common  carrier 
v^ho  employs  or  uses  any  equipment  or  device  v^hich  may  be  attached  to  any 
telephonic  equipment  of  any  subscriber  v^hich  permits  the  interception  and 
recording  of  any  telephonic  communications  solely  for  the  purposes  of 
business  service  improvements; 

(c)  An  officer,  employee  or  agent  of  a  communication  common  carrier 
v^ho  provides  information,  facilities  or  technical  assistance  to  an  investiga- 
tive or  law  enforcement  officer  who  is  authorized  as  provided  by  this  article 
to  intercept  a  wire,  oral  or  other  communication; 

(d)  A  person  acting  under  color  of  lav^  v^ho  intercepts  a  wire,  oral  or 
other  communication  if  the  person  is  a  party  to  the  communication,  or  if  one 
(1)  of  the  parties  to  the  communication  has  given  prior  consent  to  the 
interception;  or 

(e)  A  person  not  acting  under  color  of  law  who  intercepts  a  wire,  oral  or 
other  communication  if  the  person  is  a  party  to  the  communication,  or  if  one 
(1)  of  the  parties  to  the  communication  has  given  prior  consent  to  the 
interception  unless  the  communication  is  intercepted  for  the  purpose  of 
committing  any  criminal  or  tortious  act  in  violation  of  the  Constitution  or 
laws  of  the  United  States  or  of  this  state,  or  for  the  purpose  of  committing 
any  other  injurious  act. 

SOURCES:  Laws,  1989,  ch.  553,  §  16;  repealed,  Laws,  1989,  ch.  553,  §  19; 
enacted.  Laws,  1992,  ch.  561,  §  16;  Laws,  1995,  ch.  520,  §  14;  Laws,  1999,  ch. 
403,  §  2;  reenacted  without  change.  Laws,  2004,  ch.  511,  §  16,  eff  from  and 
after  July  1,  2004. 
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Editor's  Note  —  This  section  was  reenacted  without  change  by  Laws,  2004,  ch.  511, 
§  16,  effective  from  and  after  July  1,  2004. 

Former  §  41-29-537,  which  contained  a  sunset  provision  for  this  section,  was 
repealed  by  Laws  of  2006,  ch.  469,  effective  July  1,  2006. 

§  41-29-533.    Penalties  for  violations  of  this  article. 

(1)  Any  person  v^ho  knov^ingly  and  intentionally  possesses,  installs, 
operates  or  monitors  an  electronic,  mechanical  or  other  device  in  violation  of 
this  article  shall  be  guilty  of  a  misdemeanor  and,  upon  conviction  thereof,  shall 
be  sentenced  to  not  more  than  one  (1)  year  in  the  county  jail  or  fined  not  more 
than  Ten  Thousand  Dollars  ($10,000.00),  or  both. 

(2)  Any  person  who  violates  the  provisions  of  Section  41-29-511  shall  be 
guilty  of  a  felony  and,  upon  conviction  thereof,  shall  be  sentenced  to  not  more 
than  five  (5)  years  in  the  State  Penitentiary  and  fined  not  more  than  Ten 
Thousand  Dollars  ($10,000.00). 

SOURCES:  Laws,  1989,  ch.  553,  §  17;  repealed.  Laws,  1989,  ch.  553,  §  19; 
enacted.  Laws,  1992,  ch.  561,  §  17;  Laws,  1995,  ch.  520,  §  15;  reenacted 
without  change,  Laws,  2004,  ch.  511,  §  17,  eff  from  and  after  July  1,  2004. 

Editor's  Note  —  This  section  was  reenacted  without  change  by  Laws,  2004,  ch.  511, 
§  17,  effective  from  and  after  July  1,  2004. 

Former  §  41-29-537,  which  contained  a  sunset  provision  for  this  section,  was 
repealed  by  Laws  of  2006,  ch.  469,  effective  July  1,  2006. 

Cross  References  —  Imposition  and  collection  of  separate  laboratory  analysis  fee  in 
addition  to  any  other  assessments  and  costs  imposed  by  statute  on  every  individual 
convicted  of  a  felony  in  a  case  where  Crime  Laboratory  provided  forensic  science  or 
laboratory  services  in  connection  with  the  case,  see  §  45-1-29. 

Imposition  of  standard  state  assessment  in  addition  to  all  court  imposed  fines  or 
other  penalties  for  any  misdemeanor  or  felony  violation,  see  §  99-19-73. 

RESEARCH  REFERENCES 

ALR.  Validity,  construction,  and  effect  Interception  of  telecommunication  by  or 

of  state  legislation  making  wiretapping  a  with  consent  of  party  as  exception,  under 

criminal  offense.  74  A.L.R.2d  855.  18  USCS  §  2511(2)(c)  and  (d),  to  federal 

Misuse  of  telephone  as  minor  criminal  proscription  of  such  interceptions.  67 

offense.  97  A.L.R.2d  503.  A.L.R.  Fed.  429. 

§  41-29-535.    Applicability  of  article. 

This  article  shall  not  apply  to  a  person  who  is  a  subscriber  to  a  telephone 
operated  by  a  communication  common  carrier  and  who  intercepts  a  commu- 
nication on  a  telephone  to  which  he  subscribes.  This  article  shall  not  apply  to 
persons  who  are  members  of  the  household  of  the  subscriber  who  intercept 
communications  on  a  telephone  in  the  home  of  the  subscriber, 

SOURCES:  Laws,  1989,  ch.  553,  §  18;  repealed.  Laws,  1989,  ch.  553,  §  19; 
enacted.  Laws,  1992,  ch.  561,  §  18;  reenacted  without  change.  Laws,  2004, 
ch.  511,  §  18,  eff  from  and  after  July  1,  2004. 
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Editor's  Note  —  This  section  was  reenacted  without  change  by  Laws,  2004,  ch.  511, 
§  18,  effective  from  and  after  July  1,  2004. 

Former  §  41-29-537,  which  contained  a  sunset  provision  for  this  section,  was 
repealed  by  Laws  of  2006,  ch.  469,  effective  July  1,  2006. 

JUDICIAL  DECISIONS 


1.  In  generaL 

State  law  prohibition  on  wiretapping 
did  not  apply  to  former  wife  who  inter- 
cepted communications  on  her  own  tele- 


phone. Wright  V  Stanley,  700  So.  2d  274 
(Miss.  1997),  reh'g  denied,  700  So.  2d  331 
(Miss.  1997). 


§  41-29-536.  Motions  for  communication  records  to  aid  in 
investigations  of  violations  of  the  Uniform  Controlled  Sub- 
stances Law. 

(1)  Attorneys  for  the  Bureau  of  Narcotics  may  file  a  motion  with  a  circuit 
court  judge  of  the  circuit  court  district  in  which  the  subscriber,  instrument  or 
other  device  exists,  for  communication  records  which  will  be  material  to  an 
ongoing  investigation  of  a  felony  violation  of  the  Uniform  Controlled  Sub- 
stances Law. 

(2)  The  motion  shall  be  made  in  writing,  under  oath,  and  shall  include  the 
name  of  the  subscriber,  the  number  or  numbers,  and  the  location  of  the 
instrument  or  other  device,  if  known  and  applicable.  The  motion  shall  be 
accompanied  by  an  affidavit  from  an  agent  of  the  Bureau  of  Narcotics  which 
sets  forth  facts  which  the  court  shall  consider  in  determining  that  probable 
cause  exists  to  believe  that  the  information  sought  will  be  material  to  an 
ongoing  felony  violation  of  the  Uniform  Controlled  Substances  Law. 

(3)  Upon  consideration  of  the  motion  and  the  determination  that  probable 
cause  exists,  the  circuit  court  judge  may  order  a  communications  common 
carrier  as  defined  by  47  USCS  153(h)  or  a  provider  of  communication  services 
to  provide  the  Bureau  of  Narcotics  with  communication  billing  records,  call 
records,  subscriber  information,  or  other  communication  record  information. 
The  communications  common  carrier  or  the  provider  of  communication  ser- 
vices shall  be  entitled  to  compensation  at  the  prevailing  rates  from  the  Bureau 
of  Narcotics. 

(4)  The  circuit  court  judge  shall  seal  each  order  issued  pursuant  to  this 
section.  The  contents  of  a  motion,  affidavit  and  order  may  not  be  disclosed 
except  in  the  course  of  a  judicial  proceeding.  Any  unauthorized  disclosure  of  a 
sealed  order,  motion  or  affidavit  shall  be  punishable  as  contempt  of  court. 

SOURCES:  Laws,  1995,  ch.  520,  §  18;  Laws,  1998,  ch.  343,  §  3;  reenacted  without 
change.  Laws,  2004,  ch.  511,  §  19,  eff  from  and  after  July  1,  2004. 

Editor's  Note  —  This  section  was  reenacted  without  change  by  Laws,  2004,  ch.  511, 
§  19,  effective  from  and  after  July  1,  2004. 

Former  §  41-29-537,  which  contained  a  sunset  provision  for  this  section,  was 
repealed  by  Laws  of  2006,  ch.  469,  effective  July  1,  2006. 
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§  41-29-537.  Repealed. 

Repealed  by  Laws,  2006,  ch.  379,  §  1  effective  from  and  after  passage 
March  13,  2006. 

Repealed  by  Laws,  2006,  ch.  469,  §  1  effective  from  and  after  July  1,  2006. 
Laws,  1995,  ch.  520,  §  18;  Laws,  1998,  ch.  343,  §  3;  reenacted  without 
change.  Laws,  2004,  ch.  511,  §  19,  eff  from  and  after  July  1,  2004. 

Joint  Legislative  Committee  Note  —  Section  1  of  ch.  379,  Laws  of  2006,  effective 
from  and  after  passage  (approved  March  13,  2006),  amended  this  section.  Section  1  of 
ch.  469,  Laws  of  2006,  effective  from  and  after  July  1,  2006  (approved  March  23,  2006), 
also  amended  this  section.  As  set  out  above,  this  section  reflects  the  language  of  Section 
1  of  ch.  469,  Laws  of  2006,  pursuant  to  Section  1-3-79  which  provides  that  whenever  the 
same  section  of  law  is  amended  by  different  bills  during  the  same  legislative  session, 
the  amendment  with  the  latest  effective  date  shall  supersede  all  other  amendments  to 
the  same  section  effective  on  an  earlier  date. 

Editor's  Note  —  Former  §  41-29-537  was  entitled:  "Repeal  of  Sections  41-29-501 
through  41-29-536." 

Article  9. 
Pen  Register. 

Sec. 

41-29-701.       Procedures  for  use  of  pen  register. 

§  41-29-701.    Procedures  for  use  of  pen  register. 

(1)  As  used  in  this  section,  the  following  words  and  phrases  shall  have  the 
meanings  ascribed  to  them  herein  unless  the  context  clearly  requires  other- 
wise: 

(a)  "Pen  register"  means  a  mechanical  or  electronic  device  that  attaches 
to  a  telephone  line  and  is  capable  of  recording  outgoing  numbers  dialed  from 
that  line  and  date,  time  and  duration  of  any  incoming  communication  to  that 
line. 

(b)  "Trap  and  trace  device"  means  a  device  which  captures  the  incoming 
electronic  or  other  signals  which  identifies  the  originating  number  of  an 
instrument  or  device  from  which  a  wire  or  other  communication  was 
transmitted. 

(c)  "Caller  ID"  means  a  service  offered  by  a  provider  of  communications 
services  which  identifies  either  or  both  of  the  originating  number  or  the 
subscriber  of  such  number  of  an  instrument  or  device  from  which  a  wire  or 
other  communication  was  transmitted. 

(2)  (a)  Attorneys  for  the  Bureau  of  Narcotics,  upon  their  own  motion,  may 
file  an  application  with  the  circuit  court  for  the  installation  and  use  of  a  pen 
register,  trap  and  trace  device  or  caller  ID  to  obtain  information  material  to 
an  ongoing  investigation  of  a  felony  violation  of  the  Uniform  Controlled 
Substances  Law.  Venue  under  this  section  shall  be  in  the  circuit  court 
district  of  any  of  the  following:  (i)  the  county  of  residence  of  the  subscriber, 
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(ii)  the  county  of  residence  of  the  user,  (iii)  the  county  in  which  the  bilhng 
address  is  located,  or  (iv)  the  county  in  which  the  crime  is  allegedly  being 
committed. 

(b)  The  application  shall  be  made  in  writing  under  oath  and  shall 
include  the  name  of  the  subscriber,  the  telephone  number  or  numbers,  and 
the  location  of  the  telephone  instrument  or  instruments  upon  which  the  pen 
register  will  be  utilized.  The  application  shall  also  set  forth  facts  which  the 
court  shall  consider  in  determining  that  probable  cause  exists  that  the 
installation  and  utilization  of  the  pen  register,  trap  and  trace  device  or  caller 
ID  will  be  material  to  an  ongoing  investigation  of  a  felony  violation  of  the 
Uniform  Controlled  Substances  Law. 

(c)  Upon  consideration  of  the  application  and  a  determination  that 
probable  cause  exists,  the  circuit  court  judge  may  order  the  installation  and 
utilization  of  the  pen  register,  trap  and  trace  device  or  caller  ID,  and  in  the 
order  the  circuit  court  judge  shall  direct  a  communications  common  carrier, 
as  defined  by  47  USCS  153(h),  to  furnish  all  information,  facilities  and 
technical  assistance  necessary  to  facilitate  the  installation  and  utilization  of 
the  pen  register,  trap  and  trace  device  or  caller  ID  unobtrusively  and  with  a 
minimum  of  interference  to  the  services  provided  by  the  carrier.  The  carrier 
is  entitled  to  compensation  at  the  prevailing  rates  for  the  facilities  and 
assistance  provided  to  the  Bureau  of  Narcotics. 

(d)  An  order  for  the  installation  and  utilization  of  a  pen  register,  trap 
and  trace  device  or  caller  ID  is  valid  for  not  more  than  thirty  (30)  days  from 
the  date  the  order  is  granted  unless,  prior  to  the  expiration  of  the  order,  an 
attorney  for  the  Bureau  of  Narcotics  applies  for  and  obtains  from  the  court 
an  extension  of  the  order.  The  period  of  extension  may  not  exceed  thirty  (30) 
days  for  each  extension  granted. 

(e)  The  circuit  court  shall  seal  an  application  and  order  for  the  instal- 
lation and  utilization  of  a  pen  register,  trap  and  trace  device  or  caller  ID 
granted  under  this  section.  The  contents  of  an  application  or  order  may  not 
be  disclosed  except  in  the  course  of  a  judicial  proceeding  and  an  unauthor- 
ized disclosure  is  punishable  as  contempt  of  court. 

(3)  On  or  before  January  5  of  each  year,  the  Director  of  the  Bureau  of 
Narcotics  shall  submit  a  report  to  the  Mississippi  Administrative  Office  of 
Courts  detailing  the  number  of  applications  for  pen  registers  sought  and  the 
number  of  orders  for  the  installation  and  utilization  of  pen  registers,  trap  and 
trace  devices  or  caller  ID  granted  during  the  preceding  calendar  year. 

SOURCES:  Laws,  1989,  ch.  554,  §  1;  Laws,  1995,  ch.  520,  §  17;  Laws,  2007,  ch. 
328,  §  1,  eff  from  and  after  July  1,  2007. 

Editor's  Note  —  47  USCS  153(h)  referred  to  in  this  section  was  amended  several 
times  since  1989;  one  significant  amendment  in  1996  redesignated  the  paragraphs  and 
reordered  them  numerically  rather  than  alphabetically;  the  same  amendment  also 
stated  that  "the  terms  used  in  this  Act  have  the  meanings  provided  in  Section  3  of  the 
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Communications  Act  of  1934  (47  USCS  153).  The  term  "common  carrier"  is  currently 
defined  in  47  USCS  153  (10). 

Cross  References  —  Interception  of  wire  or  oral  communication,  see  §§  41-29-501 
et  seq. 
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CHAPTER  30 

Alcoholism  and  Alcohol  Abuse  Prevention,  Control  and  Treatment 


Sec. 

41-30-1. 

Title. 

41-30-3. 

Definitions. 

41-30-5. 

Division  of  alcohol  and  drug  misuse;  qualifications  of  director. 

41-30-7. 

General  duties  of  division. 

41-30-9. 

Statewide  plan;  services  and  facilities  to  be  included. 

41-30-11. 

Statewide  plan;  use  of  local  and  private  facilities;  acceptance  and 

expenditures  of  gifts,  grants,  etc. 

41-30-13. 

Statewide  plan;  approval  or  certification  of  facilities. 

41-30-15. 

Rules  and  regulations. 

41-30-17. 

Inspections. 

41-30-19. 

Treatment  of  public  intoxicated  offenders  in  lieu  of  execution  of  sen- 

tence. 

41-30-21. 

Voluntary  submission  to  treatment  for  alcoholism  or  drug  dependency; 

application. 

41-30-23. 

Voluntary  submission  to  treatment;  admission  and  duration  of  in- 

patient treatment. 

41-30-25. 

After-care  treatment  and  assistance. 

41-30-27. 

Emergency  involuntary  commitment;  alcoholics;  drug  addicts. 

41-30-29. 

Supplemental  nature  of  provisions  for  emergency  involuntary  commit- 

ment. 

41-30-31. 

Involuntary  commitment  exceeding  five  days. 

41-30-33. 

Confidentiality  of  records;  conditions  for  disclosure. 

41-30-35. 

Charge  against  person  treated  and  his  estate. 

41-30-37. 

Right  of  private  facility  to  payment  for  services. 

41-30-39. 

Advisory  council  to  division. 

§  41-30-1. 

Title. 

This  chapter  shall  be  cited  as  the  "Comprehensive  Alcoholism  and  Alcohol 
Abuse  Prevention,  Control  and  Treatment  Act  of  1974." 

SOURCES:  Laws,  1974,  ch.  562,  §  1,  eff  from  and  after  July  1,  1974. 
Cross  References  —  Drug  Courts,  see  §§  9-23-1  et  seq. 

Involuntary  commitment  of  alcoholics  and  drug  addicts  to  private  treatment  facili- 
ties, see  §§  41-32-1  et  seq. 

Participation  in  a  drug  identification  program,  see  §§  47-5-601  et  seq. 

Proceedings  pertaining  to  the  adjudication,  commitment,  and  release  of  narcotics  and 
alcohol  addicts,  see  Miss.  R.  Civ.  P.  81. 

ATTORNEY  GENERAL  OPINIONS 

There  is  no  indication  that  Sections  taken  statutory  provision  is  denial  of  due 

41-30-1  et  seq.  and  Sections  41-21-61  et  process  rights.  Presley,  March  3,  1994, 

seq.  are  in  anyway  interchangeable  and  to  A.G.  Op.  #93-0999. 
admit  or  commit  individual  under  mis- 
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§  41-30-3.  Definitions. 

For  purposes  of  this  chapter,  the  following  words  shall  have  the  definition 
ascribed  herein  unless  the  context  otherwise  requires: 

(a)  "Board"  shall  mean  the  Mississippi  State  Board  of  Health,  or  in  the 
event  the  1974  Regular  Session  shall  enact  House  Bill  411  and  thereby,  upon 
approval  by  the  governor,  create  a  board  of  mental  health,  the  term  "board" 
shall  then  mean  such  board  of  mental  health. 

(b)  "Division"  shall  mean  the  division  of  alcohol  and  drug  misuse. 

(c)  "Director"  shall  mean  the  director  of  the  division  of  alcohol  and  drug 
misuse. 

(d)  "Advisory  council"  shall  mean  the  Mississippi  Advisory  Committee 
on  Alcohol  Abuse  and  Alcoholism  of  the  advisory  council  on  comprehensive 
health  planning  of  the  office  of  the  governor. 

(e)  "Consortium"  shall  mean  the  University  Consortium  on  Alcohol 
Abuse  and  Alcoholism. 

(f)  "State  hospitals"  shall  mean  the  Mississippi  State  Hospital  at 
Whitfield  and  the  East  Mississippi  State  Hospital  at  Meridian. 

(g)  "Alcoholic"  shall  mean  any  person  who  chronically  and  habitually 
uses  alcoholic  beverages  to  the  extent  that  he  has  lost  the  power  of 
self-control  with  respect  to  the  use  of  such  beverages,  or  any  person  who, 
while  chronically  under  the  influence  of  alcoholic  beverages,  endangers 
public  morals,  health,  safety  or  welfare. 

(h)  "Approved  private  treatment  facility"  shall  mean  any  private  facil- 
ity, service  or  program  approved  by  the  division  providing  treatment  or 
rehabilitation  services  for  alcoholics  including,  but  not  limited  to,  detoxica- 
tion  centers,  licensed  hospitals,  community  or  regional  mental  health 
facilities,  clinics  or  programs,  halfway  houses,  and  rehabilitation  centers. 

(i)  "Approved  public  treatment  facility"  shall  mean  any  center,  facility, 
service  or  program  approved  by  the  division  owned  and  operated  or  spon- 
sored and  operated  by  any  federal,  state  of  local  governmental  entity  and 
which  provides  treatment  and  rehabilitation  services  for  alcoholics. 

(j)  "Intoxicated  person"  shall  mean  a  person  whose  mental  or  physical 
functioning  is  substantially  impaired  as  a  result  of  the  use  of  alcohol. 

SOURCES:  Laws,  1974,  ch.  562,  §  2,  eff  from  and  after  July  1,  1974. 

Editor's  Note  —  House  Bill  411,  referred  to  in  this  section,  was  enacted  as  Chapter 
567,  Laws  of  1974,  effective  from  and  after  April  23,  1974.  See,  in  this  regard,  §§  41-4-1 
et  seq. 

Cross  References  —  Proceedings  pertaining  to  the  adjudication,  commitment,  and 
release  of  narcotics  and  alcohol  addicts,  see  Miss.  R.  Civ.  P.  81. 

§  41-30-5.    Division  of  alcohol  and  drug  misuse;  qualifications 
of  director. 

There  is  hereby  created  a  division  of  alcohol  and  drug  misuse  w^ithin  the 
Mississippi  State  Board  of  Health  or,  if  the  1974  Regular  Session  shall  enact 
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House  Bill  411  and  thereby,  upon  approval  by  the  governor,  create  a  board  of 
mental  health  or  department  of  mental  health,  then  the  division  shall  be 
created  in  such  board  or  department  of  mental  health  which  shall  have  as  its 
chief  administrative  officer  the  director  of  the  division  of  alcohol  and  drug 
misuse.  The  director  shall  be  selected  by  the  executive  officer  of  the  board  and 
shall  receive  such  compensation  as  established  by  the  board.  The  director  shall 
have  an  advanced  academic  degree  along  with  experience  and  training  in  an 
area  of  study  providing  knowledge  of  medical-social  problems  including 
alcoholism  or  the  organization  or  administration  of  treatment  services  for 
persons  suffering  from  medical-social  problems  including  alcoholism. 

SOURCES:  Laws,  1974,  ch.  562,  §  3,  eff  from  and  after  July  1,  1974. 

Editor's  Note  —  House  Bill  411,  referred  to  in  this  section,  was  enacted  as  Chapter 
567,  Laws  of  1974,  effective  from  and  after  April  23,  1974.  See,  in  this  regard,  §§  41-4-1 
et  seq. 

Cross  References  —  Inclusion  of  the  division  of  alcohol  and  drug  misuse  in  the  state 
department  of  mental  health,  see  §  41-4-5. 

Proceedings  pertaining  to  the  adjudication,  commitment,  and  release  of  narcotics  and 
alcohol  addicts,  see  Miss.  R.  Civ.  P.  81. 

§  41-30-7.    General  duties  of  division. 

The  division  shall  have  the  following  duties: 

(a)  To  formulate,  develop  and  implement  a  statewide  plan  for  the 
prevention  and  detection  of  alcohol  abuse  and  alcoholism,  and  the  care, 
treatment  and  rehabilitation  of  alcohol  abusers  and  alcoholics.  The  division 
shall  also  implement  the  statewide  plan  through  approved  public  and 
private  treatment  facilities  including  regional  and  community  mental  health 
facilities,  local  public  and  private  hospitals,  halfway  houses,  and  other  local 
entities  or  facilities  presently  providing  such  care,  treatment  and  rehabili- 
tation or  which  may  be  suitable  for  use  in  providing  the  same. 

(b)  To  coordinate  the  efforts  and  enlist  the  assistance  of  all  public  and 
private  agencies,  organizations  and  individuals  interested  in  the  prevention 
of  alcoholism  and  treatment  and  rehabilitation  of  alcoholics.  The  division 
shall  also  serve  as  a  clearinghouse  for  information  relating  to  alcoholism, 
and  shall  prepare,  publish  and  disseminate  information  and  educational 
material  concerning  the  nature  and  effects  of  alcohol  and  the  scope  of  the 
alcoholism  problem  in  Mississippi. 

(c)  To  foster  and  encourage  regional,  local  and  community  plans  and 
programs  in  the  detection  and  prevention  of  alcohol  abuse  and  alcoholism 
and  in  the  treatment  and  rehabilitation  of  alcoholics.  Such  programs  may  be 
implemented  through  approved  public  and  private  treatment  facilities 
including  regional,  local  or  community  facilities,  and  shall  be  part  of  or 
coordinated  with  the  statewide  plan. 

(d)  To  cooperate  with  the  governing  authority  and  directors  of  state 
hospitals  in  formulating  and  implementing  the  statewide  plan  so  as  to 
utilize  facilities  at  state  hospitals  only  when  absolutely  necessary. 
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(e)  To  cooperate  with  the  state  penitentiary  board,  the  federal  govern- 
ment, the  probation  and  parole  board,  and  other  agencies  having  law 
enforcement  and  corrections  responsibilities  in  establishing  and  conducting 
treatment  and  rehabilitation  programs  for  alcoholics  or  intoxicated  persons 
who,  after  conviction,  are  incarcerated  in  or  on  parole  from  correctional 
institutions. 

(f)  To  cooperate  with  all  law  enforcement  authorities,  the  office  of  the 
governor,  and  conservators  of  the  peace  in  conducting  education,  treatment 
and  rehabilitation  programs  for  individuals  arrested  for  alcohol-related 
offenses  involving  motor  vehicles. 

(g)  To  cooperate  with  the  division  of  instruction  of  the  state  department 
of  education,  the  University  Consortium  on  Alcohol  Abuse  and  Alcoholism, 
schools,  law  enforcement  agencies,  courts,  and  other  public  and  private 
agencies,  organizations  and  individuals  in  providing  educational  programs 
regarding  alcohol  and  alcoholism,  and  in  providing  educational  materials 
therefor. 

(h)  To  cooperate  with  the  University  Consortium  on  Alcohol  Abuse  and 
Alcoholism  in  conducting  research  into  the  nature  and  effects  of  alcohol,  the 
nature  and  scope  of  the  alcohol  abuse  problem  in  Mississippi,  the  causes  of 
alcoholism,  and  such  other  areas  as  the  division  deems  proper. 

(i)  To  cooperate  with  the  University  Consortium  on  Alcohol  Abuse  and 
Alcoholism  in  providing  training  for  all  individuals  engaged  in  the  identifi- 
cation, treatment  and  rehabilitation  of  alcoholics,  including  the  alcohol  and 
drug  education  specialists  of  the  public  schools  of  this  state. 

(j)  To  establish  methods  for  the  retention  of  statistical  information  by 
public  and  private  agencies,  organizations  and  individuals  regarding  medi- 
cal, psychological  and  vocational  treatment  and  rehabilitation  for  alcoholics, 
alcohol-related  criminal  violations,  the  effects  of  alcohol  abuse  upon  the 
labor  force  and  economy  of  this  state,  and  such  other  areas  as  the  division 
deems  proper. 

(k)  To  assist  in  the  preparation  of  alcohol-related  health,  welfare  and 
treatment  plans  and  applications  for  grants  to  be  submitted  by  a  state  or 
local  agency  to  the  federal  government  pursuant  to  the  requirements  of 
federal  law. 

(Z)  To  encourage  all  public  and  private  health,  hospitalization,  sickness 
and  disability  insurance  programs  to  include  coverage  for  alcoholism. 

(m)  To  encourage  and  assist  businesses  and  industries  in  formulating 
and  implementing  alcohol  abuse  identification  and  rehabilitation  programs. 

(n)  To  serve  as  the  single  state  agency  and  alcoholism  authority  of  the 
State  of  Mississippi  pursuant  to  the  provisions  of  the  Community  Mental 
Health  Centers  Amendments  of  1968  (PL  90-574)  and  1970  (PL  91-211)  and 
the  Comprehensive  Alcohol  Abuse  and  Alcoholism  Prevention,  Treatment 
and  Rehabilitation  Act  of  1970  (PL  91-616). 

SOURCES:  Laws,  1974,  ch.  562,  §  4,  eff  from  and  after  July  1,  1974. 
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Cross  References  —  Proceedings -pertaining  to  the  adjudication,  commitment,  and 
release  of  narcotics  and  alcohol  addicts,  see  Miss.  R.  Civ.  P.  81. 

Federal  Aspects  —  Provisions  of  the  Community  Mental  Health  Centers,  as 
amended  by  PL.  90-574  and  PL.  91-211,  and  appearing  generally  as  42  USCS  §§  2661 
et  seq.,  have  been  omitted,  repealed  or  transferred. 

The  Comprehensive  Alcohol  Abuse  and  Alcoholism  Prevention,  Treatment  and 
Rehabilitation  Act  of  1970  appears  generally  as  42  USCS  §§  4541  et  seq. 

§  41-30-9.    Statewide  plan;  services  and  facilities  to  be  in- 
cluded. 

(1)  The  division  shall  establish  a  comprehensive  statev^ide  plan  for  the 
identification  of  alcohol  abuse  and  treatment  and  rehabilitation  of  alcoholics 
and  intoxicated  persons.  The  statewide  plan  shall  include  a  variety  of  treat- 
ment methods,  and  shall  provide  or  arrange  for  a  variety  of  approved 
treatment  facilities  so  that  the  needs  of  persons  suffering  from  alcoholism,  and 
of  persons  w^ho  are  intoxicated  and  in  need  of  emergency  medical  aid,  may  be 
fully  met. 

(2)  The  division  in  implementing  the  statewide  plan  shall  utilize  to  the 
fullest  extent  possible  the  facilities  of  regional  or  community  mental  health 
facilities  presently  existing  or  to  be  established  hereafter  along  with  any 
facility  or  program  of  a  county,  municipality  or  private  organization.  The 
division  shall  coordinate  implementation  of  its  statewide  plan  with  existing  or 
planned  programs  of  regional  and  local  public  and  private  organizations. 

(3)  The  statewide  plan  of  the  division  shall  include,  but  need  not  be 
limited  to,  the  following  public  or  private  treatment  services  and  facilities: 

(a)  Emergency  medical-social  services  and  facilities  to  render  emer- 
gency medical  care  including  detoxication  and  emergency  social  services. 
Such  facilities  and  services  shall  provide  for  the  immediate  physical  and 
social  needs  including  the  needs  for  medication  and  shelter  of  intoxicated 
persons,  and  shall  also  provide  for  initial  examination,  diagnosis  and 
referral.  Each  such  facility  or  service  shall  be  affiliated  with  or  constitute  a 
part  of  the  general  medical  service  of  a  licensed  hospital  or  other  medical 
facility,  but  need  not  be  physically  a  part  of  such  hospital  or  facility. 

(b)  Out-patient  facilities,  including  but  not  limited  to  clinics,  vocational 
rehabilitation  services  and  community  mental  health  facilities. 

(c)  Intermediate  care  services,  including  but  not  limited  to  partial 
hospitalization  and  supportive  residential  facilities  such  as  halfway  houses, 
nursing  homes,  nursing  care  facilities  and  community  mental  health  facili- 
ties. The  intermediate  care  facilities  may  be  operated  by  or  may  be  jointly 
operated  with  state  or  local,  public  or  private  agencies  approved  by  the 
division. 

(d)  In-patient  short  term  or  extended  care  facilities  for  diagnostic  study, 
intensive  study,  treatment  and  rehabilitation  of  alcoholics,  which  may  be 
part  of  public  or  private  licensed  hospitals,  mental  hospitals  or  community 
mental  health  facilities,  and  may  be  provided  to  inmates  of  any  correctional 
facility. 
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(e)  After-care  services  for  patients. 

SOURCES:  Laws,  1974,  ch.  562,  §  5(1-3),  eff  from  and  after  July  1,  1974. 

Cross  References  —  Proceedings  pertaining  to  the  adjudication,  commitment,  and 
release  of  narcotics  and  alcohol  addicts,  see  Miss.  R.  Civ.  P.  81. 

§  41-30-11.    Statewide  plan;  use  of  local  and  private  facilities; 
acceptance  and  expenditures  of  gifts,  grants,  etc. 

The  division,  subject  to  applicable  provisions  of  law,  may  arrange  for  the 
use  of  local  and  private  treatment  facilities  on  a  cooperative  basis  by  contrac- 
tual, cost-sharing,  or  other  method  of  joint  or  shared  support  whenever  the 
director,  subject  to  the  policies  of  the  board,  considers  this  to  be  the  most 
effective  and  economical  course  to  follow.  Authority  is  granted  to  the  division  to 
accept,  receive,  administer  and  expend  any  moneys  or  materials,  gifts  or 
grants  from  whatever  source,  and  to  contract  for  services  with  or  make  grants 
to  any  governmental  units,  agencies  or  departments,  federal,  state  or  local,  and 
any  treatment  resource  having  available  approved  treatment,  rehabilitation  or 
educational  services  relating  to  alcoholism,  but  this  chapter  shall  not  affect  the 
right  of  any  institution  under  the  jurisdiction  of  the  board  of  trustees  of  mental 
institutions  to  apply  for,  receive  or  expend  federal  funds. 

SOURCES:  Laws,  1974,  ch.  562,  §  5(4),  eff  from  and  after  July  1,  1974. 

Editor's  Note  —  The  board  of  trustees  of  mental  institutions  has  been  abolished  and 
its  duties,  responsibilities  and  authority  is  vested  in  the  state  board  of  mental  health. 
See  §  41-4-11. 

Cross  References  —  Proceedings  pertaining  to  the  adjudication,  commitment,  and 
release  of  narcotics  and  alcohol  addicts,  see  Miss.  R.  Civ.  P.  81. 

§  41-30-13.    Statewide  plan;  approval  or  certification  of  facili- 
ties. 

The  division  shall  approve  or  certify  all  private  and  public  treatment 
facilities  as  an  approved  facility  under  the  statewide  plan  before  such  facility 
shall  be  eligible  to  receive  any  funds  to  which  it  may  be  entitled  under  the 
provisions  of  this  chapter.  Such  approved  status  shall  be  valid  for  one  (1) 
calendar  year,  and  each  facility  shall  apply  for  a  renewal  of  its  approved  status 
within  thirty  (30)  days  before  the  date  of  expiration  of  the  approved  status. 

SOURCES:  Laws,  1974,  ch.  562,  §  5(5),  eff  from  and  after  July  1,  1974. 

Cross  References  —  Proceedings  pertaining  to  the  adjudication,  commitment,  and 
release  of  narcotics  and  alcohol  addicts,  see  Miss.  R.  Civ.  P.  81. 
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§  41-30-15.    Rules  and  regulations. 

The  division  shall  adopt,  amend,  promulgate  and  enforce  such  rules  and 
regulations  as  may  be  deemed  necessary  to  carry  out  the  purposes  of  this 
chapter,  including  those  criteria  for  approved  facilities. 

SOURCES:  Laws,  1974,  ch.  562,  §  6(1),  eff  from  and  after  July  1,  1974. 

Cross  References  —  Proceedings  pertaining  to  the  adjudication,  commitment,  and 
release  of  narcotics  and  alcohol  addicts,  see  Miss.  R.  Civ.  P.  81. 

§  41-30-17.  Inspections. 

The  division  shall  periodically  inspect  all  approved  facilities  at  reasonable 
times  and  in  a  reasonable  manner. 

SOURCES:  Laws,  1974,  ch.  562,  §  6(2),  eff  from  and  after  July  1,  1974. 

Cross  References  —  Proceedings  pertaining  to  the  adjudication,  commitment,  and 
release  of  narcotics  and  alcohol  addicts,  see  Miss.  R.  Civ.  P.  81. 

§  41-30-19.    Treatment  of  public  intoxicated  offenders  in  lieu 
of  execution  of  sentence. 

The  judge  of  any  court,  before  whom  appears  an  individual  charged  with 
a  second  or  subsequent  offense  of  public  intoxication,  may,  upon  a  plea  of  guilty 
or  conviction  suspend  execution  of  sentence  and  require  the  offender  to 
participate  in  and  complete  a  prescribed  course  of  alcohol  abuse  treatment  and 
rehabilitation.  The  judge  shall  consult  with  the  division  to  determine  the 
course  of  treatment  best  suited  to  the  needs  of  the  convicted  person.  The 
convicted  person  while  participating  in  the  course  of  treatment  shall  not  be 
considered  committed,  civilly  or  criminally,  as  otherwise  provided  by  law  for 
commitment  to  any  institution;  provided  that  no  judge  may  require  in-patient 
care  for  a  period  in  excess  of  ninety  (90)  days.  Upon  completion  of  the  course  of 
treatment  prescribed  by  the  judge,  the  sentence  shall  not  be  executed.  The 
convicted  person,  if  financially  able,  shall  be  responsible  for  defraying  any  cost 
of  the  prescribed  course  of  treatment. 

SOURCES:  Laws,  1974,  ch.  562,  §  7,  eff  from  and  after  July  1,  1974. 

Cross  References  —  Proceedings  pertaining  to  the  adjudication,  commitment,  and 
release  of  narcotics  and  alcohol  addicts,  see  Miss.  R.  Civ.  P.  81. 

RESEARCH  REFERENCES 

ALR.  Location  of  offense  as  "public"       Prosecution  of  chronic   alcoholic  for 
within  requirement  of  enactments  against     drunkenness  offenses.  40  A.L.R.Sd  321. 
drunkenness.  8  A.L.R.Sd  930. 
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§  41-30-21.    Voluntary  submission  to  treatment  for  alcoholism 
or  drug  dependency;  application. 

Any  person  may  voluntarily  apply  for  treatment  for  alcoholism,  drug 
addiction,  substance  dependency  or  drug  dependency,  directly  to  any  approved 
public  or  private  treatment  facility.  If  the  patient  is  a  minor  or  an  incompetent, 
the  application  for  voluntary  inpatient,  intermediate,  or  outpatient  treatment, 
and  the  request  for  discharge  from  an  inpatient  institution,  shall  be  made  by 
his  parent,  legal  guardian,  or  other  representative. 

SOURCES:  Laws,  1974,  ch.  562,  §  8(1),  eff  from  and  after  July  1,  1974. 

Cross  References  —  Guardians  for  drunkards,  generally,  see  §§  93-13-131,  93-13- 
133. 

Proceedings  pertaining  to  the  adjudication,  commitment,  and  release  of  narcotics  and 
alcohol  addicts,  see  Miss.  R.  Civ.  P.  81. 

§  41-30-23.    Voluntary  submission  to  treatment;  admission 
and  duration  of  in-patient  treatment. 

The  administrator  in  charge  of  any  approved  public  or  private  in-patient, 
out-patient,  or  intermediate  facility,  subject  to  the  rules  and  regulations 
established  by  the  division,  may  determine  who  shall  be  admitted  for  treat- 
ment; provided  no  person  shall  be  retained  by  the  treatment  facility  upon 
voluntary  commitment  on  an  in-patient  basis  for  a  period  in  excess  of  thirty 
(30)  days. 

SOURCES:  Laws,  1974,  eh.  562,  §  8(2),  eff  from  and  after  July  1,  1974. 

Cross  References  —  Proceedings  pertaining  to  the  adjudication,  commitment,  and 
release  of  narcotics  and  alcohol  addicts,  see  Miss.  R.  Civ.  P.  81. 

§  41-30-25.    After-care  treatment  and  assistance. 

Upon  his  discharge  from,  or  upon  leaving,  an  approved  public  or  private 
treatment  facility,  a  patient  shall  be  encouraged  to  consent  to  appropriate 
out-patient,  intermediate  care,  or  other  after-care  treatment.  If  it  appears  to 
the  administrator  in  charge  of  the  treatment  facility,  upon  the  advice  of  the 
attending  physician,  that  the  patient  is  an  alcoholic  who  requires  such  help, 
the  division  may  arrange  for  assistance  in  obtaining  supportive  services  and 
residential  facilities,  such  as  maintenance  in  a  hotel  or  halfway  house  operated 
by  the  division  or  by  any  other  public  or  private  agency. 

SOURCES:  Laws,  1974,  ch.  562,  §  8(3),  eff  from  and  after  July  1,  1974. 

Cross  References  —  Proceedings  pertaining  to  the  adjudication,  commitment,  and 
release  of  narcotics  and  alcohol  addicts,  see  Miss.  R.  Civ.  P.  81. 
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§  41-30-27.    Emergency  involuntary  commitment;  alcoholics; 
drug  addicts. 

(1)  (a)  A  person  may  be  admitted  to  an  approved  public  or  private 
treatment  facility  for  emergency  care  and  treatment  upon  a  decree  of  the 
chancery  court  accepting  an  application  for  admission  thereto  accompanied 
by  the  certificate  of  two  (2)  licensed  physicians.  The  application  shall  be  to 
the  chancery  court  of  the  county  of  such  person's  residence  and  may  be  made 
by  any  one  (1)  of  the  following:  Either  certifying  physician,  the  patient's 
spouse  or  guardian,  any  relative  of  the  patient,  or  any  other  person 
responsible  for  health,  safety  or  welfare  of  all  or  part  of  the  citizens  within 
said  chancery  court's  territorial  jurisdiction.  The  application  shall  state  facts 
to  support  the  need  for  immediate  commitment,  including  factual  allegations 
showing  that  the  person  to  be  committed  has  threatened,  attempted  or 
actually  inflicted  physical  harm  upon  himself  or  another.  The  physicians' 
certificates  shall  state  that  they  examined  the  person  within  two  (2)  days  of 
the  certificate  date  and  shall  set  out  the  facts  to  support  the  physicians' 
conclusion  that  the  person  is  an  alcoholic  or  drug  addict  who  has  lost  the 
power  of  self-control  with  respect  to  the  use  of  alcoholic  beverages  or 
habit-forming  drugs  and  that  unless  immediately  committed  he  is  likely  to 
infiict  physical  harm  upon  himself  or  others.  A  hearing  on  such  applications 
shall  be  heard  by  the  chancery  court  in  term  time  or  in  vacation,  and  the 
hearing  shall  be  held  in  the  presence  of  the  person  sought  to  be  admitted 
unless  he  fail  or  refuse  to  attend.  Notice  of  the  hearing  shall  be  given  to  the 
person  sought  to  be  admitted,  as  soon  as  practicable  after  the  examination 
by  the  certifying  physicians,  and  the  person  sought  to  be  admitted  shall  have 
an  opportunity  to  be  represented  by  counsel,  and  shall  be  entitled  to  have 
compulsory  process  for  the  attendance  of  witnesses. 

(b)  For  the  purpose  of  this  section,  the  term  "drug  addict"  shall  have  the 
meaning  ascribed  to  it  by  Section  41-31-l(d). 

(2)  The  chancery  judge  may  refuse  an  application  if  in  his  opinion  the 
application  and  certificate  fail  to  sustain  the  grounds  for  commitment.  Upon 
acceptance  of  the  application  after  hearing  thereon  and  decree  sustaining  the 
application  by  the  judge,  the  person  shall  be  transported  to  the  facility  by  a 
peace  officer,  health  officer,  the  applicant  for  commitment,  the  patient's  spouse 
or  the  patient's  guardian.  The  person  shall  be  retained  at  the  facility  that 
admitted  him,  or  be  transferred  to  any  other  appropriate  treatment  resource, 
until  discharged  pursuant  to  subsection  (3). 

(3)  The  attending  physician  shall  discharge  any  person  committed  pursu- 
ant to  this  section  when  he  determines  that  the  grounds  for  commitment  no 
longer  exist,  but  no  person  committed  pursuant  to  this  section  shall  be 
retained  in  any  facility  for  more  than  five  (5)  days. 

(4)  The  application  filed  pursuant  to  subsection  (1)  of  this  section  shall 
also  contain  a  petition  for  involuntary  commitment  pursuant  to  Title  41, 
Chapter  31,  Mississippi  Code  of  1972.  If  the  application  for  emergency 
involuntary  commitment  is  accepted  under  subsection  (2)  of  this  section,  the 
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chancery  judge  shall  order  a  hearing  on  the  petition  for  commitment  pursuant 
to  Title  41,  Chapter  31,  Mississippi  Code  of  1972,  to  be  held  on  the  fifth  day  of 
such  involuntary  emergency  commitment,  the  provisions  of  Section  41-31-5 
regarding  the  time  of  hearing  to  the  contrary  notwithstanding;  provided, 
however,  that  at  the  time  of  such  involuntary  commitment  the  alleged  alcoholic 
or  drug  addict  shall  be  served  with  a  citation  to  appear  at  said  hearing  and 
shall  have  an  opportunity  to  be  represented  by  counsel. 

SOURCES:  Laws,  1974,  ch.  562,  §  9;  Laws,  1983,  ch.  335,  eff  from  and  after 
passage  (approved  March  14,  1983). 

Cross  References  —  Commitment  of  alcoholics  and  drug  addicts  for  treatment,  see 
§§  41-31-1  et  seq. 

Provisions  of  subsections  (3)  and  (4)  of  this  section  are  supplemental  and  in  addition 
to  the  provisions  of  Chapter  31  of  Title  41,  which  pertain  to  the  commitment  of 
alcoholics,  see  §  41-30-29. 

Proceedings  pertaining  to  the  adjudication,  commitment,  and  release  of  narcotics  and 
alcohol  addicts,  see  Miss.  R.  Civ.  P.  81. 

RESEARCH  REFERENCES 


Am  Jur.  14  Am.  Jur.  PI  &  Pr  Forms 
(Rev),  Incompetent  Persons,  Form  17  et 
seq.  (affidavit  —  of  alcoholism  —  to  accom- 
pany petition  for  hearing  to  determine 
competency  of  alleged  incompetent). 

1  Am.  Jur.  Proof  of  Facts,  Alcoholism, 
Proof  No.  1  (testimony  of  physician). 


16  Am.  Jur.  Proof  of  Facts,  Alcoholism, 
§  53  (commitment  of  the  alcoholic). 

Law  Reviews.  Symposium  on  Missis- 
sippi Rules  of  Civil  Procedure:  Pretrial 
Procedure,  Applicability  of  Rules,  and  Ju- 
risdiction and  Venue  —  Rules  16,  81  and 
82.  52  Miss.  L.  J.  105,  March  1982. 


§  41-30-29.    Supplemental  nature  of  provisions  for  emergency 
involuntary  commitment. 

The  provisions  of  subsections  (3)  and  (4)  of  Section  41-30-27  shall  be 
supplemental  and  in  addition  to  the  provisions  of  Title  41,  Chapter  31, 
Mississippi  Code  of  1972,  which  pertain  to  commitment  of  alcoholics. 

SOURCES:  Laws,  1974,  ch.  562,  §  10(1),  eff  from  and  after  July  1,  1974. 

Cross  References  —  Proceedings  pertaining  to  the  adjudication,  commitment,  and 
release  of  narcotics  and  alcohol  addicts,  see  Miss.  R.  Civ.  P.  81. 

§  41-30-31.    Involuntary  commitment  exceeding  five  days. 

Involuntary  commitment  of  an  individual  to  an  approved  public  or  private 
treatment  facility  for  treatment  or  rehabilitation  for  a  period  in  excess  of  five 
(5)  days  shall  be  according  to  the  provisions  of  Title  41,  Chapter  31,  Mississippi 
Code  of  1972. 

SOURCES:  Laws,  1974,  ch.  562,  §  10(2),  eff  from  and  after  July  1,  1974. 


655 


§  41-30-33 


Public  Health 


Cross  References  —  Proceedings  pertaining  to  the  adjudication,  commitment,  and 
release  of  narcotics  and  alcohol  addicts,  see  Miss.  R.  Civ.  P.  81. 

§  41-30-33.    Confidentiality  of  records;  conditions  for  disclo- 
sure. 

(1)  The  registration  and  other  records  of  services  by  approved  treatment 
facilities,  v^hether  in-patient,  intermediate  or  out-patient,  authorized  by  this 
chapter,  shall  remain  confidential,  and  information  which  has  been  entered  in 
the  records  shall  be  considered  privileged  information. 

(2)  No  part  of  the  records  shall  be  disclosed  w^ithout  the  consent  of  the 
person  to  w^hom  it  pertains,  but  appropriate  disclosure  may  be  made  v^ithout 
such  consent  to  treatment  personnel  for  use  in  connection  v^ith  his  treatment 
and  to  counsel  representing  the  person  in  any  proceeding  held  pursuant  to 
Title  41,  Chapter  31,  Mississippi  Code  of  1972.  Disclosure  may  also  be  made 
without  consent  upon  court  order  for  purposes  unrelated  to  treatment  after 
application  showing  good  cause  therefor.  In  determining  whether  there  is  good 
cause  for  disclosure,  the  court  shall  weigh  the  need  for  the  information  to  be 
disclosed  against  the  possible  harm  of  disclosure  to  the  person  to  whom  such 
information  pertains. 

SOURCES:  Laws,  1974,  ch.  562,  §  11,  eff  from  and  after  July  1,  1974. 

Cross  References  —  Confidentiality  of  records  in  the  commitment  of  alcoholics,  see 
§  41-31-17. 

Proceedings  pertaining  to  the  adjudication,  commitment,  and  release  of  narcotics  and 
alcohol  addicts,  see  Miss.  R.  Civ.  P.  81. 

ATTORNEY  GENERAL  OPINIONS 

Generally,  most  medical  records  in  a  cords  Act;  exempt  records  should  not  be 

mental  commitment  file  in  the  office  of  the  released  or  kept  open  to  the  public  absent 

Chancery  Clerk  will  fall  under  one  or  a  court  order  or  authorized  consent.  Mc- 

more  of  the  exemptions  to  the  Public  Re-  Gee,  Dec.  2,  2002,  A.G.  Op.  #02-0543. 

§  41-30-35.    Charge  against  person  treated  and  his  estate. 

Reasonable  charges  and  expenses  for  the  care,  maintenance  and  treat- 
ment of  alcoholics  in  any  approved  public  treatment  facility  under  any 
provision  of  this  chapter  shall  be  a  lawful  charge  against  the  person  and  estate 
of  said  alcoholic. 

SOURCES:  Laws,  1974,  ch.  562,  §  12(1),  eff  from  and  after  July  1,  1974. 

Cross  References  —  Costs  of  commitment  and  support  of  alcoholics,  see  §  41-31-15. 
Proceedings  pertaining  to  the  adjudication,  commitment,  and  release  of  narcotics  and 
alcohol  addicts,  see  Miss.  R.  Civ.  P.  81. 
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RESEARCH  REFERENCES 

Am  Jur.  14  Am.  Jur.  PI  &  Pr  Forms  seq.  (expenses  of  support  and  treatment  of 
(Rev),  Incompetent  Persons,  Forms  201  et  incompetent). 

§  41-30-37.    Right  of  private  facility  to  payment  for  services. 

Notwithstanding  anything  to  the  contrary  in  this  chapter,  no  approved 
private  treatment  facihty,  whether  an  out-patient  or  an  in-patient  unit,  shall 
be  required  to  accept  any  person  for  treatment  through  commitment  proceed- 
ings or  otherwise,  unless  adequate  arrangements  for  payment  of  the  cost  of 
such  services  are  made,  whether  paid  by  the  patient  or  by  the  state. 

SOURCES:  Laws,  1974,  ch.  562,  §  12(2),  eff  from  and  after  July  1,  1974. 

Cross  References  —  Proceedings  pertaining  to  the  adjudication,  commitment,  and 
release  of  narcotics  and  alcohol  addicts,  see  Miss.  R.  Civ.  P.  81. 

§  41-30-39.    Advisory  council  to  division. 

The  advisory  committee  on  alcohol  abuse  and  alcoholism  of  the  advisory 
council  on  comprehensive  health  planning  of  the  office  of  the  governor  shall 
serve  as  advisory  council  to  the  division  for  the  purpose  of  consulting  with  and 
advising  the  division  in  carrying  out  the  provisions  of  this  chapter,  and  for 
purposes  of  compliance  with  any  requirements  or  conditions  for  receipt  of 
federal  funds  under  federal  law. 

SOURCES:  Laws,  1974,  ch.  562,  §  13,  eff  from  and  after  July  1,  1974. 

Cross  References  —  Proceedings  pertaining  to  the  adjudication,  commitment,  and 
release  of  narcotics  and  alcohol  addicts,  see  Miss.  R.  Civ.  P.  81. 
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Commitment  of  Alcoholics  and  Drug  Addicts  for  Treatment 


Sec. 


41-31-21. 
41-31-23. 


41-31-1. 

41-31-3. 

41-31-5. 

41-31-7. 

41-31-9. 

41-31-11. 

41-31-13. 

41-31-15. 

41-31-17. 

41-31-19. 


Definitions. 

Petition  for  detention,  care  and  treatment. 

Proceeding  on  petition. 

Appeals. 

Enforcement  of  orders. 

Transferring  of  patients. 

Probation  and  discharge. 

Costs  of  commitment  and  support. 

Rights  as  citizens;  confidentiaHty  of  records. 

Commitment  proceedings  for  persons  with  mental  illness  committed 
under  this  chapter. 

Refusal  of  admittance  to  certain  persons. 

Providing  alcoholic  beverages  to  persons  in  custody  of  institution. 


§  41-31-1.  Definitions. 


As  used  in  this  chapter,  the  following  vv^ords  and  phrases  shall  have  the 
meaning  hereinafter  ascribed  to  them,  unless  the  context  requires  a  different 
meaning,  to-wit: 

(a)  An  "alcoholic"  shall  mean  any  person  w^ho  chronically  and  habitually 
uses  alcoholic  beverages  to  the  extent  that  he  has  lost  the  power  of 
self-control  with  respect  to  the  use  of  such  beverages,  or  any  person  who, 
while  chronically  under  the  influence  of  alcoholic  beverages,  endangers 
public  morals,  health,  safety  or  welfare. 

(b)  "Alcoholic  beverage"  shall  mean  and  include  alcoholic  spirits,  li- 
quors, wines,  beer,  and  every  liquid  or  fluid,  patented  or  not,  containing 
alcoholic  spirits,  wine  or  beer,  which  is  capable  of  being  consumed  by  human 
beings  and  produces  or  results  in  intoxication  in  any  form  or  degree. 

(c)  "Alcoholism"  shall  mean  any  condition  of  abnormal  behavior  or 
illness  resulting  directly  or  indirectly  from  the  chronic  and  habitual  use  of 
alcoholic  beverages. 

(d)  A  "drug  addict"  shall  mean  any  person  who  chronically  and  habitu- 
ally uses  any  form  of  habit-forming  drugs,  such  as  opiates  and  the  deriva- 
tives thereof,  barbiturates,  and  every  tablet,  powder,  substance,  liquid  or 
fluid,  patented  or  not,  containing  habit-forming  drugs  if  same  is  capable  of 
being  used  by  human  beings  and  produces  drug  addiction  in  any  form  or 
degree. 

(e)  "Drug  addiction"  shall  mean  and  include  any  condition  of  abnormal 
behavior  or  illness  resulting  directly  or  indirectly  from  the  chronic  and 
habitual  use  of  habit-forming  drugs. 

(f)  "Hospital"  or  "institution"  shall  mean  either  the  Mississippi  State 
Hospital,  at  Whitfield,  Mississippi,  or  the  East  Mississippi  State  Hospital,  at 
Meridian,  Mississippi,  and  shall  include  the  grounds  thereof  and  the 
facilities  used  for  the  treatment  of  alcoholics  and  the  drug  addicts. 
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(g)  "Medical  director"  shall  mean  the  physician  in  charge  of  said 
Mississippi  State  Hospital  or  East  Mississippi  State  Hospital,  as  the  case 
may  be. 

SOURCES:  Codes,  1942,  §  436-01;  Laws,  1950,  ch.  349,  §  1. 
Cross  References  —  Drug  Courts,  see  §§  9-23-1  et  seq. 

Establishment  and  functions  of  the  state  board  of  mental  health  and  the  state 
department  of  mental  health  in  connection  with  services  provided  for  alcoholics  and 
drug  dependent  persons,  see  §§  41-4-1  et  seq. 

State  mental  institutions,  see  §§  41-17-1  et  seq. 

Commitment  of  persons  in  need  of  mental  treatment,  see  §§  41-21-61  et  seq. 

Regulation  of  drugs,  narcotics  and  poisons,  see  §§  41-29-1  et  seq. 

Statewide  plan  of  detection  and  treatment  of  alcoholics,  see  §§  41-30-1  et  seq. 

Emergency  involuntary  commitment  of  an  alcoholic  or  drug  addict,  see  §  41-30-27. 

Involuntary  commitment  of  alcoholics  and  drug  addicts  to  private  treatment  facili- 
ties, see  §§  41-32-1  et  seq. 

Participation  in  a  drug  identification  program,  see  §§  47-5-501  et  seq. 

Coverage  of  alcoholism  care  and  treatment  in  accident  or  sickness  insurance  policy, 
see  §§  83-9-27  et  seq. 

Guardians  for  drunkards  and  drug  addicts,  generally,  see  §§  93-13-131,  93-13-133. 

ATTORNEY  GENERAL  OPINIONS 

The  department  of  public  safety  of  a  sons  operating  a  motor  vehicle  on  the 

community  hospital  does  not  have  author-  hospital's  premises.  Castle,  Nov.  14,  2005, 

ity  to  issue  traffic  citations  on  the  public  A.G.  Op.  05-0498. 
streets  surrounding  the  hospital  or  to  per- 

RESEARCH  REFERENCES 


ALR.  Validity  and  construction  of  stat- 
utes providing  for  civil  commitment  of 
arrested  narcotic  addicts.  98  A.L.R.2d 
726. 

Am  Jur.  25  Am.  Jur.  2d,  Drugs  and 
Controlled  Substances  §§  259  et  seq. 

1  Am.  Jur.  Proof  of  Facts,  Alcoholism, 
Proof  No.  1  (testimony  of  physician). 

4  Am.  Jur.  Proof  of  Facts,  Drugs,  Proof 
No.  1  (use  of  drugs  other  than  that  called 
for  in  prescription). 

13  Am.  Jur.  Proof  of  Facts,  Criminal 
Drug  Addiction  and  Possession,  Proof  No. 
1  (illegal  possession  or  use  of  drug). 


13  Am.  Jur.  Proof  of  Facts,  Criminal 
Drug  Addiction  and  Possession,  Proof  No. 
2  (identification  of  substance  as  a  drug 
through  testimony  of  expert). 

16  Am.  Jur.  Proof  of  Facts,  Alcoholism, 
§  53  (commitment  of  the  alcoholic). 

CJS.  14  C.J.S.,  Chemical  Dependents 
§§  3,  13  et  seq. 

Law  Reviews.  Symposium  on  Missis- 
sippi Rules  of  Civil  Procedure:  Pretrial 
Procedure,  Applicability  of  Rules,  and  Ju- 
risdiction and  Venue  —  Rules  16,  81  and 
82.  52  Miss.  L.  J.  105,  March  1982. 


§  41-31-3.    Petition  for  detention,  care  and  treatment. 

Proceedings  for  detention,  care  and  treatment  of  any  person  alleged  to  be 
an  alcoholic  or  drug  addict  may  be  initiated  or  instituted  by  such  person's 
husband,  wife,  child,  mother,  father,  next  of  kin,  or  by  any  friend  or  relative 
thereof,  or  by  the  county  health  officer.  Such  proceedings  shall  be  instituted  by 
the  filing  of  a  sworn  petition  or  application  in  the  chancery  court  of  the  county 
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of  such  person's  residence  or  of  the  county  in  which  he  may  be  found.  It  shall 
be  necessary  that  said  petition  allege  that  such  person  is  an  alcoholic  or  drug 
addict,  as  the  case  may  be,  is  a  resident  citizen  of  this  state,  and  because  of  his 
alcoholism  or  drug  addiction  is  incapable  of  or  unfit  to  look  after  and  conduct 
his  affairs,  or  is  dangerous  to  himself  or  others,  or  has  lost  the  power  of 
self-control  because  of  periodic,  constant  or  frequent  use  of  alcoholic  beverages 
or  habit-forming  drugs,  and  that  he  is  in  need  of  care  and  treatment,  and  that 
his  detention,  care  and  treatment  at  an  institution  will  improve  his  health.  All 
proceedings  authorized  by  this  chapter  may  be  had  and  conducted  either  in 
termtime  or  in  vacation  of  said  court. 

SOURCES:  Codes,  1942,  §  436-02;  Laws,  1950,  ch.  349,  §  2;  Laws,  1976,  ch.  401, 
§  7,  eff  from  and  after  July  1,  1976. 

Cross  References  —  Emergency  involuntary  commitment  of  an  alcoholic  or  drug 
addict,  see  §  41-30-27. 

RESEARCH  REFERENCES 

Am  Jur.  25  Am.  Jur.  2d,  Drugs  and  for  hearing  to  determine  competency  of 

Controlled  Substances  §§  259  et  seq.  alleged  incompetent). 

14Am.  Jur.Pl&PrForms(Rev),Incom-  CJS.  14  C.J.S.,  Chemical  Dependents 

petent  Persons,  Form  17  et  seq.  (affidavit  §§  3^  13  et  seq. 
—  of  alcoholism  —  to  accompany  petition 

§  41-31-5.    Proceeding  on  petition. 

Whenever  such  a  petition  shall  be  filed  the  chancellor  of  said  court  shall, 
by  order,  fix  a  time  upon  a  day  certain  for  the  hearing  thereof,  either  in 
termtime  or  in  vacation,  which  hearing  shall  be  fixed  not  less  than  five  (5)  days 
nor  more  than  twenty  (20)  days  from  the  filing  of  said  petition.  The  person 
alleged  to  be  an  alcoholic  or  drug  addict  shall  be  served  with  a  citation  to 
appear  at  said  hearing  not  less  than  three  (3)  days  prior  to  the  day  fixed  for 
said  hearing,  and  there  shall  be  served  with  such  citation  a  true  and  correct 
copy  of  said  petition.  At  the  time  fixed,  the  chancellor  shall  hear  evidence  on 
said  petition,  with  or  without  the  presence  of  the  alleged  alcoholic  or  drug 
addict,  and  all  persons  interested  shall  have  the  right  to  appear  and  present 
evidence  touching  upon  the  truth  and  correctness  of  the  allegations  of  said 
petition.  The  said  chancellor,  in  his  discretion,  may  require  that  the  alleged 
alcoholic  or  drug  addict  be  examined  by  the  county  health  officer  or  by  such 
other  competent  physician  or  physicians  as  the  chancellor  may  select,  and  may 
consider  the  results  of  such  examination  in  reaching  a  decision  in  said  matter. 
If  the  alleged  alcoholic  or  drug  addict  shall  admit  the  truth  and  correctness  of 
the  allegations  of  said  petition,  or  if  the  chancellor  should  find  from  the 
evidence  that  such  person  is  an  alcoholic  or  drug  addict,  and  is  in  need  of 
detention,  care  and  treatment  in  an  institution,  and  that  the  other  material 
allegations  of  said  petition  are  true,  then  he  shall  enter  an  order  so  finding,  and 
shall  order  that  such  person  be  remanded  and  committed  to  and  confined  in  the 
proper  state  institution  or  in  the  case  of  an  alcoholic  to  an  approved  public  or 
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private  treatment  facility  pursuant  to  the  provisions  of  Chapter  30  of  Title  41, 
Mississippi  Code  of  1972,  for  care  and  treatment  for  a  period  of  not  less  than 
thirty  (30)  days  nor  more  than  ninety  (90)  days  as  the  necessity  of  the  case  may, 
in  his  discretion,  require.  However,  when  such  person  shall  be  so  committed, 
the  medical  director  of  the  said  institution  shall  be  vested  with  full  discretion 
as  to  the  treatment  and  discharge  of  such  person,  and  may  discharge  and 
release  such  person  at  any  time  when  the  condition  of  such  person  shall  so 
justify 

SOURCES:  Codes,  1942,  §  436-03;  Laws,  1950,  ch.  349,  §  3;  Laws,  1974,  ch.  562, 
§  14,  eff  from  and  after  July  1,  1974. 

Cross  References  —  Emergency  involuntary  commitment  of  an  alcoholic  or  drug 
addict,  see  §  41-30-27. 

RESEARCH  REFERENCES 

Am  Jur.  16  Am.  Jur.  Proof  of  Facts, 
Alcoholism,  §  53  (commitment  of  the  al- 
coholic). 

§  41-31-7.  Appeals. 

Any  person  who  shall  be  ordered  to  be  committed  to  an  institution  as 
provided  in  this  chapter,  and  who  shall  feel  aggrieved  at  such  decision,  may 
appeal  therefrom  to  the  supreme  court  of  this  state  by  giving  notice  thereof  in 
the  manner  provided  by  law  and  by  furnishing  a  good  and  sufficient  bond  in  an 
amount  to  be  fixed  by  the  chancellor,  and  to  be  approved  by  the  clerk  of  said 
court,  which  said  bond  shall  be  conditioned  to  pay  all  costs  of  the  proceedings 
and  the  appeal,  and  that  said  person  will  appear  to  abide  the  decision  of  the 
court  on  such  appeal.  On  such  appeal,  the  record  shall  be  made  and  prepared 
as  in  other  cases,  and  all  of  the  provisions  of  the  general  law  shall  apply  thereto 
except  that  it  shall  be  necessary  that  the  proper  notice  be  given  and  the 
requisite  bond  furnished  within  five  (5)  days  from  the  date  of  the  final 
determination  of  the  chancellor. 

SOURCES:  Codes,  1942,  §  436-04;  Laws,  1950,  eh.  349,  §  4. 

§  41-31-9.    Enforcement  of  orders. 

The  chancellor  shall  have  the  power  to  order  the  issuance  of  such  writs 
and  other  process  as  may  be  necessary  to  enforce  his  orders  in  such  matters, 
including  writs  directed  to  the  sheriff  of  any  proper  county  to  take  such  person 
into  custody  and  to  deliver  him  to  the  director  of  the  proper  institution.  Such 
writs  and  other  process  shall  be  issued  and  executed  accordingly. 

SOURCES:  Codes,  1942,  §  436-05;  Laws,  1950,  ch.  349,  §  5. 
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RESEARCH  REFERENCES 

Am  Jur.  14  Am.  Jur.  PI  &  Pr  Forms 
(Rev),  Incompetent  Persons,  Form  161  et 
seq.  (warrant  —  for  commitment). 

§  41-31-11.    Transferring  of  patients. 

The  medical  director  of  the  Mississippi  State  Hospital  or  the  East 
Mississippi  State  Hospital  may,  subject  to  the  regulations  of  the  board  of 
trustees  of  mental  institutions,  transfer  alcoholics  or  drug  addicts  from  one 
institution  used  for  the  commitment  of  alcoholics  and  drug  addicts  to  another 
institution,  or  from  one  department  in  any  institution  to  another  as  is  deemed 
necessary  for  their  care  and  treatment. 

SOURCES:  Codes,  1942,  §  436-06;  Laws,  1950,  ch.  349,  §  6. 

§  41-31-13.    Probation  and  discharge. 

Any  person  committed  to  the  custody  of  the  Mississippi  State  Hospital  or 
the  East  Mississippi  Hospital  may,  notwithstanding  the  terms  of  any  order  of 
commitment,  be  permitted  by  the  medical  director  or  his  authorized  agent,  to 
go  at  large  on  probation  and  without  custody  or  restraint  for  such  time  and 
under  such  conditions  as  such  medical  director  shall  judge  best.  All  persons 
committed  to  the  custody  of  the  Mississippi  State  Hospital  or  the  East 
Mississippi  State  Hospital  may  be  discharged  by  the  director  pursuant  to  its 
regulations,  notwithstanding  the  terms  of  any  order  of  commitment. 

SOURCES:  Codes,  1942,  §  436-07;  Laws,  1950,  ch.  349,  §  7. 

RESEARCH  REFERENCES 

CJS.  14  C.J.S.,  Chemical  Dependents 
§§  3,  30. 

§  41-31-15.    Costs  of  commitment  and  support. 

The  provisions  of  the  law  with  respect  to  the  costs  of  commitment  and  the 
cost  of  support,  including  the  prohibition  in  Section  41-21-65  regarding  the 
charging  of  extra  fees  and  expenses  to  persons  initiating  commitment  proceed- 
ings, methods  of  determination  of  persons  liable  therefor,  and  methods  of 
determination  of  financial  ability,  and  all  provisions  of  law  enabling  the  state 
to  secure  reimbursement  of  any  such  items  of  cost,  applicable  to  the  commit- 
ment to  and  support  of  the  mentally  ill  persons  in  state  hospitals,  shall  apply 
with  equal  force  in  respect  to  each  item  of  expense  incurred  by  the  state  in 
connection  with  the  commitment,  care,  custody,  treatment,  and  rehabilitation 
of  any  person  committed  to  the  state  hospitals  and  maintained  in  any 
institution  or  hospital  operated  by  the  State  of  Mississippi  under  the  provi- 
sions of  this  chapter. 
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SOURCES:  Codes,  1942,  §  436-08;  Laws,  1950,  ch.  349,  §  8;  Laws,  2010,  ch.  398, 
§  7,  eff  from  and  after  July  1,  2010. 

Cross  References  —  Chancery  court  clerk  fee  for  commitment  action,  see  §  25-7-9. 
Cost  of  treatment  of  an  alcoholic  as  a  charge  against  his  person  and  estate,  see 
§  41-30-35. 

RESEARCH  REFERENCES 

Am  Jur.  25  Am.  Jur.  2d,  Drugs  and  penses  of  support  and  treatment  of  incom- 

Controlled  Substances  §§  259  et  seq.  petent). 

14Am.  Jur.  PI  &Pr  Forms  (Rev),  Incom-       CJS.  14  C.J.S.,  Chemical  Dependents 

petent  Persons,  Forms  201  et  seq.  (ex-  §§  3,  13  et  seq. 

§  41-31-17.    Rights  as  citizens;  confidentiality  of  records. 

No  person  who  is  committed  to  the  Mississippi  State  Hospital  or  the  East 
Mississippi  State  Hospital  for  treatment  under  the  provisions  of  this  chapter 
shall  forfeit  or  be  abridged  thereby  of  any  of  his  or  her  rights  as  a  citizen  of  the 
United  States  or  of  the  State  of  Mississippi.  The  records  pertaining  to  any 
person  committed  to  the  Mississippi  State  Hospital  or  the  East  Mississippi 
State  Hospital  for  treatment,  care,  guidance  and  rehabilitation  shall  be 
confidential,  and  the  contents  thereof  shall  not  be  divulged  except  on  an  order 
of  a  court  of  competent  jurisdiction  or  a  signed  waiver  by  the  person  commit- 
ted. However,  information  in  regard  to  cancer  about  any  such  patients  who 
might  have  cancer  shall  be  provided  to  the  state  board  of  health  as  the  official 
tumor  registry  agency,  which  information  shall  be  used  to  provide  statistical 
reports  only.  The  agency  shall  not  divulge  any  patient's  name  in  regard  to  any 
case  history  nor  statistical  compilation. 

SOURCES:  Codes,  1942,  §  436-09;  Laws,  1950,  ch.  349,  §  9;  Laws,  1968,  ch.  441, 
§  5,  eff  from  and  after  passage  (approved  July  17,  1968). 

Editor's  Note  —  Former  §  41-3-23,  which  designated  the  State  Board  of  Health  as 
the  tumor  registry  agency  of  the  state,  was  repealed  by  Laws  of  1982,  ch.  494,  §  1, 
effective  from  and  after  July  1,  1982. 

Cross  References  —  Emergency  involuntary  commitment  of  an  alcoholic  or  drug 
addict,  see  §  41-30-27. 

Confidentiality  of  records  under  statewide  plan  for  detection  and  treatment  of 
alcoholics,  see  §  41-30-33. 

ATTORNEY  GENERAL  OPINIONS 

Generally,  most  medical  records  in  a  cords  Act;  exempt  records  should  not  be 

mental  commitment  file  in  the  office  of  the  released  or  kept  open  to  the  public  absent 

Chancery  Clerk  will  fall  under  one  or  a  court  order  or  authorized  consent.  Mc- 

more  of  the  exemptions  to  the  Public  Re-  Gee,  Dec.  2,  2002,  A.G.  Op.  #02-0543. 
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§  41-31-19.    Commitment  proceedings  for  persons  with  mental 
illness  committed  under  this  chapter. 

The  medical  director  of  the  hospital  may  bring  commitment  proceedings 
under  the  provisions  of  the  proper  statute  in  the  county  wherein  the  person 
involved  is  restrained  for  commitment  to  such  institution  as  shall  be  proper,  if 
said  person  is  found  to  be  suffering  from  a  mental  or  nervous  condition  or 
affliction  requiring  his  adjudication  and  commitment  under  said  statute. 

SOURCES:  Codes,  1492,  §  436-10;  Laws,  1950,  ch.  349,  §  10. 

Cross  References  —  State  mental  institutions,  see  §§  41-17-1  et  seq. 
Commitment  of  persons  in  need  of  mental  treatment,  see  §§  41-21-61  et  seq. 

RESEARCH  REFERENCES 

Am  Jur.  25  Am.  Jur.  2d,  Drugs  and  CJS.  14  C.J.S.,  Chemical  Dependents 
Controlled  Substances  §§  259  et  seq.  §§  3,  13  et  seq. 

§  41-31-21.    Refusal  of  admittance  to  certain  persons. 

If  in  the  opinion  of  the  medical  director  of  the  Mississippi  State  Hospital 
or  the  East  Mississippi  State  Hospital,  any  person  willfully  and  consistently 
fails  to  be  rehabilitated  after  three  commitments  to  any  state  institution,  said 
medical  director  may  refuse  further  admission  to  such  person  notwithstanding 
the  order  of  any  court,  unless  such  person  on  the  fourth  or  any  succeeding 
commitment  be  committed  by  an  order  of  the  chancery  court  as  provided  by 
this  chapter,  and  before  entering  said  institution  on  a  fourth  or  any  succeeding 
commitment,  such  person,  or  someone  for  such  person  committed,  shall  pay  to 
said  institution  the  sum  of  Fifty  Dollars  ($50.00)  per  month  in  advance  for  the 
care,  custody,  support  and  maintenance  of  such  person  in  said  institution. 

Such  person,  or  someone  for  such  person,  failing  or  refusing  to  make  the 
payment  herein  provided,  before  admission  on  a  fourth  or  succeeding  commit- 
ment, or  any  time  during  said  commitment,  shall  be  cause  for  the  medical 
director  of  such  institution  to  refuse  admission  of  such  person  committed  under 
this  chapter,  or  to  dismiss  such  person  committed  under  this  chapter  after 
commitment. 

The  monthly  payment  herein  provided  shall  be  a  condition  precedent  to 
admission  of  a  person  on  a  fourth  or  subsequent  commitment,  and  shall  be 
made  each  month  thereafter  in  advance  on  or  before  the  last  day  of  the 
preceding  month  for  which  payment  is  due. 

There  shall  be  no  refunds  of  the  monthly  payment  herein  provided  on 
account  of  such  person  committed  hereunder  having  failed  to  remain  a  full 
month  at  such  institution. 

SOURCES:  Codes,  1492,  §  436-11;  Laws,  1950,  ch.  349,  §  11;  Laws,  1954,  ch.  231. 
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RESEARCH  REFERENCES 

CJS.  14  C.J.S.,  Chemical  Dependents 
§§  3,  10  et  seq. 

§  41-31-23.    Providing  alcoholic  beverages  to  persons  in  cus- 
tody of  institution. 

Any  person  who  shall  give,  sell,  deliver,  or  otherwise  provide  any  alcoholic 
beverages  or  drug,  regardless  of  the  quantity  thereof,  to  any  person  who  is 
confined  in  an  institution  or  hospital  for  care  and  treatment  under  this  chapter 
for  alcoholism  or  drug  addiction  shall  be  guilty  of  a  misdemeanor,  and  shall, 
upon  conviction,  be  punished  by  a  fine  of  not  less  than  Five  Hundred  Dollars 
($500.00),  nor  more  than  One  Thousand  Dollars  ($1,000.00),  or  by  imprison- 
ment in  the  county  jail  for  not  more  than  six  (6)  months,  or  by  both  such  fine 
and  imprisonment  in  the  discretion  of  the  court.  However,  the  staff  of  such 
institution  or  hospital  may  administer  alcohol  or  drugs  in  the  course  of 
treatment  in  strict  accordance  with  the  prescriptions  of  a  physician  of  such 
institution. 

SOURCES:  Codes,  1942,  §  436-12;  Laws,  1950,  ch.  349,  §  12. 

Cross  References  —  Imposition  of  standard  state  assessment  in  addition  to  all 
court  imposed  fines  or  other  penalties  for  any  misdemeanor  violation,  see  §  99-19-73. 

RESEARCH  REFERENCES 

ALR.  Physician's  liability  to  third  per- 
son for  prescribing  drug  to  known  drug 
addict.  42  A.L.R.4th  586. 
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CHAPTER  32 


Commitment  of  Alcoholics  and  Drug  Addicts  to  Private  Treatment 

Facilities 


Sec. 

41-32-1.  Scope  of  chapter;  involuntary  commitment  upon  judgment  of  chancery 

court. 

41-32-3.  Complaint. 

41-32-5.  Hearing;  order  for  commitment;  period  of  confinement. 

41-32-7.  Earlier  hearing  for  defendant  who  could  flee  jurisdiction  or  cause 

physical  harm;  interim  commitment. 
41-32-9.  Appeal  of  commitment  decision. 

41-32-11.         Assistance  of  county  sheriff  in  confining  and  transporting  defendant. 


§  41-32-1.    Scope  of  chapter;  involuntary  commitment  upon 
judgment  of  chancery  court. 

The  provisions  of  this  chapter  shall  be  supplemental  to  the  provision  of 
Title  41,  Chapters  30  and  31,  Mississippi  Code  of  1972.  A  person  may  be 
involuntarily  committed  for  alcoholism  or  drug  addiction,  or  both,  to  a  private 
treatment  facility,  upon  a  judgment  of  the  chancery  court  of  the  county  of  such 
person's  residence,  or  in  the  county  where  such  person  may  be  found. 

SOURCES:  Laws,  1983,  ch.  456,  §  1,  eff  from  and  after  July  1,  1983. 


Cross  References  —  Drug  Courts,  see  §§  9-23-1  et  seq. 


ATTORNEY  GENERAL  OPINIONS 


Fee  in  alcohol/drug  commitment  pro- 
ceedings is  $75.  Jones  Nov.  10,  1993,  A.G. 
Op.  #93-0514. 


RESEARCH  REFERENCES 


ALR.  Validity  and  construction  of  stat- 
utes providing  for  civil  commitment  of 
arrested  narcotic  addicts.  98  A.L.R.2d 
726. 

Civil  liability  for  physical  measures  un- 
dertaken in  connection  with  treatment  of 
mentally  disordered  patient.  8  A.L.R.4th 
464. 

Am  Jur.  25  Am.  Jur.  2d,  Drugs  and 
Controlled  Substances  §§  259  et  seq. 

1  Am.  Jur.  Proof  of  Facts,  Alcoholism, 
Proof  No.  1  (testimony  of  physician). 

4  Am.  Jur.  Proof  of  Facts,  Drugs,  Proof 
No.  1  (use  of  drugs  other  than  that  called 
for  in  prescription). 


13  Am.  Jur.  Proof  of  Facts,  Criminal 
Drug  Addiction  and  Possession,  Proof  No. 

1  (illegal  possession  or  use  of  drug). 

13  Am.  Jur.  Proof  of  Facts,  Criminal 
Drug  Addiction  and  Possession,  Proof  No. 

2  (identification  of  substance  as  a  drug 
through  testimony  of  expert). 

16  Am.  Jur.  Proof  of  Facts,  Alcoholism, 
§  53  (commitment  of  the  alcoholic). 

CJS.  14  C.J.S.,  Chemical  Dependents 
§§  3,  13  et  seq. 

Law  Reviews.  Symposium  on  Missis- 
sippi Rules  of  Civil  Procedure:  Pretrial 
Procedure,  Applicability  of  Rules,  and  Ju- 
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§  41-32-5 


risdiction  and  Venue  —  Rules  16,  81  and 
82.  52  Miss.  L.  J.  105,  March  1982. 

§  41-32-3.  Complaint. 

Any  interested  person  may  file  a  complaint  with  the  chancery  court  for  a 
judgment  of  committal  in  termtime  or  in  vacation.  The  complaint  shall  state 
facts  to  establish:  (a)  the  defendant  is  an  alcoholic  or  drug  addict,  i.e.,  he  is 
powerless  over  alcohol  or  drugs,  or  both,  and  his  life  has  thereby  become 
unmanageable;  (b)  defendant's  mental  and  physical  health,  his  continued 
family  life  or  his  position  in  the  community  are  dependent  on  his  treatment  at 
a  chemical  dependency  unit,  alcohol  and  drug  unit,  outpatient  house  or 
another  private  treatment  facility,  or  combination  of  facilities,  providing 
treatment  for  chemically  dependent  persons;  (c)  the  defendant  has  refused  to 
commit  himself  to  such  private  treatment  facility,  though  having  been  re- 
quested so  to  do  by  persons  who  genuinely  care  for  his  well-being;  (d)  the 
complainant  has  selected  a  particular  private  treatment  facility  which,  if 
located  in  this  state,  has  been  approved  by  the  department  of  mental  health, 
division  of  alcohol  and  drug  abuse;  (e)  the  complainant  has  made  adequate 
financial  arrangements  for  defendant's  treatment  at  such  facility;  and  (f)  such 
facility  has  approved  the  admission  of  the  defendant,  subject  to  commitment  by 
the  chancery  court. 

SOURCES:  Laws,  1983,  ch.  456,  §  2,  eff  from  and  after  July  1,  1983. 

§  41-32-5.    Hearing;  order  for  commitment;  period  of  confine- 
ment. 

The  chancellor  shall  schedule  with  the  complainant  a  time  on  a  day 
certain  for  the  hearing  thereof,  not  less  than  five  (5)  days  nor  more  than  twenty 
(20)  days  from  the  filing  of  the  complaint.  The  case  shall  be  triable  upon  three 
(3)  days'  service  of  process  and  service  of  notice  of  the  time  for  the  hearing.  At 
the  time  fixed,  the  chancellor  shall  hear  the  evidence  in  the  presence  of  the 
defendant  if  he  will  appear,  and  without  the  presence  of  the  defendant  if  he  will 
not  appear,  and  all  persons  interested  shall  have  the  right  to  appear  and 
present  evidence  touching  upon  the  truth  and  correctness  of  the  allegations  of 
the  complaint.  If  the  defendant  admits  the  truth  and  correctness  of  the 
allegations  of  the  complaint,  or  if  the  chancellor  shall  find  from  the  evidence 
that  the  defendant  is  an  alcoholic  or  drug  addict,  or  both,  and  is  in  need  of 
detention,  care  and  treatment  in  a  private  treatment  facility,  and  that  the 
other  material  allegations  of  the  complaint  are  true,  then  the  chancellor  shall 
enter  a  judgment  so  finding,  and  shall  order  that  such  person  be  committed  to 
and  confined  in  a  chemical  dependency  unit,  alcohol  and  drug  unit,  outpatient 
house  or  any  other  private  treatment  facility,  within  or  outside  the  state,  for 
the  treatment  of  chemically  dependent  persons,  as  the  chancellor,  in  his 
discretion,  deems  to  be  in  the  best  interest  of  the  defendant.  Any  such  order  for 
the  commitment  of  the  defendant  shall  require  that  the  defendant  be  commit- 
ted for  such  period  of  time  as  the  chancellor  shall  determine,  in  his  discretion, 
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as  is  necessary  to  provide  for  the  care  and  treatment  of  the  defendant  or  for 
such  other  period  of  time  as  may  be  estabhshed  by  authorized  personnel  at  the 
designated  faciUty  or  facihties;  provided,  however,  in  no  event  shall  such 
period  of  confinement  extend  beyond  a  period  of  eight  (8)  months.  The 
chancellor  may  require  treatment  at  a  combination  of  facilities  or  may 
designate  commitment  at  an  inpatient  facility  for  not  more  than  two  (2) 
months  and  an  outpatient  facility  for  not  more  than  six  (6)  months,  subject  to 
institutional  earlier  release. 

SOURCES:  Laws,  1983,  ch.  456,  §  3,  eff  from  and  after  July  1,  1983. 

RESEARCH  REFERENCES 


Am  Jur.  25  Am,  Jur.  2d,  Drugs  and 
Controlled  Substances  §§  259  et  seq. 

1  Am.  Jur.  Proof  of  Facts,  Alcoholism, 
Proof  No.  1  (testimony  of  physician). 

4  Am.  Jur.  Proof  of  Facts,  Drugs,  Proof 
No.  1  (use  of  drugs  other  than  that  called 
for  in  prescription). 

13  Am.  Jur.  Proof  of  Facts,  Criminal 
Drug  Addiction  and  Possession,  Proof  No. 
1  (illegal  possession  or  use  of  drug). 

13  Am.  Jur.  Proof  of  Facts,  Criminal 
Drug  Addiction  and  Possession,  Proof  No. 


2  (identification  of  substance  as  a  drug 
through  testimony  of  expert). 

16  Am.  Jur.  Proof  of  Facts,  Alcoholism, 
§  53  (commitment  of  the  alcoholic). 

CJS.  14  C.J.S.,  Chemical  Dependents 
§§  3,  13  et  seq. 

Law  Reviews.  Symposium  on  Missis- 
sippi Rules  of  Civil  Procedure:  Pretrial 
Procedure,  Applicability  of  Rules,  and  Ju- 
risdiction and  Venue  —  Rules  16,  81  and 
82.  52  Miss.  L.  J.  105,  March  1982. 


§  41-32-7.    EarHer  hearing  for  defendant  who  could  flee  juris- 
diction or  cause  physical  harm;  interim  commitment. 

Upon  allegation  in  the  complaint  and  upon  clear  and  convincing  proof  that 
the  defendant  is  under  the  influence  of  alcohol  or  drugs,  or  both,  to  the  extent 
that  if  the  defendant  is  served  with  process  he  will,  in  all  likelihood,  flee  the 
jurisdiction  of  the  court  or  physically  harm  himself  or  others,  then  the 
chancellor  may,  in  his  discretion,  set  the  matter  for  hearing  not  more  than  five 
(5)  days,  excluding  Saturdays,  Sundays  and  legal  holidays,  from  the  filing  of 
the  complaint,  and  order  the  defendant  committed  and  confined,  without 
notice,  until  the  hearing,  to  a  chemical  dependency  unit,  alcohol  and  drug  unit, 
outpatient  house  or  any  other  private  facility  for  the  treatment  of  chemically 
dependent  persons. 

SOURCES:  Laws,  1983,  ch.  456,  §  4,  eff  from  and  after  July  1,  1983. 

Cross  References  —  Emergency  involuntary  commitment  of  alcoholic  at  approved 
public  or  private  facility,  see  §  41-30-27. 
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RESEARCH  REFERENCES 

Law  Reviews.  Symposium  on  Missis-     risdiction  and  Venue  —  Rules  16,  81  and 
sippi  Rules  of  Civil  Procedure:  Pretrial     82.  52  Miss.  L.  J.  105,  March  1982. 
Procedure,  Applicability  of  Rules,  and  Ju- 

§  41-32-9.    Appeal  of  commitment  decision. 

Any  person  who  shall  be  ordered  to  be  committed  to  a  private  treatment 
facility  as  provided  in  this  chapter,  and  who  shall  feel  aggrieved  at  such 
decision,  may  appeal  therefrom  to  the  supreme  court  of  this  state  by  giving 
notice  thereof  in  the  manner  provided  by  law  and  by  furnishing  a  good  and 
sufficient  bond  in  an  amount  to  be  fixed  by  the  chancellor,  and  to  be  approved 
by  the  clerk  of  said  court,  such  bond  to  be  conditioned  to  pay  all  costs  of  the 
proceedings  and  the  appeal,  and  that  said  person  will  appear  to  abide  the 
decision  of  the  court  on  such  appeal.  On  such  appeal,  the  record  shall  be  made 
and  prepared  as  in  other  cases,  and  all  of  the  provisions  of  the  general  law  shall 
apply  thereto  except  that  it  shall  be  necessary  that  the  proper  notice  be  given 
and  the  requisite  bond  furnished  within  five  (5)  days  from  the  date  of  the  final 
determination  of  the  chancellor. 

SOURCES:  Laws,  1983,  ch.  456,  §  5,  eff  from  and  after  July  1,  1983. 

JUDICIAL  DECISIONS 

1.  In  general.  cause  matters  of  stay  or  supersedeas  and 

Chancery  Court  did  not  abuse  its  discre-  conditions  thereof  are  discretionary  with 

tion  in  den3ring  stay,  pending  appeal,  of  Chancery  Court  when  appeal  is  taken 

order  that  individual  surrender  himself  to  under  this  section.  Mclntire  v.  Moore,  512 

center  for  treatment  of  alcoholism,  be-  So.  2d  687  (Miss.  1987). 

§  41-32-11.    Assistance  of  county  sheriff  in  confining  and 
transporting  defendant. 

The  chancellor  may  order  assistance  by  the  sheriff  of  the  county,  or  any 
other  county  in  confining  and  transporting  the  defendant  to  the  facility,  at  the 
expense  of  complainant. 

SOURCES:  Laws,  1983,  ch.  456,  §  6,  eff  from  and  after  July  1,  1983. 
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CHAPTER  33 


Tuberculosis  and  Respiratory  Diseases;  Tuberculosis  Sanatorium 


Sec. 

41-33-1.  "Active  tuberculosis"  defined. 

41-33-3.  Compulsory  commitment  of  active  tuberculosis  cases  to  hospital. 

41-33-5.  Request  for  approval  of  court  action  for  commitment. 

41-33-7.  Affidavit  and  hearing  in  chancery  court. 

41-33-9.  Order  of  commitment  to  hospital. 

41-33-11.  Discharge  from  hospital. 

41-33-13.  Cost  of  hospital  care. 

41-33-15.  Submission  to  medical  examination. 

41-33-17  through  41-33-39.  Repealed. 


§  41-33-1.    "Active  tuberculosis"  defined. 

For  the  purposes  of  Sections  41-33-1  through  41-33-15,  the  words  "active 
tuberculosis"  shall  be  construed  to  mean  that  tuberculosis  is  present  in  a 
communicable  or  infectious  stage  as  established  by  chest  x-ray,  laboratory 
examination  of  sputum  or  other  fluids,  or  tissues  from  the  patient,  or  other 
methods  approved  by  the  executive  officer  of  the  state  board  of  health. 

SOURCES:  Codes,  1942,  §  7076-01;  Laws,  1956,  ch.  304,  §  1;  Laws,  1983,  ch.  522, 
§  18,  eff  from  and  after  July  1,  1983. 

Cross  References  —  Communicable  and  infectious  diseases,  generally,  see  §§  41- 
23-1  et  seq. 

RESEARCH  REFERENCES 

Am  Jur.  39  Am.  Jur.  2d,  Health  §§  58  CJS.  39A  C.J.S.,  Health  and  Environ- 
et  seq.  ment  §§  21  et  seq. 

§  41-33-3.    Compulsory  commitment  of  active  tuberculosis 
cases  to  hospital. 

Any  person  who  has  been  diagnosed  as  having  active  tuberculosis  and  who 
fails  or  refuses  to  carry  out  minimum  precautions  outlined  to  him  in  writing  by 
the  county  health  officer  for  the  prevention  of  spread  of  the  disease  to  another 
may  be  committed  under  duress  to  any  hospital  under  contract  with  the  state 
department  of  health  providing  services  to  the  tuberculosis  patients  or  any 
facility  of  the  Mississippi  Department  of  Corrections  under  contract  capable  of 
adequately  isolating  patients  with  tuberculosis  so  long  as  his  disease  is  active 
or  until  such  time  as  it  is  believed  by  the  county  health  officer  that  he  will  carry 
out  suitable  precautions  at  home  to  prevent  spread  of  the  disease.  Any 
contractual  agreement  between  the  Mississippi  Department  of  Corrections 
and  the  state  department  of  health  shall  be  voluntary,  discretionary  and 
mutually  agreed  upon  by  the  contracting  parties. 
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SOURCES:  Codes,  1942,  §  7076-02;  Laws,  1956,  ch.  304,  §  2;  Laws,  1983,  ch.  522, 
§  19;  Laws,  1984,  ch.  435,  §  1,  eff  from  and  after  July  1,  1984. 

Cross  References  —  Duties  of  county  health  officer,  generally,  see  §  41-3-41. 

RESEARCH  REFERENCES 

Am  Jur.  39  Am.  Jur.  2d,  Health  §  53. 
CJS.  39A  C.J.S.,  Health  and  Environ- 
ment §§  31-41. 

§  41-33-5.    Request  for  approval  of  court  action  for  commit- 
ment. 

When  the  county  health  officer  in  any  county  deems  that  it  is  necessary  for 
the  protection  of  the  public  health  for  any  person  who  has  active  tuberculosis 
to  be  committed  for  treatment  under  duress  and  desires  to  proceed  with 
commitment,  he  shall  present  in  writing  to  the  executive  officer  of  the  state 
board  of  health  a  request  for  his  approval  of  court  action  to  require  care.  Such 
request  shall  include  an  outline  of  the  facts  which  show  the  necessity  of 
commitment. 

SOURCES:  Codes,  1942,  §  7076-03;  Laws,  1956,  ch.  304,  §  3;  Laws,  1983,  ch.  522, 
§  20,  eff  from  and  after  July  1,  1983. 

§  41-33-7.    Affidavit  and  hearing  in  chancery  court. 

Upon  approval  by  the  executive  officer  of  the  Mississippi  State  Board  of 
Health,  the  county  health  officer  may  make  affidavit  and  file  it  with  the  clerk 
of  the  chancery  court  of  any  county  in  which  such  person  might  then  be  found. 
Such  affidavit  shall  request  that  such  person  be  adjudged  to  be  suffering  from 
active  tuberculosis  and  that  such  person  be  committed  to  and  confined  in  any 
hospital  under  contract  with  the  state  board  of  health  providing  services  to 
tuberculosis  patients  or  any  facility  of  the  Mississippi  Department  of  Correc- 
tions under  contract  capable  of  adequately  isolating  patients  with  tuberculosis. 

Whenever  such  affidavit  shall  be  filed  with  the  chancery  clerk,  the  said 
clerk,  or  the  chancellor  of  said  court,  shall  issue  a  citation  ordering  said  person 
alleged  to  be  suffering  from  such  active  tuberculosis  to  appear  and  show  cause 
why  he  should  not  be  committed  to  and  confined  in  a  hospital  for  treatment  of 
tuberculosis  in  Mississippi  or  any  facility  of  the  Mississippi  Department  of 
Corrections  under  contract  capable  of  adequately  isolating  patients  with 
tuberculosis.  At  the  same  time  that  the  sheriff  serves  the  citation  he  shall 
deliver  to  such  person  a  copy  of  the  county  health  officer's  request  of  approval 
of  contemplated  action  and  a  copy  of  the  approval  of  such  action  by  the 
executive  officer  of  the  Mississippi  State  Board  of  Health. 

The  hearing  shall  be  conducted  in  open  court  and  the  person  alleged  to  be 
suffering  from  active  tuberculosis  shall  have  the  privilege  of  counsel  of  his  own 
selection.  Said  hearing  shall  be  held  on  a  day  not  less  than  five  (5)  days  from 
the  date  of  such  service  of  citation.  Provided,  however,  the  chancellor  may 
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order  the  hearing  at  an  earher  day  when,  in  his  discretion,  he  deems  such  to 
be  in  the  interest  of  the  pubHc  health. 

SOURCES:  Codes,  1942,  §  7076-04;  Laws,  1956,  ch.  304,  §  4;  Laws,  1976,  ch.  324; 
Laws,  1983,  ch.  522,  §  21;  Laws,  1984,  ch.  435,  §  2,  eff  from  and  after  July  1, 
1984. 

RESEARCH  REFERENCES 

ALR.  Liability  for  wrongful  autopsy.  18 
A.L.R.4th  858. 

§  41-33-9.    Order  of  commitment  to  hospital. 

If  at  the  hearing  the  court  shall  find  that  the  person  is  suffering  from 
active  tuberculosis  and  that  his  commitment  is  in  the  best  interest  of  the 
public's  health,  an  order  adjudging  such  fact  shall  be  entered  and  the  clerk 
shall  issue  a  writ  directed  to  the  sheriff  to  deliver  such  person  to  the  hospital 
or  facility  of  the  Mississippi  Department  of  Corrections  under  contract  ordered 
by  the  court,  and  such  sheriff  shall  execute  such  writ  and  deliver  such  person 
accordingly. 

The  order  of  the  court  shall  further  provide  that  such  person  shall  submit 
to  such  reasonable  rules  and  regulations  as  may  be  found  necessary  for  his 
treatment  and  the  protection  of  other  persons.  The  chancery  court  shall  have 
continuing  jurisdiction  of  such  person  until  it  is  determined  by  the  county 
health  officer  that  he  or  she  no  longer  threatens  the  public  health,  and  if  such 
person  violates  any  of  the  provisions  of  the  order  of  the  court  he  shall  be  in 
contempt. 

SOURCES:  Codes,  1942,  §§  7076-05,  7076-08;  Laws,  1956,  ch.  304,  §§  5,  8;  Laws, 
1983,  ch.  522,  §  22;  Laws,  1984,  ch.  435,  §  3,  eff  from  and  after  July  1,  1984. 

Joint  Legislative  Committee  Note  —  In  2009,  a  typographical  error  in  the  first 
paragraph  was  corrected  at  the  direction  of  the  co-counsel  for  the  Joint  Legislative 
Committee  on  Compilation,  Revision  and  Publication  of  Legislation  by  substituting 
"...his  commitment  is  in  the  best  interest  of  the  public's  health..."  for  "...his  commitment 
is  to  the  best  interest  of  the  public's  health..."  The  section  as  set  out  in  the  bound  volume 
reflects  this  correction,  which  was  ratified  by  the  Joint  Committee  at  its  July  22,  2010, 
meeting. 

Cross  References  —  Power  to  punish  for  contempt,  see  §  9-1-17. 
Sheriff's  execution  and  return  of  process,  see  §  19-25-37. 
Liability  for  cost  of  hospital  care,  see  §  41-33-13. 

§  41-33-11.    Discharge  from  hospital. 

With  the  approval  of  the  county  health  officer,  the  attending  physician 
may  discharge  such  person  to  home  care  under  supervision  of  the  county 
health  officer  in  the  county  in  which  the  patient  expects  to  reside. 
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SOURCES:  Codes,  1942,  §  7076-06;  Laws,  1956,  ch.  304,  §  6;  Laws,  1983,  ch.  522, 
§  23,  eff  from  and  after  July  1,  1983. 

§  41-33-13.    Cost  of  hospital  care. 

Individuals  committed  under  Section  41-33-9  shall  be  subject  to  the  usual 
financial  arrangement  as  to  cost  of  care  as  is  generally  observed  by  that 
institution's  management. 

SOURCES:  Codes,  1942,  §  7076-07;  Laws,  1956,  ch.  304,  §  7;  Laws,  1983,  ch.  522, 
§  24,  eff  from  and  after  July  1,  1983. 

JUDICIAL  DECISIONS 

1.  In  general.  for  the  payment  of  certain  hospital  ex- 
Where  by  statute  the  weekly  charges  pense  "actually  incurred"  was  limited  to 
permitted  to  be  made  to  patients  of  a  state  the  statutory  maximum  although  the  ben- 
tuberculosis  sanitorium  were  limited  to  a  efits  provided  by  the  policy  were  greater, 
stated  maximum,  the  insurer  under  a  Reserve  Life  Ins.  Co.  v.  Coke,  254  Miss, 
health  and  accident  policy  which  provided  936,  183  So.  2d  490  (1966). 

§  41-33-15.    Submission  to  medical  examination. 

When  any  county  health  officer  has  reasonable  grounds  to  believe  that  any 
person  has  active  tuberculosis,  he  shall  formally  request  such  person  to  submit 
to  a  medical  examination. 

In  order  to  protect  the  health,  safety,  and  welfare  of  the  public,  it  shall  be 
a  misdemeanor  for  any  person  to  refuse  to  submit  to  a  medical  examination 
when  the  county  health  officer  has  reasonable  grounds  to  believe  that  such 
person  has  active  tuberculosis,  and  upon  conviction,  such  person  shall  be  fined 
not  more  than  Fifty  Dollars  ($50.00)  or  imprisoned  not  longer  than  thirty  (30) 
days,  or  both. 

SOURCES:  Codes,  1942,  §  7076-08;  Laws,  1956,  ch.  304,  §  8. 

Cross  References  —  Imposition  of  standard  state  assessment  in  addition  to  all 
court  imposed  fines  or  other  penalties  for  any  misdemeanor  violation,  see  §  99-19-73. 

§§  41-33-17  through  41-33-39.  Repealed. 

Repealed  by  Laws,  1983,  ch.  522,  §  50,  eff  from  and  after  July  1,  1983. 

§  41-33-17.  [Codes,  Hemingway's  1917,  §  7915;  1930,  §  4529;  1942, 
§  6870;  Laws,  1916,  ch.  109;  Laws,  1971,  ch.  312,  §  1] 

§  41-33-19.  [Codes,  Hemingway's  1917,  §  7916;  1930,  §  4530;  1942, 
§  6871;  Laws,  1916,  ch.  109] 

§  41-33-21.  [Codes,  Hemingway's  1917,  §  7917;  1930,  §  4531;  1942, 
§  6872;  Laws,  1916,  ch.  109;  Laws,  1924,  ch.  302;  Laws,  1934,  ch.  381;  Laws, 
1966,  ch.  451,  §  1;  Laws,  1971,  ch.  312,  §  2] 

§  41-33-23.  [Codes,  Hemingway's  1917,  §  7921;  1930,  §  4536;  1942, 
§  6877;  Laws,  1916,  ch.  109] 
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§  41-33-25.  [Codes,  1930,  §  4532;  1942,  §  6873;  Laws,  1924,  ch.  304] 
§  41-33-27.  [Codes,  1930,  §  4537;  1942,  §  6878;  Laws,  1924,  ch.  308; 

Laws,  1928,  Ex.  Sess.  ch.  67;  Laws,  1964,  ch.  427;  Laws,  1971,  ch.  312,  §  3] 
§  41-33-29.  [Codes,  Hemingway's  1917,  §  7918;  1930,  §  4533;  1942, 

§  6874;  Laws,  1916,  ch.  109;  Laws,  1918,  ch.  176] 

§  41-33-31.  [Codes,  Hemingway's  1917,  §  7919;  1930,  §  4534;  1942, 

§  6875;  Laws,  1916,  ch.  109] 

§  41-33-33.  [Codes,  1942,  §  6880-01;  Laws,  1946,  ch.  252,  §§  1-5] 

§  41-33-35.  [Codes,  1930,  §§  4538,  4539;  1942,  §§  6879,  6880;  Laws, 

1922,  ch.  277] 

§  41-33-37.  [Codes,  1942,  §  6880-11;  Laws,  1956,  ch.  306] 

§  41-33-39.   [Codes,  Hemingway's   1917,   §§  4882-4884,   7920;  1930, 

§§  4535,  4918-4920;  1942,  §§  6876,  7074-7076;  Laws,  1910,  ch.  130;  Laws, 

1916,  ch.  109] 

Editor's  Note  —  Former  §  41-33-17  continued  the  existence  of  the  Tuberculosis 
Sanatorium  of  Mississippi. 

Former  §  41-33-19  authorized  the  state  board  of  health  to  hire  a  superintendent  and 
other  personnel  necessary  for  management  of  the  Tuberculosis  Sanatorium  of  Missis- 
sippi. 

Former  §  41-33-21  directed  the  board  of  health  to  establish  the  qualifications  for 
admissions  and  the  of  cost  of  patient  care. 

Former  §  41-33-23  authorized  the  board  of  health  to  accept  gifts  for  benefit  of  the 
sanatorium. 

Former  §  41-33-25  authorized  the  state  board  of  health  to  contract  with  local 
governments  or  other  organizations  for  the  treated  of  persons  in  the  sanatorium. 

Former  §  41-33-27  authorized  municipalities  and  counties  to  provide  treatment  for 
persons  suffering  from  tuberculosis  and  other  respiratory  diseases. 

Former  §  41-33-29  established  a  bureau  for  tuberculosis. 

Former  §  41-33-31  directed  the  bureau  to  operate  a  correspondence  school  for 
advising  patients. 

Former  §  41-33-33  provided  for  educational  facilities  and  training  for  patients. 

Former  §  41-33-35  authorized  the  board  of  health  to  sell  electric  current  from  a 
certain  tuberculosis  sanatorium. 

Former  §  41-33-37  pertained  to  the  disposition  of  obsolete  equipment  and  personal 
property. 

Former  §  41-33-39  required  physicians  and  others  to  file  report  of  persons  afflicted 
with  tuberculosis,  and  other  diseases. 
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Health  Care  Practice  Requirements  Pertaining  to  Transmission  of 

Hepatitis  B  and  HIV 

Sec. 

41-34-1.  Definitions  applicable  to  Sections  41-34-1  through  41-34-7. 

41-34-3.  Licensing  boards  to  establish  practice  requirements  to  protect  public 

from  transmission  of  Hepatitis  B  and  HIV  from  health-care  providers. 
41-34-5.  Licensing  boards  to  establish  procedure  for  licensees  and  applicants  for 

license  to  report  status  as  carrier  of  Hepatitis  B  and  HIV 
41-34-7.  Confidentiality  of  reports  of  Hepatitis  B  or  HIV  carrier  status. 

§  41-34-1.  Definitions  applicable  to  Sections  41-34-1  through 
41-34-7. 

For  the  purposes  of  Sections  41-34-1  through  41-34-7  the  following  terms 
shall  have  the  following  meanings: 

(a)  "Health-care  provider"  shall  mean  a  person  licensed  by  this  state  to 
provide  health  care  or  professional  services  as  a  physician,  podiatrist, 
registered  nurse,  licensed  practical  nurse,  nurse  practitioner,  dentist,  chiro- 
practor or  optometrist. 

(b)  "Board"  means  the  State  Board  of  Medical  Licensure,  State  Board  of 
Dental  Examiners,  the  Mississippi  Board  of  Nursing,  the  State  Board  of 
Chiropractic  Examiners  or  the  State  Board  of  Optometry. 

SOURCES:  Laws,  1992,  ch.  381,  §  1,  eff  from  and  after  July  1,  1992. 

Cross  References  —  State  Board  of  Chiropractic  Examiners,  see  §§  73-6-3  et  seq. 

State  Board  of  Dental  Examiners,  see  §§  73-9-1  et  seq. 

Mississippi  Board  of  Nursing,  see  §§  73-15-1  et  seq. 

State  Board  of  Optometry,  see  §§  73-19-1  et  seq. 

State  Board  of  Medical  Licensure,  see  §§  73-43-1  et  seq. 

RESEARCH  REFERENCES 

ALR.  Medical,  malpractice:  who  are  Am  Jur.  25  Am.  Jur.  Proof  of  Facts  3d  1, 
"health  care  providers,"  or  the  like,  whose  Sperm  Bank  Liability  for  Donor  Semen 
actions  fall  within  statutes  specifically     Transmitted  AIDS. 

governing  actions  and  damages  for  medi-  50  Am.  Jur.  Trials  1,  Liability  of  Sperm 
cal  malpractice.  12  A.L.R.5th  1.  Banks. 

§  41-34-3.  Licensing  boards  to  establish  practice  require- 
ments to  protect  public  from  transmission  of  Hepatitis  B 
and  HIV  from  health-care  providers. 

Each  board  licensing  health-care  providers  may  establish  by  rule  and 
regulation  practice  requirements  based,  in  part,  on  applicable  guidelines  from 
the  Federal  Centers  for  Disease  Control  which  will  protect  the  public  from  the 
transmission  of  the  Hepatitis  B  Virus  and  Human  Immunodeficiency  Virus  in 
the  practice  of  a  profession  regulated  by  the  appropriate  board. 
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SOURCES:  Laws,  1992,  ch.  381,  §  2,  eff  from  and  after  July  1,  1992. 

RESEARCH  REFERENCES 

Am  Jur.  39  Am.  Jur.  2d,  Health  §§  101,  50  Am.  Jur.  Trials  1,  Liability  of  Sperm 
102.  Banks. 

25  Am.  Jur.  Proof  of  Facts  3d  1,  Sperm 
Bank  Liability  for  Donor  Semen  Trans- 
mitted AIDS. 

§  41-34-5.  Licensing  boards  to  estabHsh  procedure  for  Hcens- 
ees  and  appHcants  for  Hcense  to  report  status  as  carrier  of 
Hepatitis  B  and  HIV. 

The  boards  may  establish  by  rule  and  regulation  requirements  and 
procedures  for  a  licensee  and  a  licensure  applicant  to  report  his/her  status  as 
a  carrier  of  the  Hepatitis  B  Virus  and  Human  Immunodeficiency  Virus  to  the 
board  and  shall  enforce  such  requirements  and  procedures. 

SOURCES:  Laws,  1992,  ch.  381,  §  3,  eff  from  and  after  July  1,  1992. 

RESEARCH  REFERENCES 

Am  Jur.  39  Am.  Jur.  2d,  Health  §§  101,  50  Am.  Jur.  Trials  1,  Liability  of  Sperm 
102.  Banks. 

25  Am.  Jur.  Proof  of  Facts  3d  1,  Sperm 
Bank  Liability  for  Donor  Semen  Trans- 
mitted AIDS. 

§  41-34-7.  Confidentiality  of  reports  of  Hepatitis  B  or  HIV 
carrier  status. 

Each  report  of  Hepatitis  B  Virus  carrier  status  or  Human  Immunodefi- 
ciency Virus  carrier  status  filed  in  compliance  with  this  section  and  each  record 
maintained  and  meetings  held  by  the  boards  in  the  course  of  monitoring  a 
licensee  for  compliance  with  the  practice  requirements  established  by  this 
section,  are  confidential  and  exempt  from  the  provisions  of  the  Mississippi 
Public  Records  Law,  Sections  25-61-1,  et  seq. 

SOURCES:  Laws,  1992,  ch.  381,  §  4,  eff  from  and  after  July  1,  1992. 

RESEARCH  REFERENCES 

Am  Jur.  25  Am.  Jur.  Proof  of  Facts  3d  1,        50  Am.  Jur.  Trials  1,  Liability  of  Sperm 
Sperm  Bank  Liability  for  Donor  Semen  Banks. 
Transmitted  AIDS. 
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CHAPTER  35 


Eye  Inflammation  of  Young 


Sec. 


41-35-11. 


41-35-1. 
41-35-3. 
41-35-5. 
41-35-7. 
41-35-9. 


"Inflammation  of  the  eyes  of  new  born"  defined. 

Duty  to  make  report  as  to  any  inflammation  of  the  eyes  of  new  born. 
Duties  of  the  local  health  officer. 
Duties  of  the  State  Board  of  Health. 

Duty  of  those  in  attendance  at  childbirth  to  use  prophylactic  in  eyes  of 
new  born. 

Violation  of  chapter  constitutes  a  misdemeanor. 


§  41-35-1.    "Inflammation  of  the  eyes  of  new  born"  defined. 

Any  inflammation,  swelling  or  redness  in  either  or  both  eyes  of  any  infant, 
either  apart  from  or  together  with  any  unnatural  discharge  from  the  eye  or 
eyes  of  any  such  infant,  independent  of  the  nature  of  the  infection,  if  any 
occurring,  any  time  within  two  (2)  weeks  after  birth  of  such  infant,  shall  be 
known  as  "inflammation  of  the  eyes  of  the  new  born." 

SOURCES:  Codes,  Hemingway's  1917,  §  4875;  1930,  §  4911;  1942,  §  7067;  Laws, 
1916,  ch.  115. 

§  41-35-3.    Duty  to  make  report  as  to  any  inflammation  of  the 
eyes  of  new  born. 

It  shall  be  the  duty  of  any  physician,  surgeon,  obstetrician,  midwife,  nurse, 
maternity  home  or  hospital  of  any  nature,  parent,  relative  or  other  person 
attendant  on  or  assisting  in  any  way  whatsoever,  any  infant,  or  the  mother  of 
any  infant,  at  childbirth,  or  at  any  time  within  two  (2)  weeks  after  childbirth, 
knowing  the  condition  defined  in  Section  41-35-1  to  exist,  within  six  (6)  hours 
thereafter,  to  report  such  fact,  as  the  state  board  of  health  shall  direct,  to  the 
local  health  officer  of  the  city,  town,  village,  or  whatever  other  political  division 
there  may  be,  within  which  the  infant  or  the  mother  of  the  infant  may  reside. 

SOURCES:  Codes,  Hemingway's  1917,  §  4876;  1930,  §  4912;  1942,  §  7068;  Laws, 
1916,  ch.  115. 

Cross  References  —  Practice  of  medicine,  see  §  73-25-33. 

§  41-35-5.    Duties  of  the  local  health  officer. 

It  shall  be  the  duty  of  the  local  health  officer:  (1)  to  investigate  or  to  have 
investigated  each  case  of  inflammation  of  the  eyes  of  the  new  born  as  filed  with 
him,  in  pursuance  of  the  law,  and  any  other  such  case  as  may  come  to  his 
attention;  (2)  to  report  all  cases  of  inflammation  of  the  eyes  of  the  new  born  and 
the  result  of  all  such  investigations  as  the  state  board  of  health  shall  direct;  (3) 
to  conform  to  such  other  rules  and  regulations  as  the  state  board  of  health  shall 
promulgate  for  his  further  guidance. 
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SOURCES:  Codes,  Hemingway's  1917,  §  4877;  1930,  §  4913;  1942,  §  7069;  Laws, 
1916,  ch.  115. 

Cross  References  —  County  health  officers  and  boards,  see  §§  41-3-37,  41-3-43. 
Municipal  health  boards,  see  §  41-3-57. 

§  41-35-7.    Duties  of  the  State  Board  of  Health. 

It  shall  be  the  duty  of  the  State  Board  of  Health:  (1)  To  enforce  the 
provisions  of  this  chapter;  (2)  to  promulgate  such  rules  and  regulations  as 
shall,  under  this  chapter,  be  necessary  for  the  purpose  under  this  chapter,  and 
such  as  the  State  Board  of  Health  may  deem  necessary  for  the  further  and 
proper  guidance  of  local  health  officers,  etc.;  (3)  to  provide  for  the  gratuitous 
distribution  of  a  scientific  prophylactic  for  inflammation  of  the  eyes  of  the  new 
born,  together  with  proper  directions  for  the  use  and  administration  thereof,  to 
all  physicians  and  midwives  as  may  be  engaged  in  the  practice  of  obstetrics  or 
assisting  at  childbirth;  (4)  to  provide,  if  necessary,  daily  inspection  and  prompt 
and  gratuitous  treatment  to  any  infant  whose  eyes  are  infected  with  inflam- 
mation of  the  eyes;  the  State  Board  of  Health,  if  necessary,  shall  defray  the 
expenses  of  such  treatment  from  such  sums  as  may  be  appropriated  for  its  use; 
(5)  to  publish  and  promulgate  such  further  advice  and  information  concerning 
the  dangers  of  inflammation  of  the  eyes  of  the  new  born  and  the  necessity  for 
prompt  and  effective  treatment;  (6)  to  furnish  copies  of  this  chapter  to  all 
physicians  and  midwives  as  may  be  engaged  in  the  practice  of  obstetrics  or 
assisting  at  childbirth;  (7)  to  keep  a  proper  record  of  any  and  all  such  cases  of 
inflammation  of  the  eyes  of  the  new  born,  as  shall  be  filed  in  the  office  of  the 
state  board  of  health,  in  pursuance  with  this  chapter,  and  as  may  come  to  its 
attention  in  any  way,  and  to  constitute  such  record  a  part  of  the  annual  report 
to  the  governor  and  legislature;  (8)  to  report  any  and  all  violations  of  this 
chapter  as  may  come  to  its  attention,  to  the  local  police,  county  prosecutor,  or 
district  attorney  in  the  county  wherein  such  violation  may  have  been  commit- 
ted, and  to  assist  such  official  in  every  way  possible,  such  as  securing  necessary 
evidence,  etc. 

SOURCES:  Codes,  Hemingway's  1917,  §  4878;  1930,  §  4914;  1942,  §  7070;  Laws, 
1916,  ch.  115. 

Cross  References  —  State  board  of  health,  see  §§  41-3-1  et  seq. 

§  41-35-9.    Duty  of  those  in  attendance  at  childbirth  to  use 
prophylactic  in  eyes  of  new  born. 

It  shall  be  the  duty  of  the  physicians,  midwives,  or  other  persons  in 
attendance  upon  a  case  of  childbirth  in  a  maternity  home,  hospital,  public  or 
charitable  institution,  in  every  infant  immediately  after  birth,  to  use  some 
prophylactic  against  inflammation  of  the  eyes  of  the  new  born  and  to  make 
record  of  the  prophylactic  used.  It  shall  be  the  duty  of  such  institution  to 
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maintain  such  records  of  cases  of  inflammation  of  the  eyes  of  the  new  born  as 
the  state  board  of  health  shall  direct. 

It  shall  be  the  duty  of  a  midwife  in  every  case  of  childbirth  under  her  care, 
immediately  after  birth,  to  use  such  prophylactic  against  inflammation  of  the 
eyes  of  the  new  born  as  the  state  board  of  health  requires. 

SOURCES:  Codes,  Hemingway's  1917,  §§  4879,  4880;  1930,  §§  4915,  4916;  1942, 
§§  7071,  7072;  Laws,  1916,  ch.  115. 

RESEARCH  REFERENCES 

ALR.  Nurse's  liability  for  her  own  neg- 
ligence or  malpractice.  51  A.L.R.2d  970. 

§  41-35-11.    Violation  of  chapter  constitutes  a  misdemeanor. 

The  failure  of  any  person  to  comply  with  any  of  the  provisions  of  this 
chapter  shall  constitute  a  misdemeanor.  The  offender  shall,  on  conviction 
thereof,  be  fined  for  the  first  offense  not  to  exceed  Fifty  Dollars  $(50.00),  for  the 
second  offense,  not  to  exceed  One  Hundred  Dollars  ($100.00),  and  for  the  third 
offense  and  thereafter,  not  to  exceed  Two  Hundred  Dollars  ($200.00)  for  each 
violation.  It  shall  be  the  duty  of  the  local  police,  county  prosecutor,  or  the 
district  attorney  to  prosecute  for  all  misdemeanors  as  herein  prescribed. 

SOURCES:  Codes,  Hemingway's  1917,  §  4881;  1930,  §  4917;  1942,  §  7073;  Laws, 
1916,  ch.  115. 

Cross  References  —  Imposition  of  standard  state  assessment  in  addition  to  all 
court  imposed  fines  or  other  penalties  for  any  misdemeanor  violation,  see  §  99-19-73. 
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Determination  of  Death 


Sec. 

41-36-1.  Short  title. 

41-36-3.  Determination  of  death. 

§  41-36-1.    Short  title. 

This  chapter  may  be  cited  as  the  Uniform  Determination  of  Death  Law. 

SOURCES:  Laws,  1981,  ch.  410,  §  1,  eff  from  and  after  passage  (approved 
March  24,  1981). 

Cross  References  —  Contracts  for  donation  of  parts  of  human  bodies,  see  §  41-39-9. 
Comparable  Laws  from  other  States  —  Arkansas  Code  Annotated,  §  20-17-1010. 
Georgia  Code  Annotated,  §  31-10-16. 

RESEARCH  REFERENCES 

Am  Jur.  22A  Am.  Jur.  2d,  Dead  Bodies        CJS.  25A  C.J.S.,  Death  §  1. 
§  28. 

16  Am.  Jur.  Proof  of  Facts  2d,  Time  of 
Death,  §§  16  et  seq.  (proof  of  time  of 
death). 

§  41-36-3.    Determination  of  death. 

An  individual  who  has  sustained  either  (a)  irreversible  cessation  of 
circulatory  and  respiratory  functions  or  (b)  irreversible  cessation  of  all  func- 
tions of  the  entire  brain,  including  the  brain  stem,  is  dead.  A  determination  of 
death  must  be  made  in  accordance  with  accepted  medical  standards. 

SOURCES:  Laws,  1981,  ch.  410,  §  2,  eff  from  and  after  passage  (approved 
March  24,  1981). 

Comparable  Laws  from  other  States  —  Arkansas  Code  Annotated,  §  20-17-1010. 
Georgia  Code  Annotated,  §  31-10-16. 

JUDICIAL  DECISIONS 

1.  In  general.  almost  immediately  after  accused  had 

A  jury  issue  as  to  whether  the  accused  forced  his  way  into  victim's  apartment, 

had  sexually  assaulted  victim  while  in  and  the  pathologist  testified  that  bullet 

commission  of  murder  was  made  by  evi-  had  gone  through  victim's  heart.  West  v. 

dence  showing  that  a  puddle  of  liquid  was  State,  485  So.  2d  681  (Miss.  1985),  cert, 

found  under  the  pelvic  area  of  the  par-  denied,  479  U.S.  983,  107  S.  Ct.  570,  93  L. 

tially  unclad  body,  although  testimony  of  Ed.  2d  574  (1986). 
witnesses  showed  that  a  shot  was  fired 
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RESEARCH  REFERENCES 


ALR.  Tests  of  death  for  organ  trans-  16  Am.  Jur.  Proof  of  Facts  2d,  Time  of 

plant  purposes.  76  A.L.R.Sd  913.  Death,  §§  16  et  seq.  (proof  of  time  of 

Am  Jur.  22A  Am.  Jur.  2d,  Dead  Bodies  death). 

§  28.  CJS.  25A  C.J.S.,  Death  §  1. 
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Autopsies 


"Autopsy"  defined. 

Purposes  for  which  autopsy  may  be  performed. 
Who  may  perform  autopsy. 
Liabihty  of  physician  performing  autopsy. 
Autopsy  under  court  order;  procedure. 
Use  of  chemical  analysis  in  criminal  investigations. 
Autopsy  report. 
Fees  of  physician  and  chemist. 
Payment  of  disinterment  expenses. 

Admissibility  of  evidence  obtained  through  autopsy  in  civil  case. 
Physician  or  chemist  may  be  subpoenaed  in  criminal  case. 
Autopsy  may  be  ordered  on  petition  of  certain  health  officials. 
Autopsy  may  be  performed  when  consent  thereto  is  given. 

§  41-37-1.    "Autopsy"  defined. 

The  term  "autopsy"  as  used  in  this  chapter  shall  be  construed  to  mean  the 
scientific  examination  of  the  body  of  a  deceased  person,  or  any  portion  thereof, 
by  acceptable  scientific  methods  and  the  removal  and  retention  of  parts  of  the 
body  to  accomplish  such  an  examination. 

The  term  "autopsy"  as  used  in  this  chapter  shall  not  be  construed  to  mean 
the  scientific  dissection  of  the  whole  body  as  practiced  in  medical  schools  in  the 
instruction  of  anatomy  to  medical  students. 

SOURCES:  Codes,  1942,  §  7158-01;  Laws,  1960,  ch.  258,  §§  1,  2,  eff  from  and 
after  passage  (approved  May  11,  1960). 

RESEARCH  REFERENCES 

Am  Jur.  22A  Am.  Jur.  2d,  Dead  Bodies  CJS.  25A  C.J.S.,  Dead  Bodies  §§  2-6, 
§§  43,  45-48.  40,  43,  56,  61,  65,  11-13,  16(3),  22-24(3). 

39  Am.  Jur.  Proof  of  Facts  2d  1,  Cause  of 
Death  as  Determined  From  Autopsy. 

§  41-37-3.    Purposes  for  which  autopsy  may  be  performed. 

An  autopsy  may  be  performed,  as  provided  by  this  chapter,  for  the  purpose 
of  determining  the  primary  and/or  contributing  cause  of  death  in  the  interest 
of  public  health  and  in  criminal  cases. 

SOURCES:  Codes,  1942,  §  7158-02;  Laws,  1960,  eh.  258,  §  3,  eff  from  and  after 
passage  (approved  May  11,  1960). 

RESEARCH  REFERENCES 

ALR.  Liability  for  performing  an  au-  Am  Jur.  18  Am.  Jur.  2d,  Coroners  or 
topsy  83  A.L.R.2d  955.  Medical  Examiners  §  13. 
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22A  Am.  Jur.  2d,  Dead  Bodies  §§  43,  CJS.  23  C.J.S.,  Criminal  Law  §  1353. 
45-48.  25A  C. J.S.,  Dead  Bodies  §§  2-29,  40,  43, 

39  Am.  Jur.  Proof  of  Facts  2d  1,  Cause  of    56,  61,  65. 
Death  as  Determined  From  Autopsy. 

40  Am.  Jur.  Trials  501,  Forensic  Pathol- 
ogy in  Homicide  Cases. 

§  41-37-5.    Who  may  perform  autopsy. 

Only  a  physician  duly  licensed  by  the  Mississippi  State  Board  of  Health 
may  perform  an  autopsy. 

SOURCES:  Codes,  1942,  §  7158-03;  Laws,  1960,  ch.  258,  §  4,  eff  from  and  after 
passage  (approved  May  11,  1960). 

Editor's  Note  —  Authority  to  license  and  discipline  physicians  in  Mississippi  was 
transferred  from  the  state  board  of  health  to  the  state  board  of  medical  licensure  by 
Laws  of  1980,  ch.  458.  See  §§  73-25-1  et  seq.  and  §§  73-43-1  et  seq. 

Cross  References  —  Physicians,  generally,  see  §§  73-25-1  et  seq. 

RESEARCH  REFERENCES 

Am  Jur.  39  Am.  Jur.  Proof  of  Facts  2d  1,       40  Am.  Jur.  Trials  501,  Forensic  Pathol- 
Cause  of  Death  as  Determined  From  Au-     ogy  in  Homicide  Cases, 
topsy 

§  41-37-7.    Liability  of  physician  performing  autopsy. 

A  duly  licensed  physician  authorized  to  perform  an  autopsy  as  provided  in 
this  chapter,  and  who,  in  good  faith,  complies  with  the  provisions  of  this 
chapter  in  the  performance  of  an  autopsy,  shall  not  be  liable  for  damages  on 
account  thereof. 

SOURCES:  Codes,  1942,  §  7158-12;  Laws,  1960,  ch.  258,  §  13,  eff  from  and  after 
passage  (approved  May  11,  1960). 

RESEARCH  REFERENCES 


ALR.  Civil  liability  of  undertaker  for 
acts  or  omissions  relating  to  corpse.  17 
A.L.R.2d  770. 

Immunity  from  liability  for  damages  in 
tort  of  state  or  governmental  unit  or 
agency  in  operating  hospital.  25  A.L.R.2d 
203. 

Civil  liability  in  conjunction  with  au- 
topsy 97  A.L.R.Sth  419. 

Am  Jur.  22A  Am.  Jur.  2d,  Dead  Bodies 
§  49. 

7  Am.  Jur.  PI  &  Pr  Forms  (Rev),  Coro- 
ners or  Medical  Examiners,  Form  3  (com- 


plaint, petition,  or  declaration  —  against 
coroner  —  for  unauthorized  autopsy). 

8  Am.  Jur.  PI  &  Pr  Forms  (Rev),  Dead 
Bodies,  Form  31  (complaint,  petition,  or 
declaration  —  against  hospital  and  physi- 
cian —  for  unauthorized  autopsy). 

34  Am.  Jur.  Proof  of  Facts  2d  557,  Ad- 
equacy of  Consent  to  Autopsy. 

39  Am.  Jur.  Proof  of  Facts  2d  1,  Cause  of 
Death  as  Determined  From  Autopsy. 

CJS.  25A  C. J.S.,  Dead  Bodies  §§  30, 43, 
45-49. 
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§  41-37-9.    Autopsy  under,  court  order;  procedure. 

A  circuit  judge,  chancellor  or  county  judge  of  the  county  or  district  where 
a  person  died  or  where  the  body  of  such  deceased  person  may  be  or  where  the 
mortal  stroke  or  other  cause  of  death  occurred,  may,  in  his  discretion,  either  in 
term  time  or  in  vacation,  order  an  autopsy  to  be  performed  upon  the  body  of 
such  deceased  person  (1)  upon  the  petition  of  a  county  prosecuting  attorney  of 
the  county  where  the  person  died,  or  where  the  body  of  such  deceased  person 
may  be  at  the  time  or  where  the  mortal  stroke  or  other  cause  of  death  occurred, 
or  (2)  upon  petition  of  the  district  attorney  of  the  district  where  the  person 
died,  or  where  the  body  of  such  deceased  person  may  be  at  the  time  or  where 
the  mortal  stroke  or  other  cause  of  death  occurred.  In  the  event  that  said 
petition  is  filed  by  the  county  prosecuting  attorney  or  district  attorney,  it  shall 
contain  allegations  that  the  petitioner  believes,  has  reason  to  believe,  or 
suspects  that  such  deceased  person  came  to  his  death  by  some  criminal  means 
or  agency,  or  that  the  cause  of  justice  would  be  promoted  by  having  an  autopsy 
performed  upon  the  body  of  such  deceased  person.  Said  petition  shall  be  sworn 
to  and  shall  be  filed  in  the  court  of  the  judge  or  chancellor  who  makes  the  order, 
and  shall  be  docketed  by  the  clerk  as  are  other  cases  or  suits.  If  the  body  of  such 
deceased  person  has  already  been  interred,  the  petition  shall  so  state,  and  if  an 
autopsy  is  ordered,  the  order  shall  order  the  disinterment  of  such  body  for  such 
autopsy  and  shall  order  any  lawful  officer  of  the  county  where  said  body  may 
be  buried  to  employ  suitable  help  to  disinter  said  body  and  to  keep  it  in  a 
suitable  place  until  said  autopsy  shall  have  been  performed.  If  there  has  been 
no  interment  of  the  body  of  such  deceased  person,  a  copy  of  the  order  ordering 
an  autopsy  upon  said  deceased  shall  be  served  by  the  sheriff  of  the  county,  or 
any  other  person  authorized  to  serve  process,  upon  any  person  who  may  be 
found  in  charge  of  any  funeral  home  where  said  body  may  be,  and  such  funeral 
home  shall  hold  said  body  for  autopsy.  If  the  body  of  such  deceased  person  be 
not  found  in  any  funeral  home  the  sheriff  of  the  county  where  it  may  be  found 
shall  take  said  body  and  keep  it  in  a  suitable  place  until  said  autopsy  shall 
have  been  performed.  If  an  autopsy  is  ordered  as  provided  in  this  section,  the 
petitioner  shall  immediately  secure  the  services  of  a  qualified  person  to 
perform  such  autopsy. 

SOURCES:  Codes,  1942,  §  7158-04;  Laws,  1960,  ch.  258,  §  5,  eff  from  and  after 
passage  (approved  May  11,  1960). 

Cross  References  —  Admissibility  in  civil  case  of  evidence  obtained  through 
autopsy,  see  §  41-37-19. 

Regulation  of  funeral  establishments,  see  §  73-11-33  et  seq. 

JUDICIAL  DECISIONS 

1.  In  general.  the  district  attorney.  Evans  v.  State,  725 

The  statute  is  directed  at  autopsies  con-  So.  2d  613  (Miss.  1997),  cert,  denied,  525 

ducted  by  court  order  upon  the  petition  of  U.S.  1133,  119  S.  Ct.  1097,  143  L.  Ed.  2d 

either  a  county  prosecuting  attorney  or  34  (1999). 
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The  defendant  in  a  murder  prosecution 
lacked  standing  to  challenge  technical 
compliance  with  autopsy  procedure  and, 
therefore,  the  physician  who  conducted 
the  autopsy  of  the  victim  was  properly 
permitted  to  testify.  Evans  v.  State,  725 
So.  2d  613  (Miss.  1997),  cert,  denied,  525 
U.S.  1133,  119  S.  Ct.  1097,  143  L.  Ed.  2d 
34  (1999). 

Although  neither  the  county  attorney 
nor  the  physician  performing  the  autopsy 
complied  with  Code  1972,  §§  41-37-9,  41- 
37-23,  or  41-37-25,  a  chemist's  testimony 
based  upon  the  autopsy  was  admissible  in 
plaintiff's  civil  action  for  wrongful  death 
where  neither  the  county  attorney  nor  the 
performing  physician  was  a  party  to  the 
litigation,  no  evidence  was  adduced  which 
tended  to  show  malice  or  intentional 
wrongful  actions  by  either  the  county  at- 
torney or  the  physician,  no  evidence  was 
presented  which  even  intimated  that  the 
defendants  were  in  any  way  involved  in 
procuring  or  performing  the  autopsy,  and 


the  analysis  of  the  blood  sample  taken 
was  the  best  evidence  of  the  state  of  dece- 
dent's intoxication;  in  this  situation,  there 
would  be  no  deterrent  value  in  refusing  to 
admit  such  crucial,  probative,  trustwor- 
thy proof  Hamilton  v.  Chaflfin,  506  F.2d 
904  (5th  Cir.  1975). 

It  was  not  the  legislative  intent  and 
purpose  for  an  accused  in  a  criminal  case 
to  have  the  standing  or  the  right  to  com- 
plain that  all  technicalities  required  by 
the  statute  had  not  been  strictly  followed 
in  the  ordering  of  an  autopsy,  and  the  fact 
that  copies  of  the  autopsy  report  had  not 
been  filed  with  the  circuit  clerk  did  not 
render  the  report  inadmissible  at  the 
trial,  for  copies  had  previously  been  fur- 
nished to  counsel  for  the  defendant. 
Pendergraft  v.  State,  213  So.  2d  560  (Miss. 
1968),  appeal  dismissed,  394  U.S.  715,  89 
S.  Ct.  1453,  22  L.  Ed.  2d  671  (1969),  reh'g 
denied,  395  U.S.  941,  89  S.  Ct.  1993,  23  L. 
Ed.  2d  459  (1969). 


ATTORNEY  GENERAL  OPINIONS 


There  is  no  statutory  provision  prohib-  Health,  in  whose  custody  the  patient  died, 
iting  the  release  of  autopsy  findings  to  a  Hendrix,  Apr.  23,  2004,  A.G.  Op.  04-0161. 
facility  of  the  Department  of  Mental 


RESEARCH  REFERENCES 


ALR.  Civil  liability  of  undertaker  for 
acts  or  omissions  relating  to  corpse.  17 
A.L.R.2d  770. 

Power  of  court  to  order  disinterment 
and  autopsy  or  examination  for  evidential 
purposes  in  civil  case.  21  A.L.R.2d  538. 

Immunity  from  liability  for  damages  in 
tort  of  state  or  governmental  unit  or 
agency  in  operating  hospital.  25  A.L.R.2d 
203. 

Civil  liability  in  conjunction  with  au- 
topsy 97  A.L.R.5th  419. 

Am  Jur.  18  Am.  Jur.  2d,  Coroners  or 
Medical  Examiners  §  13. 

22A  Am.  Jur.  2d,  Dead  Bodies  §§  43, 
45-48. 


5AAm.  Jur.  Legal  Forms  2d,  Coroners 
or  Medical  Examiners,  §  73:13  (authori- 
zation or  direction  by  prosecuting  attor- 
ney to  perform  autopsy). 

5A  Am.  Jur.  Legal  Forms  2d,  Coroners 
or  Medical  Examiners,  §  73:15  (demand 
for  dead  body). 

7  Am.  Jur.  PI  &  Pr  Forms  (Rev),  Coro- 
ners or  Medical  Examiners,  Forms  1  et 
seq. 

39  Am.  Jur.  Proof  of  Facts  2d  1,  Cause  of 
Death  as  Determined  From  Autopsy. 
CJS.  25A  C.J.S.,  Dead  Bodies  §§  27-29. 


§  41-37-11.    Use  of  chemical  analysis  in  criminal  investiga- 
tions. 

The  physician  performing  the  autopsy  in  criminal  investigations  may 
obtain  the  services  of  a  chemist  competent  to  make  a  chemical  analysis,  or  such 
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services  may  be  ordered  by  such  judge  or  chancellor  in  term  time  or  in 
vacation.  The  records  of  such  chemical  analysis  shall  be  made  a  part  of  the 
autopsy  report. 

SOURCES:  Codes,  1942,  §  7158-10;  Laws,  1960,  ch.  258,  §  11,  eff  from  and  after 
passage  (approved  May  11,  1960). 

Cross  References  —  Fee  to  be  paid  to  a  chemist  for  services  performed  pursuant  to 
this  section,  see  §  41-37-15. 


RESEARCH  REFERENCES 


Am  Jur.  39  Am.  Jur.  Proof  of  Facts  2d  1,        40  Am.  Jur.  Trials  501,  Forensic  Pathol- 
Cause  of  Death  as  Determined  From  Au-     ogy  in  Homicide  Cases, 
topsy 


§  41-37-13.    Autopsy  report. 

In  all  cases  where  an  autopsy  is  performed  as  provided  in  Section  41-37-9, 
the  person  making  said  autopsy  shall  file  a  report,  in  duplicate,  of  said  autopsy 
with  the  circuit  clerk  of  the  county  where  the  death  is  being  investigated.  Such 
circuit  clerk  shall  keep  and  preserve  said  report  and  make  it  available  to  the 
district  attorney,  county  prosecuting  attorney,  grand  jury,  coroner,  and  to  the 
accused. 


SOURCES:  Codes,  1942,  §  7158-05;  Laws,  1960,  ch.  258,  §  6,  eff  from  and  after 
passage  (approved  May  11,  1960). 


JUDICIAL  DECISIONS 


1.  In  general. 

It  was  not  the  legislative  intent  and 
purpose  for  an  accused  in  a  criminal  case 
to  have  the  standing  or  the  right  to  com- 
plain that  all  technicalities  required  by 
the  statute  had  not  been  strictly  followed 
in  the  ordering  of  an  autopsy,  and  the  fact 
that  copies  of  the  autopsy  report  had  not 
been  filed  with  the  circuit  clerk  did  not 


render  the  report  inadmissible  at  the 
trial,  for  copies  had  previously  been  fur- 
nished to  counsel  for  the  defendant. 
Pendergraft  v  State,  213  So.  2d  560  (Miss. 
1968),  appeal  dismissed,  394  U.S.  715,  89 
S.  Ct.  1453,  22  L.  Ed.  2d  671  (1969),  reh'g 
denied,  395  U.S.  941,  89  S.  Ct.  1993,  23  L. 
Ed.  2d  459  (1969). 


RESEARCH  REFERENCES 


Am  Jur.  5 A  Am.  Jur.  Legal  Forms  2d, 
Coroners  §  73:18  (findings  or  report  as  to 
autopsy). 

5AAm.  Jur.  Legal  Forms  2d,  Coroners 
§  73:19  (coroner's  certificate  of  death). 


39  Am.  Jur.  Proof  of  Facts  2d  1,  Cause  of 
Death  as  Determined  From  Autopsy. 

2  Am.  Jur  Trials  409,  Locating  Public 
Records. 


§  41-37-15.    Fees  of  physician  and  chemist. 

The  physician  performing  the  autopsy  shall  be  paid  a  fee  not  exceeding  the 
sum  of  Two  Hundred  Dollars  ($200.00),  which  sum  shall  be  paid  out  of  the 
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treasury  of  the  county  in  the  interest  of  which  the  autopsy  was  ordered,  upon 
the  allowance  and  warrant  of  the  board  of  supervisors  of  such  county.  If  the 
physician  performing  the  autopsy  is  a  qualified  pathologist,  such  fee  may  be 
increased  to  Four  Hundred  Dollars  ($400.00). 

A  chemist  whose  services  are  used  pursuant  to  Section  41-37-11  may  be 
paid  a  fee  not  to  exceed  Sixty  Dollars  ($60.00)  for  such  chemical  analysis.  The 
fee  of  said  chemist  for  such  analysis  shall  be  paid  in  like  manner  as  that  of  the 
autopsy  physician. 

SOURCES:  Codes,  1942,  §§  7158-06,  7158-10;  Laws,  1960,  ch.  258,  §§  7, 11;  Laws, 
1970,  ch.  412,  §  2;  Laws,  1983,  ch.  509;  Laws,  1985,  ch.  416,  eff  from  and  after 
October  1,  1985. 

RESEARCH  REFERENCES 

Am  Jur.  7  Am.  Jur.  PI  &  Pr  Forms       39  Am.  Jur.  Proof  of  Facts  2d  1,  Cause  of 
(Rev),  Coroners  or  Medical  Examiners,     Death  as  Determined  From  Autopsy. 
Form  19  (certificate  —  by  coroner  —  value 
of  physician's  services). 

§  41-37-17.    Payment  of  disinterment  expenses. 

In  cases  where  the  disinterment  of  a  body  is  ordered,  the  sheriff  shall  be 
reimbursed  for  all  expenses  incurred  by  him,  which  sum  shall  be  paid  out  of  the 
treasury  of  the  county  where  the  deceased  came  to  his  death,  upon  the 
allowance  and  warrant  of  the  board  of  supervisors  of  such  county.  Said  board 
of  supervisors  shall  order  payment  of  the  same  on  the  itemized  claim  of  such 
sheriff. 

SOURCES:  Codes,  1942,  §  7158-07;  Laws,  1960,  ch.  258,  §  8,  eff  from  and  after 
passage  (approved  May  11,  1960). 

RESEARCH  REFERENCES 

Am  Jur.  39  Am.  Jur.  Proof  of  Facts  2d  1, 
Cause  of  Death  as  Determined  From  Au- 
topsy 

§  41-37-19.  Admissibility  of  evidence  obtained  through  au- 
topsy in  civil  case. 

No  evidence  obtained  through  any  autopsy  performed  under  the  provi- 
sions of  Section  41-37-9  shall  be  admitted  over  the  objection  of  any  party  in  the 
trial  of  any  civil  cause  before  a  court  or  commission  of  this  state. 

SOURCES:  Codes,  1942,  §  7158-04;  Laws,  1960,  ch.  258,  §  5,  eff  from  and  after 
passage  (approved  May  11,  1960). 
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JUDICIAL  DECISIONS 


1.  In  general. 

Although  neither  the  county  attorney 
nor  the  physician  performing  the  autopsy 
comphed  with  Code  1972,  §§  41-37-9,  41- 
37-23,  or  41-37-25,  a  chemist's  testimony 
based  upon  the  autopsy  was  admissible  in 
plaintiff's  civil  action  for  wrongful  death 
where  neither  the  county  attorney  nor  the 
performing  physician  was  a  party  to  the 
litigation,  no  evidence  was  adduced  which 
tended  to  show  malice  or  intentional 
wrongful  actions  by  either  the  county  at- 


torney or  the  physician,  no  evidence  was 
presented  which  even  intimated  that  the 
defendants  were  in  any  way  involved  in 
procuring  or  performing  the  autopsy,  and 
the  analysis  of  the  blood  sample  taken 
was  the  best  evidence  of  the  state  of  dece- 
dent's intoxication;  in  this  situation,  there 
would  be  no  deterrent  value  in  refusing  to 
admit  such  crucial,  probative,  trustwor- 
thy proof.  Hamilton  v.  Chaffin,  506  F.2d 
904  (5th  Cir.  1975). 


RESEARCH  REFERENCES 


ALR.  Power  of  court  to  order  disinter- 
ment and  autopsy  or  examination  for  evi- 
dential purposes  in  civil  case.  21  A.L.R.2d 
538. 

Am  Jur.  2  Am.  Jur.  Proof  of  Facts, 
Autopsy,  Proof  No.  1  (complete  autopsy  — 
death  due  to  spinal  concussion  —  testi- 
mony of  physician  (pathologist)). 


4  Am.  Jur.  Proof  of  Facts,  Death,  Proof 
No.  1  (testimony  of  attending  physician). 

15  Am.  Jur,  Proof  of  Facts,  Death  Cer- 
tification, §  12  (discrediting  a  death  cer- 
tificate). 

39  Am.  Jur.  Proof  of  Facts  2d  1,  Cause  of 
Death  as  Determined  From  Autopsy. 


§  41-37-21.    Physician  or  chemist  may  be  subpoenaed  in  crimi- 
nal case. 

The  physician  performing  the  autopsy  or  the  chemist  performing  such 
analysis  in  criminal  investigations  may  be  subpoenaed  as  a  v^itness  in  any 
such  criminal  case.  If  subpoenaed  as  a  prosecution  v^itness,  he  shall  be  paid  a 
fee  of  Fifty  Dollars  ($50.00)  per  day  as  an  expert  vv^itness  for  each  day  w^hile  in 
attendance  at  the  trial,  and  in  addition  thereto  he  shall  be  paid  Seven  Cents 
(7^)  per  mile  for  travel  from  his  home  to  the  location  of  the  trial  and  return. 
The  fees  herein  provided  for  shall  be  paid  to  prosecution  v^itnesses  as 
otherwise  provided  for  by  law  for  the  payment  of  such  witness  fees.  If 
subpoenaed  as  a  witness  by  the  defense,  such  physician  or  chemist  may  collect 
a  fee  from  the  defendant  not  to  exceed  that  prescribed  hereunder  for  prosecu- 
tion witnesses. 


SOURCES:  Codes,  1942,  §  7158-11;  Laws,  1960,  ch.  258,  §  12,  eff  from  and  after 
passage  (approved  May  11,  1960). 

RESEARCH  REFERENCES 

Am  Jur.  39  Am.  Jur.  Proof  of  Facts  2d  1,  33  Am.  Jur.  Trials  467,  Pathologist  as 
Cause  of  Death  as  Determined  From  Au-  Expert  Witness:  Malpractice  Consider- 
topsy.  ations. 
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§  41-37-23.    Autopsy  may  be  ordered  on  petition  of  certain 
health  officials. 

The  executive  officer  of  the  Mississippi  State  Board  of  Health  or  a  county 
health  officer  may  petition  in  like  manner  as  is  provided  in  Section  41-37-9  a 
circuit  judge,  chancellor,  or  county  judge  in  any  county  in  which  a  person  dies 
or  where  the  body  of  such  deceased  person  may  be,  and  such  circuit  judge, 
chancellor,  or  county  judge  may  order  an  autopsy  to  be  performed  upon  the 
body  of  such  deceased  person  in  the  interest  of  public  health  and  welfare  in 
cases  where  the  cause  of  death  is  not  known  and  cannot  be  determined  with 
reasonable  certainty  without  an  autopsy  and  when  it  would  appear  to  such 
judge  or  chancellor  by  such  petition  and  evidence  in  support  thereof  that  death 
may  have  been  due  to  communicable  disease  or  contagious  disease  or  to  poison, 
foreign  substance,  radiation  or  for  any  other  reason  exact  knowledge  as  to 
which  would  be  of  benefit  to  the  public  health  and  welfare.  In  such  cases  the 
same  fees  as  specified  in  criminal  investigations  to  the  autopsy  physician  and 
chemist  shall  be  allowed  by  the  board  of  supervisors  out  of  the  general  fund  of 
the  county  in  which  such  petition  is  filed,  except  that  no  fee  shall  be  allowed 
and  paid  to  any  physician  or  chemist  who  is  a  regular  salaried  employee  of  the 
state  or  county  A  copy  of  the  report  of  the  autopsy  physician  and  chemist  in 
such  cases  shall  be  filed  with  the  clerk  of  the  court  in  which  such  order  was 
entered,  with  the  county  health  officer  of  such  county  and  with  the  executive 
officer  of  the  state  board  of  health. 


SOURCES:  Codes,  1942,  §  7158-09;  Laws,  1960,  ch.  258,  §  10,  eff  from  and  after 
passage  (approved  May  11,  1960). 


Cross  References  —  Communicable  and  infectious  diseases,  see  §§  41-23-1  et  seq. 


JUDICIAL  DECISIONS 


1.  In  generaL 

Although  neither  the  county  attorney 
nor  the  physician  performing  the  autopsy 
complied  with  Code  1972,  §§  41-37-9,  41- 
37-23,  or  41-37-25,  a  chemist's  testimony 
based  upon  the  autopsy  was  admissible  in 
plaintiff's  civil  action  for  wrongful  death 
where  neither  the  county  attorney  nor  the 
performing  physician  was  a  party  to  the 
litigation,  no  evidence  was  adduced  which 
tended  to  show  malice  or  intentional 
wrongful  actions  by  either  the  county  at- 


torney or  the  physician,  no  evidence  was 
presented  which  even  intimated  that  the 
defendants  were  in  any  way  involved  in 
procuring  or  performing  the  autopsy,  and 
the  analysis  of  the  blood  sample  taken 
was  the  best  evidence  of  the  state  of  dece- 
dent's intoxication;  in  this  situation,  there 
would  be  no  deterrent  value  in  refusing  to 
admit  such  crucial,  probative,  trustwor- 
thy proof.  Hamilton  v  Chaflfin,  506  F.2d 
904  (5th  Cir.  1975). 


ATTORNEY  GENERAL  OPINIONS 


There  is  no  statutory  provision  prohib-  facility  of  the  Department  of  Mental 
iting  the  release  of  autopsy  findings  to  a     Health,  in  whose  custody  the  patient  died. 
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Hendrix,  Apr.  23,  2004,  A.G.  Op.  04-0161. 

RESEARCH  REFERENCES 

Am  Jur.  18  Am.  Jur.  2d,  Coroners  or  39  Am.  Jur.  Proof  of  Facts  2d  1,  Cause  of 

Medical  Examiners  §  14.  Death  as  Determined  From  Autopsy. 

22A  Am.  Jur.  2d,  Dead  Bodies  §§  43,  CJS.  25A  C.J.S.,  Dead  Bodies  §§  2-6, 

45-49.  12,  16,  27-29,  40,  43,  56,  61,  65. 

§  41-37-25.    Autopsy  may  be  performed  when  consent  thereto 
is  given. 

An  autopsy  may  be  performed  without  court  order  by  a  qualified  physician 
when  authorized  by  (a)  the  decedent,  during  his  hfetime,  or  (b)  any  of  the 
following  persons  who  shall  have  assumed  custody  of  the  body  for  the  purpose 
of  burial:  a  surviving  spouse,  either  parent  or  any  person  in  loco  parentis,  a 
descendant  over  the  age  of  eighteen  years,  a  guardian,  or  the  next  of  kin.  In  the 
absence  of  any  of  the  foregoing  persons  any  friend  of  the  deceased  who  has 
assumed  responsibility  for  burial,  or  any  other  person  charged  by  law  with 
responsibility  for  burial,  may  give  such  consent.  If  two  or  more  persons  have 
assumed  custody  of  the  body  of  an  adult  for  purposes  of  burial,  the  consent  of 
one  such  person  shall  be  deemed  sufficient. 

In  the  case  of  a  minor,  however,  the  consent  of  either  parent  shall  be 
deemed  sufficient,  unless  the  other  parent  gives  written  notice  to  the  physician 
who  is  to  perform  the  autopsy  of  such  parent's  objection  thereto  prior  to  the 
commencement  of  the  autopsy.  In  the  event  that  neither  parent  has  legal 
custody  of  the  minor,  the  guardian  shall  have  the  right  to  authorize  an  autopsy. 
The  fees  provided  in  this  chapter  for  autopsies  in  criminal  investigations  shall 
not  be  applicable  to  this  section. 

No  autopsy  shall  be  held  under  this  section  over  the  objection  of  the 
surviving  spouse,  or  if  there  be  no  surviving  spouse,  of  any  surviving  parent,  or 
if  there  be  neither  a  surviving  spouse  nor  parent,  then  of  any  surviving  child. 

SOURCES:  Codes,  1942,  §  7158-08;  Laws,  1960,  ch.  258,  §  9,  eff  from  and  after 
passage  (approved  May  11,  1960). 

Joint  Legislative  Committee  Note  —  Pursuant  to  Section  1-1-109,  the  Joint 
Legislative  Committee  on  Compilation,  Revision  and  Publication  of  Legislation  cor- 
rected a  publishing  error  in  the  last  paragraph.  The  word  "by"  was  changed  to  "be"  so 
that  "...if  there  by  no  surviving  spouse..."  will  read  "...if  there  be  no  surviving  spouse...". 
The  Joint  Committee  ratified  the  correction  at  its  June  3,  2003,  meeting. 

JUDICL\L  DECISIONS 

1.  In  general.  based  upon  the  autopsy  was  admissible  in 

Although  neither  the  county  attorney  plaintiff's  civil  action  for  wrongful  death 

nor  the  physician  performing  the  autopsy  where  neither  the  county  attorney  nor  the 

complied  with  Code  1972,  §§  41-37-9,  41-  performing  physician  was  a  party  to  the 

37-23,  or  41-37-25,  a  chemist's  testimony  litigation,  no  evidence  was  adduced  which 
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tended  to  show  malice  or  intentional 
wrongful  actions  by  either  the  county  at- 
torney or  the  physician,  no  evidence  was 
presented  which  even  intimated  that  the 
defendants  were  in  any  way  involved  in 
procuring  or  performing  the  autopsy,  and 
the  analysis  of  the  blood  sample  taken 


was  the  best  evidence  of  the  state  of  dece- 
dent's intoxication;  in  this  situation,  there 
would  be  no  deterrent  value  in  refusing  to 
admit  such  crucial,  probative,  trustwor- 
thy proof.  Hamilton  v  Chafifin,  506  F.2d 
904  (5th  Cir.  1975). 


ATTORNEY  GENERAL  OPINIONS 


There  is  no  statutory  provision  prohib-  Health,  in  whose  custody  the  patient  died, 
iting  the  release  of  autopsy  findings  to  a  Hendrix,  Apr.  23,  2004,  A.G.  Op.  04-0161. 
facility  of  the  Department  of  Mental 


RESEARCH  REFERENCES 


ALR.  Liability  for  wrongful  autopsy.  18 
A.L.R.4th  858. 

Am  Jur.  22A  Am.  Jur.  2d,  Dead  Bodies 
§§  43,  45-49. 

5AAm.  Jur.  Legal  Forms  2d,  Coroners, 
§  73:14  (request  to  have  autopsy  per- 
formed —  indemnification  of  authorized 
officer). 

7  Am.  Jur.  Legal  Forms  2d,  Dead  Bodies 
§§  84:61  et  seq.  (autopsies  and  anatomi- 
cal gifts). 


8  Am.  Jur.  PI  &  Pr  Forms  (Rev),  Dead 
Bodies,  Forms  33,  34  (complaint,  petition, 
or  declaration  —  against  insurance  com- 
pany —  procuring  unauthorized  autopsy). 

34  Am.  Jur.  Proof  of  Facts  2d  557,  Ad- 
equacy of  Consent  to  Autopsy. 

39  Am.  Jur.  Proof  of  Facts  2d  1,  Cause  of 
Death  as  Determined  From  Autopsy. 

CJS.  25A  C.J.S.,  Dead  Bodies  §§  2,  10, 
16-18-6,  12,  16,  27-30,  40,  43-45,  49,  56, 
61,  65. 
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Disposition  of  Human  Bodies  or  Parts 


In  General    41-39-1 

The  Anatomical  Gift  Law.  [Repealed] 

Revised  Mississippi  Uniform  Anatomical  Gift  Act  (UAGA)    41-39-101 


IN  GENERAL 


Sec. 

41-39-1.  Disposition  of  tissue  or  external  member  of  human  body  and  dead  fetus. 

41-39-3.  Regulations  for  disposition  of  dead  foetus  acquired  by  hospital  or 

midwife. 

41-39-5.  Disposition  of  unclaimed  dead  bodies. 

41-39-7.  Bodies  of  deceased  hospital  patients  to  be  turned  over  to  educational 

institutions  in  certain  cases. 
41-39-9.  Contracts  for  donation  of  parts  of  human  bodies. 

41-39-11.         Use  of  chemical  analysis  in  criminal  investigations. 
41-39-13.         Tags  on  bodies  of  persons  with  infectious  or  communicable  diseases. 
41-39-15.  Repealed. 


§  41-39-1.    Disposition  of  tissue  or  external  member  of  human 
body  and  dead  fetus. 

Any  physician  removing  or  otherwise  acquiring  any  tissue  of  the  human 
body  may,  in  his  discretion,  after  making  or  causing  to  be  made  such  scientific 
examination  of  the  same  as  he  may  deem  appropriate  or  as  may  be  required  by 
lav^,  custom  or  rules  and  regulations  of  the  hospital  or  other  institution  in 
which  the  tissue  may  have  been  removed  or  acquired,  authorize  disposition  of 
the  same  by  incineration,  cremation,  burial  or  other  sanitary  method  approved 
by  the  state  board  of  health,  unless  he  shall  have  been  furnished  prior  to 
removal  or  acquisition  of  the  tissue,  or  at  any  time  prior  to  its  disposal,  a 
written  request  that  the  same  be  delivered  to  the  patient  or  someone  in  his 
behalf  or,  if  death  has  occurred,  to  the  person  claiming  the  dead  body  for  burial 
or  cremation.  No  such  tissue  shall  be  delivered,  however,  except  as  may  be 
permitted  by  rules  and  regulations  of  the  state  board  of  health.  Any  hospital  or 
other  institution  acquiring  possession  of  any  such  tissue,  and  not  having 
written  instructions  to  the  contrary  from  the  attending  physician,  the  patient 
or  the  person  claiming  a  dead  body  for  burial  or  cremation,  or  someone  in  their 
behalf,  may  immediately  dispose  of  the  same  as  hereinabove  provided. 

However,  no  external  member  of  the  human  body  may  be  so  disposed  of 
within  forty-eight  hours  of  its  removal  or  acquisition  unless  consent  thereto  be 
obtained  in  writing  from  the  patient  or  the  person  authorizing  the  medical  or 
surgical  treatment  of  the  patient,  and  no  dead  foetus  shall  be  so  disposed  of 
within  the  same  period  of  time  unless  consent  thereto  be  obtained  in  writing 
from  the  mother  of  the  dead  foetus  or  her  spouse.  For  the  purposes  of  this 
section,  an  external  member  of  the  human  body  is  defined  as  an  arm  or  one  or 
more  joints  thereof,  a  hand,  a  finger  or  one  or  more  joints  thereof,  a  leg  or  one 
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or  more  joints  thereof,  a  foot,  a  toe  or  one  or  more  joints  thereof,  an  ear  or  the 
greater  part  thereof,  or  the  nose  or  the  greater  part  thereof.  For  the  purposes 
of  this  section  and  the  succeeding  section,  a  dead  foetus  is  defined  as  a  product 
of  human  conception,  exclusive  of  its  placenta  or  connective  tissue,  which  has 
suffered  death  prior  to  its  complete  expulsion  or  extraction  from  the  mother,  as 
established  by  the  fact  that  after  such  expulsion  or  extraction  the  foetus  does 
not  breathe  or  show  any  other  evidence  of  life  such  as  beating  of  the  heart, 
pulsation  of  the  umbilical  cord,  or  definite  movement  of  voluntary  muscles. 

SOURCES:  Codes,  1492,  §  7068-01;  Laws,  1964,  ch.  436,  §  1,  eff  from  and  after 
passage  (approved  May  4,  1964). 

Cross  References  —  Requirement  that  tags  be  affixed  to  bodies  of  deceased  persons 
with  infectious  or  communicable  diseases,  see  §  41-39-13. 

RESEARCH  REFERENCES 

ALR.  Validity,  construction,  and  appli-       Am  Jur.  7  Am.  Jur.  Legal  Forms  2d, 
cation  of  statutes  making  it  a  criminal     Dead  Bodies  §  84:71.1  (tissue  donation), 
offense  to  mistreat  or  wrongfully  dispose 
of  dead  body  81  A.L.R.3d  1071. 

§  41-39-3.    Regulations  for  disposition  of  dead  foetus  acquired 
by  hospital  or  midwife. 

The  State  Board  of  Health  may  provide  by  rules  and  regulations  for  the 
disposition  of  any  dead  foetus  acquired  by  any  hospital  or  by  any  midwife  or 
person  acting  as  a  midwife,  such  disposition  to  be  in  a  manner  consistent  with 
the  provisions  of  Section  41-39-1  except  that  the  waiting  period  for  such 
disposition  may  be  waived. 

SOURCES:  Codes,  1942,  §  7068-02;  Laws,  1964,  ch.  436,  §  2;  Laws,  1976,  ch.  320, 
eff  from  and  after  passage  (approved  April  6,  1976). 

RESEARCH  REFERENCES 

ALR.  Validity,  construction,  and  appli-  offense  to  mistreat  or  wrongfully  dispose 
cation  of  statutes  making  it  a  criminal     of  dead  body.  81  A.L.R.Sd  1071. 

§  41-39-5.    Disposition  of  unclaimed  dead  bodies. 

Any  physician,  hospital,  funeral  director,  embalmer,  coroner  or  other 
person  acquiring  possession  of  a  dead  human  body  or  portion  thereof  which  is 
not  claimed  for  burial  or  cremation  within  forty-eight  (48)  hours  of  its 
acquisition  shall  give  written  notice  thereof  to  the  board  of  supervisors,  or  a 
member  thereof,  of  the  county  in  which  the  dead  body  or  portion  thereof  is 
located,  furnishing  such  identification  of  the  decedent  as  may  be  available.  The 
board  of  supervisors  shall  make  reasonable  efforts  to  notify  members  of  the 
decedent's  family  or  other  known  interested  persons,  and,  if  the  dead  body  or 
portion  thereof  shall  not  be  claimed  for  burial  or  cremation  by  any  interested 
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person  within  five  (5)  days  of  the  aforementioned  written  notice,  the  board  of 
supervisors  shall,  as  soon  as  it  may  think  appropriate,  authorize  and  direct  the 
burial  or  cremation  and  burial  of  the  residue  of  such  dead  body  or  portion 
thereof.  In  its  discretion  and  where  otherwise  permitted  to  do  so  by  law,  the 
board  of  supervisors  may  direct  the  disposition  of  the  dead  body  or  portion 
thereof  as  provided  by  Section  41-39-7.  The  reasonable  expense  of  such  burial 
or  cremation  and  burial  of  the  residue  of  a  dead  body  shall  be  borne  by  the 
estate  of  the  decedent  or  of  any  person  liable  at  law  for  the  necessities  of  the 
decedent  during  his  lifetime  or,  if  they  are  unable  to  pay  the  same,  by  the 
county  of  residence  or  settlement  of  the  decedent,  if  known,  and,  if  not  known, 
by  the  county  in  which  the  dead  body  or  portion  thereof  is  located. 

If  the  person  having  possession  of  such  dead  human  body  or  portion 
thereof  shall  have  no  available  means  of  preserving  the  same  and  shall  so 
notify  the  board  of  supervisors,  or  a  member  thereof,  of  the  county  in  which  the 
dead  body  or  portion  thereof  is  located,  it  shall  be  the  duty  of  the  board  of 
supervisors  to  make  arrangements  for  the  preservation  of  the  same  until 
burial  or  cremation  and  burial  of  the  residue  of  the  dead  body  as  hereinabove 
provided,  and  the  expense  of  such  preservation  shall  be  borne  as  hereinabove 
provided  with  respect  to  the  expense  of  burial  or  cremation. 

SOURCES:  Codes,  1942,  §  7068-03;  Laws,  1964,  ch.  436,  §  3,  eff  from  and  after 
passage  (approved  May  4,  1964). 

Cross  References  —  Donation  of  unclaimed  body  of  executed  prisoner,  see  §  99- 
19-55. 


JUDICIAL  DECISIONS 


1.  In  general. 

Miss.  Code  Ann.  §  41-39-5  did  not  cre- 
ate a  private  cause  of  action  because  there 
was  no  legislative  intent,  express  or  im- 
plied, that  would  support  a  finding  of  an 
actionable  duty;  the  Legislature  did  not 


intend  to  confer  a  private  cause  of  action 
upon  persons  such  as  the  deceased's  sib- 
lings, and  the  supreme  court  would  not 
impose  liability.  Tunica  County  v.  Gray,  13 
So.  3d  826  (Miss.  2009). 


ATTORNEY  GENERAL  OPINIONS 


Based  on  Section  41-39-5,  if  the  county 
coroner  has  no  available  means  of  pre- 
serving a  dead  body  until  family  members 
can  make  arrangements  for  a  burial  or 
cremation,  the  county  board  of  supervi- 
sors has  the  duty  to  make  arrangements 
for  the  preservation  of  such  a  body  until 
family  members  may  make  such  arrange- 
ments. Hemphill,  August  30,  1996,  A.G. 
Op.  #96-0586. 

In  a  case  where  the  coroner  has  deter- 
mined that  an  autopsy  is  not  necessary 
and  the  next  of  kin  cannot  be  reached,  the 
board  of  supervisors  has  the  duty  to  make 


arrangements  for  the  transportation  and 
preservation  of  the  body  until  family 
members  may  make  arrangements,  and 
any  expenses  incurred  by  the  county 
would  ultimately  be  the  responsibility  of 
decedent's  estate  or  that  person  liable  at 
law  for  the  necessities  of  the  decedent 
during  his  or  her  lifetime.  Williams,  Jan. 
24,  2003,  A.G.  Op.  #02-0727. 

A  board  of  supervisors  has  the  authority 
to  bury  unclaimed  bodies,  identified  pau- 
pers, and  unknown  strangers  after  an 
order  has  been  spread  on  their  official 
board  minutes;  however,  these  laws  do  not 
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contemplate  the  county  supplementing  or 
reimbursing  persons  merely  claiming  to 
be  or  have  been  paupers  solely  to  gain 


funeral  assistance  for  the  family.  Cham- 
berlin,  May  9,  2003,  A.G.  Op.  #03-0214. 


RESEARCH  REFERENCES 

ALR.  Liability  for  injury  or  damages  Am  Jur.  22A  Am.  Jur.  2d,  Dead  Bodies 
resulting  from  operation  of  vehicle  in  fu-     §§  1,  5. 

neral  procession  or  in  procession  which  is       CJS.  25AC.J.S.,  Dead  Bodies  §§  14, 15. 
claimed  to  have  such  legal  status.  52 
A.L.R.5th  155. 

§  41-39-7.    Bodies  of  deceased  hospital  patients  to  be  turned 
over  to  educational  institutions  in  certain  cases. 

Upon  the  request  of  the  Secretary  of  the  State  Board  of  Health,  the 
authorities  in  charge  of  the  hospitals  supported  either  v^holly  or  partly  by  state 
funds  are  authorized  and  directed  to  deliver  any  body  of  any  person,  except  the 
bodies  of  persons  with  mental  illness  and  persons  with  an  intellectual 
disability,  dying  in  any  of  those  hospitals  to  the  duly  authorized  representa- 
tives of  the  state  university  or  any  medical  college  or  any  accredited  mortuary 
science  program  in  any  junior  college  in  this  state,  giving  the  state  university 
preference  in  the  event  there  is  an  insufficiency  in  dissecting  material  for  the 
use  of  all  hospitals  for  anatomical  purposes.  This  applies  to  the  remains  of  any 
person,  except  persons  with  mental  illness  and  persons  with  an  intellectual 
disability,  who  dies  in  any  of  those  hospitals,  when  the  body  is  not,  within  a 
reasonable  time  after  death,  claimed  for  burial  by  some  fraternal  order,  or  by 
some  person  related  to  the  deceased  by  blood  or  marriage,  or  by  some  friend. 
The  State  Board  of  Health  shall  have  authority  to  adopt  regulations  for  the 
proper  burial  of  those  persons  with  mental  illness  and  persons  with  an 
intellectual  disability.  However,  the  human  remains  of  any  unknown  person 
who  is  a  traveler  dying  suddenly  shall  not  be  so  delivered  or  used  for 
anatomical  purposes.  Any  human  remains,  so  delivered,  shall  be  properly  and 
decently  removed  from  the  hospital,  at  the  expense  of  the  party  to  whom  the 
same  may  be  delivered,  and  shall  be  transported  under  such  regulations  as  the 
State  Board  of  Health  may  prescribe,  and  after  use  for  strictly  necessary 
medical  study,  in  the  medical  department  of  the  university,  or  in  any  medical 
college,  or  in  any  accredited  mortuary  science  program  in  any  junior  college  in 
this  state,  as  the  case  may  be,  the  body  shall  be  decently  interred  or  may  be 
cremated  and  the  residue  interred  at  the  expense  of  the  party  using  the  same. 
The  State  Board  of  Health  shall  have  authority  to  regulate  and  restrict  the  use 
of  dead  bodies  used  for  the  above  purposes.  The  authorities  of  the  hospitals,  the 
Secretary  of  the  State  Board  of  Health,  and  the  authorities  of  the  university, 
any  medical  college  and  any  accredited  mortuary  science  program  in  any  junior 
college  in  this  state,  shall  each  cause  a  record  to  be  kept  of  each  body  used  and 
disposed  of,  under  the  provisions  of  this  section,  and  such  records  shall  be 
subject  to  inspection  of  any  member  of  the  State  Board  of  Health  at  any  time. 
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SOURCES:  Codes,  Hemingway's  1917,  §  7936;  1930,  §  7203;  1942,  §  6709;  Laws, 
1908,  eh.  205;  Laws,  1956,  ch.  229;  Laws,  1980,  ch.  403,  §  1;  Laws,  1981,  ch. 
403,  §  1;  Laws,  2010,  ch.  476,  §  68,  eff  from  and  after  passage  (approved  Apr. 
1,  2010.) 

Cross  References  —  Uniform  Determination  of  Death  Law,  see  §§  41-36-1  et  seq. 
Criminal  offenses  involving  dead  bodies,  see  §§  97-29-19  through  97-29-23. 

RESEARCH  REFERENCES 

Am  Jur.  22A  Am.  Jur.  2d,  Dead  Bodies  CJS.  25AC.J.S.,  Dead  Bodies  §§  16-18. 
§§  41,  82. 

§  41-39-9.    Contracts  for  donation  of  parts  of  human  bodies. 

It  is  hereby  declared  lawful  for  any  person  eighteen  (18)  years  of  age  and 
over,  having  a  sound  and  disposing  mind,  to  enter  into  a  v^ritten  contract  with 
a  qualified  hospital  or  medical  school  to  donate  his  eyes,  heart,  kidney  or  other 
transplantable  part  of  a  human  body  to  medical  science  or  for  medical 
purposes.  Any  contract  entered  into  under  the  terms  of  this  section  is  hereby 
declared  to  be  binding  upon  the  surviving  spouse  or  other  heirs  of  the  deceased 
who  have  the  right  under  general  law  to  claim  his  body 

Any  person  entering  into  such  a  contract  may,  during  his  or  her  lifetime, 
revoke  by  a  written  instrument,  signed  by  both  parties,  said  contract  in  its 
entirety.  However,  if  any  such  person  has  received  any  monetary  consideration 
for  entering  into  said  written  contract,  he  or  she  upon  revoking  said  contract 
shall  repay  such  monetary  consideration  to  those  from  whom  he  or  she 
received  the  consideration,  in  full,  plus  six  percent  (6%)  interest  from  the  date 
of  the  signing  of  the  contract. 

SOURCES:  Codes,  1942,  §  278.5;  Laws,  1966,  ch.  480,  §§  1,  2;  Laws,  1976,  ch.  406, 
§  1,  eff  from  and  after  July  1,  1976. 

RESEARCH  REFERENCES 

ALR.  Tests  of  death  for  organ  trans-  7  Am.  Jur.  Legal  Forms  2d,  Dead  Bodies 

plant  purposes.  76  A.L.R.Sd  913.  §  84:67  (pledge  of  eyes  after  death). 

Am  Jur.  22A  Am.  Jur.  2d,  Dead  Bodies  7  Am.  Jur.  Legal  Forms  2d,  Dead  Bodies 

§§  86  et  seq.  §  84:71.1  (tissue  donation). 

§  41-39-11.  Use  of  chemical  analysis  in  criminal  investiga- 
tions. 

(1)  In  respect  to  a  gift  of  an  eye  as  provided  for  in  this  chapter,  a  person 
licensed  for  the  practice  of  funeral  service  under  the  provisions  of  Sections 
73-11-41  et  seq.,  who  has  successfully  completed  a  course  in  eye  enucleation 
and  has  received  a  certificate  of  competence  from  the  state  board  of  health, 
may  enucleate  eyes  for  such  gift  after  the  proper  certification  of  death  by  a 
physician  and  compliance  with  the  extent  of  such  gift  as  defined  within 
Sections  41-39-31  through  41-39-53.  No  such  properly  certified  funeral  service 
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licensee  acting  in  accordance  with  the  terms  of  this  chapter  shall  have  any 
liability,  civil  or  criminal,  for  such  eye  enucleation. 

(2)  The  state  board  of  health  shall  promulgate  such  rules  as  are  necessary 
to  provide  for  the  proper  certification  of  such  funeral  service  licensees  and  for 
the  implementation  of  this  section. 

SOURCES:  Laws,  1975,  ch.  328,  §  1;  Laws,  1983,  ch.  351,  §  11,  eff  from  and  after 
July  1,  1984. 

Editor's  Note  —  Section  41-39-53,  referred  to  in  (1),  was  repealed  by  Laws  of  2008, 
ch.  561,  §  26,  effective  from  and  after  July  1,  2008.  For  present  similar  provisions  see 
the  Revised  Mississippi  Uniform  Anatomical  Gift  Act,  §§  41-39-101  et  seq. 

§  41-39-13.    Tags  on  bodies  of  persons  with  infectious  or  com- 
municable diseases. 

(1)  For  the  purposes  of  this  section,  the  term  "infectious  or  communicable 
disease"  means  the  following: 

(a)  Infectious  hepatitis; 

(b)  Tuberculosis; 

(c)  Any  venereal  disease; 

(d)  Acquired  immune  deficiency  syndrome  (AIDS);  or 

(e)  Any  other  disease  designated  by  the  State  Board  of  Health  in  its 
rules  and  regulations  as  a  disease  transmissible  through  blood  contact  for 
which  precautions  are  necessary  in  embalming  or  otherwise  handling  dead 
bodies  infected  with  the  disease  or  its  causative  agent. 

(2)  Upon  the  death  of  a  person  who  has  been  diagnosed  as  having  an 
infectious  or  communicable  disease  or  its  causative  agent,  in  a  hospital  or  other 
health-care  facility,  and  in  all  other  cases  where  there  is  an  attending 
physician,  the  attending  physician,  or  person  in  charge  of  the  hospital  or 
health-care  facility,  shall  affix  or  cause  to  be  affixed  a  tag  on  the  body, 
preferably  on  the  great  toe.  The  tag  shall  be  on  card  stock  paper  and  shall  be 
no  smaller  than  five  (5)  centimeters  by  ten  (10)  centimeters.  It  shall  be  red  in 
color  and  shall  include  the  words  "BLOOD/BODY  FLUID  PRECAUTIONS 
REQUIRED"  in  letters  no  smaller  than  six  (6)  millimeters  in  height.  The  name 
of  the  deceased  person  shall  be  written  on  the  tag  and  the  tag  shall  remain 
affixed  to  the  body  until  the  preparation  of  the  body  for  burial  has  been 
completed. 

(3)  Upon  the  death  of  a  person  infected  with  the  agent  which  causes  an 
infectious  or  communicable  disease,  outside  of  a  hospital  or  health-care  facility 
or  without  an  attending  physician,  any  family  member  or  person  making 
arrangements  for  the  disposition  of  the  body  who  knows  that  the  deceased  was 
infected  with  such  agent  at  the  time  of  death  shall  advise  the  person  taking 
charge  of  the  body  for  disposition  of  this  fact.  The  person  taking  charge  of  the 
body  then  shall  affix  or  cause  to  be  affixed  a  tag  on  the  body  as  described  in 
subsection  (2)  of  this  section. 

(4)  (a)  Failure  to  comply  with  the  requirements  of  this  section  shall 
constitute  a  misdemeanor  and  shall  be  punishable  by  a  fine  of  not  more  than 
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Five  Hundred  Dollars  ($500.00)  or  by  confinement  in  the  county  jail  for  not 
more  than  thirty  (30)  days,  or  both. 

(b)  The  provisions  of  this  subsection  are  cumulative  and  supplemental 
to  any  other  provision  of  law,  and  a  conviction  or  penalty  imposed  under  this 
section  shall  not  preclude  any  other  action  at  law,  proceedings  for  profes- 
sional discipline  or  other  criminal  proceedings. 

SOURCES:  Laws,  1987,  ch.  378,  eff  from  and  after  July  1,  1987. 

Cross  References  —  Disposition  of  tissue  or  external  member  of  decedent's  body, 
see  §  41-39-1. 

Imposition  of  standard  state  assessment  in  addition  to  all  court  imposed  fines  or 
other  penalties  for  any  misdemeanor  violation,  see  §  99-19-73. 

ATTORNEY  GENERAL  OPINIONS 

Under  Miss.  Code  Section  41-39-13,  that  he  is  under  no  obligation  to  attempt 

medical  examiner  should  place  "toe  tag"  to  identify  presence  of  such  agent  for  pur- 

on  body  only  if  he  knows  that  deceased  pose  of  tagging  body.  Cobb,  Jan.  4,  1993, 

was  infected  with  agent  which  causes  in-  A.G.  Op.  #92-0838. 
fectious  or  communicable  disease,  and 

§  41-39-15.  Repealed. 

Repealed  by  Laws,  2008,  ch.  561,  §  26,  effective  July  1,  2008. 

§  41-39-15.  [Laws,  1987,  ch.  433;  Laws,  1988,  ch.  355;  Laws,  1993,  ch.  423, 
§  1;  Laws,  1998,  ch.  540,  §  1;  Laws,  2005,  ch.  472,  §  2;  Laws,  2007,  ch.  450, 
§  1,  eff  from  and  after  June  30,  2007.] 

Editor's  Note  —  Former  §  41-39-15  was  entitled:  "Identification  of  potential  organ 
and  tissue  donors;  protocol;  removal  of  organs  for  transplantation;  notification  of 
medical  examiner  if  deceased  patient  is  subject  of  medical-legal  death  investigation; 
performance  improvement  record  reviews;  out  of  state  shipments;  civil  liability;  gifts  to 
medical  schools;  organ  donation  made  by  will,  durable  power  of  attorney,  living  will  or 
under  Anatomical  Gift  Law  supersedes  decision  made  by  family  of  donor." 

For  present  similar  provisions,  see  §§  41-39-101  et  seq. 

THE  ANATOMICAL  GIFT  LAW 
[REPEALED] 

Sec. 

41-39-31  through  41-39-53.  [Repealed] 

§§  41-39-31  through  41-39-53.  [Repealed]. 

Repealed  by  Laws,  2008,  ch.  561,  §  26,  effective  July  1,  2008. 

§  41-39-31.  [Codes,  1942,  §  278.3-08;  Laws,  1970,  ch.  413,  §  8,  eff  from 
and  after  passage  (approved  April  6,  1970).] 

§  41-39-33.  [Codes,  1942,  §  278.3-02;  Laws,  1970,  ch.  413,  §  2;  Laws, 
1975,  ch.  328,  §  2;  Laws,  1980,  ch.  403,  §  2,  eff  from  and  after  July  1,  1980.] 
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§  41-39-35.  [Codes,  1942,  §  278.3-01;  Laws,  1970,  ch.  413,  §  1;  Laws, 
1976,  ch.  406,  §  2,  efrfrom  and  after  July  1,  1976.] 

§  41-39-37.  [Codes,  1942,  §  278.3-03;  Laws,  1970,  ch.  413,  §  3;  Laws, 
1980,  ch.  403,  §  3,  efffrom  and  after  July  1,  1980.] 

§  41-39-39.  [Codes,  1942,  §  278.3-04;  Laws,  1970,  ch.  413,  §  4;  Laws, 
1975,  ch.  328,  §  3;  Laws,  1980,  ch.  403,  §  4,  efffrom  and  after  July  1,  1980.] 

§  41-39-41.  [Codes,  1942,  §  278.3-05;  Laws,  1970,  ch.  413,  §  5,  efffrom 
and  after  passage  (approved  April  6,  1970).] 

§  41-39-43.  [Codes,  1942,  §  278.3-06;  Laws,  1970,  ch.  413,  §  6,  eff  from 
and  after  passage  (approved  April  6,  1970).] 

§  41-39-45.  [Codes,  1942,  §  278.3-06;  Laws,  1970,  ch.  413,  §  6,  eff  from 
and  after  passage  (approved  April  6,  1970).] 

§  41-39-47.  [Codes,  1942,  §  278.3-06;  Laws,  1970,  ch.  413,  §  6,  eff  from 
and  after  passage  (approved  April  6,  1970).] 

§  41-39-49.  [Codes,  1942,  §  278.3-06;  Laws,  1970,  ch.  413,  §  6,  eff  from 
and  after  passage  (approved  April  6,  1970).] 

§  41-39-51.  [Codes,  1942,  §  278.3-07;  Laws,  1970,  ch.  413,  §  7,  efffrom 
and  after  passage  (approved  April  6,  1970).] 

§  41-39-53.  [Laws,  1974,  ch.  385,  eff  from  and  after  passage  (approved 
IMarch  21,  1974);  Laws,  1998,  ch.  540,  §  2,  efffrom  and  after  IMay  1,  1998.] 

Editor's  Note  —  Former  §§  41-39-15  through  41-39-53  were  entitled:  "The  Ana- 
tomical Gift  Law." 

For  present  similar  provisions,  see  the  Revised  Mississippi  Uniform  Anatomical  Gift 
Act,  codified  as  §§  41-39-101  et  seq. 

REVISED  IMISSISSIPPI  UNIFORIM  ANATOIMICAL  GIFT  ACT  (UAGA) 


Sec. 

41-39-101.  Short  title  [Repealed  effective  July  1,  2014]. 
41-39-103.  Definitions  [Repealed  effective  July  1,  2014]. 
41-39-105.       Applicability  [Repealed  effective  July  1,  2014]. 

41-39-107.       Who  may  make  anatomical  gift  before  donor's  death  [Repealed  effective 
July  1,  2014]. 

41-39-109.       Manner  of  m^aking  anatomical  gift  before  donor's  death  [Repealed 

effective  July  1,  2014]. 
41-39-111.        Amending  or  revoking  anatomical  gift  before  donor's  death  [Repealed 

effective  July  1,  2014]. 
41-39-113.       Refusal  to  make  anatomical  gift;  effect  of  refusal  [Repealed  effective 

July  1,  2014]. 

41-39-115.        Preclusive  effect  of  anatomical  gift,  amendment,  or  revocation  [Repealed 

effective  July  1,  2014]. 
41-39-117.       Who  may  make  anatomical  gift  of  decedent's  body  or  part  [Repealed 

effective  July  1,  2014]. 
41-39-119.       Manner  of  making,  amending,  or  revoking  anatomical  gift  of  decedent's 

body  or  part  [Repealed  effective  July  1,  2014]. 
41-39-121.       Persons  that  may  receive  anatomical  gift;  purpose  of  anatomical  gift 

[Repealed  effective  July  1,  2014]. 
41-39-123.       Search  and  notification  [Repealed  effective  July  1,  2014]. 
41-39-125.       Delivery  of  document  of  gift  not  required;  right  to  examine  [Repealed 

effective  July  1,  2014]. 
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41-39-127.       Rights  and  duties  of  procurement  organization  and  others  [Repealed 

effective  July  1,  2014]. 
41-39-129.       Coordination  of  procurement  and  use  [Repealed  effective  July  1,  2014]. 
41-39-131.       Sale  or  purchase  of  parts  prohibited  [Repealed  effective  July  1,  2014]. 
41-39-133.       Other  prohibited  acts  [Repealed  effective  July  1,  2014]. 
41-39-135.       Immunity  [Repealed  effective  July  1,  2014]. 

41-39-137.       Law  governing  validity;  choice  of  law  as  to  execution  of  document  of  gift; 

presumption  of  validity  [Repealed  effective  July  1,  2014]. 
41-39-139.       Donor  registry  [Repealed  effective  July  1,  2014]. 

41-39-141.       Effect  of  anatomical  gift  on  advance  health-care  directive  [Repealed 

effective  July  1,  2014]. 
41-39-143.       Notification  of  medical  examiner  if  deceased  patient  is  subject  of 

medical-legal  death  investigation  [Repealed  effective  July  1,  2014]. 
41-39-145.       Uniformity  of  application  and  construction  [Repealed  effective  July  1, 

2014]. 

41-39-147.       Relation  to  electronic  signatures  in  global  and  national  commerce  act 

[Repealed  effective  July  1,  2014]. 
41-39-149.  Repealer. 


§  41-39-101.    Short  title  [Repealed  effective  July  1,  2014]. 

Sections  41-39-101  through  41-39-149  may  be  cited  as  the  Revised 
Mississippi  Uniform  Anatomical  Gift  Act  (UAGA). 

SOURCES:  Laws,  2008,  ch.  561,  §  1;  reenacted  without  change.  Laws,  2012,  ch. 
346,  §  1,  eff  from  and  after  July  1,  2012. 

Editor's  Note  —  For  repeal  of  this  section,  see  §  41-39-149. 

Amendment  Notes  —  The  2012  amendment  reenacted  the  section  without  change. 
Comparable  Laws  from  other  States  —  Alabama  Code  Annotated,  §§  22-19-160 
et  seq. 

Arkansas  Code  Annotated  §§  20-17-1201  et  seq. 
Florida  Annotated  Statutes  §§  765.510  et  seq. 
Official  Code  of  Georgia  Annotated,  §§  765.510  et  seq. 
Louisiana  Revised  Statutes,  §§  17:2351  et  seq. 
North  Carolina  General  Statutes,  §§  130A-412.3  et  seq. 
South  Carolina  Code  Annotated,  §§  44-43-310  et  seq. 
Tennessee  Code  Annotated,  §§  68-30-101  et  seq. 
Virginia  Code  Annotated,  §§  32.1-291.1  et  seq. 

§  41-39-103.    Definitions  [Repealed  effective  July  1,  2014]. 

In  Sections  41-39-101  through  41-39-149: 

(1)  "Adult"  means  an  individual  who  is  at  least  eighteen  (18)  years  of 

age. 

(2)  "Agent"  means  an  individual: 

(A)  Authorized  to  make  health  care  decisions  on  the  principal's  behalf 
by  a  power  of  attorney  for  health  care;  or 

(B)  Expressly  authorized  to  make  an  anatomical  gift  on  the  princi- 
pal's behalf  by  any  other  record  signed  by  the  principal. 

(3)  "Anatomical  gift"  means  a  donation  of  all  or  part  of  a  human  body  to 
take  effect  after  the  donor's  death  for  the  purpose  of  transplantation, 
therapy,  research,  or  education. 
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(4)  "Decedent"  means  a  deceased  individual  whose  body  or  part  is  or 
may  be  the  source  of  an  anatomical  gift.  The  term  includes  a  stillborn  infant 
and,  subject  to  restrictions  imposed  by  law  other  than  Sections  41-39-101 
through  41-39-149,  a  fetus. 

(5)  "Disinterested  witness"  means  a  witness  other  than  the  spouse, 
child,  parent,  sibling,  grandchild,  grandparent,  or  guardian  of  the  individual 
who  makes,  amends,  revokes,  or  refuses  to  make  an  anatomical  gift,  or 
another  adult  who  exhibited  special  care  and  concern  for  the  individual.  The 
term  does  not  include  a  person  to  which  an  anatomical  gift  could  pass  under 
Section  41-39-121. 

(6)  "Document  of  gift"  means  a  donor  card  or  other  record  used  to  make 
an  anatomical  gift.  The  term  includes  a  statement  or  symbol  on  a  driver's 
license,  identification  card,  or  donor  registry. 

(7)  "Donor"  means  an  individual  whose  body  or  part  is  the  subject  of  an 
anatomical  gift. 

(8)  "Donor  registry"  means  a  database  that  contains  records  of  anatomi- 
cal gifts  and  amendments  to  or  revocations  of  anatomical  gifts. 

(9)  "Driver's  license"  means  a  license  or  permit  issued  by  the  Missis- 
sippi Department  of  Public  Safety  to  operate  a  vehicle,  whether  or  not 
conditions  are  attached  to  the  license  or  permit. 

(10)  "Eye  bank"  means  a  person  that  is  licensed,  accredited,  or  regu- 
lated under  federal  or  state  law  to  engage  in  the  recovery,  screening,  testing, 
processing,  storage,  or  distribution  of  human  eyes  or  portions  of  human  eyes. 

(11)  "Guardian"  means  a  person  appointed  by  a  court  to  make  decisions 
regarding  the  support,  care,  education,  health,  or  welfare  of  an  individual. 
The  term  does  not  include  a  guardian  ad  litem. 

(12)  "Hospital"  means  a  facility  licensed  as  a  hospital  under  the  law  of 
any  state  or  a  facility  operated  as  a  hospital  by  the  United  States,  a  state,  or 
a  subdivision  of  a  state. 

(13)  "Identification  card"  means  an  identification  card  issued  by  the 
Mississippi  Department  of  Public  Safety. 

(14)  "Know"  means  to  have  actual  knowledge. 

(15)  "Minor"  means  an  individual  who  is  under  eighteen  (18)  years  of 

age. 

(16)  "Organ  procurement  organization"  means  a  person  designated  by 
the  Secretary  of  the  United  States  Department  of  Health  and  Human 
Services  as  an  organ  procurement  organization. 

(17)  "Parent"  means  a  parent  whose  parental  rights  have  not  been 
terminated. 

(18)  "Part"  means  an  organ,  an  eye,  or  tissue  of  a  human  being.  The 
term  does  not  include  the  whole  body. 

(19)  "Person"  means  an  individual,  corporation,  business  trust,  estate, 
trust,  partnership,  limited  liability  company,  association,  joint  venture, 
public  corporation,  government  or  governmental  subdivision,  agency,  or 
instrumentality,  or  any  other  legal  or  commercial  entity. 

(20)  "Physician"  means  an  individual  authorized  to  practice  medicine  or 
osteopathy  under  the  law  of  any  state. 
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(21)  "Procurement  organisation"  means  an  eye  bank,  organ  procure- 
ment organization,  or  tissue  bank. 

(22)  "Prospective  donor"  means  an  individual  who  is  dead  or  near 
death,  Glasgow  Coma  Scale  of  five  (5)  or  less,  and  has  been  determined  by  a 
procurement  organization  to  have  a  part  that  could  be  medically  suitable  for 
transplantation,  therapy,  research,  or  education.  The  term  does  not  include 
an  individual  who  has  made  a  refusal. 

(23)  "Reasonably  available"  means  able  to  be  contacted  by  a  procure- 
ment organization  without  undue  effort  and  willing  and  able  to  act  in  a 
timely  manner  consistent  with  existing  medical  criteria  necessary  for  the 
making  of  an  anatomical  gift. 

(24)  "Recipient"  means  an  individual  into  whose  body  a  decedent's  part 
has  been  or  is  intended  to  be  transplanted. 

(25)  "Record"  means  information  that  is  inscribed  on  a  tangible  medium 
or  that  is  stored  in  an  electronic  or  other  medium  and  is  retrievable  in 
perceivable  form. 

(26)  "Refusal"  means  a  record  created  under  Section  41-39-113  that 
expressly  states  an  intent  to  bar  other  persons  from  making  an  anatomical 
gift  of  an  individual's  body  or  part. 

(27)  "Sign"  means,  with  the  present  intent  to  authenticate  or  adopt  a 
record: 

(A)  To  execute  or  adopt  a  tangible  symbol;  or 

(B)  To  attach  to  or  logically  associate  with  the  record  an  electronic 
symbol,  sound,  or  process. 

(28)  "State"  means  a  state  of  the  United  States,  the  District  of  Colum- 
bia, Puerto  Rico,  the  United  States  Virgin  Islands,  or  any  territory  or  insular 
possession  subject  to  the  jurisdiction  of  the  United  States. 

(29)  "Technician"  means  an  individual  determined  to  be  qualified  to 
remove  or  process  parts  by  an  appropriate  organization  that  is  licensed, 
accredited,  or  regulated  under  federal  or  state  law.  The  term  includes  an 
enucleator. 

(30)  "Tissue"  means  a  portion  of  the  human  body  other  than  an  organ  or 
an  eye.  The  term  does  not  include  blood  unless  the  blood  is  donated  for  the 
purpose  of  research  or  education. 

(31)  "Tissue  bank"  means  a  person  that  is  licensed,  accredited,  or 
regulated  under  federal  or  state  law  to  engage  in  the  recovery,  screening, 
testing,  processing,  storage,  or  distribution  of  tissue. 

(32)  "Transplant  hospital"  means  a  hospital  that  furnishes  organ  trans- 
plants and  other  medical  and  surgical  specialty  services  required  for  the  care 
of  transplant  patients. 

SOURCES:  Laws,  2008,  ch.  561,  §  2;  reenacted  without  change,  Laws,  2012,  ch. 
346,  §  2,  eff  from  and  after  July  1,  2012. 

Editor's  Note  —  For  repeal  of  this  section,  see  §  41-39-149. 

Amendment  Notes  —  The  2012  amendment  reenacted  the  section  without  change. 
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§  41-39-105.    Applicability  [Repealed  effective  July  1,  2014]. 

Sections  41-39-101  through  41-39-149  apply  to  an  anatomical  gift  or 
amendment  to,  revocation  of,  or  refusal  to  make  an  anatomical  gift,  whenever 
made. 

SOURCES:  Laws,  2008,  ch.  561,  §  3;  reenacted  without  change.  Laws,  2012,  ch. 
346,  §  3,  eff  from  and  after  July  1,  2012. 

Editor's  Note  —  For  repeal  of  this  section,  see  §  41-39-149. 

Amendment  Notes  —  The  2012  amendment  reenacted  the  section  without  change. 

§  41-39-107.    Who  may  make  anatomical  gift  before  donor's 
death  [Repealed  effective  July  1,  2014]. 

Subject  to  Section  41-39-115,  an  anatomical  gift  of  a  donor's  body  or  part 
may  be  made  during  the  life  of  the  donor  for  the  purpose  of  transplantation, 
therapy,  research,  or  education  in  the  manner  provided  in  Section  41-39-109 
by: 

(1)  The  donor,  if  the  donor  is  an  adult  or  if  the  donor  is  a  minor  and  is: 

(A)  Emancipated;  or 

(B)  Authorized  under  state  law  to  apply  for  a  driver's  license  because 
the  donor  is  at  least  eighteen  (18)  years  of  age; 

(2)  An  agent  of  the  donor,  unless  the  power  of  attorney  for  health  care 
or  other  record  prohibits  the  agent  from  making  an  anatomical  gift; 

(3)  A  parent  of  the  donor,  if  the  donor  is  an  unemancipated  minor;  or 

(4)  The  donor's  guardian. 

SOURCES:  Laws,  2008,  ch.  561,  §  4;  reenacted  without  change.  Laws,  2012,  ch. 
346,  §  4,  eff  from  and  after  July  1,  2012. 

Editor's  Note  —  For  repeal  of  this  section,  see  §  41-39-149. 

Amendment  Notes  —  The  2012  amendment  reenacted  the  section  without  change. 

§  41-39-109.    Manner  of  making  anatomical  gift  before  donor's 
death  [Repealed  effective  July  1,  2014]. 

(a)  A  donor  may  make  an  anatomical  gift: 

(1)  By  authorizing  a  statement  or  symbol  indicating  that  the  donor  has 
made  an  anatomical  gift  to  be  imprinted  on  the  donor's  driver's  license  or 
identification  card; 

(2)  In  a  will; 

(3)  During  a  terminal  illness  or  injury  of  the  donor,  by  any  form  of 
communication  addressed  to  at  least  two  (2)  adults,  at  least  one  (1)  of  whom 
is  a  disinterested  witness;  or 

(4)  As  provided  in  subsection  (b). 

(b)  A  donor  or  other  person  authorized  to  make  an  anatomical  gift  under 
Section  41-39-107  may  make  a  gift  by  a  donor  card  or  other  record  signed  by 
the  donor  or  other  person  making  the  gift  or  by  authorizing  that  a  statement 
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or  symbol  indicating  that  the  donor  has  made  an  anatomical  gift  be  included  on 
a  donor  registry.  If  the  donor  or  other  person  is  physically  unable  to  sign  a 
record,  the  record  may  be  signed  by  another  individual  at  the  direction  of  the 
donor  or  other  person  and  must: 

(1)  Be  witnessed  by  at  least  two  (2)  adults,  at  least  one  (1)  of  whom  is  a 
disinterested  witness,  who  have  signed  at  the  request  of  the  donor  or  the 
other  person;  and 

(2)  State  that  it  has  been  signed  and  witnessed  as  provided  in  para- 
graph (1). 

(c)  Revocation,  suspension,  expiration,  or  cancellation  of  a  driver's  license 
or  identification  card  upon  which  an  anatomical  gift  is  indicated  does  not 
invalidate  the  gift. 

(d)  An  anatomical  gift  made  by  will  takes  effect  upon  the  donor's  death 
whether  or  not  the  will  is  probated.  Invalidation  of  the  will  after  the  donor's 
death  does  not  invalidate  the  gift. 

SOURCES:  Laws,  2008,  ch.  561,  §  5;  reenacted  without  change.  Laws,  2012,  ch. 
346,  §  5,  eff  from  and  after  July  1,  2012. 

Editor's  Note  —  For  repeal  of  this  section,  see  §  41-39-149. 

Amendment  Notes  —  The  2012  amendment  reenacted  the  section  without  change. 

§  41-39-111.    Amending  or  revoking  anatomical  gift  before 
donor's  death  [Repealed  effective  July  1,  2014]. 

(a)  Subject  to  Section  41-39-115,  a  donor  or  other  person  authorized  to 
make  an  anatomical  gift  under  Section  41-39-107  may  amend  or  revoke  an 
anatomical  gift  by: 

(1)  A  record  signed  by: 

(A)  The  donor; 

(B)  The  other  person;  or 

(C)  Subject  to  subsection  (b),  another  individual  acting  at  the  direc- 
tion of  the  donor  or  the  other  person  if  the  donor  or  other  person  is 
physically  unable  to  sign;  or 

(2)  A  later-executed  document  of  gift  that  amends  or  revokes  a  previous 
anatomical  gift  or  portion  of  an  anatomical  gift,  either  expressly  or  by 
inconsistency. 

(b)  A  record  signed  pursuant  to  subsection  (a)(1)(C)  must: 

(1)  Be  witnessed  by  at  least  two  (2)  adults,  at  least  one  (1)  of  whom  is  a 
disinterested  witness,  who  have  signed  at  the  request  of  the  donor  or  the 
other  person;  and 

(2)  State  that  it  has  been  signed  and  witnessed  as  provided  in  para- 
graph (1). 

(c)  Subject  to  Section  41-39-115,  a  donor  or  other  person  authorized  to 
make  an  anatomical  gift  under  Section  41-39-107  may  revoke  an  anatomical 
gift  by  the  destruction  or  cancellation  of  the  document  of  gift,  or  the  portion  of 
the  document  of  gift  used  to  make  the  gift,  with  the  intent  to  revoke  the  gift. 
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(d)  A  donor  may  amend  or  revoke  an  anatomical  gift  that  was  not  made  in 
a  will  by  any  form  of  communication  during  a  terminal  illness  or  injury 
addressed  to  at  least  two  (2)  adults,  at  least  one  (1)  of  whom  is  a  disinterested 
witness. 

(e)  A  donor  who  makes  an  anatomical  gift  in  a  will  may  amend  or  revoke 
the  gift  in  the  manner  provided  for  amendment  or  revocation  of  wills  or  as 
provided  in  subsection  (a). 

SOURCES:  Laws,  2008,  ch.  561,  §  6  reenacted  without  change.  Laws,  2012,  ch. 
346,  §  6,  eff  from  and  after  July  1,  2012. 

Editor's  Note  —  For  repeal  of  this  section,  see  §  41-39-149. 

Amendment  Notes  —  The  2012  amendment  reenacted  the  section  without  change. 

§  41-39-113.    Refusal  to  make  anatomical  gift;  effect  of  refusal 
[Repealed  effective  July  1,  2014]. 

(a)  An  individual  may  refuse  to  make  an  anatomical  gift  of  the  individu- 
al's body  or  part  by: 

(1)  A  record  signed  by: 

(A)  The  individual;  or 

(B)  Subject  to  subsection  (b),  another  individual  acting  at  the  direc- 
tion of  the  individual  if  the  individual  is  physically  unable  to  sign; 

(2)  The  individual's  will,  whether  or  not  the  will  is  admitted  to  probate 
or  invalidated  after  the  individual's  death;  or 

(3)  Any  form  of  communication  made  by  the  individual  during  the 
individual's  terminal  illness  or  injury  addressed  to  at  least  two  (2)  adults,  at 
least  one  (1)  of  whom  is  a  disinterested  witness. 

(b)  A  record  signed  pursuant  to  subsection  (a)(1)(B)  must: 

(1)  Be  witnessed  by  at  least  two  (2)  adults,  at  least  one  (1)  of  whom  is  a 
disinterested  witness,  who  have  signed  at  the  request  of  the  individual;  and 

(2)  State  that  it  has  been  signed  and  witnessed  as  provided  in  para- 
graph (1). 

(c)  An  individual  who  has  made  a  refusal  may  amend  or  revoke  the 
refusal: 

(1)  In  the  manner  provided  in  subsection  (a)  for  making  a  refusal; 

(2)  By  subsequently  making  an  anatomical  gift  pursuant  to  Section 
41-39-109  that  is  inconsistent  with  the  refusal;  or 

(3)  By  destrojdng  or  canceling  the  record  evidencing  the  refusal,  or  the 
portion  of  the  record  used  to  make  the  refusal,  with  the  intent  to  revoke  the 
refusal. 

(d)  Except  as  otherwise  provided  in  Section  41-39-115(h),  in  the  absence  of 
an  express,  contrary  indication  by  the  individual  set  forth  in  the  refusal,  an 
individual's  unrevoked  refusal  to  make  an  anatomical  gift  of  the  individual's 
body  or  part  bars  all  other  persons  from  making  an  anatomical  gift  of  the 
individual's  body  or  part. 
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SOURCES:  Laws,  2008,  ch.  561,  §  7;  reenacted  without  change,  Laws,  2012,  ch. 
346,  §  7,  eff  from  and  after  July  1,  2012. 

Editor's  Note  —  For  repeal  of  this  section,  see  §  41-39-149. 

Amendment  Notes  —  The  2012  amendment  reenacted  the  section  without  change. 

§  41-39-115.    Preclusive  effect  of  anatomical  gift,  amendment, 
or  revocation  [Repealed  effective  July  1,  2014]. 

(a)  Except  as  otherwise  provided  in  subsection  (g)  and  subject  to  subsec- 
tion (f),  in  the  absence  of  an  express,  contrary  indication  by  the  donor,  a  person 
other  than  the  donor  is  barred  from  making,  amending,  or  revoking  an 
anatomical  gift  of  a  donor's  body  or  part  if  the  donor  made  an  anatomical  gift 
of  the  donor's  body  or  part  under  Section  41-39-109  or  an  amendment  to  an 
anatomical  gift  of  the  donor's  body  or  part  under  Section  41-39-111. 

(b)  A  donor's  revocation  of  an  anatomical  gift  of  the  donor's  body  or  part 
under  Section  41-39-111  is  not  a  refusal  and  does  not  bar  another  person 
specified  in  Section  41-39-107  or  41-39-117  from  making  an  anatomical  gift  of 
the  donor's  body  or  part  under  Section  41-39-109  or  41-39-119. 

(c)  If  a  person  other  than  the  donor  makes  an  unrevoked  anatomical  gift 
of  the  donor's  body  or  part  under  Section  41-39-109  or  an  amendment  to  an 
anatomical  gift  of  the  donor's  body  or  part  under  Section  41-39-111,  another 
person  may  not  make,  amend,  or  revoke  the  gift  of  the  donor's  body  or  part 
under  Section  41-39-119. 

(d)  A  revocation  of  an  anatomical  gift  of  a  donor's  body  or  part  under 
Section  41-39-111  by  a  person  other  than  the  donor  does  not  bar  another  person 
from  making  an  anatomical  gift  of  the  body  or  part  under  Section  41-39-109  or 
41-39-119. 

(e)  In  the  absence  of  an  express,  contrary  indication  by  the  donor  or  other 
person  authorized  to  make  an  anatomical  gift  under  Section  41-39-107,  an 
anatomical  gift  of  a  part  is  neither  a  refusal  to  give  another  part  nor  a 
limitation  on  the  making  of  an  anatomical  gift  of  another  part  at  a  later  time 
by  the  donor  or  another  person. 

(f)  In  the  absence  of  an  express,  contrary  indication  by  the  donor  or  other 
person  authorized  to  make  an  anatomical  gift  under  Section  41-39-107,  an 
anatomical  gift  of  a  part  for  one  or  more  of  the  purposes  set  forth  in  Section 
41-39-107  is  not  a  limitation  on  the  making  of  an  anatomical  gift  of  the  part  for 
any  of  the  other  purposes  by  the  donor  or  any  other  person  under  Section 
41-39-109  or  41-39-119. 

(g)  If  a  donor  who  is  an  unemancipated  minor  dies,  a  parent  of  the  donor 
who  is  reasonably  available  may  revoke  or  amend  an  anatomical  gift  of  the 
donor's  body  or  part. 

(h)  If  an  unemancipated  minor  who  signed  a  refusal  dies,  a  parent  of  the 
minor  who  is  reasonably  available  may  revoke  the  minor's  refusal. 

SOURCES:  Laws,  2008,  ch.  561,  §  8;  reenacted  without  change.  Laws,  2012,  ch. 
346,  §  8,  eff  from  and  after  July  1,  2012. 
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Editor's  Note  —  For  repeal  of  this  section,  see  §  41-39-149. 

Amendment  Notes  —  The  2012  amendment  reenacted  the  section  without  change. 

§  41-39-117.  Who  may  make  anatomical  gift  of  decedent's 
body  or  part  [Repealed  effective  July  1,  2014]. 

(a)  Subject  to  subsections  (b)  and  (c)  and  unless  barred  by  Section 
41-39-113  or  41-39-115,  an  anatomical  gift  of  a  decedent's  body  or  part  for 
purpose  of  transplantation,  therapy,  research,  or  education  may  be  made  by 
any  member  of  the  following  classes  of  persons  who  is  reasonably  available,  in 
the  order  of  priority  listed: 

(1)  An  agent  of  the  decedent  at  the  time  of  death  who  could  have  made 
an  anatomical  gift  under  Section  41-39-107(2)  immediately  before  the 
decedent's  death; 

(2)  The  spouse  of  the  decedent; 

(3)  Adult  children  of  the  decedent; 
(4>  Parents  of  the  decedent; 

(5)  Adult  siblings  of  the  decedent; 

(6)  Adult  grandchildren  of  the  decedent; 

(7)  Grandparents  of  the  decedent; 

(8)  An  adult  who  exhibited  special  care  and  concern  for  the  decedent; 

(9)  The  persons  who  were  acting  as  the  guardians  of  the  person  of  the 
decedent  at  the  time  of  death;  and 

(10)  Any  other  person  having  the  authority  to  dispose  of  the  decedent's 
body 

(b)  If  there  is  more  than  one  (1)  member  of  a  class  listed  in  subsection  (a) 
(1),  (3),  (4),  (5),  (6),  (7),  or  (9)  entitled  to  make  an  anatomical  gift,  an  anatomical 
gift  may  be  made  by  a  member  of  the  class  unless  that  member  or  a  person  to 
which  the  gift  may  pass  under  Section  41-39-121  knows  of  an  objection  by 
another  member  of  the  class.  If  an  objection  is  known,  the  gift  may  be  made 
only  by  a  majority  of  the  members  of  the  class  who  are  reasonably  available. 

(c)  A  person  may  not  make  an  anatomical  gift  if,  at  the  time  of  the 
decedent's  death,  a  person  in  a  prior  class  under  subsection  (a)  is  reasonably 
available  to  make  or  to  object  to  the  making  of  an  anatomical  gift. 

SOURCES:  Laws,  2008,  ch.  561,  §  9;  reenacted  without  change.  Laws,  2012,  ch. 
346,  §  9,  eff  from  and  after  July  1,  2012. 

Editor's  Note  —  For  repeal  of  this  section,  see  §  41-39-149. 

Amendment  Notes  —  The  2012  amendment  reenacted  the  section  without  change. 

§  41-39-119.  Manner  of  making,  amending,  or  revoking  ana- 
tomical gift  of  decedent's  body  or  part  [Repealed  effective 
July  1,  2014]. 

(a)  A  person  authorized  to  make  an  anatomical  gift  under  Section  41-39- 
117  may  make  an  anatomical  gift  by  a  document  of  gift  signed  by  the  person 
making  the  gift  or  by  that  person's  oral  communication  that  is  electronically 


707 


§  41-39-121 


Public  Health 


recorded  or  is  contemporaneously  reduced  to  a  record  and  signed  by  the 
individual  receiving  the  oral  communication. 

(b)  Subject  to  subsection  (c),  an  anatomical  gift  by  a  person  authorized 
under  Section  41-39-117  may  be  amended  or  revoked  orally  or  in  a  record  by 
any  member  of  a  prior  class  who  is  reasonably  available.  If  more  than  one  (1) 
member  of  the  prior  class  is  reasonably  available,  the  gift  made  by  a  person 
authorized  under  Section  41-39-117  may  be: 

(1)  Amended  only  if  a  majority  of  the  reasonably  available  members 
agree  to  the  amending  of  the  gift;  or 

(2)  Revoked  only  if  a  majority  of  the  reasonably  available  members 
agree  to  the  revoking  of  the  gift  or  if  they  are  equally  divided  as  to  whether 
to  revoke  the  gift. 

(c)  A  revocation  under  subsection  (b)  is  effective  only  if,  before  an  incision 
has  been  made  to  remove  a  part  from  the  donor's  body  or  before  invasive 
procedures  have  begun  to  prepare  the  recipient,  the  procurement  organization, 
transplant  hospital,  or  physician  or  technician  knows  of  the  revocation. 

SOURCES:  Laws,  2008,  ch.  561,  §  10  reenacted  without  change,  Laws,  2012,  ch. 
346,  §  10,  eff  from  and  after  July  1,  2012. 

Editor's  Note  —  For  repeal  of  this  section,  see  §  41-39-149. 

Amendment  Notes  —  The  2012  amendment  reenacted  the  section  without  change. 

§  41-39-121.    Persons  that  may  receive  anatomical  gift;  pur- 
pose of  anatomical  gift  [Repealed  effective  July  1,  2014]. 

(a)  An  anatomical  gift  may  be  made  to  the  following  persons  named  in  the 
document  of  gift: 

(1)  A  hospital;  accredited  medical  school,  dental  school,  college,  or 
university;  organ  procurement  organization;  or  other  appropriate  person,  for 
research  or  education; 

(2)  Subject  to  subsection  (b),  an  individual  designated  by  the  person 
making  the  anatomical  gift  if  the  individual  is  the  recipient  of  the  part;  or 

(3)  An  eye  bank  or  tissue  bank. 

(b)  If  an  anatomical  gift  to  an  individual  under  subsection  (a)(2)  cannot  be 
transplanted  into  the  individual,  the  part  passes  in  accordance  with  subsection 
(g)  in  the  absence  of  an  express,  contrary  indication  by  the  person  making  the 
anatomical  gift. 

(c)  If  an  anatomical  gift  of  one  or  more  specific  parts  or  of  all  parts  is  made 
in  a  document  of  gift  that  does  not  name  a  person  described  in  subsection  (a) 
but  identifies  the  purpose  for  which  an  anatomical  gift  may  be  used,  the 
following  rules  apply: 

(1)  If  the  part  is  an  eye  and  the  gift  is  for  the  purpose  of  transplantation 
or  therapy,  the  gift  passes  to  the  appropriate  eye  bank. 

(2)  If  the  part  is  tissue  and  the  gift  is  for  the  purpose  of  transplantation 
or  therapy,  the  gift  passes  to  the  appropriate  tissue  bank. 


708 


Disposition  of  Human  Bodies,  Etc. 


§  41-39-121 


(3)  If  the  part  is  an  organ  and  the  gift  is  for  the  purpose  of  transplan- 
tation or  therapy,  the  gift  passes  to  the  appropriate  organ  procurement 
organization  as  custodian  of  the  organ. 

(4)  If  the  part  is  an  organ,  an  eye,  or  tissue  and  the  gift  is  for  the 
purpose  of  research  or  education,  the  gift  passes  to  the  appropriate  procure- 
ment organization. 

(d)  For  the  purpose  of  subsection  (c),  if  there  is  more  than  one  (1)  purpose 
of  an  anatomical  gift  set  forth  in  the  document  of  gift  but  the  purposes  are  not 
set  forth  in  any  priority,  the  gift  must  be  used  for  transplantation  or  therapy, 
if  suitable.  If  the  gift  cannot  be  used  for  transplantation  or  therapy,  the  gift 
may  be  used  for  research  or  education. 

(e)  If  an  anatomical  gift  of  one  or  more  specific  parts  is  made  in  a 
document  of  gift  that  does  not  name  a  person  described  in  subsection  (a)  and 
does  not  identify  the  purpose  of  the  gift,  the  gift  may  be  used  only  for 
transplantation  or  therapy,  and  the  gift  passes  in  accordance  with  subsection 

(g). 

(f)  If  a  document  of  gift  specifies  only  a  general  intent  to  make  an 
anatomical  gift  by  words  such  as  "donor,"  "organ  donor,"  or  "body  donor,"  or  by 
a  symbol  or  statement  of  similar  import,  the  gift  may  be  used  only  for 
transplantation  or  therapy,  and  the  gift  passes  in  accordance  with  subsection 

(g)  . 

(g)  For  purposes  of  subsections  (b),  (e),  and  (f)  the  following  rules  apply: 

(1)  If  the  part  is  an  eye,  the  gift  passes  to  the  appropriate  eye  bank. 

(2)  If  the  part  is  tissue,  the  gift  passes  to  the  appropriate  tissue  bank. 

(3)  If  the  part  is  an  organ,  the  gift  passes  to  the  appropriate  organ 
procurement  organization  as  custodian  of  the  organ. 

(h)  An  anatomical  gift  of  an  organ  for  transplantation  or  therapy,  other 
than  an  anatomical  gift  under  subsection  (a)(2),  passes  to  the  organ  procure- 
ment organization  as  custodian  of  the  organ. 

(i)  If  an  anatomical  gift  does  not  pass  pursuant  to  subsections  (a)  through 

(h)  or  the  decedent's  body  or  part  is  not  used  for  transplantation,  therapy, 
research,  or  education,  custody  of  the  body  or  part  passes  to  the  person  under 
obligation  to  dispose  of  the  body  or  part. 

(j)  A  person  may  not  accept  an  anatomical  gift  if  the  person  knows  that 
the  gift  was  not  effectively  made  under  Section  41-39-109  or  41-39-119  or  if  the 
person  knows  that  the  decedent  made  a  refusal  under  Section  41-39-113  that 
was  not  revoked.  For  purposes  of  the  subsection,  if  a  person  knows  that  an 
anatomical  gift  was  made  on  a  document  of  gift,  the  person  is  deemed  to  know 
of  any  amendment  or  revocation  of  the  gift  or  any  refusal  to  make  an 
anatomical  gift  on  the  same  document  of  gift. 

(k)  Except  as  otherwise  provided  in  subsection  (a)(2),  nothing  in  Sections 
41-39-101  through  41-39-149  affects  the  allocation  of  organs  for  transplanta- 
tion or  therapy. 

SOURCES:  Laws,  2008,  ch.  561,  §  11;  reenacted  without  change.  Laws,  2012,  ch. 
346,  §  11,  eff  from  and  after  July  1,  2012. 
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Editor's  Note  —  For  repeal  of  this  section,  see  §  41-39-149. 

Amendment  Notes  —  The  2012  amendment  reenacted  the  section  without  change. 

§  41-39-123.    Search  and  notification  [Repealed  effective  July 
1,  2014]. 

(a)  The  following  persons  shall  make  a  reasonable  search  of  an  individual 
who  the  person  reasonably  believes  is  dead  or  near  death  for  a  document  of  gift 
or  other  information  identifying  the  individual  as  a  donor  or  as  an  individual 
who  made  a  refusal: 

(1)  A  law  enforcement  officer,  fire  fighter,  paramedic,  or  other  emer- 
gency rescuer  finding  the  individual;  and 

(2)  If  no  other  source  of  the  information  is  immediately  available,  a 
hospital,  as  soon  as  practical  after  the  individual's  arrival  at  the  hospital. 

(b)  If  a  document  of  gift  or  a  refusal  to  make  an  anatomical  gift  is  located 
by  the  search  required  by  subsection  (a)(1)  and  the  individual  or  deceased 
individual  to  whom  it  relates  is  taken  to  a  hospital,  the  person  responsible  for 
conducting  the  search  shall  send  the  document  of  gift  or  refusal  to  the  hospital. 

(c)  A  person  is  not  subject  to  criminal  or  civil  liability  for  failing  to 
discharge  the  duties  imposed  by  this  section  but  may  be  subject  to  adminis- 
trative sanctions. 

SOURCES:  Laws,  2008,  eh.  561,  §  12;  reenacted  without  change.  Laws,  2012,  ch. 
346,  §  12,  eff  from  and  after  July  1,  2012. 

Editor's  Note  —  For  repeal  of  this  section,  see  §  41-39-149. 

Amendment  Notes  —  The  2012  amendment  reenacted  the  section  without  change. 

§  41-39-125.    Delivery  of  document  of  gift  not  required;  right 
to  examine  [Repealed  effective  July  1,  2014]. 

(a)  A  document  of  gift  need  not  be  delivered  during  the  donor's  lifetime  to 
be  effective. 

(b)  Upon  or  after  an  individual's  death,  a  person  in  possession  of  a 
document  of  gift  or  a  refusal  to  make  an  anatomical  gift  with  respect  to  the 
individual  shall  allow  examination  and  copying  of  the  document  of  gift  or 
refusal  by  a  person  authorized  to  make  or  object  to  the  making  of  an 
anatomical  gift  with  respect  to  the  individual  or  by  a  person  to  which  the  gift 
could  pass  under  Section  41-39-121. 

SOURCES:  Laws,  2008,  ch.  561,  §  13;  reenacted  without  change,  Laws,  2012,  ch. 
346,  §  13,  eff  from  and  after  July  1,  2012. 

Editor's  Note  —  For  repeal  of  this  section,  see  §  41-39-149. 

Amendment  Notes  —  The  2012  amendment  reenacted  the  section  without  change. 
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§  41-39-127.    Rights  and  duties  of  procurement  organization 
and  others  [Repealed  effective  July  1,  2014]. 

(a)  When  a  hospital  refers  an  individual  at  or  near  death  to  a  procurement 
organization,  the  organization  shall  make  a  reasonable  search  of  the  records  of 
the  Mississippi  Department  of  Public  Safety  and  any  donor  registry  that  it 
knows  exists  for  the  geographical  area  in  which  the  individual  resides  to 
ascertain  whether  the  individual  has  made  an  anatomical  gift. 

(b)  A  procurement  organization  must  be  allowed  reasonable  access  to 
information  in  the  records  of  the  Mississippi  Department  of  Public  Safety  to 
ascertain  whether  an  individual  at  or  near  death  is  a  donor. 

(c)  When  a  hospital  refers  an  individual  at  or  near  death  to  a  procurement 
organization,  the  organization  may  conduct  any  reasonable  examination 
necessary  to  ensure  the  medical  suitability  of  a  part  that  is  or  could  be  the 
subject  of  an  anatomical  gift  for  transplantation,  therapy,  research,  or  educa- 
tion from  a  donor  or  a  prospective  donor.  The  organ  procurement  organiza- 
tions, tissue  bank,  or  eye  bank,  or  hospital  medical  professionals  under  the 
direction  thereof,  may  perform  any  and  all  tests  to  evaluate  the  deceased  as  a 
potential  donor  and  any  invasive  procedures  on  the  deceased  body  in  order  to 
preserve  the  potential  donor's  organs.  During  the  examination  period,  mea- 
sures necessary  to  ensure  the  medical  suitability  of  the  part  may  not  be 
withdrawn  unless  the  hospital  or  procurement  organization  knows  that  the 
individual  expressed  a  contrary  intent.  The  procurement  organization  repre- 
sentative shall  initiate  the  consent  process  with  reasonable  discretion  and 
sensitivity  to  the  family's  circumstances,  values  and  beliefs. 

(d)  Unless  prohibited  by  law  other  than  Sections  41-39-101  through 
41-39-149,  at  any  time  after  a  donor's  death,  the  person  to  which  a  part  passes 
under  Section  41-39-121  may  conduct  any  reasonable  examination  necessary 
to  ensure  the  medical  suitability  of  the  body  or  part  for  its  intended  purpose. 

(e)  Unless  prohibited  by  law  other  than  Sections  41-39-101  through 
41-39-149,  an  examination  under  subsection  (c)  or  (d)  may  include  an  exami- 
nation of  all  medical  and  dental  records  of  the  donor  or  prospective  donor. 

(f)  Upon  the  death  of  a  minor  who  was  a  donor  or  had  signed  a  refusal, 
unless  a  procurement  organization  knows  the  minor  is  emancipated,  the 
procurement  organization  shall  conduct  a  reasonable  search  for  the  parents  of 
the  minor  and  provide  the  parents  with  an  opportunity  to  revoke  or  amend  the 
anatomical  gift  or  revoke  the  refusal. 

(g)  Upon  referral  by  a  hospital  under  subsection  (a),  a  procurement 
organization  shall  make  a  reasonable  search  for  any  person  listed  in  Section 
41-39-117  having  priority  to  make  an  anatomical  gift  on  behalf  of  a  prospective 
donor.  If  a  procurement  organization  receives  information  that  an  anatomical 
gift  to  any  other  person  was  made,  amended,  or  revoked,  it  shall  promptly 
advise  the  other  person  of  all  relevant  information. 

(h)  Subject  to  Sections  41-39-121(1)  and  41-39-143,  the  rights  of  the  person 
to  which  a  part  passes  under  Section  41-39-121  are  superior  to  the  rights  of  all 
others  with  respect  to  the  part.  The  person  may  accept  or  reject  an  anatomical 
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gift  in  whole  or  in  part.  Subject  to  the  terms  of  the  document  of  gift  and 
Sections  41-39-101  through  41-39-149,  a  person  that  accepts  an  anatomical  gift 
of  an  entire  body  may  allow  embalming,  burial  or  cremation,  and  use  of 
remains  in  a  funeral  service.  If  the  gift  is  of  a  part,  the  person  to  which  the  part 
passes  under  Section  41-39-121,  upon  the  death  of  the  donor  and  before 
embalming,  burial,  or  cremation,  shall  cause  the  part  to  be  removed  without 
unnecessary  mutilation. 

(i)  Neither  the  physician  who  attends  the  decedent  at  death  nor  the 
physician  who  determines  the  time  of  the  decedent's  death  may  participate  in 
the  procedures  for  removing  or  transplanting  a  part  from  the  decedent. 

(j)  A  physician  or  technician  may  remove  a  donated  part  from  the  body  of 
a  donor  that  the  physician  or  technician  is  qualified  to  remove. 

SOURCES:  Laws,  2008,  ch.  561,  §  14;  reenacted  without  change,  Laws,  2012,  ch. 
346,  §  14,  eff  from  and  after  July  1,  2012. 

Editor's  Note  —  For  repeal  of  this  section,  see  §  41-39-149. 

Amendment  Notes  —  The  2012  amendment  reenacted  the  section  without  change. 

§  41-39-129.    Coordination  of  procurement  and  use  [Repealed 
effective  July  1,  2014]. 

Each  hospital  in  this  state  shall  enter  into  agreements  or  affiliations  with 
procurement  organizations  for  coordination  of  procurement  and  use  of  ana- 
tomical gifts. 

SOURCES:  Laws,  2008,  ch.  561,  §  15;  reenacted  without  change.  Laws,  2012,  ch. 
346,  §  15,  eff  from  and  after  July  1,  2012. 

Editor's  Note  —  For  repeal  of  this  section,  see  §  41-39-149. 

Amendment  Notes  —  The  2012  amendment  reenacted  the  section  without  change. 

§  41-39-131.    Sale  or  purchase  of  parts  prohibited  [Repealed 
effective  July  1,  2014]. 

(a)  Except  as  otherwise  provided  in  subsection  (b),  a  person  that,  for 
valuable  consideration,  knowingly  purchases  or  sells  a  part  for  transplantation 
or  therapy  if  removal  of  a  part  from  an  individual  is  intended  to  occur  after  the 
individual's  death  commits  a  felony  and  upon  conviction  is  subject  to  a  fine  not 
exceeding  Fifty  Thousand  Dollars  ($50,000.00)  or  imprisonment  not  exceeding 
five  (5)  years,  or  both. 

(b)  A  person  may  charge  a  reasonable  amount  for  the  removal,  processing, 
preservation,  quality  control,  storage,  transportation,  implantation,  or  dis- 
posal of  a  part. 

SOURCES:  Laws,  2008,  ch.  561,  §  16;  reenacted  without  change.  Laws,  2012,  ch. 
346,  §  16,  eff  from  and  after  July  1,  2012. 

Editor's  Note  —  For  repeal  of  this  section,  see  §  41-39-149. 
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Amendment  Notes  —  The  2012  amendment  reenacted  the  section  without  change. 

Cross  References  —  Imposition  and  collection  of  separate  laboratory  analysis  fee  in 
addition  to  any  other  assessments  and  costs  imposed  by  statute  on  every  individual 
convicted  of  a  felony  in  a  case  where  Crime  Laboratory  provided  forensic  science  or 
laboratory  services  in  connection  with  the  case,  see  §  45-1-29. 

Imposition  of  standard  state  assessment  in  addition  to  all  court  imposed  fines  or 
other  penalties  for  any  felony  violation,  see  §  99-19-73. 

§  41-39-133.    Other  prohibited  acts  [Repealed  effective  July  1, 
2014]. 

A  person  that,  in  order  to  obtain  a  financial  gain,  intentionally  falsifies, 
forges,  conceals,  defaces,  or  obliterates  a  document  of  gift,  an  amendment  or 
revocation  of  a  document  of  gift,  or  a  refusal  commits  a  felony  and  upon 
conviction  is  subject  to  a  fine  not  exceeding  Fifty  Thousand  Dollars 
($50,000.00)  or  imprisonment  not  exceeding  five  (5)  years,  or  both. 

SOURCES:  Laws,  2008,  ch.  561,  §  17;  reenacted  without  change,  Laws,  2012,  ch. 
346,  §  17,  eff  from  and  after  July  1,  2012. 

Editor's  Note  —  For  repeal  of  this  section,  see  §  41-39-149. 

Amendment  Notes  —  The  2012  amendment  reenacted  the  section  without  change. 

Cross  References  —  Imposition  and  collection  of  separate  laboratory  analysis  fee  in 
addition  to  any  other  assessments  and  costs  imposed  by  statute  on  every  individual 
convicted  of  a  felony  in  a  case  where  Crime  Laboratory  provided  forensic  science  or 
laboratory  services  in  connection  with  the  case,  see  §  45-1-29. 

Imposition  of  standard  state  assessment  in  addition  to  all  court  imposed  fines  or 
other  penalties  for  any  felony  violation,  see  §  99-19-73. 

§  41-39-135.    Immunity  [Repealed  effective  July  1,  2014]. 

(a)  Any  person  who,  in  good  faith  and  acting  in  reliance  upon  and 
authorization  made  under  the  provisions  of  Sections  41-39-101  through 
41-39-149  and  v^ithout  notice  of  revocation  thereof,  takes  possession  of, 
performs  surgical  operations  upon,  removes  tissue,  substances  or  parts  from 
the  human  body,  or  refuses  such  a  gift,  and  any  person  who  unknowingly  fails 
to  carry  out  the  wishes  of  the  donor  according  to  the  provisions  of  Sections 
41-39-101  through  41-39-149  shall  not  be  liable  for  damages  in  a  civil  action 
brought  against  him  for  that  act. 

(b)  Neither  the  person  making  an  anatomical  gift  nor  the  donor's  estate  is 
liable  for  any  injury  or  damage  that  results  from  the  making  or  use  of  the  gift. 

(c)  In  determining  whether  an  anatomical  gift  has  been  made,  amended, 
or  revoked  under  Sections  41-39-101  through  41-39-149,  a  person  may  rely 
upon  representations  of  an  individual  listed  in  Section  41-39-117(a)(2),  (3),  (4), 
(5),  (6),  (7),  or  (8)  relating  to  the  individual's  relationship  to  the  donor  or 
prospective  donor  unless  the  person  knows  that  the  representation  is  untrue. 

SOURCES:  Laws,  2008,  ch.  561,  §  18;  reenacted  without  change.  Laws,  2012,  ch. 
346,  §  18,  eff  from  and  after  July  1,  2012. 
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Editor's  Note  —  For  repeal  of  this  section,  see  §  41-39-149. 

Amendment  Notes  —  The  2012  amendment  reenacted  the  section  without  change. 

§  41-39-137.  Law  governing  validity;  choice  of  law  as  to  ex- 
ecution of  document  of  gift;  presumption  of  validity  [Re- 
pealed effective  July  1,  2014]. 

(a)  A  document  of  gift  is  valid  if  executed  in  accordance  with: 

(1)  Sections  41-39-101  through  41-39-149; 

(2)  The  laws  of  the  state  or  country  where  it  was  executed;  or 

(3)  The  laws  of  the  state  or  country  where  the  person  making  the 
anatomical  gift  was  domiciled,  has  a  place  of  residence,  or  was  a  national  at 
the  time  the  document  of  gift  was  executed. 

(b)  If  a  document  of  gift  is  valid  under  this  section,  the  law  of  this  state 
governs  the  interpretation  of  the  document  of  gift. 

(c)  A  person  may  presume  that  a  document  of  gift  or  amendment  of  an 
anatomical  gift  is  valid  unless  that  person  knows  that  it  was  not  validly 
executed  or  was  revoked. 

SOURCES:  Laws,  2008,  ch.  561,  §  19;  reenacted  without  change,  Laws,  2012,  ch. 
346,  §  19,  eff  from  and  after  July  1,  2012. 

Editor's  Note  —  For  repeal  of  this  section,  see  §  41-39-149. 

Amendment  Notes  —  The  2012  amendment  reenacted  the  section  without  change. 

§  41-39-139.    Donor  registry  [Repealed  effective  July  1,  2014]. 

(a)  The  Mississippi  Department  of  Public  Safety  may  establish  or  contract 
for  the  establishment  of  a  donor  registry. 

(b)  The  Mississippi  Department  of  Public  Safety  shall  cooperate  with  a 
person  that  administers  any  donor  registry  that  this  state  establishes,  con- 
tracts for,  or  recognizes  for  the  purpose  of  transferring  to  the  donor  registry  all 
relevant  information  regarding  a  donor's  making,  amendment  to,  or  revocation 
of  an  anatomical  gift. 

(c)  A  donor  registry  must: 

(1)  Allow  a  donor  or  other  person  authorized  under  Section  41-39-107  to 
include  on  the  donor  registry  a  statement  or  symbol  that  the  donor  has 
made,  amended,  or  revoked  an  anatomical  gift; 

(2)  Be  accessible  to  a  procurement  organization  to  allow  it  to  obtain 
relevant  information  on  the  donor  registry  to  determine,  at  or  near  death  of 
the  donor  or  a  prospective  donor,  whether  the  donor  or  prospective  donor  has 
made,  amended,  or  revoked  an  anatomical  gift;  and 

(3)  Be  accessible  for  purposes  of  paragraphs  (1)  and  (2)  seven  (7)  days  a 
week  on  a  twenty-four-hour  basis. 

(d)  Except  as  otherwise  provided  in  subsection  (f),  personally  identifiable 
information  on  a  donor  registry  about  a  donor  or  prospective  donor  may  not  be 
used  or  disclosed  without  the  express  consent  of  the  donor,  prospective  donor, 
or  person  that  made  the  anatomical  gift  for  any  purpose  other  than  to 
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determine,  at  or  near  death  of  the  donor  or  prospective  donor,  whether  the 
donor  or  prospective  donor  has  made,  amended,  or  revoked  an  anatomical  gift. 

(e)  This  section  does  not  prohibit  any  person  from  creating  or  maintaining 
a  donor  registry  that  is  not  estabhshed  by  or  under  contract  with  the  state.  Any 
such  registry  must  comply  with  subsections  (c)  and  (d). 

if)  At  the  time  that  a  person  is  renewing  his  or  her  driver's  license,  the 
Department  of  Public  Safety  shall  ask  the  person  if  he  or  she  would  like  to  be 
a  donor.  If  the  answer  is  yes,  the  department  shall  inform  the  prospective 
donor  that  his  or  her  decision  to  be  a  donor  cannot  be  revoked,  changed  or 
contested  after  his  or  her  death  by  the  donor's  next  of  kin  or  by  any  other 
person,  and  shall  ask  the  person  if  he  or  she  desires  information  about  the 
person's  decision  to  be  a  donor  to  be  sent  to  another  person  or  persons.  If  the 
answer  is  yes,  the  department  shall  obtain  the  name  and  mailing  address  of 
the  person  or  persons  designated  by  the  prospective  donor,  and  the  donor 
registry  shall  send  the  information  about  the  prospective  donor's  decision  to 
the  designated  person  or  persons  as  requested. 

SOURCES:  Laws,  2008,  ch.  561,  §  20;  reenacted  without  change.  Laws,  2012,  ch. 
346,  §  20,  eff  from  and  after  July  1,  2012. 

Editor's  Note  —  For  repeal  of  this  section,  see  §  41-39-149. 

Amendment  Notes  —  The  2012  amendment  reenacted  the  section  without  change. 

§  41-39-141.    Effect  of  anatomical  gift  on  advance  health-care 
directive  [Repealed  effective  July  1,  2014], 

(a)  In  this  section: 

(1)  "Advance  health  care  directive"  means  a  power  of  attorney  for  health 
care  or  a  record  signed  or  authorized  by  a  prospective  donor  containing  the 
prospective  donor's  direction  concerning  a  health  care  decision  for  the 
prospective  donor. 

(2)  "Declaration"  means  a  record  signed  by  a  prospective  donor  specify- 
ing the  circumstances  under  which  a  life  support  system  may  be  withheld  or 
withdrawn  from  the  prospective  donor. 

(3)  "Health  care  decision"  means  any  decision  regarding  the  health  care 
of  the  prospective  donor. 

(b)  If  a  prospective  donor  has  a  declaration  or  advance  health  care 
directive  and  the  terms  of  the  declaration  or  directive  and  the  express  or 
implied  terms  of  a  potential  anatomical  gift  are  in  conflict  with  regard  to  the 
administration  of  measures  necessary  to  ensure  the  medical  suitability  of  a 
part  for  transplantation  or  therapy,  the  prospective  donor's  attending  physi- 
cian and  prospective  donor  shall  confer  to  resolve  the  conflict.  If  the  prospective 
donor  is  incapable  of  resolving  the  conflict,  an  agent  acting  under  the 
prospective  donor's  declaration  or  directive,  or,  if  none  or  the  agent  is  not 
reasonably  available,  another  person  authorized  by  law  other  than  Sections 
41-39-101  through  41-39-149  to  make  health  care  decisions  on  behalf  of  the 
prospective  donor,  shall  act  for  the  donor  to  resolve  the  conflict.  The  conflict 
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must  be  resolved  as  expeditiously  as  possible.  Information  relevant  to  the 
resolution  of  the  conflict  may  be  obtained  from  the  appropriate  procurement 
organization  and  any  other  person  authorized  to  make  an  anatomical  gift  for 
the  prospective  donor  under  Section  41-39-117.  Before  resolution  of  the 
conflict,  measures  necessary  to  ensure  the  medical  suitability  of  the  part  may 
not  be  withheld  or  withdrawn  from  the  prospective  donor  if  withholding  or 
withdrawing  the  measures  is  not  contraindicated  by  appropriate  end-of-life 
care. 

SOURCES:  Laws,  2008,  ch.  561,  §  21,  reenacted  without  change,  Laws,  2012,  ch. 
346,  §  21,  eff  from  and  after  July  1,  2012. 

Editor's  Note  —  For  repeal  of  this  section,  see  §  41-39-149. 

Amendment  Notes  —  The  2012  amendment  reenacted  the  section  without  change. 

§  41-39-143.  Notification  of  medical  examiner  if  deceased  pa- 
tient is  subject  of  medical-legal  death  investigation  [Re- 
pealed effective  July  1,  2014]. 

(a)  If  the  deceased  patient  is  medically  suitable  to  be  an  organ  and/or 
tissue  donor,  as  determined  by  the  procurement  organization,  and  the  donor 
and/or  family  has  authorized  the  donation  and  transplantation,  the  donor's 
organs  and/or  tissues  shall  be  removed  for  the  purpose  of  donation  and 
transplantation  by  the  organ  procurement  organization,  in  accordance  with 
subsection  (b)  of  this  section. 

(b)  If  the  deceased  patient  is  the  subject  of  a  medical-legal  death  investi- 
gation, the  procurement  organization  shall  immediately  notify  the  appropriate 
medical  examiner  that  the  deceased  patient  is  medically  suitable  to  be  an 
organ  and/or  tissue  donor.  If  the  medical  examiner  determines  that  examina- 
tion, analysis  or  autopsy  of  the  organs  and/or  tissue  is  necessary  for  the 
medical  examiner's  investigation,  the  medical  examiner  may  be  present  while 
the  organs  and/or  tissues  are  removed  for  the  purpose  of  transplantation.  The 
physician,  surgeon  or  technician  removing  the  organs  and/or  tissues  shall  file 
with  the  medical  examiner  a  report  detailing  the  donation,  which  shall  become 
part  of  the  medical  examiner's  report.  When  requested  by  the  medical 
examiner,  the  report  shall  include  a  biopsy  or  medically  approved  sample,  as 
specified  by  the  medical  examiner,  from  the  donated  organs  and/or  tissues. 

(c)  In  a  medical-legal  death  investigation,  decisions  about  organ  and/or 
tissue  donation  and  transplantation  shall  be  made  in  accordance  with  a 
protocol  established  and  agreed  upon  by  majority  vote  of  procurement  organi- 
zation, a  certified  state  pathologist  who  shall  be  appointed  by  the  Mississippi 
Commissioner  of  Public  Safety,  a  representative  from  the  University  of 
Mississippi  Medical  Center,  a  representative  from  the  Mississippi  Coroners 
Association,  an  organ  recipient  who  shall  be  appointed  by  the  Governor,  the 
Director  of  the  Mississippi  Bureau  of  Investigation  of  the  Mississippi  Depart- 
ment of  Public  Safety,  and  a  representative  of  the  Mississippi  Prosecutor's 
Association  appointed  by  the  Attorney  General.  The  protocol  shall  be  estab- 
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lished  so  as  to  maximize  the  total  number  of  organs  and/or  tissues  available  for 
donation  and  transplantation.  Organs  and/or  tissues  designated  by  virtue  of 
this  protocol  shall  be  recovered.  The  protocol  shall  be  reviewed  and  evaluated 
on  an  annual  basis. 

SOURCES:  Laws,  2008,  ch.  561,  §  22;  reenacted  without  change.  Laws,  2012,  ch. 
346,  §  22,  eff  from  and  after  July  1,  2012. 

Editor's  Note  —  For  repeal  of  this  section,  see  §  41-39-149. 

Amendment  Notes  —  The  2012  amendment  reenacted  the  section  without  change. 

§  41-39-145.    Uniformity  of  application  and  construction  [Re- 
pealed effective  July  1,  2014]. 

In  appl3ring  and  construing  Sections  41-39-101  through  41-39-149,  consid- 
eration must  be  given  to  the  need  to  promote  uniformity  of  the  law  with  respect 
to  its  subject  matter  among  states  that  enact  it. 

SOURCES:  Laws,  2008,  ch.  561,  §  23;  reenacted  without  change.  Laws,  2012,  ch. 
346,  §  23,  eff  from  and  after  July  1,  2012. 

Editor's  Note  —  For  repeal  of  this  section,  see  §  41-39-149. 

Amendment  Notes  —  The  2012  amendment  reenacted  the  section  without  change. 

§  41-39-147.    Relation  to  electronic  signatures  in  global  and 
national  commerce  act  [Repealed  effective  July  1,  2014]. 

Sections  41-39-101  through  41-39-149  modify,  limit,  and  supersede  the 
Electronic  Signatures  in  Global  and  National  Commerce  Act,  15  USCS  Section 
7001  et  seq.,  but  do  not  modify,  limit  or  supersede  Section  101(a)  of  that  act,  15 
USCS  Section  7001,  or  authorize  electronic  delivery  of  any  of  the  notices 
described  in  Section  103(b)  of  that  act,  15  USCS  Section  7003(b). 

SOURCES:  Laws,  2008,  ch.  561,  §  24;  reenacted  without  change.  Laws,  2012,  ch. 
346,  §  24,  eff  from  and  after  July  1,  2012. 

Editor's  Note  —  For  repeal  of  this  section,  see  §  41-39-149. 

Amendment  Notes  —  The  2012  amendment  reenacted  the  section  without  change. 

§  41-39-149.  Repealer. 

Sections  41-39-101  through  41-39-147  shall  stand  repealed  on  July  1, 
2014. 

SOURCES:  Laws,  2008,  ch.  561,  §  25;  Laws,  2012,  ch.  346,  §  25,  eff  from  and 
after  July  1,  2012. 

Amendment  Notes  —  The  2012  amendment  extended  the  repealer  provision  from 
"July  1,  2012"  to  "July  1,  2014." 
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In  General    41-41-1 

Performance  of  Abortion;  Consent    41-41-31 

Performance  of  Abortions  Upon  Minors;  Consent    41-41-51 

Partial-Birth  Abortion  Ban  Act   41-41-71 

Abortion  Complication  Reporting  Act    41-41-75 

Public  Funding  of  Abortions    41-41-91 

Federal  Abortion-Mandate  Opt-Out  Act    41-41-95 

Women's  Health  Defense  Act  of  2013   41-41-101 

Withdrawal  of  Life-saving  Mechanisms.  [Repealed] 
Durable  Power  of  Attorney  for  Health  Care  Act.  [Repealed] 

Uniform  Health-Care  Decisions  Act    41-41-201 


IN  GENERAL 


Sec. 

41-41-1.  Blood  banking  and  transfusion  procedures  constitute  services  rather 

than  sales;  maximum  usable  life  span  of  blood. 
41-41-3.  Consent  for  surgical  or  medical  treatment  or  procedures  on  unemanci- 

pated  minors. 
41-41-5.  Repealed. 

41-41-7.  Implied  consent  to  medical  treatment  where  emergency  exists. 

41-41-9.  Court  may  consent  to  or  order  medical  treatment;  allocation  of  treat- 

ment expenses. 
41-41-11.         Waiver  of  medical  privilege. 

41-41-13.         Physician  or  nurse  practitioner  treating  minor  for  venereal  disease  need 

not  obtain  parental  consent. 
41-41-14.         Physician  treating  minor  for  mental  or  emotional  problems  resulting 

from  alcohol  or  drugs  need  not  obtain  parental  consent. 
41-41-15.         Donations  of  blood  by  minors. 

41-41-16.         Health-care  providers  conducting  tests  for  infectious  diseases  without 
consent  of  patient. 

41-41-17.         Authorized  consent  to  participate  in  research  conducted  in  accordance 
with  federal  law. 


§  41-41-1.  Blood  banking  and  transfusion  procedures  consti- 
tute services  rather  than  sales;  maximum  usable  life  span  of 
blood. 

The  procurement,  processing,  storage,  distribution  and/or  use  of  whole 
blood,  plasma,  blood  products  and  blood  derivatives,  human  tissue,  organs  or 
bones  for  the  purpose  of  injecting,  transfusing,  transplanting  or  transferring 
the  same  or  any  of  them  into  the  human  body  for  all  purposes  whatsoever 
constitutes  the  rendering  of  a  service  by  every  person  participating  therein, 
whether  or  not  any  remuneration  is  paid  therefor,  and  does  not  constitute  a 
sale.  The  maximum  usable  life  span  or  shelf  life  for  human  blood  preserved  in 
citrate  phosphate  dextrose  shall  be  governed  by  federal  regulations  promul- 
gated and  adopted  by  the  Food  and  Drug  Administration. 
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SOURCES:  Codes,  1942,  §  7129-71;  Laws,  1966,  ch.  475,  §  1;  Laws,  1975,  ch.  334; 
Laws,  1980,  ch.  382;  Laws,  1987,  ch.  401,  eff  from  and  after  July  1,  1987. 


Cross  References  —  Definitions  applicable  to  chapter,  see  §  41-41-203. 


RESEARCH  REFERENCES 


ALR.  Liability  of  hospital,  physician,  or 
other  individual  medical  practitioner  for 
injury  or  death  resulting  from  blood  trans- 
fusion. 20  A.L.R.4th  136. 

Liability  of  blood  supplier  or  donor  for 
injury  or  death  resulting  from  blood  trans- 
fusion. 24  A.L.R.4th  508. 

Discovery  of  identity  of  blood  donor.  56 
A.L.R.4th  755. 

Products  liability:  what  is  an  "unavoid- 
ably unsafe"  product.  70  A.L.R.4th  16. 

Validity,  construction,  and  application 
of  blood  shield  statutes.  75  A.L.R.5th  229. 


Am  Jur.  40AAm.  Jur,  2d,  Hospitals  and 
Asylums  §  35. 

37  Am.  Jur.  Proof  of  Facts  2d  1,  Hepa- 
titis from  Blood  Transfusion. 

2  Am  Law  Prod  Liab  3d,  Implied  War- 
ranties §  20:3. 

3  Am  Law  Prod  Liab  3d,  Services 
§  37:24. 

6  Am  Law  Prod  Liab  3d,  Health  and 
Medical  Appliances,  Equipment,  and  Sup- 
plies §  91:6. 


§  41-41-3.    Consent  for  surgical  or  medical  treatment  or  pro- 
cedures on  unemancipated  minors. 

(1)  It  is  hereby  recognized  and  established  that,  in  addition  to  such  other 
persons  as  may  be  so  authorized  and  empowered,  any  one  (1)  of  the  follovv^ing 
persons  who  is  reasonably  available,  in  descending  order  of  priority,  is 
authorized  and  empowered  to  consent  on  behalf  of  an  unemancipated  minor, 
either  orally  or  otherwise,  to  any  surgical  or  medical  treatment  or  procedures 
not  prohibited  by  law  which  may  be  suggested,  recommended,  prescribed  or 
directed  by  a  duly  licensed  physician: 

(a)  The  minor's  guardian  or  custodian. 

(b)  The  minor's  parent. 

(c)  An  adult  brother  or  sister  of  the  minor. 

(d)  The  minor's  grandparent. 

(2)  If  none  of  the  individuals  eligible  to  act  under  subsection  (1)  is 
reasonably  available,  an  adult  who  has  exhibited  special  care  and  concern  for 
the  minor  and  who  is  reasonably  available  may  act;  the  adult  shall  communi- 
cate the  assumption  of  authority  as  promptly  as  practicable  to  the  individuals 
specified  in  subsection  (1)  who  can  be  readily  contacted. 

(3)  Any  female,  regardless  of  age  or  marital  status,  is  empowered  to  give 
consent  for  herself  in  connection  with  pregnancy  or  childbirth. 

SOURCES:  Codes,  1942,  §  7129-81;  Laws,  1966,  ch.  478,  §  1;  Laws,  1984,  ch.  347; 
Laws,  1998,  ch.  542,  §  17,  eff  from  and  after  July  1,  1998. 

Editor's  Note  —  Laws  of  1998,  ch.  542,  §  16,  provides: 

"SECTION  16.  If  any  provision  of  this  chapter  or  its  application  to  any  person  or 
circumstance  is  held  invalid,  the  invalidity  does  not  affect  other  provisions  or  applica- 
tions of  this  chapter  which  can  be  given  effect  without  the  invalid  provision  or 
application,  and  to  this  end  the  provisions  of  this  chapter  are  severable." 
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1.  In  general. 

2.  Consent  by  grandmother. 

3.  Insufficient     reason  for 

change. 


custody 


1.  In  general. 

Only  a  child  or  his  or  her  guardian  may 
make  a  claim  based  on  the  violation  of  a 
child's  medical  privileges.  Alexander  v. 
State,  811  So.  2d  272  (Miss.  Ct.  App. 
2001). 

No  physician  may  perform  any  proce- 
dure on  a  patient  no  matter  how  slight  or 
well  intentioned  without  that  patient's 
informed  consent,  and  violation  of  this 
rule  constitutes  a  battery.  Fox  v.  Smith, 
594  So.  2d  596  (Miss.  1992). 

The  informed  consent  rule  applicable  to 
medical  practitioners  reflects  Mississip- 
pi's "respect  for  the  individual's  right  to  be 
free  from  unwanted  bodily  intrusions  no 
matter  how  well  intentioned,"  which  is 
rooted  in  the  right  to  privacy  recognized 
by  state  common  law  and  Article  3,  §  32  of 
the  Mississippi  constitution.  Fox  v.  Smith, 
594  So.  2d  596  (Miss.  1992). 

In  order  to  recover  on  the  issue  of  in- 
formed consent,  the  patient  must  show 
that  the  doctor  failed  to  disclose  sufficient 
information  about  the  proposed  operation 
or  procedure  to  form  basis  for  informed 
consent,  and  there  must  be  a  causal  con- 
nection between  the  breach  of  the  duty  by 
the  doctor  and  the  injuries  to  the  patient. 
Latham  v.  Hayes,  495  So.  2d  453  (Miss. 
1986). 

Information  necessary  for  patient  to 
reach  an  informed  consent  must  include 
known  risks  of  a  procedure  or  operation, 
which  would  be  material  to  a  prudent 
patient  in  determining  whether  or  not  to 
undergo  suggested  treatment.  Latham  v. 
Hayes,  495  So.  2d  453  (Miss.  1986). 

In  a  medical  malpractice  action,  plain- 
tiffs could  not  prevail  under  the  doctrine 
of  informed  consent  in  absence  of  showing. 


by  expert  testimony  or  otherwise,  what 
standard  of  care  the  physician  was  held  to 
when  inserting  lUDs  and  explaining  the 
risks  involved.  Marshall  v.  Clinic  for 
Women,  490  So.  2d  861  (Miss.  1986). 

A  physician  is  under  a  duty  in  some 
circumstances  to  warn  his  patient  of  the 
known  risks  of  proposed  treatment  or  sur- 
gery, so  that  the  patient  will  be  in  a 
position  to  make  an  intelligent  decision  as 
to  whether  he  will  submit  to  such  treat- 
ment or  surgery.  Cole  v.  Wiggins,  487  So. 
2d  203  (Miss.  1986). 

2.  Consent  by  grandmother. 

In  a  prosecution  for  various  sex  offenses 
committed  on  a  six-year-old  girl,  the  court 
rejected  the  defendant's  claim  that  all  of 
the  expert  testimony  put  on  by  the  state 
should  have  been  disregarded  because  the 
child's  grandmother  had  no  right  to  con- 
sent to  the  child's  medical  treatment  since 
the  mother  was  absent  in  accordance  with 
the  statute  when  the  decision  was  made  to 
take  the  child  to  see  a  doctor.  Alexander  v. 
State,  811  So.  2d  272  (Miss.  Ct.  App. 
2001). 

3.  Insufficient   reason  for  custody 

change. 

Judge's  actions,  involving  the  issuance 
of  an  ex  parte  temporary  change  of  child 
custody  order,  not  only  constituted  willful 
misconduct  in  violation  of  the  state  consti- 
tution and  various  canons  of  the  code  of 
judicial  conduct,  but  also  violated  state 
laws  and  rules;  the  order  did  not  conform 
to  Miss.  Code  Ann.  §  43-21-301(4),  a  need 
for  emergency  medical  care  was  insuffi- 
cient reason  to  award  temporary  custody 
in  light  of  Miss.  Code  Ann.  §  41-41- 
3(l)(b),  and  the  order  was  not  mailed  to  all 
parties  as  required  by  Miss.  Code  Ann. 
§  43-21-111(5).  Miss.  Comm'n  on  Judicial 
Performance  v.  Perdue,  853  So.  2d  85 
(Miss.  2003). 


RESEARCH  REFERENCES 


ALR.  Infant's  liability  for  medical,  den- 
tal, or  hospital  services.  53  A.L.R.4th 
1249. 


Medical  practitioner's  liability  for  treat- 
ment given  child  without  parent's  consent. 
67  A.L.R.4th  511. 
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Nonconsensual  treatment  of  involun- 
tarily committed  mentally  ill  persons  with 
neuroleptic  or  antipsychotic  drugs  as  vio- 
lative of  state  constitutional  guaranty.  74 
A.L.R.4th  1099. 

Power  of  court  or  other  public  agency  to 
order  medical  treatment  over  parental  re- 
ligious objections  for  child  whose  life  is  not 
immediately  endangered.  21  A.L.R.Sth 
248. 

Malpractice:  Physician's  liability  for  in- 
jury or  death  resulting  from  side  effects  of 
drugs  intentionally  administered  to  or 
prescribed  for  patient.  47  A.L.R.Sth  433. 

Am  Jur.  61  Am.  Jur.  2d,  Physicians, 
Surgeons,  and  Other  Healers  §§  157  et 
seq.,  180. 

9B  Am.  Jur.  Legal  Forms  2d,  Infants 
§§  144:12,  144:13  (consent  by  infant  to 
diagnosis  or  treatment  —  drug  abuse, 
venereal  disease). 

§  41-41-5.  Repealed. 


15  Am.  Jur.  Legal  Forms  2d,  Physicians 
and  Surgeons  §§  202:110  et  seq.  (consent 
to  treatment). 

13  Am.  Jur.  PI  &  Pr  Forms  (Rev), 
Guardian  and  Ward,  Forms  295  (petition 
or  application  —  for  authorization  to  pro- 
ceed with  kidney  transplant  —  ward  as 
donor);  296  (petition  or  application  —  for 
authorization  for  involuntary  sterilization 
of  female  adult  incompetent  ward). 

35  Am.  Jur.  Trials  637,  Trial  Report: 
Informed  Consent  to  Brain  Surgery. 

CJS.  70  C.J.S.,  Physicians  and  Sur- 
geons §  46. 

Law  Reviews.  Flowers,  Medical  mal- 
practice —  informed  consent  gone  awry.  8 
Miss.  C.  L.  Rev.  65,  Fall,  1987. 

Vitiello,  Death  With  Dignity  in  Missis- 
sippi? An  Analysis  of  Mississippi's  Natural 
Death  Act.  54  Miss  L.  J.  459,  Sept.-Dec, 
1984. 


Repealed  by  Laws,  1998,  ch.  542,  §  18,  eff  from  and  after  July  1,  1998. 
[Codes,  1942,  §  7129-82;  Laws,  1966,  ch.  478,  §  2] 

Editor's  Note  —  Former  §  41-41-5  related  to  relationships  included  within  the 
consent  provisions  of  Sections  41-41-3  through  41-41-11  and  to  persons  rel3dng  in  good 
faith  on  representations  by  persons  purporting  to  give  consent. 

§  41-41-7.    Implied  consent  to  medical  treatment  where  emer- 
gency exists. 

In  addition  to  any  other  instances  in  which  a  consent  is  excused  or  implied 
at  law,  a  consent  to  surgical  or  medical  treatment  or  procedures,  suggested, 
recommended,  prescribed  or  directed  by  a  duly  licensed  physician,  will  be 
implied  where  an  emergency  exists  if  there  has  been  no  protest  or  refusal  of 
consent  by  a  person  authorized  and  empowered  to  consent  or,  if  so,  there  has 
been  a  subsequent  change  in  the  condition  of  the  person  affected  that  is 
material  and  morbid,  and  there  is  no  one  immediately  available  who  is 
authorized,  empowered,  willing  and  capacitated  to  consent.  For  the  purposes 
hereof,  an  emergency  is  defined  as  a  situation  wherein,  in  competent  medical 
judgment,  the  proposed  surgical  or  medical  treatment  or  procedures  are 
immediately  or  imminently  necessary  and  any  delay  occasioned  by  an  attempt 
to  obtain  a  consent  would  reasonably  jeopardize  the  life,  health  or  limb  of  the 
person  affected,  or  would  reasonably  result  in  disfigurement  or  impairment  of 
faculties. 

SOURCES:  Codes,  1942,  §  7129-83;  Laws,  1966,  ch.  478,  §  3,  eff  from  and  after 
passage  (approved  May  25,  1966). 
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1.  In  general. 

2.  Jury  instruction. 

1.  In  general. 

Miss.  Code  Ann.  §  41-41-7  states  that 
consent  will  be  implied  in  emergency  situ- 
ations in  addition  to  any  other  instances 
in  which  a  consent  is  excused  or  implied  at 
law;  thus,  in  Mississippi,  consent  to  a 
medical  procedure  may  be  implied  when  a 
patient  is  fully  informed  of  the  known 
risks  that  would  be  material  to  a  prudent 
patient  in  determining  whether  to  un- 
dergo the  proposed  treatment.  Accord- 


ingly, for  consent,  no  emergency  need  exist 
as  long  as  the  patient  is  informed  that  the 
procedure  is  a  known  risk  of  the  proposed 
treatment.  Griffin  v.  McKenney,  877  So.  2d 
425  (Miss.  Ct.  App.  2003),  cert,  denied, 
878  So.  2d  67  (Miss.  2004). 

2.  Jury  instruction. 

Defendant's  informed  consent  instruc- 
tion in  a  medical  malpractice  case  did  not 
misstate  the  law,  and  it  was  supported  by 
the  evidence.  Griffin  v.  McKenney,  877  So. 
2d  425  (Miss.  Ct.  App.  2003),  cert,  denied, 
878  So.  2d  67  (Miss.  2004). 


RESEARCH  REFERENCES 


ALR.  Hospital's  liability  as  to  diagnosis 
and  care  of  patients  brought  to  emergency 
ward.  72  A.L.R.2d  396. 

Liability  for  injury  or  death  allegedly 
caused  by  activities  of  hospital  "rescue 
team".  64  A.L.R.4th  1200. 

Medical  practitioner's  liability  for  treat- 
ment given  child  without  parent's  consent. 
67  A.L.R.4th  511. 


Construction  and  application  of  "Good 
Samaritan"  statutes.  68  A.L.R.4th  294. 

Law  Reviews.  Flowers,  Medical  mal- 
practice —  informed  consent  gone  awry.  8 
Miss.  C.  L.  Rev.  65,  Fall,  1987. 


§  41-41-9.    Court  may  consent  to  or  order  medical  treatment; 
allocation  of  treatment  expenses. 

In  addition  to  all  other  remedies  available  at  law  or  in  equity,  any  court 
having  a  clerk  or  any  judge  thereof  may,  in  either  term  time  or  vacation,  upon 
presentation  of  the  written  advice  or  certificate  of  one  or  more  duly  licensed 
physicians  that  there  is  an  immediate  or  imminent  necessity  for  medical  or 
surgical  treatment  or  procedures  for  an  adult  of  unsound  mind  or  a  minor, 
summarily  consent  to  or  order  and  direct  such  surgical  or  medical  treatment  or 
procedures  for  the  adult  of  unsound  mind  or  minor,  provided  that: 

(a)  (i)  The  surrogate  for  such  adult  of  unsound  mind  or  minor  has 
refused  or  declined  to  do  so  and  there  is  no  other  person  known  to  be 
immediately  available  who  is  so  authorized,  empowered,  willing  or  capaci- 
tated to  so  consent;  or 

(ii)  There  is  no  person  available  to  be  designated  as  a  surrogate;  and 

(b)  There  has  been  filed  with  or  there  is  presented  to  such  court  or  judge 
an  application  for  a  writ  of  habeas  corpus  as  to  such  person,  a  pleading 
respecting  the  custody  or  care  of  such  person,  an  application  for  appointment 
of  a  guardian  or  conservator  for  such  person,  a  pleading  seeking  the 
adjudication  of  such  person  as  a  non  compos  mentis,  drug  addict,  habitual 
drunkard  or  neglected  child,  or  some  other  instrument  or  pleading  otherwise 
invoking  the  aid  or  jurisdiction  of  said  court  or  judge  or  the  state,  as  parens 
patriae  or  otherwise,  concerning  the  welfare  of  such  person.  Any  subsequent 
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dismissal,  nonsuit,  removal,  transfer,  overruling  or  denial  of  such  original 
application,  instrument  or  pleading,  or  denial  of  jurisdiction  of  the  court  or 
judge  over  the  subject  matter  or  necessary  parties,  shall  not  retroactively 
revoke,  rescind  or  invalidate  any  prior  consent. 

The  reasonable  expense  of  an  adult  of  unsound  mind  or  a  minor  in  thus 
obtaining  such  surgical  or  medical  treatment  or  procedures  shall  be  borne  by 
his  estate  or  any  person  liable  at  law  for  his  necessities  or,  if  they  are  unable 
to  pay,  by  the  county  of  residence  or  settlement  of  the  person  receiving  such 
surgical  or  medical  care. 

Upon  request  of  the  attending  physician  or  other  interested  person,  it 
shall  be  the  duty  of  any  district  attorney  or  county  attorney  to  give  his 
assistance  in  the  presentation  of  any  such  medical  advice  or  certificate  and  in 
obtaining  the  consent  or  order  of  a  judge  or  court  of  proper  jurisdiction. 

SOURCES:  Laws,  1999,  ch.  425,  §  2,  eff  from  and  after  passage  (approved  Mar. 
18,  1999.) 

Editor's  Note  —  A  prior  §  41-41-9  [Laws,  1966,  ch.  478,  §  4]  was  repealed  by  Laws, 
1998,  ch.  542,  §  18,  eff  from  and  after  July  1,  1998.  That  section  provided  for  court 
orders  or  judicial  consent  concerning  medical  treatments  and  procedures. 

§  41-41-11.    Waiver  of  medical  privilege. 

Any  person  authorized  and  empowered  to  consent  to  surgical  or  medical 
treatment  or  procedures  for  himself  or  another  may  also  waive  the  medical 
privilege  for  himself  or  the  other  person  and  consent  to  the  disclosure  of 
medical  information  and  the  making  and  delivery  of  copies  of  medical  or 
hospital  records.  Any  such  waiver  or  consent  shall  survive  the  death  of  the 
person  giving  the  same.  No  such  waiver  shall  be  needed  for  the  cooperation 
with  the  furnishing  of  information  to  the  State  Department  of  Health,  its 
representatives  or  employees  in  the  discharge  of  their  official  duties.  However, 
the  State  Department  of  Health  shall  not  reveal  the  name  of  a  patient  with  his 
case  history  without  having  first  been  authorized  to  do  so  by  the  patient,  his 
personal  representative,  or  legal  heirs  in  case  there  be  no  personal  represen- 
tative. 

SOURCES:  Codes,  1942,  §  7129-85;  Laws,  1966,  ch.  478,  §  5;  Laws,  1968,  ch.  441, 
§  6;  Laws,  1988,  ch.  557,  §  5,  eff  from  and  after  July  1,  1988. 

Cross  References  —  Privileged  communications,  see  §  13-1-21. 

ATTORNEY  GENERAL  OPINIONS 

Generally,  most  medical  records  in  a  cords  Act;  exempt  records  should  not  be 

mental  commitment  file  in  the  office  of  the  released  or  kept  open  to  the  public  absent 

Chancery  Clerk  will  fall  under  one  or  a  court  order  or  authorized  consent.  Mc- 

more  of  the  exemptions  to  the  PubUc  Re-  Gee,  Dec.  2,  2002,  A.G.  Op.  #02-0543. 
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ALR.  Waiver  of  evidentiary  privilege  by 
inadvertent  disclosure  —  state  law,  51 
A.L.R.5th  603. 

Am  Jur.  9B  Am.  Jur.  Legal  Forms  2d, 
Hospitals  and  Asylums  §§  136:103  et  seq. 
(relationship  with  patient  —  refusal  of 
treatment). 

45  Am.  Jur.  Proof  of  Facts  2d  595,  Pro- 
tected Communication  Between  Physician 
and  Patient. 


46  Am.  Jur.  Proof  of  Facts  2d  373,  Exis- 
tence of  Physician  and  Patient  Relation- 
ship. 

47  Am.  Jur.  Proof  of  Facts  2d  721,  Psy- 
chotherapist and  Patient  Privilege. 

32  Am.  Jur.  Trials  105,  Unauthorized 
Disclosure  of  Confidential  Patient  Infor- 
mation. 


§  41-41-13.    Physician  or  nurse  practitioner  treating  minor 
for  venereal  disease  need  not  obtain  parental  consent. 

Any  physician,  duly  licensed  to  practice  medicine  in  the  State  of  Missis- 
sippi, or  any  nurse  practitioner,  who,  in  the  exercise  of  due  care,  renders 
medical  care  to  a  minor  for  treatment  of  a  venereal  disease  is  under  no 
obligation  to  obtain  the  consent  of  a  parent  or  guardian,  as  applicable,  or  to 
inform  such  parent  or  guardian  of  such  treatment. 

SOURCES:  Codes,  1942,  §  8893.7;  Laws,  1971,  ch.  307,  §  1;  Laws,  1995,  ch.  344, 
§  4,  eff  from  and  after  July  1,  1995. 

Cross  References  —  Venereal  disease  regulations,  see  §§  41-23-27,  41-23-29  and 
41-23-30. 


RESEARCH  REFERENCES 


ALR.  Malpractice:  questions  of  consent 
in  connection  with  treatment  of  genital  or 
urinary  organs.  89  A.L.R.3d  32. 


§  41-41-14.  Physician  treating  minor  for  mental  or  emotional 
problems  resulting  from  alcohol  or  drugs  need  not  obtain 
parental  consent. 

(1)  Any  physician  or  psychologist  duly  licensed  to  practice  medicine  or 
psychology  in  the  State  of  Mississippi,  who  in  the  exercise  of  due  care  consults 
with  or  prescribes  medication  for  a  minor  at  least  fifteen  (15)  years  of  age  for 
mental  or  emotional  problems  caused  by  or  related  to  alcohol  or  drugs  is  under 
no  obligation  to  obtain  the  consent  of  the  spouse,  parent  or  guardian  of  said 
minor,  but  said  minor  may  consent  to  such  treatment  the  same  as  if  the  minor 
had  reached  the  age  of  majority. 

(2)  The  licensed  physician  or  psychologist  may,  but  shall  not  be  obligated 
to,  inform  the  spouse,  parent  or  guardian  of  a  minor  in  the  circumstances 
enumerated  as  to  the  treatment  given  or  needed  and  the  information  may  be 
given  to  the  spouse,  parent  or  guardian  without  the  consent  of  the  minor 
patient  and  over  the  express  refusal  of  the  minor  patient. 
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(3)  The  parent,  spouse  or  guardian  shall  not  be  financially  liable  for  any 
such  consultation  unless  and  until  they  have  consented  to  the  same. 

SOURCES:  Laws,  1979,  ch.  480,  eff  from  and  after  July  1,  1979. 

§  41-41-15.    Donations  of  blood  by  minors. 

(1)  The  legal  disabilities  of  any  minor  aged  sixteen  (16)  years  or  older  are 
removed  for  purposes  of  voluntarily  donating  blood,  with  or  without  remunera- 
tion therefor,  to  a  licensed  hospital,  blood  bank,  community  blood  program,  or 
other  lawful  activity  engaged  in  processing  and  supplying  human  blood  for 
transfusions  and/or  related  medical  purposes,  as  provided  in  this  section. 

(2)  Any  person  who  is  sixteen  (16)  years  of  age  or  older  may  consent  to  the 
donation  of  his  or  her  blood  and  to  the  penetration  of  such  tissue  necessary  to 
accomplish  the  donation,  if  the  person  obtains  written  permission  from  the 
person's  parent  or  guardian.  The  consent  shall  not  be  subject  to  deferments 
because  of  the  minority  of  the  person. 

(3)  Any  person  who  is  seventeen  (17)  years  of  age  or  older  may  consent  to 
the  donation  of  his  or  her  blood  and  to  the  penetration  of  such  tissue  necessary 
to  accomplish  the  donation.  The  consent  shall  not  be  subject  to  deferments 
because  of  the  minority  of  the  person,  and  parental  authorization  shall  not  be 
required  to  authorize  the  donation  and  penetration  of  tissue. 

SOURCES:  Codes,  1942,  §§  278.3-11,  278.3-12;  Laws,  1972,  ch.  333,  §  1;  ch.  362, 
§  1;  Laws,  1976,  ch.  386;  Laws,  2009,  ch.  551,  §  1,  eff  from  and  after  July  1, 
2009. 

RESEARCH  REFERENCES 

ALR.  Liability  for  injury  or  death  from 
blood  transfusion.  45  A.L.R.Sd  1364. 

§  41-41-16.  Health-care  providers  conducting  tests  for  infec- 
tious diseases  without  consent  of  patient. 

A  hospital  or  physician,  and  employees  of  such  hospital  or  physician,  may 
conduct  an  acquired  immune  deficiency  syndrome  (AIDS)/human  immunode- 
ficiency virus  (HIV)  antibody  test  or  appropriate  tests  for  any  other  infectious 
diseases  without  specific  consent  for  such  tests  if  the  hospital  or  physician 
determines  that  the  test  is  necessary  for  diagnostic  purposes  to  provide 
appropriate  care  or  treatment  to  the  person  to  be  tested,  or  in  order  to  protect 
the  health  and  safety  of  other  patients  or  persons  providing  care  and  treatment 
to  the  person  to  be  tested.  The  person  who  is  to  be  tested  shall  be  informed  of 
the  nature  of  the  test  which  is  to  be  conducted. 

SOURCES:  Laws,  1991,  ch.  455,  §  1,  eff  from  and  after  passage  (approved 
March  29,  1991). 
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ALR.  Validity  and  Propriety  under  Cir-  Damage  action  for  HIV  testing  without 
cumstances,  of  Court-Ordered  HIV  Test-  consent  of  person  tested.  77  A.L.R.Sth 
ing.  87  A.L.R.Sth  631.  541. 

§  41-41-17.    Authorized  consent  to  participate  in  research 
conducted  in  accordance  with  federal  law. 

(1)  Any  adult,  as  defined  in  Section  41-41-203(a),  Mississippi  Code  of 
1972,  or  emancipated  minor,  as  defined  in  Section  41-41-203(e),  Mississippi 
Code  of  1972,  may  consent  to  participate  as  a  subject  in  research  if  that 
research  is  conducted  in  accordance  with  federal  law  (Title  45  CFR  Part  46: 
Protection  of  Human  Subjects). 

(2)  Unemancipated  minors  may  participate  as  subjects  in  research,  if  that 
research  is  conducted  in  accordance  with  federal  law,  with  the  consent  of  a 
parent  or  a  guardian,  as  defined  in  Section  41-41-203(f),  Mississippi  Code  of 
1972. 

SOURCES:  Laws,  2004,  ch.  339,  §  1,  eff  from  and  after  July  1,  2004. 

PERFORMANCE  OF  ABORTION;  CONSENT 


Sec. 

41-41-31.  Definitions. 

41-41-33.         Consent;  written  certification. 

41-41-34.  Performance  of  fetal  ultrasound  imaging  and  auscultation  of  fetal  heart 
tone  services  required  before  abortion;  patient  to  be  offered  opportunity 
to  view  ultrasound  image  and  hear  heartbeat;  patient  to  sign  certifica- 
tion form  acknowledging  being  given  that  opportunity;  physician  to 
retain  copy  of  signed  certification  form. 

41-41-35.         Duties  of  State  Department  of  Health;  printed  materials. 

41-41-37.         Physician  to  inform  woman  of  medical  emergency. 

41-41-39.         Violation  of  provisions  as  misdemeanor. 

41-41-45.         Abortion  prohibited;  exceptions. 


§  41-41-31.  Definitions. 

The  following  words  and  phrases  shall  have  the  meanings  ascribed  in  this 
section  unless  the  context  clearly  indicates  otherwise: 

(a)  "Abortion"  means  the  use  or  prescription  of  any  instrument,  medi- 
cine, drug  or  any  other  substance  or  device  to  terminate  the  pregnancy  of  a 
woman  known  to  be  pregnant  with  an  intention  other  than  to  increase  the 
probability  of  a  live  birth,  to  preserve  the  life  or  health  of  the  child  after  live 
birth  or  to  remove  a  dead  fetus. 

(b)  "Medical  emergency"  means  that  condition  which,  on  the  basis  of  the 
physician's  best  clinical  judgment,  so  complicates  a  pregnancy  as  to  neces- 
sitate an  immediate  abortion  to  avert  the  death  of  the  mother  or  for  which  a 
twenty-four-hour  delay  will  create  grave  peril  of  immediate  and  irreversible 
loss  of  major  bodily  function. 
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(c)  "Probable  gestational  age  of  the  unborn  child"  means  what,  in  the 
judgment  of  the  attending  physician,  will  with  reasonable  probability  be  the 
gestational  age  of  the  unborn  child  at  the  time  the  abortion  is  planned  to  be 
performed. 

SOURCES:  Laws,  1991,  ch.  439,  §  1,  eff  from  and  after  July  1,  1991  (Governor's 
veto  overridden  by  the  Legislature  on  March  28,  1991). 

Cross  References  —  Performance  of  abortions  upon  minors,  see  §§  41-41-51  et  seq. 
Uniform  health  care  decisions  act  applicability,  see  §  41-41-227. 


JUDICIAL  DECISIONS 


1.  In  general. 

Racketeer  Influenced  and  Corrupt  Or- 
ganizations (RICO)  Act  does  not  require 
proof  that  either  racketeering  enterprise 
or  predicate  acts  of  racketeering  were  mo- 
tivated by  economic  purpose,  therefore  if 
abortion  protesters  (anti-abortion  groups, 
individuals,  and  coalition  of  anti-abortion 
groups)  had  conspired  nationwide  to  shut 
down  abortion  clinics  through  pattern  of 
racketeering  activity,  including  extortion, 
use  of  threatened  or  actual  force,  violence 
or  fear,  to  injury  of  business  and  property 
interests  of  clinics,  then  clinics  could 
maintain  RICO  action  against  protesters 
for  violating  Act.  National  Org.  for 
Women,  Inc.  v.  Scheidler,  510  U.S.  249, 
114  S.  Ct.  798,  127  L.  Ed.  2d  99  (1994), 
reh'g  denied,  510  U.S.  1215,  114  S.  Ct. 
1340,  127  L.  Ed.  2d  688  (1994),  on  re- 
mand, 25  F.3d  1053  (7th  Cir.  111.  1994). 


Regarding  state  abortion  statute  requir- 
ing woman's  informed  consent  but  dis- 
pensing with  such  requirement  in  event  of 
medical  emergency,  provision  defining 
medical  emergency  did  not  violate  due 
process  clause.  A  central  holding  of  Roe  v. 
Wade,  that  woman  may  choose  abortion 
before  fetus  is  viable  and  without  undue 
interference  from  state,  but  that  state  has 
power  to  restrict  abortions  after  fetal  vi- 
ability if  restrictions  contain  exceptions 
for  pregnancies  which  endanger  woman's 
life  or  health,  and  that  state  has  legiti- 
mate interest  from  outset  in  protecting 
health  of  pregnant  woman  and  life  of  a 
fetus  which  may  become  child,  should  be 
retained  and  reaffirmed.  Planned  Parent- 
hood V.  Casey  505  U.S.  833,  112  S.  Ct. 
2791,  120  L.  Ed.  2d  674  (1992),  on  re- 
mand, 978  F.2d  74  (3d  Cir.  Pa.  1992). 


RESEARCH  REFERENCES 


ALR.  Right  of  action  for  injury  to  or 
death  of  woman  who  consented  to  illegal 
abortion.  36  A.L.R.3d  630. 

Woman's  right  to  have  abortion  without 
consent  of,  or  against  objections  of,  child's 
father  62  A.L.R.3d  1097. 

Validity  of  state  statutes  and  regula- 
tions limiting  or  restricting  public  funding 
for  abortions  sought  by  indigent  women. 
20  A.L.R.4th  1166. 

Medical  malpractice  in  performance  of 
legal  abortion.  69  A.L.R.4th  875. 

Validity  of  state  "informed  consent" 
statutes  by  which  providers  of  abortions 
are  required  to  provide  patient  seeking 


abortion  with  certain  information.  119 
A.L.R.5th  315. 

Am  Jur.  1  Am.  Jur.  2d,  Abortion  and 
Birth  Control  §§  1  et  seq. 

1  Am.  Jur.  PI  &  Pr  Forms  (Rev),  Abor- 
tion, Form  3.2  (complaint,  petition,  or  dec- 
laration —  by  operator  of  abortion  clinic 
—  against  protestors  —  to  enjoin  illegal 
conduct  in  connection  with  picketing  of 
abortion  clinic). 

CJS.  1  C.J.S.,  Abortion  and  Birth  Con- 
trol; Family  Planning  §§  4-27,  29-33,  35. 

Lawyers'  Edition.  Validity,  under  Fed- 
eral Constitution,  of  abortion  laws.  35  L. 
Ed.  2d  735. 
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Supreme  Court's  views  as  to  validity, 
under  Federal  Constitution,  of  abortion 
laws.  Ill  L.  Ed.  2d  879. 

§  41-41-33.    Consent;  written  certification. 

(1)  No  abortion  shall  be  performed  or  induced  except  with  the  voluntary 
and  informed  consent  of  the  woman  upon  whom  the  abortion  is  to  be  performed 
or  induced.  Except  in  the  case  of  a  medical  emergency,  consent  to  an  abortion 
is  voluntary  and  informed  if  and  only  if: 

(a)  The  woman  is  told  the  following  by  the  physician  who  is  to  perform 
or  induce  the  abortion  or  by  the  referring  physician,  orally  and  in  person,  at 
least  twenty-four  (24)  hours  before  the  abortion: 

(i)  The  name  of  the  physician  who  will  perform  or  induce  the  abortion; 

(ii)  The  particular  medical  risks  associated  with  the  particular  abor- 
tion procedure  to  be  employed  including,  when  medically  accurate,  the 
risks  of  infection,  hemorrhage  and  breast  cancer,  and  the  danger  to 
subsequent  pregnancies  and  infertility; 

(iii)  The  probable  gestational  age  of  the  unborn  child  at  the  time  the 
abortion  is  to  be  performed  or  induced;  and 

(iv)  The  medical  risks  associated  with  carrying  her  child  to  term. 

(b)  The  woman  is  informed,  by  the  physician  or  his  agent,  orally  and  in 
person,  at  least  twenty-four  (24)  hours  before  the  abortion: 

(i)  That  medical  assistance  benefits  may  be  available  for  prenatal 
care,  childbirth  and  neonatal  care; 

(ii)  That  the  father  is  liable  to  assist  in  the  support  of  her  child,  even 
in  instances  in  which  the  father  has  offered  to  pay  for  the  abortion; 

(iii)  That  there  are  available  services  provided  by  public  and  private 
agencies  which  provide  pregnancy  prevention  counseling  and  medical 
referrals  for  obtaining  pregnancy  prevention  medications  or  devices;  and 

(iv)  That  she  has  the  right  to  review  the  printed  materials  described 
in  Section  41-41-35(l)(a),  (b)  and  (c).  The  physician  or  his  agent  shall 
orally  inform  the  woman  that  those  materials  have  been  provided  by  the 
State  of  Mississippi  and  that  they  describe  the  unborn  child  and  list 
agencies  that  offer  alternatives  to  abortion.  If  the  woman  chooses  to  view 
those  materials,  copies  of  them  shall  be  furnished  to  her.  The  physician  or 
his  agent  may  disassociate  himself  or  themselves  from  those  materials, 
and  may  comment  or  refrain  from  comment  on  them  as  he  chooses.  The 
physician  or  his  agent  shall  provide  the  woman  with  the  printed  materials 
described  in  Section  41-41-35(l)(d). 

(c)  The  woman  certifies  in  writing  before  the  abortion  that  the  informa- 
tion described  in  paragraphs  (a)  and  (b)  of  this  section  has  been  furnished  to 
her,  and  that  she  has  been  informed  of  her  opportunity  to  review  the 
information  referred  to  in  subparagraph  (iv)  of  paragraph  (b)  of  this  section. 

(d)  Before  the  abortion  is  performed  or  induced,  the  physician  who  is  to 
perform  or  induce  the  abortion  receives  a  copy  of  the  written  certification 
prescribed  by  this  section. 
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(2)  The  State  Department  of  Health  shall  enforce  the  provisions  of 
Sections  41-41-31  through  41-41-39  at  abortion  facilities,  as  defined  in  Section 
41-75-1. 

SOURCES:  Laws,  1991,  ch.  439,  §  2,  eff  from  and  after  July  1,  1991  (Governor's 
veto  overridden  by  the  Legislature  on  March  28, 1991);  Laws,  1996,  ch.  442, 
§  1,  eff  from  and  after  July  1,  1996. 

Cross  References  —  Performance  of  abortions  upon  minors,  see  §§  41-41-51  et  seq. 

JUDICIAL  DECISIONS 


1.  In  general. 

Because  the  mandatory  consultation 
and  24-hour  delay  ensures  that  a  woman 
has  given  thoughtful  consideration  in  de- 
ciding whether  to  obtain  an  abortion, 
§  41-41-33  does  not  create  an  undue  bur- 
den and  is  therefore  constitutional.  Pro- 
Choice  Miss.  v.  Fordice,  716  So.  2d  645 
(Miss.  1998). 

Racketeer  Influenced  and  Corrupt  Or- 
ganizations (RICO)  Act  does  not  require 
proof  that  either  racketeering  enterprise 
or  predicate  acts  of  racketeering  were  mo- 
tivated by  economic  purpose,  therefore  if 
abortion  protesters-anti-abortion  groups, 
individuals,  and  coalition  of  anti-abortion 
groups-had  conspired  nationwide  to  shut 
down  abortion  clinics  through  pattern  of 
racketeering  activity,  including  extortion, 
use  of  threatened  or  actual  force,  violence 
or  fear,  to  injury  of  business  and  property 
interests  of  clinics,  then  clinics  could 
maintain  RICO  action  against  protesters 
for  violating  Act.  National  Org.  for 
Women,  Inc.  v  Scheidler,  510  U.S.  249, 
114  S.  Ct.  798,  127  L.  Ed.  2d  99  (1994), 
reh'g  denied,  510  U.S.  1215,  114  S.  Ct. 
1340,  127  L.  Ed.  2d  688  (1994),  on  re- 
mand, 25  F.3d  1053  (7th  Cir.  111.  1994). 

A  woman  has  the  right,  under  the  due 
process  clause  of  the  Federal  Constitu- 
tion's Fourteenth  Amendment,  to  choose 
to  have  an  abortion  before  fetal  viability 
and  to  obtain  an  abortion  without  undue 
interference  from  the  state,  because  be- 
fore viability,  a  state's  interests  are  not 
strong  enough  to  support  a  prohibition  of 
abortion  or  the  imposition  of  a  substantial 
obstacle  to  a  woman's  effective  right  to 
elect  the  procedure.  Planned  Parenthood 
V  Casey  505  U.S.  833, 112  S.  Ct.  2791, 120 
L.  Ed.  2d  674  (1992),  on  remand,  978  F.2d 
74  (3d  Cir.  Pa.  1992). 


Constitutional  protection  of  a  woman's 
decision  to  terminate  her  pregnancy  de- 
rives from  the  due  process  clause  of  the 
Federal  Constitution's  Fourteenth 
Amendment,  which  prohibits  states  from 
depriving  any  person  of  liberty  without 
due  process  of  law,  because  (1)  the  due 
process  clause  applies  to  matters  of  sub- 
stantive law  as  well  as  to  matters  of 
procedure,  and  thus,  all  fundamental 
rights  comprised  within  the  term  "liberty" 
are  protected  by  the  Federal  Constitution 
from  invasion  by  the  states;  (2)  neither  the 
Bill  of  Rights  nor  the  specific  practices  of 
the  states  at  the  time  of  the  adoption  of 
the  Fourteenth  Amendment  mark  the 
outer  limits  of  the  substantive  sphere  of 
liberty  which  the  Fourteenth  Amendment 
protects;  (3)  the  full  scope  of  the  liberty 
guaranteed  by  the  due  process  clause  can- 
not be  found  in  or  limited  by  the  precise 
terms  of  the  specific  guarantees  elsewhere 
provided  in  the  Constitution,  and  this 
liberty  is  a  rational  continuum  which, 
broadly  speaking,  includes  freedom  from 
all  substantial  arbitrary  impositions  and 
purposeless  restraints,  and  which  also 
recognizes  that  certain  interests  require 
particularly  careful  scrutiny  of  the  state 
needs  asserted  to  justify  the  abridgement 
of  the  interests;  (4)  the  Constitution 
places  limits  on  a  state's  right  to  interfere 
with  a  person's  most  basic  decisions  about 
family  and  parenthood,  as  well  as  bodily 
integrity;  and  (5)  the  Constitution  pro- 
tects personal  decisions  relating  to  mar- 
riage, procreation,  contraception,  family 
relationships,  child  rearing,  and  educa- 
tion, and  these  matters  are  central  to  the 
liberty  protected  by  the  Fourteenth 
Amendment.  Planned  Parenthood  v. 
Casey  505  U.S.  833,  112  S.  Ct.  2791,  120 
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L.  Ed.  2d  674  (1992),  on  remand,  978  F.2d 
74  (3d  Cir.  Pa.  1992). 

The  United  States  Supreme  Court  will 
reject  the  trimester  framework  estab- 
lished in  Roe  v.  Wade  (1973)  410  U.S.  113, 
35  L.  Ed.  2d  147,  93  S.  Ct.  705,  to  deter- 
mine the  validity,  under  the  Federal  Con- 
stitution, of  state  regulation  of  abortion, 
under  which  framework  (1)  almost  no 
regulation  is  permitted  during  the  first 
trimester  of  pregnancy,  (2)  regulations  de- 
signed to  protect  a  pregnant  woman's 
health,  but  not  to  further  a  state's  interest 
in  potential  life,  are  permitted  during  the 
second  trimester,  and  (3)  during  the  third 
trimester,  when  the  fetus  is  viable,  prohi- 
bitions are  permitted  provided  that  the 
life  or  health  of  the  mother  is  not  at  stake, 
where  (1)  three  Justices  of  the  Supreme 
Court  express  the  view  that  (a)  the  trimes- 
ter framework  is  not  part  of  the  essential 
holding  of  Roe  v.  Wade,  (b)  a  logical  read- 
ing of  the  central  holding  in  Roe  v.  Wade, 
and  a  necessary  reconciliation  of  a  wom- 
an's liberty  protected  under  the  due  pro- 
cess clause  of  the  Federal  Constitution's 
Fourteenth  Amendment  with  the  interest 
of  a  state  in  promoting  prenatal  life,  re- 
quire abandonment  of  the  trimester 
framework  as  a  rigid  prohibition  on  all 
previability  regulation  aimed  at  the  pro- 
tection of  fetal  life,  and  (c)  the  undue 
burden  standard,  under  which  standard  a 
state  law  that  has  the  purpose  or  effect  of 
placing  a  substantial  obstacle  in  the  path 
of  a  woman  seeking  an  abortion  of  a  non- 
viable fetus  is  invalid  under  the  Four- 
teenth Amendment,  is  the  appropriate 
means  of  reconciling  a  state's  interest 
with  a  woman's  constitutionally  protected 
liberty;  and  (2)  four  Justices  express  the 
view  that  Roe  y.  Wade  was  wrongly  de- 
cided and  should  be  overruled.  Planned 
Parenthood  v.  Casey  505  U.S.  833,  112  S. 
Ct.  2791,  120  L.  Ed.  2d  674  (1992),  on 
remand,  978  F.2d  74  (3d  Cir.  Pa.  1992). 

The  United  States  Supreme  Court  will 
hold  that  a  state  statute's  provision  con- 
cerning a  pregnant  woman's  informed 
consent  to  an  abortion,  which  provision 
requires  that  except  in  a  medical  emer- 
gency, (1)  at  least  24  hours  before  perform- 
ing an  abortion,  a  physician  must  inform 
the  woman  of  the  nature  of  the  abortion 
procedure,  the  health  risks  of  the  abortion 


and  of  childbirth,  and  the  probable  gesta- 
tional age  of  the  unborn  child,  (2)  the 
physician  or  a  qualified  nonphysician 
must  inform  the  woman  of  the  availability 
of  printed  materials  published  by  the 
state  describing  the  fetus  and  providing 
information  about  medical  assistance  for 
childbirth,  information  about  child  sup- 
port from  the  father,  and  a  list  of  agencies 
which  provide  adoption  and  other  services 
as  alternatives  to  abortion,  and  (3)  the 
woman  must  certify  in  writing  that  she 
has  been  informed  of  the  availability  of 
these  materials,  and  that  if  she  has  cho- 
sen to  view  the  materials,  she  has  been 
provided  with  them,  does  not  violate  the 
due  process  clause  of  the  Federal  Consti- 
tution's Fourteenth  Amendment,  where 
(1)  three  Justices  of  the  Supreme  Court 
express  the  view  that  the  provision  does 
not  place  an  undue  burden  upon  a  wom- 
an's right  to  decide  whether  to  terminate  a 
pregnancy;  and  (2)  four  Justices  express 
the  view  that  (a)  the  informed  consent 
provision  is  rationally  related  to  the 
state's  interest  in  assuring  that  a  woman's 
consent  to  an  abortion  be  fully  informed, 
and  (b)  the  24-hour  waiting  period  reason- 
ably furthers  the  state's  legitimate  inter- 
ests. Planned  Parenthood  v.  Casey,  505 
U.S.  833,  112  S.  Ct.  2791,  120  L.  Ed.  2d 
674  (1992),  on  remand,  978  F.2d  74  (3d 
Cir.  Pa.  1992). 

A  state  abortion  statute's  provision  con- 
cerning spousal  notice,  which  provision 
prohibits  a  physician  from  performing  an 
abortion  on  a  married  woman  without 
receiving  a  signed  statement  from  the 
woman  that  she  has  notified  her  spouse 
that  she  is  about  to  undergo  an  abortion, 
unless  the  woman  provides  an  alternative 
signed  statement  certifjdng  that  (1)  her 
husband  is  not  the  man  who  impregnated 
her,  (2)  her  husband  cannot  be  located,  (3) 
her  pregnancy  is  the  result  of  a  spousal 
sexual  assault  which  she  has  reported,  or 
(4)  she  believes  that  notifjdng  her  hus- 
band will  cause  him  or  someone  else  to 
inflict  bodily  injury  upon  her,  is  an  undue 
burden  on  a  woman's  right,  under  the  due 
process  clause  of  the  Federal  Constitu- 
tion's Fourteenth  Amendment,  to  undergo 
an  abortion,  and  thus  is  unconstitutional, 
because  (1)  the  vast  majority  of  women 
notify  their  male  partners  of  the  decision 
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to  obtain  an  abortion;  (2)  in  many  cases  in 
which  married  women  do  not  notify  their 
husbands,  the  pregnancy  is  the  result  of 
an  extramarital  affair;  (3)  when  the  hus- 
band is  the  father,  the  primary  reason 
women  do  not  notify  their  husbands  is 
that  the  husband  and  wife  are  experienc- 
ing marital  difficulties,  often  accompanied 
by  incidents  of  violence;  (4)  victims  of  a 
spousal  sexual  assault  are  extremely  re- 
luctant to  report  the  assault  to  the  govern- 
ment, and  thus  the  spousal  notification 
requirement  imposes  a  substantial  ob- 
stacle that  is  likely  to  prevent  a  signifi- 
cant number  of  women  from  procuring  an 
abortion  as  surely  as  if  the  state  had 
outlawed  abortion  in  all  cases;  (5)  the 
spousal  notice  provision  embodies  a  view 
of  marriage  that  is  repugnant  to  the  mod- 
ern understanding  of  marriage  and  of  the 
nature  of  the  rights  secured  by  the  Con- 
stitution; (6)  women  do  not  lose  their 
constitutionally  protected  liberty  when 
they  marry;  (7)  state  regulation  with  re- 
spect to  the  child  a  woman  is  carrying  has 
a  far  greater  impact  on  the  mother's  lib- 
erty than  on  the  father's  liberty,  and  the 
effect  of  state  regulation  on  a  woman's 
protected  liberty  is  doubly  deserving  of 
scrutiny  in  such  a  case,  as  the  state  has 
touched  upon  not  only  the  private  sphere 
of  the  family,  but  also  the  bodily  integrity 
of  the  pregnant  woman;  (8)  the  right  of 
privacy  includes  the  right  of  the  indi- 
vidual, married  or  single,  to  be  free  from 
unwarranted  governmental  intrusion  into 
matters  that  so  fundamentally  affect  a 
person  as  does  the  decision  whether  to 
bear  or  beget  a  child;  (9)  the  Constitution 
protects  all  individuals,  male  or  female, 
married  or  unmarried,  from  unjustified 
state  interference,  even  when  the  interfer- 
ence is  employed  for  the  supposed  benefit 
of  a  member  of  the  individual's  family, 
including  the  individual's  spouse;  (10)  the 
women  most  affected  by  a  spousal  notice 
requirement  are  those  who  most  reason- 
ably fear  the  consequences  of  notif3dng 
their  husbands;  and  (11)  a  husband's  in- 
terest in  the  life  of  the  child  his  wife  is 
carrying  does  not  permit  a  state  to  em- 
power him  with  an  effective  veto  power 
over  his  wife's  decision  to  procure  an  abor- 
tion. Planned  Parenthood  v.  Casey,  505 
U.S.  833,  112  S.  Ct.  2791,  120  L.  Ed.  2d 


674  (1992),  on  remand,  978  F.2d  74  (3d 
Cir.  Pa.  1992). 

Five  members  of  Court  expressed  view 
that  provision  of  state  abortion  statute 
requiring  spousal  notice  violated  due  pro- 
cess clause  by  imposing  undue  burden  on 
woman's  abortion  rights  because  notice 
requirement  enabled  husband  to  weild,  in 
effect,  veto  over  wife's  decision.  Planned 
Parenthood  v.  Casey,  505  U.S.  833,  112  S. 
Ct.  2791,  120  L.  Ed.  2d  674  (1992),  on 
remand,  978  F.2d  74  (3d  Cir.  Pa.  1992). 

The  Federal  Government  has  no  duty, 
under  the  due  process  clause  of  the  Fed- 
eral Constitution's  Fifth  Amendment,  to 
subsidize  an  activity  merely  because  the 
activity  is  constitutionally  protected,  and 
thus  it  may  validly  choose  to  fund  child- 
birth over  abortion  and  implement  that 
judgment  in  health  regulations  by  the 
allocation  of  public  funds  for  medical  ser- 
vices relating  to  childbirth  but  not  to  those 
relating  to  abortion;  the  government  has 
no  affirmative  duty  under  the  due  process 
clause  to  commit  any  resources  to  facili- 
tating abortions,  and  its  decision  to  fund 
childbirth  but  not  abortion  places  no  gov- 
ernmental obstacle  in  the  path  of  a 
woman  who  chooses  to  terminate  her 
pregnancy,  but  rather,  by  means  of  un- 
equal subsidization  of  abortion  and  other 
medical  services,  encourages  alternative 
activity  deemed  in  the  public  interest. 
Rust  V.  Sullivan,  500  U.S.  173,  111  S.  Ct. 
1759,  114  L.  Ed.  2d  233  (1991),  overruled 
on  other  grounds.  Planned  Parenthood  v. 
Miller,  63  F3d  1452  (8th  Cir.  S.D.  1995). 

Provisions  of  state  statute  prohibiting 
use  of  public  facilities  and  employees  to 
perform  or  assist  abortions  not  necessary 
to  save  mother's  life  were  not  unconstitu- 
tional and  did  not  contravene  Supreme 
Court's  abortion  decisions;  question  as  to 
constitutionality  of  provision  prohibiting 
public  funding  for  encouraging  or  counsel- 
ing woman  to  have  abortion  not  necessary 
to  save  her  life,  was  moot.  Webster  v. 
Reproductive  Health  Servs.,  492  U.S.  490, 
109  S.  Ct.  3040,  106  L.  Ed.  2d  410  (1989). 

An  individual  Justice  of  the  United 
States  Supreme  Court,  as  Circuit  Justice, 
will  deny  an  application,  filed  by  the  natu- 
ral father  of  an  unborn  child,  for  an  order 
enjoining  the  mother  from  aborting  the 
child,  where  (1)  the  state  trial  court  in 
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which  the  proceedings  were  initiated  has 
found  that  even  if  the  United  States  Su- 
preme Court's  decision  in  Planned  Parent- 
hood of  Missouri  v.  Danforth  (1976)  428 
U.S.  52,  49  L.  Ed.  2d  788,  96  S.  Ct.  2831, 
permits  the  balancing  of  the  father's  and 
the  mother's  interests,  the  mother's  inter- 
ests would  outweigh  the  father's,  since  (a) 
the  father  and  mother  are  not  married,  (b) 
there  is  no  suggestion  that  they  will  ever 
reunite,  (c)  the  father  is  able  to  father 
other  children  and  has  other  children,  and 
(d)  the  father  has  shown  substantial  in- 
stability in  his  marital  and  romantic  life, 

(2)  the  state's  highest  court  has  denied  a 
petition  for  stay  in  reliance  upon  (a)  the 
presumption  of  validity  accorded  trial 
court  judgments,  (b)  the  Danforth  deci- 
sion, and  (c)  the  insufficient  likelihood 
that  the  father  will  prevail  on  the  merits, 

(3)  the  Justice  has  serious  doubts  concern- 
ing the  availability  of  a  federal  remedy  for 
the  father's  claim,  in  view  of  the  fact  that 
the  mother's  decision  to  obtain  an  abor- 
tion can  be  carried  out  without  any  action 
on  the  part  of  the  state  or  its  governmen- 
tal subdivisions,  (4)  a  delay  in  implement- 
ing the  mother's  decision  might  increase 
the  risk  of  physical  or  emotional  harm  to 
her,  and  (5)  the  Justice  has  substantial 
doubt  whether  there  has  yet  been  a  final 
decision  by  the  state's  highest  court  that 
would  provide  a  basis  for  appellate  juris- 
diction in  the  United  States  Supreme 
Court.  Doe  v.  Smith,  486  U.S.  1308,  108  S. 
Ct.  2136,  100  L.  Ed.  2d  909  (1988). 

The  constitutional  dimensions  of  a 
woman's  right  to  end  her  pregnancy  are 
entitled  to  judicial  recognition;  a  woman's 
decision,  with  the  guidance  of  her  physi- 
cian and  within  certain  limits,  as  to 
whether  to  end  her  pregnancy,  is  personal 
and  intimate,  properly  private,  and  basic 
to  individual  dignity  and  autonomy;  a 
woman's  right  to  make  that  choice  freely 
is  fundamental.  Thornburgh  v.  American 
College  of  Obstetricians  &  Gynecologists, 
476  U.S.  747,  106  S.  Ct.  2169,  90  L.  Ed.  2d 
779  (1986),  overruled  on  other  grounds. 
Planned  Parenthood  v.  Casey,  505  U.S. 
833,  112  S.  Ct.  2791,  120  L.  Ed.  2d  674 
(1992). 

The  states  are  not  free,  under  the  guise 
of  protecting  maternal  health  or  potential 
life,  to  intimidate  women  into  continuing 


pregnancies,  by  enacting  statutory  provi- 
sions which  wholly  subordinate  constitu- 
tional privacy  interests  and  concerns  with 
maternal  health  in  an  effort  to  deter  a 
woman  from  making  a  decision  that,  with 
her  physician,  is  hers  to  make. 
Thornburgh  v.  American  College  of  Obste- 
tricians &  Gynecologists,  476  U.S.  747, 
106  S.  Ct.  2169,  90  L.  Ed.  2d  779  (1986), 
overruled  on  other  grounds.  Planned  Par- 
enthood V.  Casey  505  U.S.  833,  112  S.  Ct. 
2791,  120  L.  Ed.  2d  674  (1992). 

A  requirement  that  a  woman  gave  what 
is  truly  a  voluntary  and  informed  consent 
to  an  abortion,  as  a  general  proposition,  is 
proper  and  not  unconstitutional,  but  the 
state  may  not  require  information  de- 
signed to  influence  the  woman's  informed 
choice  between  abortion  or  childbirth; 
state  provisions  requiring  the  delivery  of 
specific  information  are  unconstitutional 
where  (1)  the  information  required  seems 
to  be  an  attempt  to  wedge  the  state's 
message  discouraging  abortion  into  the 
privacy  of  the  informed-consent  dialogue 
between  the  woman  and  her  physician, 
and  (2)  under  the  guise  of  informed  con- 
sent, the  provisions  require  the  dissemi- 
nation of  information  that  is  not  relevant 
to  such  consent,  and  thus  advance  no 
legitimate  state  interest.  Thornburgh  v. 
American  College  of  Obstetricians  &  Gy- 
necologists, 476  U.S.  747,  106  S.  Ct.  2169, 
90  L.  Ed.  2d  779  (1986),  overruled  on  other 
grounds,  Planned  Parenthood  v.  Casey, 
505  U.S.  833,  112  S.  Ct.  2791,  120  L.  Ed. 
2d  674  (1992). 

City  ordinance  requiring  all  second  tri- 
mester abortions  to  be  performed  in  hos- 
pital violates  due  process  clause,  and  pro- 
visions of  ordinance  dealing  with  parental 
consent,  informed  consent,  24-hour  wait- 
ing period,  and  disposal  of  fetal  remains 
are  unconstitutional.  City  of  Akron  v.  Ak- 
ron Ctr.  for  Reprod.  Health,  Inc.,  462  U.S. 
416,  103  S.  Ct.  2481,  76  L.  Ed.  2d  687 
(1983),  on  remand,  604  F.  Supp.  1268 
(N.D.  Ohio  1984),  on  remand,  604  F.  Supp. 
1275  (N.D.  Ohio  1985),  overruled  on  other 
grounds.  Planned  Parenthood  v.  Casey, 
505  U.S.  833,  112  S.  Ct.  2791,  120  L.  Ed. 
2d  674  (1992). 

A  woman  has  a  fundamental  right  to 
make  the  personal  choice  whether  or  not 
to  terminate  her  pregnancy.  City  of  Akron 
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V.  Akron  Ctr.  for  Reprod.  Health,  Inc.,  462 
U.S.  416,  103  S.  Ct.  2481,  76  L.  Ed.  2d  687 
(1983),  on  remand,  604  F.  Supp.  1268 
(N.D.  Ohio  1984),  on  remand,  604  F.  Supp. 
1275  (N.D.  Ohio  1985),  overruled  on  other 
grounds,  Planned  Parenthood  v.  Casey, 
505  U.S.  833,  112  S.  Ct.  2791,  120  L.  Ed. 
2d  674  (1992). 

A  woman  has  at  least  an  equal  right  to 
choose  to  carry  her  fetus  to  term  as  to 
choose  to  abort  it.  Maher  v.  Roe,  432  U.S. 
464,  97  S.  Ct.  2376,  53  L.  Ed.  2d  484 
(1977). 

State  may  not  impose  restrictions  or 
regulations  governing  the  medical  judg- 
ment of  a  pregnant  woman's  attending 
physician  with  respect  to  the  termination 
of  her  pregnancy.  Planned  Parenthood  v. 
Danforth,  428  U.S.  52,  96  S.  Ct.  2831,  49 
L.  Ed.  2d  788  (1976),  overruled  on  other 
grounds,  Oliverson  v.  West  Valley  City, 


1994  U.S.  Dist.  LEXIS  19383  (D.  Utah 
Nov.  10,  1994). 

Prior  to  the  end  of  the  first  trimester  of 
pregnancy,  an  attending  physician,  in  con- 
sultation with  his  patient,  is  free  to  deter- 
mine, without  regulation  by  the  state, 
that  in  his  medical  judgment  the  patient's 
pregnancy  should  be  terminated;  and  if 
such  a  decision  is  reached,  the  physician's 
judgment  may  be  effectuated  by  an  abor- 
tion free  of  interference  by  the  state.  Roe 
V.  Wade,  410  U.S.  113,  93  S.  Ct.  705,  35  L. 
Ed.  2d  147  (1973),  concurring  opinion,  410 
U.S.  179,  93  S.  Ct.  755,  35  L.  Ed.  2d  147 
(1973),  concurring  opinion,  410  U.S.  179, 
93  S.  Ct.  756,  35  L.  Ed.  2d  147  (1973), 
dissenting  opinion,  410  U.S.  179,  93  S.  Ct. 
762,  35  L.  Ed.  2d  147  (1973),  reh'g  denied, 
410  U.S.  959,  93  S.  Ct.  1409,  35  L.  Ed.  2d 
694(1973). 


ATTORNEY  GENERAL  OPINIONS 


A  woman  may  be  told  the  information  telephone  conference.  Thompson,  May  5, 
required  in  Section  41-41-33(a)  through  a     1995,  A.G.  Op.  #95-0318. 
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§  41-41-34.  Performance  of  fetal  ultrasound  imaging  and  aus- 
cultation of  fetal  heart  tone  services  required  before  abor- 
tion; patient  to  be  offered  opportunity  to  view  ultrasound 
image  and  hear  heartbeat;  patient  to  sign  certification  form 
acknowledging  being  given  that  opportunity;  physician  to 
retain  copy  of  signed  certification  form. 

(1)  Before  the  performance  of  an  abortion,  as  defined  in  Section  41-41-45, 
the  physician  who  is  to  perform  the  abortion,  or  a  quahfied  person  assisting  the 
physician,  shall: 

(a)  Perform  fetal  ultrasound  imaging  and  auscultation  of  fetal  heart 
tone  services  on  the  patient  undergoing  the  abortion; 

(b)  Offer  to  provide  the  patient  with  an  opportunity  to  view  the  active 
ultrasound  image  of  the  unborn  child  and  hear  the  heartbeat  of  the  unborn 
child  if  the  heartbeat  is  audible; 

(c)  Offer  to  provide  the  patient  with  a  physical  picture  of  the  ultrasound 
image  of  the  unborn  child; 

(d)  Obtain  the  patient's  signature  on  a  certification  form  stating  that 
the  patient  has  been  given  the  opportunity  to  view  the  active  ultrasound 
image  and  hear  the  heartbeat  of  the  unborn  child  if  the  heartbeat  is  audible, 
and  that  she  has  been  offered  a  physical  picture  of  the  ultrasound  image;  and 

(e)  Retain  a  copy  of  the  signed  certification  form  in  the  patient's  medical 
record. 

(2)  The  State  Department  of  Health  shall  enforce  the  requirements  of  this 
section. 

(3)  An  ultrasound  image  must  be  of  a  quality  consistent  with  standard 
medical  practice  in  the  community,  shall  contain  the  dimensions  of  the  unborn 
child  and  shall  accurately  portray  the  presence  of  external  members  and 
internal  organs,  if  present  or  viewable,  of  the  unborn  child. 

SOURCES:  Laws,  2007,  ch.  441,  §  3,  eff  from  and  after  July  1,  2007. 

Editor's  Note  —  Laws  of  2007,  ch.  441,  §§  5  and  6  provide: 

"SECTION  5.  (1)  If  any  provision  of  Chapter  441,  Laws  of  2007,  is  found  to  be 
unconstitutional,  the  provision  is  severable;  and  the  other  provisions  of  Chapter  441, 
Laws  of  2007  remain  effective,  except  as  provided  in  other  sections  of  Chapter  441, 
Laws  of  2007. 

"(2)  Nothing  in  Chapter  441,  Laws  of  2007,  may  be  construed  to  repeal,  by  implication 
or  otherwise,  any  provision  not  explicitly  repealed. 

"(3)  If  any  provision  of  Chapter  441,  Laws  of  2007  is  ever  declared  unconstitutional 
or  its  enforcement  temporarily  or  permanently  restricted  or  enjoined  by  judicial  order, 
the  provisions  of  Sections  41-41-31  through  41-41-91,  Mississippi  Code  of  1972,  shall  be 
enforced.  However,  if  such  temporary  or  permanent  restraining  order  or  injunction  is 
subsequently  stayed  or  dissolved  or  such  declaration  vacated  or  any  similar  court  order 
otherwise  ceases  to  have  effect,  all  provisions  of  Chapter  441,  Laws  of  2007,  that  are  not 
declared  unconstitutional  or  whose  enforcement  is  not  restrained  shall  have  full  force 
and  effect. 

"(4)  Nothing  in  the  provisions  of  Sections  41-41-31  through  41-41-91,  Mississippi 
Code  of  1972,  shall  be  construed  to  permit  any  action  that  is  prohibited  by  Chapter  441, 
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Laws  of  2007,  and  to  the  extent  that  any  provision  of  Sections  41-41-31  through 
41-41-91,  Mississippi  Code  of  1972,  would  be  so  construed,  then  the  provisions  of  Senate 
Bill  No.  2391,  2007  Regxilar  Session,  shall  take  precedence. 

"SECTION  6.  Sections  1,  3,  4  and  5  of  this  act  shall  take  effect  from  and  after  July  1, 
2007.  Section  2  of  this  act  shall  take  effect  and  be  in  force  from  and  after  ten  (10)  days 
following  the  date  of  publication  by  the  Attorney  General  of  Mississippi  in  the 
administrative  bulletin  published  by  the  Secretary  of  State  as  provided  in  Section 
25-43-2.101,  Mississippi  Code  of  1972,  that  the  Attorney  General  has  determined  that 
the  United  States  Supreme  Court  has  overruled  the  decision  of  Roe  v.  Wade  ,  410  U.S. 
113  (1973),  and  that  it  is  reasonably  probable  that  Section  2  of  this  act  would  be  upheld 
by  the  court  as  constitutional." 

§  41-41-35.    Duties  of  State  Department  of  Health;  printed 
materials. 

(1)  The  State  Department  of  Health  shall  cause  to  be  published  in  English 
within  sixty  (60)  days  after  July  1,  1991,  the  following  easily  comprehensible 
printed  materials: 

(a)  Geographically  indexed  materials  designed  to  inform  the  woman  of 
public  and  private  agencies  and  services  available  to  assist  a  woman  through 
pregnancy,  upon  childbirth  and  while  the  child  is  dependent,  including 
adoption  agencies,  which  shall  include  a  comprehensive  list  of  the  agencies 
available,  a  description  of  the  services  they  offer  and  a  description  of  the 
manner,  including  telephone  numbers,  in  which  they  might  be  contacted,  or, 
at  the  option  of  the  Department  of  Health,  printed  materials  including  a 
toll-free,  twenty-four-hour-a-day  telephone  number  which  may  be  called  to 
obtain,  orally,  such  a  list  and  description  of  agencies  in  the  locality  of  the 
caller  and  of  the  services  they  offer. 

(b)  Materials  designed  to  inform  the  woman  of  the  probable  anatomical 
and  physiological  characteristics  of  the  unborn  child  at  two-week  gestational 
increments  from  the  time  when  a  woman  can  be  known  to  be  pregnant  to  full 
term,  including  any  relevant  information  on  the  possibility  of  the  unborn 
child's  survival.  The  materials  shall  include  color  pictures  representing  the 
development  of  the  child  at  two-week  gestational  increments.  These  pictures 
must  contain  the  dimensions  of  the  unborn  child  and  must  be  realistic.  The 
materials  shall  be  objective,  nonjudgmental  and  designed  to  convey  only 
accurate  scientific  information  about  the  unborn  child  at  the  various 
gestational  ages. 

(c)  Materials  that  include  the  information  described  in  subparagraphs 
(ii)  and  (iv)  of  paragraph  (l)(a)  of  Section  41-41-33  and  in  subparagraphs  (i), 
(ii)  and  (iii)  of  paragraph  (l)(b)  of  Section  41-41-33. 

(d)  Materials  designed  to  inform  the  woman  of  pregnancy  prevention 
methods  for  females  and  males,  which  materials  shall  describe  each  method 
in  detail  and  include  pictures  or  diagrams  that  illustrate  the  proper  usage  of 
each  method. 

(2)  The  materials  shall  be  printed  in  a  typeface  large  enough  to  be  clearly 
legible. 
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(3)  The  materials  required  under  this  section  shall  be  available  at  no  cost 
from  the  Department  of  Health  upon  request  and  in  appropriate  number  to 
any  person,  facility  or  hospital. 

(4)  The  Department  of  Health  shall  review  the  printed  materials  required 
by  subsection  (1)  of  this  section  on  an  annual  basis  in  order  to  determine  if  any 
changes  are  needed  to  be  made  to  the  contents  of  the  materials,  and  shall 
promulgate  any  rules  and  regulations  necessary  for  considering  and  making 
such  changes. 

SOURCES:  Laws,  1991,  ch.  439,  §  3,  eff  from  and  after  July  1,  1991  (Governor's 
veto  overridden  by  the  Legislature  on  March  28, 1991);  Laws,  1996,  ch.  442, 
§  2,  eff  from  and  after  July  1,  1996. 

JUDICIAL  DECISIONS 


1.  In  general. 

Health  and  Human  Service  regulations 
limiting  ability  of  Federal  Title  X  fund 
recipients  to  engage  to  abortion  related 
activities  were  permissible  construction  of 
Title  X,  did  not  impose  viewpoint-dis- 
criminatory conditions  on  government 
subsidy  so  as  to  violate  First  Amendment 
free  speech  rights  of  either  private  health 
care  organizations  that  received  Title  X 
funds,  their  staffs,  or  their  patients,  and 
did  not  violate  women's  rights  under  due 
process  clause  of  Fifth  Amendment.  Rust 
V  Sullivan,  500  U.S.  173,  111  S.  Ct.  1759, 
114  L.  Ed.  2d  233  (1991),  overruled  on 
other  grounds.  Planned  Parenthood  v. 
Miller,  63  F.3d  1452  (8th  Cir.  S.D.  1995). 

The  Federal  Government  has  no  duty, 
under  the  due  process  clause  of  the  Fed- 
eral Constitution's  Fifth  Amendment,  to 
subsidize  an  activity  merely  because  the 
activity  is  constitutionally  protected,  and 
thus  it  may  validly  choose  to  fund  child- 
birth over  abortion  and  implement  that 
judgment  in  health  regulations  by  the 
allocation  of  public  funds  for  medical  ser- 
vices relating  to  childbirth  but  not  to  those 
relating  to  abortion;  the  government  has 
no  affirmative  duty  under  the  due  process 
clause  to  commit  any  resources  to  facili- 
tating abortions,  and  its  decision  to  fund 
childbirth  but  not  abortion  places  no  gov- 
ernmental obstacle  in  the  path  of  a 
woman  who  chooses  to  terminate  her 
pregnancy,  but  rather,  by  means  of  un- 
equal subsidization  of  abortion  and  other 
medical  services,  encourages  alternative 
activity  deemed  in  the  public  interest. 


Rust  V  Sullivan,  500  U.S.  173,  111  S.  Ct. 
1759,  114  L.  Ed.  2d  233  (1991),  overruled 
on  other  grounds,  Planned  Parenthood  v. 
Miller,  63  F.3d  1452  (8th  Cir.  S.D.  1995). 

State  statutory  provisions  which  make 
it  unlawful  for  any  public  employees 
within  the  scope  of  their  employment  to 
perform  or  assist  an  abortion  not  neces- 
sary to  save  the  life  of  the  mother  and 
which  prohibit  the  use  of  any  public  facil- 
ity for  the  purpose  of  performing  or  assist- 
ing an  abortion  not  necessary  to  save  the 
life  of  the  mother  do  not  contravene  the 
abortion  decisions  of  the  United  States 
Supreme  Court,  because  (1)  the  state's 
decision  to  use  public  facilities  and  staff  to 
encourage  childbirth  over  abortion  places 
no  governmental  obstacle  in  the  path  of  a 
woman  who  chooses  to  terminate  her 
pregnancy  and  leaves  a  pregnant  woman 
with  the  same  choices  as  if  the  state  had 
chosen  not  to  operate  any  public  hospitals 
at  all,  (2)  such  provisions  restrict  a  wom- 
an's ability  to  obtain  an  abortion  only  to 
the  extent  that  she  chooses  to  use  a  phy- 
sician affiliated  with  a  public  hospital, 
which  circumstance  is  more  easily  rem- 
edied, and  thus  is  considerably  less  bur- 
densome, than  indigency,  which  may 
make  it  difficult,  and  in  some  cases,  per- 
haps impossible,  for  some  women  to  have 
abortions  without  public  funding,  (3)  if  the 
state  may  make  a  value  judgment  favor- 
ing childbirth  over  abortion  and  imple- 
ment such  judgment  by  the  allocation  of 
public  funds,  it  likewise  may  do  so 
through  the  allocation  of  other  public  re- 
sources, such  as  hospitals  and  medical 
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staff,  and  (4)  nothing  in  the  Federal  Con- 
stitution requires  states  to  enter  or  re- 
main in  the  business  of  performing  abor- 
tions, nor  do  private  physicians  and  their 
patients  have  some  kind  of  constitutional 
right  of  access  to  public  facilities  for  the 
performance  of  abortions,  and  a  state  need 
not  commit  any  resources  to  facilitating 
abortions  even  if  it  can  turn  a  profit  by 
doing  so.  Webster  v.  Reproductive  Health 
Servs.,  492  U.S.  490,  109  S.  Ct.  3040,  106 
L.  Ed.  2d  410  (1989). 

The  states  are  not  free,  under  the  guise 
of  protecting  maternal  health  or  potential 
life,  to  intimidate  women  into  continuing 
pregnancies,  by  enacting  statutory  provi- 
sions which  wholly  subordinate  constitu- 


tional privacy  interests  and  concerns  with 
maternal  health  in  an  effort  to  deter  a 
woman  from  making  a  decision  that,  with 
her  physician,  is  hers  to  make. 
Thornburgh  v.  American  College  of  Obste- 
tricians &  Gynecologists,  476  U.S.  747, 
106  S.  Ct.  2169,  90  L.  Ed.  2d  779  (1986), 
overruled  on  other  grounds.  Planned  Par- 
enthood V.  Casey,  505  U.S.  833,  112  S.  Ct. 
2791,  120  L.  Ed.  2d  674  (1992). 

When  issue  involves  policy  choices  as 
sensitive  as  those  implicated  by  the  public 
funding  of  nontherapeutic  abortions,  the 
appropriate  forum  for  their  resolution  in  a 
democracy  is  the  legislature.  Maher  v. 
Roe,  432  U.S.  464,  97  S.  Ct.  2376,  53  L. 
Ed.  2d  484  (1977). 


RESEARCH  REFERENCES 


ALR.  Right  of  action  for  injury  to  or 
death  of  woman  who  consented  to  illegal 
abortion.  36  A.L.R.3d  630. 

Woman's  right  to  have  abortion  without 
consent  of,  or  against  objections  of,  child's 
father.  62  A.L.R.3d  1097. 

Validity  of  state  statutes  and  regula- 
tions limiting  or  restricting  public  funding 
for  abortions  sought  by  indigent  women. 
20  A.L.R.4th  1166. 

Medical  malpractice  in  performance  of 
legal  abortion.  69  A.L.R.4th  875. 

Validitj^  of  state  "informed  consent" 
statutes  by  which  providers  of  abortions 
are  required  to  provide  patient  seeking 
abortion  with  certain  information.  119 
A.L.R.5th  315. 


Am  Jur.  1  Am.  Jur.  2d,  Abortion  and 
Birth  Control  §§  1  et  seq. 

1  Am.  Jur.  PI  &  Pr  Forms  (Rev),  Abor- 
tion, Form  3.2  (complaint,  petition,  or  dec- 
laration —  by  operator  of  abortion  clinic 
—  against  protestors  —  to  enjoin  illegal 
conduct  in  connection  with  picketing  of 
abortion  clinic). 

CJS.  1  C.J.S.,  Abortion  and  Birth  Con- 
trol; Family  Planning  §§  4-27,  29-33,  35. 

Lawyers'  Edition.  Validity,  under  Fed- 
eral Constitution,  of  abortion  laws.  35  L. 
Ed.  2d  735. 

Supreme  Court's  views  as  to  validity, 
under  Federal  Constitution,  of  abortion 
laws.  Ill  L.  Ed.  2d  879. 


§  41-41-37.    Physician  to  inform  woman  of  medical  emergency. 

When  a  medical  emergency  compels  the  performance  or  induction  of  an 
abortion,  the  physician  shall  inform  the  v^oman,  before  the  abortion  if  possible, 
of  the  medical  indications  supporting  his  judgment  that  an  abortion  is 
necessary  to  avert  her  death  or  for  which  a  twenty-four-hour  delay  will  create 
grave  peril  of  immediate  and  irreversible  loss  of  major  bodily  function. 

SOURCES:  Laws,  1991,  ch.  439,  §  4,  eff  from  and  after  July  1,  1991  (Governor's 
veto  overridden  by  the  Legislature  on  March  28,  1991). 


Cross  References  —  Performance  of  abortions  upon  minors,  see  §§  41-41-51  et  seq. 
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JUDICIAL  DECISIONS 


1.  In  general. 

Under  the  due  process  clause  of  the 
Federal  Constitution's  Fourteenth 
Amendment,  a  state  (1)  may  take  steps  to 
insure  that  a  woman's  decision  whether  to 
have  an  abortion  is  thoughtful  and  in- 
formed, and  (2)  is  free  to  enact  laws  to 
provide  a  reasonable  framework  for  a 


woman  to  make  a  decision  that  has  such 
profound  and  lasting  meaning  as  does  a 
decision  whether  to  terminate  a  preg- 
nancy. Planned  Parenthood  v.  Casey,  505 
U.S.  833,  112  S.  Ct.  2791,  120  L.  Ed.  2d 
674  (1992),  on  remand,  978  F.2d  74  (3d 
Cir.  Pa.  1992). 


RESEARCH  REFERENCES 


ALR.  Right  of  action  for  injury  to  or 
death  of  woman  who  consented  to  illegal 
abortion.  36  A.L.R.3d  630. 

Woman's  right  to  have  abortion  without 
consent  of,  or  against  objections  of,  child's 
father.  62  A.L.R.3d  1097. 

Modern  status  of  views  as  to  general 
measure  of  physician's  duty  to  inform  pa- 
tient of  risks  of  proposed  treatment.  88 
A.L.R.3d  1008. 

Medical  malpractice  in  performance  of 
legal  abortion.  69  A.L.R.4th  875. 

Validity  of  state  "informed  consent" 
statutes  by  which  providers  of  abortions 
are  required  to  provide  patient  seeking 
abortion  with  certain  information.  119 
A.L.R.5th  315. 

Provision  of  family  planning  services 
under  Title  X  of  Public  Health  Service  Act 
(42  uses  sees.  300-300a-8)  and  imple- 
menting regulations.  71  A.L.R.  Fed.  961. 


Am  Jur.  1  Am.  Jur.  2d,  Abortion  and 
Birth  Control  §§  1  et  seq. 

1  Am.  Jur.  PI  &  Pr  Forms  (Rev),  Abor- 
tion, Form  3.1  (complaint,  petition,  or  dec- 
laration —  gynecologist's  prescription  of 
drug  to  pregnant  woman  —  forcing  preg- 
nant woman  to  choice  of  submitting  to 
abortion  or  of  risking  birth  of  congenitally 
defective  child). 

CJS.  1  C.J.S.,  Abortion  and  Birth  Con- 
trol; Family  Planning  §§  4-27,  29-33,  35. 

Lawyers'  Edition.  Validity,  under  Fed- 
eral Constitution,  of  abortion  laws.  35  L. 
Ed.  2d  735. 

Supreme  Court's  views  as  to  validity  of 
laws  restricting  or  prohibiting  sale  or  dis- 
tribution to  minors  of  particular  types  of 
goods  or  services  otherwise  available  to 
adults.  52  L.  Ed.  2d  892. 


§  41-41-39.    Violation  of  provisions  as  misdemeanor. 

Anyone  who  purposefully,  knowingly  or  recklessly  performs  or  attempts  to 
perform  or  induce  an  abortion  without  complying  with  Sections  41-41-31 
through  41-41-37  shall,  upon  conviction,  be  guilty  of  a  misdemeanor  and  shall 
be  punished  by  a  fine  of  One  Thousand  Dollars  ($1,000.00),  by  imprisonment 
in  the  county  jail  for  a  period  of  time  not  to  exceed  six  (6)  months  or  both  such 
fine  and  imprisonment. 


SOURCES:  Laws,  1991,  ch.  439,  §  5,  eff  from  and  after  July  1,  1991  (Governor's 
veto  overridden  by  the  Legislature  on  March  28,  1991). 


Cross  References  —  Imposition  of  standard  state  assessment  in  addition  to  all 
court  imposed  fines  or  other  penalties  for  any  misdemeanor  violation,  see  §  99-19-73. 
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1.  In  general. 

Racketeer  Influenced  and  Corrupt  Or- 
ganizations (RICO)  Act  does  not  require 
proof  that  either  racketeering  enterprise 
or  predicate  acts  of  racketeering  were  mo- 
tivated by  economic  purpose,  therefore  if 
abortion  protesters-anti-abortion  groups, 
individuals,  and  coaUtion  of  anti-abortion 
groups-had  conspired  nationwide  to  shut 
down  abortion  clinics  through  pattern  of 
racketeering  activity,  including  extortion. 


use  of  threatened  or  actual  force,  violence 
or  fear,  to  injury  of  business  and  property 
interests  of  clinics,  then  clinics  could 
maintain  RICO  action  against  protesters 
for  violating  Act.  National  Org.  for 
Women,  Inc.  v.  Scheidler,  510  U.S.  249, 
114  S.  Ct.  798,  127  L.  Ed.  2d  99  (1994), 
reh'g  denied,  510  U.S.  1215,  114  S.  Ct. 
1340,  127  L.  Ed.  2d  688  (1994),  on  re- 
mand, 25  F.3d  1053  (7th  Cir.  111.  1994). 


RESEARCH  REFERENCES 


ALR.  Validity  of  state  "informed  con- 
sent" statutes  by  which  providers  of  abor- 
tions are  required  to  provide  patient  seek- 


ing abortion  with  certain  information.  119 
A.L.R.5th  315. 


§  41-41-45.    Abortion  prohibited;  exceptions. 

[From  and  after  ten  days  following  the  date  of  publication  by  the 
Attorney  General  of  Mississippi  that  the  Attorney  General  has  deter- 
mined that  the  United  States  Supreme  Court  has  overruled  the 
decision  of  Roe  v.  Wade,  and  that  it  is  reasonably  probable  that  this 
section  would  be  upheld  by  the  Court  as  constitutional,  this  section 
will  read  as  follows:] 

(1)  As  used  in  this  section,  the  term  "abortion"  means  the  use  or 
prescription  of  any  instrument,  medicine,  drug  or  any  other  substance  or 
device  to  terminate  the  pregnancy  of  a  woman  known  to  be  pregnant  with  an 
intention  other  than  to  increase  the  probability  of  a  live  birth,  to  preserve  the 
life  or  health  of  the  child  after  live  birth  or  to  remove  a  dead  fetus. 

(2)  No  abortion  shall  be  performed  or  induced  in  the  State  of  Missis- 
sippi, except  in  the  case  where  necessary  for  the  preservation  of  the  mother's 
life  or  where  the  pregnancy  was  caused  by  rape. 

(3)  For  the  purposes  of  this  section,  rape  shall  be  an  exception  to  the 
prohibition  for  an  abortion  only  if  a  formal  charge  of  rape  has  been  filed  with 
an  appropriate  law  enforcement  official. 

(4)  Any  person,  except  the  pregnant  woman,  who  purposefully,  know- 
ingly or  recklessly  performs  or  attempts  to  perform  or  induce  an  abortion  in 
the  State  of  Mississippi,  except  in  the  case  where  necessary  for  the 
preservation  of  the  mother's  life  or  where  the  pregnancy  was  caused  by  rape, 
upon  conviction,  shall  be  punished  by  imprisonment  in  the  custody  of  the 
Department  of  Corrections  for  not  less  than  one  (1)  year  nor  more  than  ten 
(10)  years. 

SOURCES:  Laws,  2007,  ch.  441,  §  2,  eff  from  and  after  ten  days  following  the 
date  of  publication  by  the  Attorney  General  of  Mississippi  that  the 
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Attorney  General  has  determined  that  the  United  States  Supreme  Court 
has  overruled  the  decision  of  Roe  v.  Wade,  and  that  it  is  reasonably 
probable  that  this  section  would  be  upheld  by  the  Court  as  constitutional. 

Editor's  Note  —  Laws  of  2007,  ch.  441,  §§  4  through  6  provide: 
"SECTION  4.  At  such  time  as  the  Attorney  General  of  Mississippi  determines  that 
the  United  States  Supreme  Court  has  overruled  the  decision  of  Roe  v.  Wade,  410  U.S. 
113  (1973),  and  that  as  a  result,  it  is  reasonably  probable  that  Section  2  of  this  act  would 
be  upheld  by  the  court  as  constitutional,  the  Attorney  General  shall  publish  his 
determination  of  that  fact  in  the  administrative  bulletin  published  by  the  Secretary  of 
State  as  provided  in  Section  25-43-2.101,  Mississippi  Code  of  1972. 

"SECTION  5.  (1)  If  any  provision  of  Chapter  441,  Laws  of  2007,  is  found  to  be 
unconstitutional,  the  provision  is  severable;  and  the  other  provisions  of  Chapter  441, 
Laws  of  2007  remain  effective,  except  as  provided  in  other  sections  of  Chapter  441, 
Laws  of  2007. 

"(2)  Nothing  in  Chapter  441,  Laws  of  2007,  may  be  construed  to  repeal,  by  implication 
or  otherwise,  any  provision  not  explicitly  repealed. 

"(3)  If  any  provision  of  Chapter  441,  Laws  of  2007  is  ever  declared  unconstitutional 
or  its  enforcement  temporarily  or  permanently  restricted  or  enjoined  by  judicial  order, 
the  provisions  of  Sections  41-41-31  through  41-41-91,  Mississippi  Code  of  1972,  shall  be 
enforced.  However,  if  such  temporary  or  permanent  restraining  order  or  injunction  is 
subsequently  stayed  or  dissolved  or  such  declaration  vacated  or  any  similar  court  order 
otherwise  ceases  to  have  effect,  all  provisions  of  Chapter  441,  Laws  of  2007,  that  are  not 
declared  unconstitutional  or  whose  enforcement  is  not  restrained  shall  have  full  force 
and  effect. 

"(4)  Nothing  in  the  provisions  of  Sections  41-41-31  through  41-41-91,  Mississippi 
Code  of  1972,  shall  be  construed  to  permit  any  action  that  is  prohibited  by  Chapter  441, 
Laws  of  2007,  and  to  the  extent  that  any  provision  of  Sections  41-41-31  through 
41-41-91,  Mississippi  Code  of  1972,  would  be  so  construed,  then  the  provisions  of  Senate 
Bill  No.  2391,  2007  Regular  Session,  shall  take  precedence. 

"SECTION  6.  Sections  1,  3,  4  and  5  of  this  act  shall  take  effect  from  and  after  July  1, 
2007.  Section  2  of  this  act  shall  take  effect  and  be  in  force  from  and  after  ten  (10)  days 
following  the  date  of  publication  by  the  Attorney  General  of  Mississippi  in  the 
administrative  bulletin  published  by  the  Secretary  of  State  as  provided  in  Section 
25-43-2.101,  Mississippi  Code  of  1972,  that  the  Attorney  General  has  determined  that 
the  United  States  Supreme  Court  has  overruled  the  decision  of  Roe  v.  Wade,  410  U.S. 
113  (1973),  and  that  it  is  reasonably  probable  that  Section  2  of  this  act  would  be  upheld 
by  the  court  as  constitutional." 

PERFORMANCE  OF  ABORTIONS  UPON  MINORS;  CONSENT 


Sec. 

41-41-51. 

Definitions. 

41-41-53. 

Requirement  of  written  consent;  petition  for  waiver. 

41-41-55. 

Applicability  of  provisions;  court  proceedings;  standards  for  waiver  of 

consent  requirement. 

41-41-57. 

Exception  for  medical  emergency. 

41-41-59. 

Violation  of  provisions  as  prima  facie  evidence  of  physician's  unprofes- 

sional conduct. 

41-41-61. 

Confidentiality  of  records  and  information;  penalty  for  disclosure. 

41-41-63. 

Severability  of  provisions. 
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§  41-41-51.  Definitions. 

For  purposes  of  Sections  41-41-51  through  41-41-63,  the  following  defini- 
tions shall  apply: 

(a)  "Minor"  means  any  person  under  the  age  of  eighteen  (18)  years; 

(b)  "Emancipated  minor"  means  any  minor  who  is  or  has  been  married 
or  has  by  court  order  or  otherwise  been  freed  from  the  care,  custody  and 
control  of  her  parents; 

(c)  "Abortion"  means  the  use  of  any  instrument,  medicine,  drug  or  any 
other  substance  or  device  with  intent  to  terminate  the  pregnancy  of  a  woman 
known  to  be  pregnant,  with  intent  other  than  to  increase  the  probability  of 
a  live  birth,  to  preserve  the  life  or  health  of  the  child  after  live  birth,  or  to 
remove  a  dead  fetus. 

SOURCES:  Laws,  1986,  ch.  448,  §  1,  eff  from  and  after  July  1,  1986. 

Cross  References  —  Uniform  health  care  decisions  act  applicability,  see  §  41-41- 
227. 

Comparable  Laws  from  other  States  —  Alabama  Code,  §  26-21-1  et  seq. 
Arkansas  Code  Annotated,  §  20-16-801  et  seq. 
Georgia  Code  Annotated,  §  15-11-110  et  seq. 
North  Carolina  General  Statutes,  §§  90-216  et  seq. 
Tennessee  Code  Annotated,  §  37-10-301  et  seq. 

JUDICIAL  DECISIONS 


1.  In  general. 

The  two-parent  consent  law  for  abor- 
tions for  minors  is  not  too  restrictive  and 
passes  the  undue  burden  test  for  deter- 
mining state  constitutionality.  Pro-Choice 
Miss.  V.  Fordice,  716  So.  2d  645  (Miss. 
1998). 

The  United  States  Supreme  Court  will 
hold  that  the  record-keeping  and  report- 
ing requirements  of  a  state  abortion  stat- 
ute, under  which  statute  (1)  every  facility 
performing  abortions  is  required  to  file  a 
report  stating  the  facility's  name  and  ad- 
dress as  well  as  the  name  and  address  of 
any  related  entity,  (2)  such  information, 
when  it  comes  from  state-funded  institu- 
tions, becomes  public,  (3)  for  each  abor- 
tion, a  report  must  be  filed  specifying  such 
information  as  (a)  the  performing  physi- 
cian, (b)  the  facility,  (c)  the  referring  phy- 
sician or  agency,  (d)  the  pregnant  woman's 
age,  (e)  the  number  of  prior  pregnancies 
and  abortions  the  woman  has  had,  (f) 
gestational  age,  (g)  the  type  of  abortion 
procedure,  (h)  the  date  of  the  abortion,  (i) 
whether  there  were  any  pre-existing 
medical  conditions  that  would  have  com- 


plicated pregnancy,  (j)  the  basis  for  the 
determination  that  the  abortion  was 
medically  necessary,  and  (k)  the  weight  of 
the  aborted  fetus;  and  (4)  in  all  events,  the 
identity  of  each  woman  who  has  had  an 
abortion  remains  confidential,  do  not  vio- 
late the  due  process  clause  of  the  Federal 
Constitution's  Fourteenth  Amendment, 
where  (1)  four  Justices  of  the  Supreme 
Court  express  the  view  that  such  require- 
ments relate  to  maternal  health  and  do 
not  pose  a  substantial  obstacle  to  a  wom- 
an's choice  as  to  whether  to  terminate  a 
pregnancy;  and  (2)  four  Justices  express 
the  view  that  such  requirements  ratio- 
nally further  the  state's  legitimate  inter- 
ests in  medical  knowledge  concerning  ma- 
ternal health  and  prenatal  life,  in 
gathering  statistical  information  concern- 
ing patients,  and  in  assuring  compliance 
with  other  provisions  of  the  abortion  stat- 
ute. Planned  Parenthood  v.  Casey,  505 
U.S.  833,  112  S.  Ct.  2791,  120  L.  Ed.  2d 
674  (1992),  on  remand,  978  F.2d  74  (3d 
Cir.  Pa.  1992). 

A  provision  of  a  state  statute  that,  with 
certain  exceptions,  prohibits  any  person 
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from  performing  an  abortion  on  an  un- 
married, unemancipated  minor  absent  no- 
tice to  one  of  the  minor's  parents  or  a 
juvenile  court  order  authorizing  the  minor 
to  consent,  which  provision  allows  a  phy- 
sician to  perform  an  abortion  on  such  a 
minor  where  either  (1)  the  physician  pro- 
vides at  least  24  hours'  actual  notice  of  his 
intention  to  perform  the  abortion,  in  per- 
son or  by  telephone,  to  (a)  one  of  the 
minor's  parents  or  her  guardian  or  custo- 
dian, or  (b)  the  minor's  adult  brother, 
sister,  stepparent,  or  grandparent,  if  the 
minor  and  the  other  relative  each  file  an 
affidavit  in  the  juvenile  court  stating  that 
the  minor  fears  physical,  sexual,  or  severe 
emotional  abuse  from  one  of  her  parents, 
or  (2)  a  physician  who  cannot  give  actual 
notice  after  a  reasonable  effort  provides  at 
least  48  hours'  constructive  notice  by  both 
ordinary  and  certified  mail,  does  not  ren- 
der the  statute  unconstitutional,  under 
the  Federal  Constitution,  insofar  as  such 
provision  requires  that  notice  be  given  by 
the  physician,  rather  than  by  some  other 
qualified  person;  a  state  may  constitution- 
ally require  a  physician  to  take  reasonable 
steps  to  notify  the  parent  of  a  minor 
seeking  an  abortion,  because  (1)  the  par- 
ent often  will  provide  important  medical 
data  to  the  physician,  (2)  a  conversation 
with  the  physician  may  enable  the  parent 
to  provide  better  advice  to  the  minor,  and 
(3)  access  to  an  experienced  and,  in  an 
ideal  case,  detached  physician  who  can 
assist  the  parent  in  approaching  the  prob- 
lem in  a  mature  and  balanced  way  may 
benefit  both  the  parent  and  the  child  in  a 
manner  not  possible  through  notice  by 
less  qualified  persons;  furthermore,  any 
imposition  which  such  provision  makes  on 
the  physician's  schedule  is  unobjection- 
able in  light  of  the  provision's  allowance 
for  notice  by  mail  and  for  the  forgoing  of 
notice  in  the  event  of  certain  emergencies. 
Ohio  V.  Akron  Ctr.  for  Reproductive 
Health,  497  U.S.  502,  110  S.  Ct.  2972,  111 
L.  Ed.  2d  405  (1990),  on  remand,  911  F.2d 
731  (6th  Cir.  Ohio  1990),  on  remand,  911 
F.2d  733  (6th  Cir.  Ohio  1990). 

A  state  statutory  provision  requiring, 
except  under  certain  circumstances,  that 
an  unemancipated  minor's  physician  or 
an  agent  give  written  notice  to  both  of  the 
minor's  parents,  either  by  delivery  per- 


sonally to  the  parents  or  by  certified  mail, 
before  an  abortion  is  performed  on  the 
minor,  no  exception  being  made  as  to  a 
divorced  parent,  a  noncustodial  parent,  or 
a  biological  parent  who  never  married  or 
lived  with  the  minor's  mother,  does  not 
reasonably  further  any  legitimate  state 
interest,  given  that  (1)  to  the  extent  that  a 
state  has  a  legitimate  interest  in  support- 
ing the  authority  of  a  parent  who  is  pre- 
sumed to  act  in  the  minor's  best  interest 
and  thereby  assuring  that  the  minor's 
decision  to  terminate  her  pregnancy  is 
knowing,  intelligent,  and  deliberate,  such 
an  interest  would  be  fully  served  by  a 
requirement  that  the  minor  notify  one 
parent,  because  (a)  in  the  ideal  family 
setting,  notice  to  one  parent  would  nor- 
mally constitute  notice  to  both,  (b)  in 
families  in  which  the  notified  parent 
would  not  notify  the  other  parent,  the 
state  has  no  legitimate  interest  in  (i)  ques- 
tioning one  parent's  judgment  that  notice 
to  the  other  parent  would  not  assist  the 
minor,  or  (ii)  presuming  that  the  parent 
who  has  assumed  parental  duties  is  in- 
competent to  make  decisions  regarding 
the  minor's  health  and  welfare,  and  (c) 
with  respect  to  dysfunctional  families,  a 
two-parent  notice  requirement  disserves 
the  state  interest  in  protecting  and  assist- 
ing the  minor,  in  light  of  evidence  that  in 
thousands  of  such  families,  such  a  re- 
quirement proves  harmful  to  the  minor 
and  her  family,  (2)  although  both  parents 
may  well  have  an  interest  in  the  minor's 
abortion  decision,  full  communication 
among  all  members  of  a  family  may  not 
validly  be  decreed  by  the  state,  and  (3)  any 
state  interest  in  protecting  a  parent's  in- 
terest in  shaping  a  child's  values  and 
lifestyle  cannot  overcome  the  liberty  inter- 
ests of  a  minor  acting  with  the  consent  of 
a  single  parent,  since  the  combined  force 
of  one  parent's  separate  interest  and  the 
minor's  privacy  interest  outweighs  the 
separate  interest  of  the  second  parent;  the 
fact  that  other  state  and  federal  consent 
provisions  governing  the  health,  welfare, 
and  education  of  children  require  only  one 
parent's  consent  provides  testimony  to  the 
unreasonableness  of  the  two-parent  notice 
requirement  and  to  the  ease  with  which 
the  state  can  adopt  less  burdensome 
means  to  protect  the  minor's  welfare; 
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thus,  the  two-parent  notice  requirement 
violates  the  Federal  Constitution. 
Hodgson  V.  Minnesota,  497  U.S.  417,  110 
S.  Ct.  2926,  111  L.  Ed.  2d  344  (1990). 

A  state  may,  consistent  with  the  Federal 
Constitution,  provide  by  statute  that,  ex- 
cept under  certain  circumstances,  an  un- 
emancipated  minor's  physician  or  an 
agent  must  give  written  notice,  either  by 
delivery  personally  to  the  parents  or  by 
certified  mail,  to  both  of  the  minor's  par- 
ents before  an  abortion  is  performed  on 
the  minor,  but  that  a  court  of  competent 
jurisdiction  shall  authorize  the  abortion  to 
proceed  without  such  notice  if  the  court 
determines  that  (1)  the  minor  is  mature 
and  capable  of  giving  informed  consent,  or 
(2)  an  abortion  without  notice  to  both 
parents  would  be  in  the  minor's  best  in- 
terest. Hodgson  V.  Minnesota,  497  U.S. 
417,  110  S.  Ct.  2926,  111  L.  Ed.  2d  344 
(1990). 

In  furtherance  of  a  state's  interest  in 
the  welfare  of  a  pregnant  minor,  the  state 
may,  without  violating  the  Federal  Consti- 
tution, require  that  (1)  an  unemancipated 
minor's  decision  to  terminate  her  preg- 


nancy be  made  only  after  notification  to 
and  consultation  with  a  parent,  and  (2)  no 
abortion  be  performed  on  such  a  minor 
until  at  least  48  hours  after  such  notifica- 
tion is  given.  Hodgson  v.  Minnesota,  497 
U.S.  417,  110  S.  Ct.  2926,  111  L.  Ed.  2d 
344  (1990). 

State  statutory  provisions  requiring  the 
reporting  of  certain  information  regarding 
abortions  are  unconstitutional  where  (1) 
the  scope  of  the  information  required  and 
its  availability  to  the  public  belie  any 
assertions  by  the  state  that  it  is  advancing 
any  legitimate  interest,  and  (2)  the  report- 
ing requirements  raise  the  spectre  of  pub- 
lic exposure  and  harassment  of  women 
who  choose  to  exercise  their  personal,  in- 
tensely private  right,  with  their  physi- 
cian, to  end  a  pregnancy,  and  the  require- 
ments thus  impose  an  unacceptable 
danger  of  deterring  the  exercise  of  that 
right.  Thornburgh  v.  American  College  of 
Obstetricians  &  Gynecologists,  476  U.S. 
747,  106  S.  Ct.  2169,  90  L.  Ed.  2d  779 
(1986),  overruled  on  other  grounds. 
Planned  Parenthood  v.  Casey,  505  U.S. 
833,  112  S.  Ct.  2791,  120  L.  Ed.  2d  674 
(1992). 


RESEARCH  REFERENCES 

Am  Jur.  1  Am.  Jur.  2d,  Abortion  and  Lawyers'  Edition.  Supreme  Court's 
Birth  Control  §§  1  et  seq.  views  as  to  validity,  under  Federal  Consti- 

CJS.  1  C.J.S.,  Abortion  and  Birth  Con-  tution,  of  abortion  laws.  Ill  L.  Ed.  2d  879. 
trol;  Family  Planning  §§  4-27,  29-33,  35. 

§  41-41-53.    Requirement  of  written  consent;  petition  for 
waiver. 

(1)  Except  as  otherwise  provided  in  subsections  (2)  and  (3)  of  this  section, 
no  person  shall  perform  an  abortion  upon  an  unemancipated  minor  unless  he 
or  his  agent  first  obtains  the  written  consent  of  both  parents  or  the  legal 
guardian  of  the  minor. 

(2)  (a)  If  the  minor's  parents  are  divorced  or  otherwise  unmarried  and 
living  separate  and  apart,  then  the  written  consent  of  the  parent  with 
primary  custody,  care  and  control  of  such  minor  shall  be  sufficient. 

(b)  If  the  minor's  parents  are  married  and  one  (1)  parent  is  not  available 
to  the  person  performing  the  abortion  in  a  reasonable  time  and  manner,  then 
the  written  consent  of  the  parent  who  is  available  shall  be  sufficient. 

(c)  If  the  minor's  pregnancy  was  caused  by  sexual  intercourse  with  the 
minor's  natural  father,  adoptive  father  or  stepfather,  then  the  written 
consent  of  the  minor's  mother  shall  be  sufficient. 
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(3)  A  minor  who  elects  not  to  seek  or  does  not  obtain  consent  from  her 
parents  or  legal  guardian  under  this  section  may  petition,  on  her  own  behalf  or 
by  next  friend,  the  chancery  court  in  the  county  in  which  the  minor  resides  or 
in  the  county  in  which  the  abortion  is  to  be  performed  for  a  waiver  of  the 
consent  requirement  of  this  section  pursuant  to  the  procedures  of  Section 
41-41-55. 

SOURCES:  Laws,  1986,  ch.  448,  §  2,  eff  from  and  after  July  1,  1986. 

Cross  References  —  Provision  that  a  minor  may  proceed  as  though  the  consent 
requirement  of  this  section  has  been  waived  if  the  chancery  court  fails  to  rule  within  72 
hours  after  an  application  for  waiver  has  been  filed,  see  §  41-41-55. 

Requirement  that  a  physician  who  does  not  comply  with  this  section  by  reason  of  a 
medical  emergency  must  state  in  the  medical  record  the  medical  indications  on  which 
his  judgment  was  based,  see  §  41-41-57. 

JUDICIAL  DECISIONS 


1.  In  generaL 

Racketeer  Influenced  and  Corrupt  Or- 
ganizations (RICO)  Act  does  not  require 
proof  that  either  racketeering  enterprise 
or  predicate  acts  of  racketeering  were  mo- 
tivated by  economic  purpose,  therefore  if 
abortion  protesters  —  anti-abortion 
groups,  individuals,  and  coalition  of  anti- 
abortion  groups  —  had  conspired  nation- 
wide to  shut  down  abortion  clinics 
through  pattern  of  racketeering  activity, 
including  extortion,  use  of  threatened  or 
actual  force,  violence  or  fear,  to  injury  of 
business  and  property  interests  of  clinics, 
then  clinics  could  maintain  RICO  action 
against  protesters  for  violating  Act.  Na- 
tional Org.  for  Women,  Inc.  v.  Scheidler, 
510  U.S.  249,  114  S.  Ct.  798,  127  L.  Ed.  2d 
99  (1994),  reh'g  denied,  510  U.S.  1215, 114 
S.  Ct.  1340,  127  L.  Ed.  2d  688  (1994),  on 
remand,  25  F.3d  1053  (7th  Cir.  111.  1994). 

Provision  of  abortion  statute  requiring 
that  minor  seeking  abortion  must  obtain 
informed  consent  of  one  of  her  parents  or 
guardians,  but  containing  available  judi- 
cial bypass  if  minor  does  not  wish  to  or 
cannot  obtain  such  consent,  did  not  vio- 
late due  process  clause.  Planned  Parent- 
hood V  Casey  505  U.S.  833,  112  S.  Ct. 
2791,  120  L.  Ed.  2d  674  (1992),  on  re- 
mand, 978  F.2d  74  (3d  Cir  Pa.  1992). 

Provisions  of  abortion  statute  requiring 
informed  consent  of  woman  seeking  to 
undergo  abortion  and  twenty-four  hour 
waiting  period  after  giving  of  consent  and 


before  abortion  is  performed  did  not  vio- 
late due  process  clause.  Planned  Parent- 
hood V  Casey  505  U.S.  833,  112  S.  Ct. 
2791,  120  L.  Ed.  2d  674  (1992),  on  re- 
mand, 978  F.2d  74  (3d  Cir.  Pa.  1992). 

Fourteenth  Amendment  was  not  vio- 
lated by  state  statute  prohibiting  abortion 
on  minor  absent  either  parental  notice, 
parental  consent,  judicial  bypass,  or  judi- 
cial inaction.  Ohio  v.  Akron  Ctr.  for  Repro- 
ductive Health,  497  U.S.  502,  110  S.  Ct. 
2972,  111  L.  Ed.  2d  405  (1990),  on  remand, 
911  F.2d  731  (6th  Cir  Ohio  1990),  on 
remand,  911  F.2d  733  (6th  Cir.  Ohio  1990). 

A  state  statutory  provision  which  au- 
thorizes a  minor  to  consent  to  an  abortion 
without  notifying  one  of  her  parents,  if  a 
juvenile  court  finds  that  the  minor  has 
proven  in  an  ex  parte  proceeding,  by  clear 
and  convincing  evidence,  that  either  (1) 
she  has  sufficient  maturity  and  informa- 
tion to  make  an  intelligent  decision 
whether  to  have  an  abortion  without  no- 
tice, (2)  one  of  her  parents  has  engaged  in 
a  pattern  of  physical,  sexual,  or  emotional 
abuse  against  her,  or  (3)  notice  is  not  in 
her  best  interests,  does  not  deprive  a 
minor  of  her  liberty  interest  in  obtaining 
an  abortion,  under  the  due  process  clause 
of  the  Federal  Constitution's  Fourteenth 
Amendment,  by  imposing  a  heightened 
standard  of  proof  upon  the  minor,  where 
the  minor  is  assisted  by  an  attorney  and  a 
guardian  ad  litem;  the  state  does  not  have 
to  bear  the  burden  of  proof  on  the  issues  of 
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the  minor's  maturity  or  best  interests, 
insofar  as  the  clear  and  convincing  evi- 
dence standard  insures  that  the  judge  will 
take  special  care  in  deciding  whether  the 
minor's  consent  to  abortion  should  pro- 
ceed without  parental  notification.  Ohio  v. 
Akron  Ctr.  for  Reproductive  Health,  497 
U.S.  502,  110  S.  Ct.  2972,  111  L.  Ed.  2d 
405  (1990),  on  remand,  911  F.2d  731  (6th 
Cir.  Ohio  1990),  on  remand,  911  F.2d  733 
(6th  Cir.  Ohio  1990). 

An  unmarried,  unemancipated  minor 
who  seeks  to  obtain  an  abortion  is  not 
deprived  of  her  right,  under  the  due  pro- 
cess clause  of  the  Federal  Constitution's 
Fourteenth  Amendment,  to  prove  either 
that  she  has  sufficient  maturity  and  infor- 
mation to  make  an  intelligent  decision 
whether  to  have  an  abortion,  or  that  pa- 
rental notice  would  not  be  in  her  best 
interests,  by  a  state  statute  generally  pro- 
hibiting any  person  from  performing  an 
abortion  on  such  a  minor  absent  notice  to 
one  of  the  minor's  parents,  but  allowing  a 
juvenile  court  to  authorize  the  minor's 
consent,  where  the  minor  has  to  choose 
among  three  pleading  forms,  one  of  which 
alleges  her  maturity  only,  the  second  of 
which  alleges  her  best  interests  only,  and 
the  third  of  which  alleges  both  her  matu- 
rity and  her  best  interests;  even  assuming 
that  such  pleading  scheme  could  produce 
some  initial  confusion  because  few  minors 
would  have  counsel  when  pleading,  such 
procedure  is  simple  and  straightforward, 
does  not  deprive  the  minor  of  an  opportu- 
nity to  prove  her  case,  and  thus,  on  its 
face,  satisfies  the  dictates  of  minimal  due 
process,  where  (1)  it  seems  unlikely  that 
the  state  courts  would  treat  a  minor's 
choice  of  complaint  form  without  due  care 
and  understanding  for  her  unrepresented 
status,  and  (2)  the  minor  does  not  make  a 
binding  election  by  the  initial  choice  of 
pleading  form  and  can  move  for  leave  to 
amend  the  pleadings  upon  receiving  ap- 
pointed counsel  after  filing  the  complaint. 
Ohio  V.  Akron  Ctr.  for  Reproductive 
Health,  497  U.S.  502,  110  S.  Ct.  2972,  111 
L.  Ed.  2d  405  (1990),  on  remand,  911  F2d 
731  (6th  Cir.  Ohio  1990),  on  remand,  911 
F.2d  733  (6th  Cir.  Ohio  1990). 


State's  two-parent  notification  require- 
ment for  minor's  abortion,  without  judi- 
cial bypass  provision,  did  not  reasonably 
further  any  legitimate  state  interest, 
therefore  violated  Federal  Constitution, 
whereas  with  judicial  bypass  such  re- 
quirement would  be  valid.  Hodgson  v. 
Minnesota,  497  U.S.  417,  110  S.  Ct.  2926, 
111  L.  Ed.  2d  344  (1990). 

A  state  may,  consistent  with  the  Federal 
Constitution,  provide  by  statute  that,  ex- 
cept under  certain  circumstances,  an  un- 
emancipated minor's  physician  or  an 
agent  must  give  written  notice,  either  by 
delivery  personally  to  the  parents  or  by 
certified  mail,  to  both  of  the  minor's  par- 
ents before  an  abortion  is  performed  on 
the  minor,  but  that  a  court  of  competent 
jurisdiction  shall  authorize  the  abortion  to 
proceed  without  such  notice  if  the  court 
determines  that  (1)  the  minor  is  mature 
and  capable  of  giving  informed  consent,  or 
(2)  an  abortion  without  notice  to  both 
parents  would  be  in  the  minor's  best  in- 
terest. Hodgson  V.  Minnesota,  497  U.S. 
417,  110  S.  Ct.  2926,  111  L.  Ed.  2d  344 
(1990). 

State  statute  requiring  that  all  second 
trimester  abortions  be  performed  in  gen- 
eral acute  care  facilities  is  unconstitu- 
tional, since  it  unreasonably  infringes 
upon  women's  constitutional  right  to  ob- 
tain abortion;  however,  requirements  that 
pathology  report  be  made,  that  minor  se- 
cure parental  or  judicial  consent,  and  that 
second  physician  be  present  are  constitu- 
tional. Planned  Parenthood  Ass'n  v. 
Ashcroft,  462  U.S.  476,  103  S.  Ct.  2517,  76 
L.  Ed.  2d  733  (1983). 

City  ordinance  requiring  all  second  tri- 
mester abortions  to  be  performed  in  hos- 
pital violates  due  process  clause,  and  pro- 
visions of  ordinance  dealing  with  parental 
consent,  informed  consent,  24-hour  wait- 
ing period,  and  disposal  of  fetal  remains 
are  unconstitutional.  City  of  Akron  v.  Ak- 
ron Ctr.  for  Reprod.  Health,  Inc.,  462  U.S. 
416,  103  S.  Ct.  2481,  76  L.  Ed.  2d  687 
(1983),  on  remand,  604  F.  Supp.  1268 
(N.D.  Ohio  1984),  on  remand,  604  F.  Supp. 
1275  (N.D.  Ohio  1985),  overruled  on  other 
grounds.  Planned  Parenthood  v.  Casey, 
505  U.S.  833,  112  S.  Ct.  2791,  120  L.  Ed. 
2d  674  (1992). 
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RESEARCH  REFERENCES 


ALR.  Right  of  minor  to  have  abortion 
performed  without  parental  consent,  42 
A.L.R.Sd  1406. 

Woman's  right  to  have  abortion  without 
consent  of,  or  against  objections  of,  child's 
father.  62  A.L.R.Sd  1097. 

Requisites  and  conditions  of  judicial 
consent  to  minor's  abortion.  23  A.L.R.4th 
1061. 

Validity,  construction,  and  application 
of  statutes  requiring  parental  notification 
of  or  consent  to  minor's  abortion.  77 
A.L.R.Sth  1. 

Provision  of  family  planning  services 
under  Title  X  of  Public  Health  Service  Act 


(42  uses  sees.  300-300a-8)  and  imple- 
menting regulations.  71  A.L.R.  Fed.  961. 

Am  Jur.  1  Am.  Jur.  2d,  Abortion  and 
Birth  Control  §§  1  et  seq. 

CJS.  1  C.J.S.,  Abortion  and  Birth  Con- 
trol; Family  Planning  §§  4-27,  29-33,  35. 

Lawyers'  Edition.  Supreme  Court's 
views  as  to  validity  of  laws  restricting  or 
prohibiting  sale  or  distribution  to  minors 
of  particular  types  of  goods  or  services 
otherwise  available  to  adults.  52  L.  Ed.  2d 
892. 


§  41-41-55.    AppHcabiHty  of  provisions;  court  proceedings; 
standards  for  waiver  of  consent  requirement. 

(1)  The  requirements  and  procedures  under  Sections  41-41-51  through 
41-41-63  shall  apply  and  are  available  to  minors  whether  or  not  they  are 
residents  of  this  state. 

(2)  The  minor  may  participate  in  proceedings  in  the  court  on  her  ov^n 
behalf.  The  court  shall  advise  her  that  she  has  a  right  to  court-appointed 
counsel  and  shall  provide  her  with  such  counsel  upon  her  request  or  if  she  is 
not  already  adequately  represented. 

(3)  Court  proceedings  under  this  section  shall  be  confidential  and  anony- 
mous and  shall  be  given  such  precedence  over  other  pending  matters  as  is 
necessary  to  insure  that  the  court  may  reach  a  decision  promptly,  but  in  no 
case  shall  the  court  fail  to  rule  within  seventy- two  (72)  hours  of  the  time  the 
application  is  filed.  If  for  any  reason  the  court  fails  to  rule  within  seventy-two 
(72)  hours  of  the  time  the  application  is  filed,  the  minor  may  proceed  as  if  the 
consent  requirement  of  Section  41-41-53  has  been  waived. 

(4)  Consent  shall  be  waived  if  the  court  finds  by  clear  and  convincing 
evidence  either: 

(a)  That  the  minor  is  mature  and  well-informed  enough  to  make  the 
abortion  decision  on  her  own;  or 

(b)  That  performance  of  the  abortion  would  be  in  the  best  interests  of 
the  minor. 

(5)  A  court  that  conducts  proceedings  under  this  section  shall  issue 
written  and  specific  factual  findings  and  legal  conclusions  supporting  its 
decision  and  shall  order  that  a  confidential  record  of  the  evidence  be  main- 
tained. 

(6)  An  expedited  confidential  and  anonymous  appeal  shall  be  available  to 
any  minor  to  whom  the  court  denies  a  waiver  of  consent.  The  Mississippi 
Supreme  Court  shall  issue  promptly  such  rules  and  regulations  as  are 
necessary  to  insure  that  proceedings  under  Sections  41-41-51  through  41- 
41-63  are  handled  in  an  expeditious,  confidential  and  anonymous  manner. 
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(7)  No  filing  fees  shall  be  required  of  any  minor  who  avails  herself  of  the 
procedures  provided  by  this  section. 

SOURCES:  Laws,  1986,  ch.  448,  §  3;  Laws,  2007,  ch.  441,  §  1,  eff  from  and  after 
July  1,  2007. 

Editor's  Note  —  Laws  of  2007,  ch.  441,  §§  5  and  6  provide: 

"SECTION  5.  (1)  If  any  provision  of  Chapter  441,  Laws  of  2007,  is  found  to  be 
unconstitutional,  the  provision  is  severable;  and  the  other  provisions  of  Chapter  441, 
Laws  of  2007  remain  effective,  except  as  provided  in  other  sections  of  Chapter  441, 
Laws  of  2007. 

"(2)  Nothing  in  Chapter  441,  Laws  of  2007,  may  be  construed  to  repeal,  by  implication 
or  otherwise,  any  provision  not  explicitly  repealed. 

"(3)  If  any  provision  of  Chapter  441,  Laws  of  2007  is  ever  declared  unconstitutional 
or  its  enforcement  temporarily  or  permanently  restricted  or  enjoined  by  judicial  order, 
the  provisions  of  Sections  41-41-31  through  41-41-91,  Mississippi  Code  of  1972,  shall  be 
enforced.  However,  if  such  temporary  or  permanent  restraining  order  or  injunction  is 
subsequently  stayed  or  dissolved  or  such  declaration  vacated  or  any  similar  court  order 
otherwise  ceases  to  have  effect,  all  provisions  of  Chapter  441,  Laws  of  2007,  that  are  not 
declared  unconstitutional  or  whose  enforcement  is  not  restrained  shall  have  full  force 
and  effect. 

"(4)  Nothing  in  the  provisions  of  Sections  41-41-31  through  41-41-91,  Mississippi 
Code  of  1972,  shall  be  construed  to  permit  any  action  that  is  prohibited  by  Chapter  441, 
Laws  of  2007,  and  to  the  extent  that  any  provision  of  Sections  41-41-31  through 
41-41-91,  Mississippi  Code  of  1972,  would  be  so  construed,  then  the  provisions  of  Senate 
Bill  No.  2391,  2007  Regular  Session,  shall  take  precedence. 

"SECTION  6.  Sections  1,  3,  4  and  5  of  this  act  shall  take  effect  from  and  after  July  1, 
2007.  Section  2  of  this  act  shall  take  effect  and  be  in  force  from  and  after  ten  (10)  days 
following  the  date  of  publication  by  the  Attorney  General  of  Mississippi  in  the 
administrative  bulletin  published  by  the  Secretary  of  State  as  provided  in  Section 
25-43-2.101,  Mississippi  Code  of  1972,  that  the  Attorney  General  has  determined  that 
the  United  States  Supreme  Court  has  overruled  the  decision  of  Roe  v.  Wade,  410  U.S. 
113  (1973),  and  that  it  is  reasonably  probable  that  Section  2  of  this  act  would  be  upheld 
by  the  court  as  constitutional." 

Cross  References  —  Provision  that  a  minor  may  petition  the  chancery  court  for  a 
waiver  of  the  consent  requirement,  see  §  41-41-53. 

Requirement  that  a  physician  who  does  not  comply  with  this  section  by  reason  of  a 
medical  emergency  must  state  in  the  medical  record  the  medical  indications  on  which 
his  judgment  was  based,  see  §  41-41-57. 

Confidentiality  of  records  and  information  involving  court  proceedings  conducted 
pursuant  to  this  section,  see  §  41-41-61. 

JUDICIAL  DECISIONS 


1.  In  general. 

2.  Consent  not  waived. 

1.  In  generaL 

Racketeer  Influenced  and  Corrupt  Or- 
ganizations (RICO)  Act  does  not  require 
proof  that  either  racketeering  enterprise 
or  predicate  acts  of  racketeering  were  mo- 
tivated by  economic  purpose,  therefore  if 
abortion  protesters-anti-abortion  groups, 
individuals,  and  coalition  of  anti-abortion 


groups-had  conspired  nationwide  to  shut 
down  abortion  clinics  through  pattern  of 
racketeering  activity,  including  extortion, 
use  of  threatened  or  actual  force,  violence 
or  fear,  to  injury  of  business  and  property 
interests  of  clinics,  then  clinics  could 
maintain  RICO  action  against  protesters 
for  violating  Act.  National  Org.  for 
Women,  Inc.  v  Scheidler,  510  U.S.  249, 
114  S.  Ct.  798,  127  L.  Ed.  2d  99  (1994), 
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reh'g  denied,  510  U.S.  1215,  114  S.  Ct. 
1340,  127  L.  Ed.  2d  688  (1994),  on  re- 
mand, 25  F.3d  1053  (7th  Cir.  111.  1994). 

A  state  abortion  statute's  provision  con- 
cerning parental  consent,  which  provision 
states  that  except  in  a  medical  emergency, 
an  unemancipated  woman  under  18  years 
of  age  may  not  obtain  an  abortion  unless 
(1)  she  and  one  of  her  parents  or  guard- 
ians provide  informed  consent,  or  (2)  if 
neither  a  parent  nor  a  guardian  provides 
consent,  a  court  authorizes  the  perfor- 
mance of  an  abortion  upon  a  determina- 
tion that  (a)  the  woman  is  mature  and 
capable  of  giving  informed  consent  and 
has  done  so,  or  (b)  an  abortion  would  be  in 
her  best  interest,  does  not  violate  the  due 
process  clause  of  the  Federal  Constitu- 
tion's Fourteenth  Amendment,  where  the 
United  States  Supreme  Court's  prior  deci- 
sions have  upheld  such  a  parental  consent 
requirement  provided  that  there  is  an 
adequate  judicial  bypass  procedure. 
Planned  Parenthood  v.  Casey,  505  U.S. 
833,  112  S.  Ct.  2791,  120  L.  Ed.  2d  674 
(1992),  on  remand,  978  R2d  74  (3d  Cir.  Pa. 
1992). 

Fourteenth  Amendment  was  not  vio- 
lated by  state  statute  prohibiting  abortion 
on  minor  absent  either  parental  notice, 
parental  consent,  judicial  bypass,  or  judi- 
cial inaction.  Ohio  v.  Akron  Ctr.  for  Repro- 
ductive Health,  497  U.S.  502,  110  S.  Ct. 
2972,  111  L.  Ed.  2d  405  ( 1990),  on  remand, 
911  F2d  731  (6th  Cir.  Ohio  1990),  on 
remand,  911  F.2d  733  (6th  Cir.  Ohio  1990). 

In  order  to  prevent  another  person  from 
having  an  absolute  veto  power  over  a 
minor's  decision  to  have  an  abortion,  a 
state  must,  under  the  Federal  Constitu- 
tion, provide  some  sort  of  bypass  proce- 
dure if  it  elects  to  require  parental  con- 
sent. Ohio  V.  Akron  Ctr.  for  Reproductive 
Health,  497  U.S.  502,  110  S.  Ct.  2972,  111 
L.  Ed.  2d  405  (1990),  on  remand,  911  F2d 
731  (6th  Cir.  Ohio  1990),  on  remand,  911 
F.2d  733  (6th  Cir.  Ohio  1990). 

A  state  statute's  judicial  bypass  proce- 
dure for  an  unmarried,  unemancipated 
minor  who  seeks  to  obtain  an  abortion 
without  parental  notice  or  parental  con- 
sent satisfies  the  requirements  of  due  pro- 
cess under  the  Federal  Constitution's 
Fourteenth  Amendment,  where  such  pro- 
cedure (1)  permits  the  minor  to  show  that 


she  is  sufficiently  mature  and  well  enough 
informed  to  decide  intelligently  whether 
to  have  an  abortion;  (2)  requires  a  juvenile 
court  to  authorize  the  minor's  consent 
where  the  court  determines  that  the  abor- 
tion is  in  the  minor's  best  interests  and  in 
cases  where  the  minor  has  shown  a  pat- 
tern of  physical,  sexual,  or  emotional 
abuse;  (3)  assures  the  minor's  anonymity 
by  providing  that  (a)  the  juvenile  court 
shall  not  notify  the  minor's  parents  that 
she  is  pregnant  or  that  she  wants  to  have 
an  abortion,  and  (b)  the  juvenile  court  and 
a  state  appellate  court  must  maintain  the 
confidentiality  of  the  complaint  and  all 
other  papers  as  nonpublic  records,  which 
records  state  employees  are  prohibited 
from  disclosing  under  state  criminal  stat- 
utes; and  (4)  requires  (a)  the  juvenile 
court  to  make  its  decision  within  5  "busi- 
ness day[s]"  after  the  minor  files  her  com- 
plaint, (b)  the  appellate  court  to  docket  an 
appeal  within  4  "days"  after  the  minor 
files  a  notice  of  appeal,  and  (c)  the  appel- 
late court  to  render  a  decision  within  5 
"days"  after  docketing  the  appeal.  Ohio  v. 
Akron  Ctr.  for  Reproductive  Health,  497 
U.S.  502,  110  S.  Ct.  2972,  111  L.  Ed.  2d 
405  (1990),  on  remand,  911  R2d  731  (6th 
Cir.  Ohio  1990),  on  remand,  911  F2d  733 
(6th  Cir.  Ohio  1990). 

State's  two-parent  notification  require- 
ment for  minor's  abortion,  without  judi- 
cial bypass  provision,  did  not  reasonably 
further  any  legitimate  state  interest, 
therefore  violated  Federal  Constitution, 
whereas  with  judicial  bypass  such  re- 
quirement would  be  valid.  Hodgson  v. 
Minnesota,  497  U.S.  417,  110  S.  Ct.  2926, 
111  L.  Ed.  2d  344  (1990). 

2.  Consent  not  waived. 

Chancery  court's  decision  denying  an 
unemancipated  minor's  petition  for 
waiver  of  parental  consent  to  an  abortion 
was  upheld,  where  the  chancery  court  did 
not  abuse  its  discretion  in  its  findings  of 
fact  and  ultimate  conclusions;  the  chan- 
cellor was  in  the  best  position  to  evaluate 
the  maturity  level  of  the  minor.  In  re  A.W., 
826  So.  2d  1280  (Miss.  2002). 

Minor  who  was  unaware  of  the  medical 
risks  associated  with  abortion,  did  not 
know  the  name  or  qualifications  of  the 
doctor  who  would  perform  the  abortion, 
and  was  unaware  that  public  assistance 
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could  help  with  the  costs  of  prenatal  care, 
childbirth,  and  neonatal  care,  was  prop- 
erly deemed  insufficiently  mature  to  have 


an  abortion  without  parental  consent. 
R.B.  V.  State,  790  So.  2d  830  (Miss.  2001). 


RESEARCH  REFERENCES 


ALR.  Right  of  minor  to  have  abortion 
performed  without  parental  consent.  42 
A.L.R.Sd  1406. 

Woman's  right  to  have  abortion  without 
consent  of,  or  against  objections  of,  child's 
father.  62  A.L.R.Sd  1097. 

Requisites  and  conditions  of  judicial 
consent  to  minor's  abortion.  23  A.L.R.4th 
1061. 


Am  Jur.  1  Am.  Jur.  2d,  Abortion  and 
Birth  Control  §§  1  et  seq. 

CJS.  1  C.J.S.,  Abortion  and  Birth  Con- 
trol; Family  Planning  §§  4-27,  29-33,  35. 

Lawyers'  Edition.  Supreme  Court's 
views  as  to  validity,  under  Federal  Consti- 
tution, of  abortion  laws.  Ill  L.  Ed.  2d  879. 


§  41-41-57.    Exception  for  medical  emergency. 

Sections  41-41-51  through  41-41-63  shall  not  apply  v^hen,  in  the  best 
clinical  judgment  of  the  physician  on  the  facts  of  the  case  before  him,  a  medical 
emergency  exists  that  so  complicates  the  pregnancy  as  to  require  an  immedi- 
ate abortion.  A  physician  who  does  not  comply  v^ith  Sections  41-41-53  and 
41-41-55  by  reason  of  this  exception  shall  state  in  the  medical  record  of  the 
abortion  the  medical  indications  on  which  his  judgment  was  based. 

SOURCES:  Laws,  1986,  ch.  448,  §  4,  eff  from  and  after  July  1,  1986. 

JUDICIAL  DECISIONS 


1.  In  general. 

A  state  abortion  statute's  provision  con- 
cerning parental  consent,  which  provision 
states  that  except  in  a  medical  emergency, 
an  unemancipated  woman  under  18  years 
of  age  may  not  obtain  an  abortion  unless 
(1)  she  and  one  of  her  parents  or  guard- 
ians provide  informed  consent,  or  (2)  if 
neither  a  parent  nor  a  guardian  provides 
consent,  a  court  authorizes  the  perfor- 
mance of  an  abortion  upon  a  determina- 
tion that  (a)  the  woman  is  mature  and 
capable  of  giving  informed  consent  and 


has  done  so,  or  (b)  an  abortion  would  be  in 
her  best  interest,  does  not  violate  the  due 
process  clause  of  the  Federal  Constitu- 
tion's Fourteenth  Amendment,  where  the 
United  States  Supreme  Court's  prior  deci- 
sions have  upheld  such  a  parental  consent 
requirement  provided  that  there  is  an 
adequate  judicial  bypass  procedure. 
Planned  Parenthood  v.  Casey,  505  U.S. 
833,  112  S.  Ct.  2791,  120  L.  Ed.  2d  674 
(1992),  on  remand,  978  R2d  74  (3d  Cir.  Pa. 
1992). 


RESEARCH  REFERENCES 


ALR.  Right  of  minor  to  have  abortion 
performed  without  parental  consent.  42 
AL.R.3d  1406. 


Woman's  right  to  have  abortion  without 
consent  of,  or  against  objections  of,  child's 
father.  62  A.L.R.3d  1097. 
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Requisites  and  conditions  of  judicial 
consent  to  minor's  abortion.  23  A.L.R.4th 
1061. 

Medical  malpractice  in  performance  of 
legal  abortion.  69  A.L.R.4th  875. 

Am  Jur.  1  Am.  Jur.  2d,  Abortion  and 
Birth  Control  §§  1  et  seq. 

1  Am.  Jur.  PI  &  Pr  Forms  (Rev),  Abor- 
tion, Form  3.1  (complaint,  petition,  or  dec- 


laration —  gynecologist's  prescription  of 
drug  to  pregnant  woman  —  forcing  preg- 
nant woman  to  choice  of  submitting  to 
abortion  or  of  risking  birth  of  congenitally 
defective  child). 

CJS.  1  C.J.S.,  Abortion  and  Birth  Con- 
trol; Family  Planning  §§  4-27,  29-33,  35. 


§  41-41-59.    Violation  of  provisions  as  prima  facie  evidence  of 
physician's  unprofessional  conduct. 

If  a  physician  performs  an  abortion  in  violation  of  the  provisions  of 
Sections  41-41-51  through  41-41-63  or  fails  to  conform  to  any  requirement  of 
Sections  41-41-51  through  41-41-63,  then  his  action  shall  be  prima  facie 
evidence  of  unprofessional  conduct,  subjecting  him  to  action  by  the  State  Board 
of  Medical  Licensure. 


SOURCES:  Lavi^s,  1986,  ch.  448,  §  5,  eff  from  and  after  July  1,  1986. 

Cross  References  —  State  Board  of  Medical  Licensure  generally,  see  §§  73-43-1  et 
seq. 


RESEARCH  REFERENCES 


ALR.  Medical  malpractice  in  perfor- 
mance of  legal  abortion.  69  A.L.R.4th  875. 

Am  Jur.  1  Am.  Jur.  2d,  Abortion  and 
Birth  Control  §§  1  et  seq. 

61  Am.  Jur.  2d,  Physicians,  Surgeons, 
and  Other  Healers  §§  65  et  seq. 

19A  Am.  Jur.  PI  &  Pr  Forms  (Rev), 
Physicians,  Surgeons,  and  Other  Healers, 


Forms  11-27  (revocation  or  suspension  of 
licenses). 

CJS.  1  C.J.S.,  Abortion  and  Birth  Con- 
trol; Family  Planning  §§  4-27,  29-33,  35. 

70  C.J.S.,  Physicians,  Surgeons,  and 
Other  Health-Care  Providers  §§  33-41, 
44-48. 


§  41-41-61.    Confidentiality  of  records  and  information;  pen- 
alty for  disclosure. 

(1)  Records  and  information  involving  court  proceedings  conducted  pur- 
suant to  Section  41-41-55  shall  be  confidential  and  shall  not  be  disclosed  other 
than  to  the  minor,  her  attorney  and  necessary  court  personnel.  Nothing  in  this 
subsection  shall  prohibit  the  keeping  of  statistical  records  and  information  as 
long  as  the  anonymity  of  the  minor  is  in  no  v^ay  compromised. 

(2)  Any  person  v^ho  shall  disclose  any  records  or  information  made 
confidential  pursuant  to  subsection  (1)  of  this  section  shall  be  guilty  of  a 
misdemeanor  and  upon  conviction  punished  by  a  fine  of  not  more  than  One 
Thousand  Dollars  ($1,000.00)  or  imprisonment  in  the  county  jail  for  not  more 
than  one  (1)  year,  or  both. 


SOURCES:  Lavirs,  1986,  ch.  448,  §  6,  eff  from  and  after  July  1,  1986. 
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Cross  References  —  Imposition  of  standard  state  assessment  in  addition  to  all 
court  imposed  fines  or  other  penalties  for  any  misdemeanor  violation,  see  §  99-19-73. 

JUDICIAL  DECISIONS 


1.  In  general. 

Eight  members  of  Court  agreed  that 
provisions  of  state  abortion  statute  requir- 
ing facilities  providing  abortion  services  to 
abide  certain  reporting  and  record-keep- 
ing requirements  which  do  not  include 
disclosure  of  identities  of  women  who 
have  undergone  abortions,  did  not  violate 
due  process  clause,  at  least  except  for 


provision  requiring  reporting  of  failure  to 
provide  spousal  notice.  Five  members  of 
Court  agreed  that  provision  requiring  re- 
porting of  failure  to  provide  spousal  notice 
violated  due  process  clause.  Planned  Par- 
enthood V.  Casey,  505  U.S.  833,  112  S.  Ct. 
2791,  120  L.  Ed.  2d  674  (1992),  on  re- 
mand, 978  F.2d  74  (3d  Cir.  Pa.  1992). 


§  41-41-63.    Severability  of  provisions. 

If  any  provision,  word,  phrase  or  clause  of  Sections  41-41-51  through 
41-41-63  or  the  application  thereof  to  any  person  or  circumstance  shall  be  held 
invalid,  such  invalidity  shall  not  affect  the  provisions,  words,  phrases,  clauses 
or  application  of  Sections  41-41-51  through  41-41-63  which  can  be  given  effect 
without  the  invalid  provision,  word,  phrase,  clause  or  application,  and  to  this 
end  the  provisions,  words,  phrases  and  clauses  of  Sections  41-41-51  through 
41-41-63  are  declared  to  be  severable. 

SOURCES:  Laws,  1986,  ch.  448,  §  7,  eff  from  and  after  July  1,  1986. 

PARTIAL-BIRTH  ABORTION  BAN  ACT 

Sec. 

41-41-71.         Short  title. 

41-41-73.         Partial-birth  abortions  prohibited;  penalties  for  violations. 

§  41-41-71.    Short  title. 

Sections  41-41-71  through  41-41-73  may  be  cited  as  the  Partial-Birth 
Abortion  Ban  Act. 

SOURCES:  Laws,  1997,  ch.  350,  §  1,  eff  from  and  after  July  1,  1997. 

Editor's  Note  —  Laws  of  1997,  ch.  350,  §  4,  provides  as  follows: 

"SECTION  4.  If  any  provision,  word,  phrase  or  clause  of  this  act  or  the  application 
thereof  to  any  person  or  circumstance  is  held  invalid,  such  invalidity  shall  not  affect  the 
provisions,  words,  phrases,  clauses  or  applications  of  this  act  that  can  be  given  effect 
without  the  invalid  provision,  word,  phrase,  clause  or  application  and  to  this  end,  the 
provisions,  words,  phrases  and  clauses  of  this  act  are  declared  to  be  severable." 

Comparable  Laws  from  other  States  —  Alabama  Code,  §§  26-23-1  et  seq. 

Arkansas  Code  Annotated,  §§  5-61-201  et  seq. 

Florida  Annotated  Statutes,  §§  782.32  through  782.34. 

Georgia  Code  Annotated,  §  16-12-144. 

Louisiana  Annotated  Statutes,  §§  14:32-10,  14:32-11. 

South  Carolina  Annotated,  §  44-41-85. 
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Tennessee  Code  Annotated,  §  39-lr5-209. 

RESEARCH  REFERENCES 

ALR.  Validity,  construction,  and  appli-       Am  Jur.  1  Am.  Jur.  2d,  Abortion  and 
cation  of  statutory  restrictions  on  partial     Birth  Control  §  60. 
birth  abortions.  76  A.L.R.Sth  637. 

§  41-41-73.    Partial-birth  abortions  prohibited;  penalties  for 
violations. 

(1)  Any  physician  who  knowingly  performs  a  partial-birth  abortion  and 
thereby  kills  a  human  fetus  shall  be  guilty  of  a  felony  and,  upon  conviction 
thereof,  shall  be  fined  not  more  than  Twenty-five  Thousand  Dollars 
($25,000.00)  or  imprisoned  in  the  State  Penitentiary  for  not  more  than  two  (2) 
years,  or  both.  This  subsection  shall  not  apply  to  a  partial-birth  abortion  that 
is  necessary  to  save  the  life  of  a  mother  whose  life  is  endangered  by  a  physical 
disorder,  illness,  or  injury  if  no  other  medical  procedure  would  suffice  for  that 
purpose. 

(2)  (a)  As  used  in  this  section,  "partial-birth  abortion"  means  an  abortion 
in  which  the  person  performing  the  abortion  partially  vaginally  delivers  a 
living  fetus  before  killing  the  fetus  and  completing  the  delivery. 

(b)  As  used  in  this  section,  "physician"  means  a  doctor  of  medicine  or 
osteopathy  legally  authorized  to  practice  medicine  and  surgery  by  the  State 
of  Mississippi.  However,  any  individual  who  is  not  a  physician  but  who 
nevertheless  directly  performs  a  partial-birth  abortion  shall  be  subject  to  the 
provisions  of  this  section. 

(3)  (a)  The  husband  of  a  mother  at  the  time  she  receives  a  partial-birth 
abortion  procedure,  and  if  the  mother  has  not  attained  the  age  of  eighteen 
(18)  years  at  the  time  of  the  abortion,  the  mother's  parents  may  in  a  civil 
action  obtain  appropriate  relief,  unless  the  pregnancy  resulted  from  the 
plaintiff's  criminal  conduct  or  the  plaintiff  consented  to  the  abortion. 

(b)  Such  relief  shall  include: 

(i)  Money  damages  for  all  injuries,  psychological  and  physical,  occa- 
sioned by  the  violation  of  this  section;  and 

(ii)  Statutory  damages  equal  to  three  (3)  times  the  cost  of  the 
partial-birth  abortion. 

(4)  A  woman  upon  whom  a  partial-birth  abortion  is  performed  may  not  be 
prosecuted  under  this  section  for  a  conspiracy  to  violate  this  section. 

SOURCES:  Laws,  1997,  ch.  350,  §  2,  eff  from  and  after  July  1,  1997. 

Editor's  Note  —  Laws,  1997,  ch.  350,  §  4,  provides  as  follows: 
"SECTION  4.  If  any  provision,  word,  phrase  or  clause  of  this  act  or  the  application 
thereof  to  any  person  or  circumstance  is  held  invalid,  such  invalidity  shall  not  affect  the 
provisions,  words,  phrases,  clauses  or  applications  of  this  act  that  can  be  given  effect 
without  the  invalid  provision,  word,  phrase,  clause  or  application  and  to  this  end,  the 
provisions,  words,  phrases  and  clauses  of  this  act  are  declared  to  be  severable." 
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RESEARCH  REFERENCES 

ALR.  Validity,  construction,  and  appli-       Am  Jur.  1  Am.  Jur.  2d,  Abortion  and 
cation  of  statutory  restrictions  on  partial     Birth  Control  §  60. 
birth  abortions.  76  A.L.R.Sth  637. 

ABORTION  COMPLICATION  REPORTING  ACT 

Sec. 

41-41-75.  Short  Title. 
41-41-76.  Definitions. 

41-41-77.  Physicians  to  file  regular  reports  to  state  on  patients  treated  or  dying  in 
abortion  procedures;  confidentiality;  sanctions  for  breach  of  confidenti- 
ality 

41-41-78.         Content  of  reports. 
41-41-79.  Liability 
41-41-80.  Severability 

§  41-41-75.    Short  Title. 

Sections  41-41-75  through  41-41-80  shall  be  known  and  may  be  cited  as 
the  Abortion  Complication  Reporting  Act. 

SOURCES:  Laws,  2004,  ch.  499,  §  1,  eff  from  and  after  July  1,  2004. 

Joint  Legislative  Committee  Note  —  Pursuant  to  Section  1-1-109,  the  Joint 
Legislative  Committee  on  Compilation,  Revision  and  Publication  of  Legislation  cor- 
rected a  publishing  error.  "Sections  41-41-75  through  41-41-80"  was  substituted  for 
"this  act." 

§  41-41-76.  Definitions. 

As  used  in  Sections  41-41-75  through  41-41-80: 

(a)  "Abortion"  has  the  meaning  as  defined  in  Section  41-41-31. 

(b)  "Medical  treatment"  means,  but  is  not  limited  to,  hospitalization, 
laboratory  tests,  surgery  or  prescription  of  drugs. 

(c)  "Department"  means  the  State  Department  of  Health. 

SOURCES:  Laws,  2004,  ch.  499,  §  2,  eff  from  and  after  July  1,  2004. 

Joint  Legislative  Committee  Note  —  Pursuant  to  Section  1-1-109,  the  Joint 
Legislative  Committee  on  Compilation,  Revision  and  Publication  of  Legislation  cor- 
rected a  publishing  error.  "Sections  41-41-75  through  41-41-80"  was  substituted  for 
"this  act." 

§  41-41-77.  Physicians  to  file  regular  reports  to  state  on  pa- 
tients treated  or  dying  in  abortion  procedures;  confidenti- 
ality; sanctions  for  breach  of  confidentiality. 

(1)  A  physician  shall  file  a  written  report  with  the  State  Department  of 
Health  regarding  each  patient  who  comes  under  the  physician's  professional 
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care  and  requires  medical  treatment  or  suffers  death  that  the  attending 
physician  has  a  reasonable  basis  to  believe  is  a  primary,  secondary,  or  tertiary 
result  of  an  induced  abortion. 

(2)  These  reports  shall  be  submitted  within  thirty  (30)  days  of  the 
discharge  or  death  of  the  patient  treated  for  the  complication. 

(3)  The  department  shall  summarize  aggregate  data  from  the  reports 
required  under  this  section  for  purposes  of  inclusion  into  the  annual  Vital 
Statistics  Report. 

(4)  The  department  shall  develop  and  distribute  or  make  available  online 
in  a  downloadable  format  a  standardized  form  for  the  report  required  under 
this  section. 

(5)  The  department  shall  communicate  this  reporting  requirement  to  all 
medical  professional  organizations,  licensed  physicians,  hospitals,  emergency 
rooms,  abortion  facilities.  Department  of  Health  clinics  and  ambulatory 
surgical  facilities  operating  in  the  state. 

(6)  The  department  shall  destroy  each  individual  report  required  by  this 
section  and  each  copy  of  the  report  after  retaining  the  report  for  five  (5)  years 
after  the  date  the  report  is  received. 

(7)  The  report  required  under  this  section  shall  not  contain  the  name  of 
the  woman,  common  identifiers  such  as  her  social  security  number  or  motor 
vehicle  operator's  license  number  or  other  information  or  identifiers  that 
would  make  it  possible  to  identify  in  any  manner  or  under  any  circumstances 
an  individual  who  has  obtained  or  seeks  to  obtain  an  abortion.  A  state  agency 
shall  not  compare  data  in  an  electronic  or  other  information  system  file  with 
data  in  another  electronic  or  other  information  system  that  would  result  in 
identifying  in  any  manner  or  under  any  circumstances  an  individual  obtaining 
or  seeking  to  obtain  an  abortion.  Statistical  information  that  may  reveal  the 
identity  of  a  woman  obtaining  or  seeking  to  obtain  an  abortion  shall  not  be 
maintained. 

(8)  The  department  or  an  employee  of  the  department  shall  not  disclose  to 
a  person  or  entity  outside  the  department  the  reports  or  the  contents  of  the 
reports  required  under  this  section  in  a  manner  or  fashion  as  to  permit  the 
person  or  entity  to  whom  the  report  is  disclosed  to  identify  in  any  way  the 
person  who  is  the  subject  of  the  report. 

(9)  Disclosure  of  confidential  identifying  information  in  violation  of  this 
section  shall  constitute  a  felony  which,  upon  conviction,  shall  be  punished  by 
imprisonment  in  the  State  Penitentiary  for  not  more  than  three  (3)  years,  or  a 
fine  of  not  more  than  Five  Thousand  Dollars  ($5,000.00),  or  both. 

SOURCES:  Laws,  2004,  ch.  499,  §  3,  eff  from  and  after  July  1,  2004. 

Cross  References  —  Imposition  and  collection  of  separate  laboratory  analysis  fee  in 
addition  to  any  other  assessments  and  costs  imposed  by  statute  on  every  individual 
convicted  of  a  felony  in  a  case  where  Crime  Laboratory  provided  forensic  science  or 
laboratory  services  in  connection  with  the  case,  see  §  45-1-29. 

Imposition  of  standard  state  assessment  in  addition  to  all  court  imposed  fines  or 
other  penalties  for  any  felony  violation,  see  §  99-19-73. 
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§  41-41-78.    Content  of  reports. 

(1)  Each  report  of  medical  treatment  following  abortion  required  under 
Section  41-41-77  shall  contain  the  following  information: 

(a)  The  age  and  race  of  the  patient; 

(b)  The  characteristics  of  the  patient,  including  residency  status,  county 
of  residence,  marital  status,  education,  number  of  previous  pregnancies, 
number  of  stillbirths,  number  of  living  children  and  number  of  previous 
abortions; 

(c)  The  date  the  abortion  was  performed  and  the  method  used  if  known; 

(d)  The  type  of  facility  where  the  abortion  was  performed; 

(e)  The  condition  of  the  patient  that  led  to  treatment,  including,  but  not 
limited  to,  pelvic  infection,  hemorrhage,  damage  to  pelvic  organs,  renal 
failure,  metabolic  disorder,  shock,  embolism,  coma  or  death. 

(f)  The  amount  billed  to  cover  the  treatment  of  the  complication, 
including  whether  the  treatment  was  billed  to  Medicaid,  insurance,  private 
pay  or  other  method.  This  should  include  charges  for  physician,  hospital, 
emergency  room,  prescription  or  other  drugs,  laboratory  tests  and  any  other 
costs  for  the  treatment  rendered. 

(g)  The  charges  are  to  be  coded  with  IDC-9  classification  numbers  in 
such  a  way  as  to  distinguish  treatment  following  induced  abortions  from 
treatments  following  ectopic  or  molar  pregnancies. 

(2)  Nothing  in  Sections  41-41-75  through  41-41-80  shall  be  construed  as 
an  instruction  to  discontinue  collecting  data  currently  being  collected. 

SOURCES:  Laws,  2004,  ch.  499,  §  4,  eff  from  and  after  July  1,  2004. 

Joint  Legislative  Committee  Note  —  Pursuant  to  Section  1-1-109,  the  Joint 
Legislative  Committee  on  Compilation,  Revision  and  Publication  of  Legislation  cor- 
rected a  publishing  error  in  (1)  and  (2).  "Section  41-41-77"  was  substituted  for  "Section 
4  of  this  act"  in  (1),  and  "Sections  41-41-75  through  41-41-80"  was  substituted  for  "this 
act"  in  (2). 

§  41-41-79.  Liability. 

Willful  violation  of  the  provisions  of  Sections  41-41-75  through  41-41-80 
shall  constitute  a  misdemeanor  and  shall  be  punishable  as  provided  for  by  law, 
except  that  disclosure  of  confidential  identifying  information  shall  constitute  a 
felony  as  provided  in  subsection  (9)  of  Section  41-41-77.  No  physician  or 
hospital,  its  officers,  employees  or  medical  and  nursing  personnel  practicing  in 
the  hospital  shall  be  civilly  liable  for  violation  of  the  provisions  of  Sections 
41-41-75  through  41-41-80,  except  to  the  extent  of  liability  for  actual  damages 
in  a  civil  action  for  willful  or  reckless  and  wanton  acts  or  omissions  constitut- 
ing that  violation.  However,  that  liability  shall  be  subject  to  any  immunities  or 
limitations  of  liability  or  damages  provided  by  law. 

SOURCES:  Laws,  2004,  ch.  499,  §  5,  eff  from  and  after  July  1,  2004. 
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Joint  Legislative  Committee  Note  —  Pursuant  to  Section  1-1-109,  the  Joint 
Legislative  Committee  on  Compilation,  Revision  and  Publication  of  Legislation  cor- 
rected a  publishing  error.  "Sections  41-41-75  through  41-41-80"  was  substituted  for 
"this  act"  twice. 

Cross  References  —  Imposition  of  standard  state  assessment  in  addition  to  all 
court  imposed  fines  or  other  penalties  for  any  felony  violation,  see  §  99-19-73. 

§  41-41-80.  Severability. 

The  provisions  of  Sections  41-41-75  through  41-41-80  are  declared  to  be 
severable,  and  if  any  provision,  word,  phrase,  or  clause  of  Sections  41-41-75 
through  41-41-80  or  the  application  thereof  to  any  person  is  held  invalid,  the 
invalidity  shall  not  affect  the  validity  of  the  remaining  portions  of  Sections 
41-41-75  through  41-41-80. 

SOURCES:  Laws,  2004,  ch.  499,  §  6,  eff  from  and  after  July  1,  2004. 

Joint  Legislative  Committee  Note  —  Pursuant  to  Section  1-1-109,  the  Joint 
Legislative  Committee  on  Compilation,  Revision  and  Publication  of  Legislation  cor- 
rected a  publishing  error.  "Sections  41-41-75  through  41-41-80"  was  substituted  for 
"this  act"  throughout  the  section. 

Editor's  Note  —  "The  reference  to  'Section  4  of  this  act'  in  Section  4  of  Chapter  499, 
Laws  of  2004  (codified  as  Section  41-41-78)  is  incorrect.  That  reference  should  have 
been  to  Section  3  of  Chapter  499,  which  was  codified  as  Section  41-41-77.  Consequently, 
that  reference  in  Section  41-41-78  has  been  changed  to  correctly  refer  to  Section 
41-41-77  at  the  direction  of  the  Co-Counsel  of  The  Joint  Legislative  Committee  on 
Compilation,  Revision  and  Publication  of  Legislation." 

PUBLIC  FUNDING  OF  ABORTIONS 

Sec. 

41-41-91.         Use  of  public  funds  for  abortions  prohibited;  exceptions. 

§  41-41-91.    Use  of  public  funds  for  abortions  prohibited;  ex- 
ceptions. 

Notwithstanding  any  other  provision  of  law  to  the  contrary,  no  public 
funds  that  are  made  available  to  any  institution,  board,  commission,  depart- 
ment, agency,  official,  or  employee  of  the  State  of  Mississippi,  or  of  any  local 
political  subdivision  of  the  state,  whether  those  funds  are  made  available  by 
the  government  of  the  United  States,  the  State  of  Mississippi,  or  a  local 
governmental  subdivision,  or  from  any  other  public  source,  shall  be  used  in  any 
way  for,  to  assist  in,  or  to  provide  facilities  for  abortion,  except: 

(a)  When  the  abortion  is  medically  necessary  to  prevent  the  death  of  the 
mother;  or 

(b)  When  the  abortion  is  being  sought  to  terminate  a  pregnancy 
resulting  from  an  alleged  act  of  rape  or  incest;  or 

(c)  When  there  is  a  fetal  malformation  that  is  incompatible  with  the 
baby  being  born  alive. 
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SOURCES:  Laws,  2002,  ch.  604,  §  1,  eff  from  and  after  July  1,  2002. 

JUDICIAL  DECISIONS 


1.  Limitation  of  right. 

Since  it  was  agreed  that  under  Miss. 
Code  Ann.  §  41-41-91  public  hospitals  in 
Mississippi  were  prohibited  by  law  from 
performing  abortions  except  in  extremely 
limited  circumstances,  the  amendment  to 
Miss.  Code  Ann.  §  41-75-1,  requiring  li- 
censure as  an  ambulatory  surgery  facility 
for  performance  of  second  trimester  abor- 


tions effectively  made  abortions  after  the 
first  trimester  unavailable  to  women  in 
Mississippi;  it  was  a  substantial  obstacle 
to  a  woman's  choice  and  would  likely  not 
survive  Fourteenth  Amendment  scrutiny, 
thus,  a  preliminary  injunction  issued. 
Jackson  Womens  Health  Org.  v.  Amy,  330 
F.  Supp.  2d  820  (S.D.  Miss.  2004). 


RESEARCH  REFERENCES 

ALR.  Validity  of  state  statutes  and  funding  for  abortions  sought  by  indigent 
regulations  limiting  or  restricting  public    women.  118  A.L.R.Sth  463. 

FEDERAL  ABORTION-MANDATE  OPT-OUT  ACT 

Sec. 

41-41-95.  Title. 

41-41-97.         Legislative  findings  and  purpose. 
41-41-99.  Opt-out. 

§  41-41-95.  Title. 

Sections  41-41-95  through  41-41-99  may  be  knov^n  and  cited  as  the 
"Federal  Abortion-Mandate  Opt-Out  Act." 

SOURCES:  Laws,  2010,  ch.  563,  §  1,  eff  from  and  after  passage  (approved  May 
24,  2010.) 

§  41-41-97.    Legislative  findings  and  purpose. 

(1)  The  Legislature  of  the  State  of  Mississippi  finds  that  under  Section 
1303  of  the  federal  Patient  Protection  and  Affordable  Care  Act,  states  are 
explicitly  permitted  to  pass  laws  prohibiting  qualified  health  plans  offered 
through  an  exchange  in  their  state  from  offering  abortion  coverage. 

(2)  It  is  the  purpose  of  Sections  41-41-95  through  41-41-99  to  affirmatively 
opt  out  of  allowing  qualified  health  plans  that  cover  abortions  to  participate  in 
exchanges  within  the  State  of  Mississippi. 

SOURCES:  Laws,  2010,  eh.  563,  §  2,  eff  from  and  after  passage  (approved  May 
24,  2010.) 

Editor's  Note  —  At  the  direction  of  the  co-counsel  for  the  Joint  Legislative 
Committee  on  Compilation,  Revision  and  Publication  of  Legislation,  a  t3T)ographical 
error  in  (1)  was  corrected  by  inserting  the  word  "under"  preceding  "Section  1303." 
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§  41-41-99.  Opt-out. 

(1)  No  abortion  coverage  may  be  provided  by  a  qualified  health  plan 
offered  through  an  exchange  created  pursuant  to  the  federal  Patient  Protection 
and  Affordable  Care  Act  within  the  State  of  Mississippi. 

(2)  This  limitation  shall  not  apply  to  an  abortion  performed  (a)  when  the 
life  of  the  mother  is  endangered  by  a  physical  disorder,  physical  illness  or 
physical  injury,  including  a  life-endangering  physical  condition  caused  by  or 
arising  from  the  pregnancy  itself,  or  (b)  when  the  pregnancy  is  the  result  of  an 
alleged  act  of  rape  or  incest.  The  physician  is  required  to  maintain  sufficient 
documentation  in  the  medical  record  that  supports  the  medical  necessity  for 
the  abortion  for  one  of  the  reasons  outlined  in  this  subsection  (2). 

SOURCES:  Laws,  2010,  ch.  563,  §  3,  eff  from  and  after  passage  (approved  May 
24,  2010.) 

WOMEN'S  HEALTH  DEFENSE  ACT  OF  2013 


Sec. 

41-41-101.       Short  title. 

41-41-103.       Legislative  findings;  purpose. 

41-41-105.  Definitions. 

41-41-107.  Providing  or  prescribing  abortion-inducing  drug  prohibited  unless  pro- 
vided or  prescribed  by  physician;  requirements  for  physicians. 

41-41-109.  Physician  report  of  provision  of  abortion-inducing  drug;  report  of  ad- 
verse event. 

41-41-111.        Penalties  for  violation. 

41-41-113.       Remedies;  availability;  no  liability  against  pregnant  women. 
41-41-115.       Limitations  of  Sections  41-41-101  through  41-41-117. 
41-41-117.  Severability 


§  41-41-101.    Short  title. 

Sections  41-41-101  through  41-41-117  may  be  known  and  cited  as  the 
"Women's  Health  Defense  Act  of  2013." 


SOURCES:  Laws,  2013,  ch.  551,  §  1,  eff  from  and  after  July  1,  2013. 


Editor's  Note  — A  former  §  41-41-101  [Laws,  1984,  ch.  365,  §  1;  Repealed  by  Laws, 
1998,  ch.  542,  §  19,  effective  from  and  after  July  1,  1998]  related  to  declarations  and 
procedures  regarding  the  withdrawal  of  life-saving  mechanisms.  For  similar  present 
provisions,  see  §  41-41-201  et  seq. 

§  41-41-103.    Legislative  findings;  purpose. 

(1)  The  Legislature  finds  that: 

(a)  The  use  of  abortion-inducing  drugs  presents  significant  medical 
risks  to  women,  including,  but  not  limited  to,  abdominal  pain,  cramping, 
vomiting,  headache,  fatigue,  uterine  hemorrhage,  viral  infections,  pelvic 
inflammatory  disease,  severe  bacterial  infection  and  death. 
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(b)  Abortion-inducing  drugs  are  associated  with  an  increased  risk  of 
complications  relative  to  surgical  abortion.  The  risk  of  complications  in- 
creases with  increasing  gestational  age. 

(c)  In  July  2011,  the  FDA  reported  two  thousand  two  hundred  seven 
(2,207)  adverse  events  in  the  United  States  after  women  used  abortion- 
inducing  drugs  for  the  termination  of  pregnancy.  Among  those  were  fourteen 
(14)  deaths,  six  hundred  twelve  (612)  hospitalizations,  three  hundred 
thirty-nine  (339)  blood  transfusions,  and  two  hundred  fifty-six  (256)  infec- 
tions (including  forty-eight  (48)  "severe  infections"). 

(d)  Medical  evidence  demonstrates  that  women  who  use  abortion- 
inducing  drugs  incur  more  complications  than  those  who  have  surgical 
abortions. 

(2)  Based  on  the  findings  in  subsection  (1)  of  this  section,  it  is  the  purpose 
of  Sections  41-41-101  through  41-41-117  to: 

(a)  Protect  women  from  the  dangerous  and  potentially  deadly  use  of 
abortion-inducing  drugs  when  administration  of  the  drugs  does  not  meet  the 
standard  of  care;  and 

(b)  Ensure  that  physicians  meet  the  standard  of  care  when  giving, 
selling,  dispensing,  administering  or  otherwise  providing  or  prescribing 
abortion-inducing  drugs. 

SOURCES:  Laws,  2013,  ch.  551,  §  2,  eff  from  and  after  July  1,  2013. 

Editor's  Note  —  A  former  §  41-41-103  [Laws,  1984,  ch.  365,  §  2;  Repealed  by  Laws, 
1998,  ch.  542,  §  19,  effective  from  and  after  July  1,  1998]  related  to  declarations  and 
procedures  regarding  the  withdrawal  of  life-saving  mechanisms.  For  similar  present 
provisions,  see  §  41-41-201  et  seq. 

§  41-41-105.  Definitions. 

As  used  in  Sections  41-41-101  through  41-41-117,  the  following  terms  shall 
have  the  meanings  ascribed  in  this  section  unless  the  context  indicates 
otherwise: 

(a)  "Abortion-inducing  drug"  means  a  medicine,  drug  or  any  other 
substance  prescribed  or  dispensed  with  the  intent  of  terminating  the 
clinically  diagnosable  pregnancy  of  a  woman  to  cause  the  death  of  the 
unborn  child.  This  includes  the  use  of  drugs  known  to  have  abortion- 
inducing  properties,  which  are  prescribed  specifically  with  the  intent  of 
causing  an  abortion.  Use  of  those  drugs  to  induce  abortion  is  also  known  as 
"medical  abortion."  This  definition  does  not  apply  to  drugs  that  may  be 
known  to  cause  an  abortion  but  are  prescribed  for  other  medical  indications 
(e.g.,  chemotherapeutic  agents  and  diagnostic  drugs). 

(b)  "Abortion"  means  the  act  of  using  or  prescribing  any  instrument, 
medicine,  drug  or  any  other  substance,  device  or  means  with  the  intent  to 
terminate  the  clinically  diagnosable  pregnancy  of  a  woman  to  cause  the 
death  of  the  unborn  child.  That  use,  prescription  or  means  is  not  an  abortion 
if  done  with  the  intent  to: 

(i)  Save  the  life  of  the  mother; 
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(ii)  Save  the  life  or  preserve  the  health  of  the  unborn  child; 

(iii)  Remove  a  dead  unborn  child  caused  by  spontaneous  abortion; 

(iv)  Remove  an  ectopic  pregnancy; 

(v)  Prevent  hemorrhaging  by  the  pregnant  woman;  or 

(vi)  Treat  a  maternal  disease  or  illness  other  than  pregnancy  for 
which  the  prescribed  drug  is  indicated. 

(c)  "Department"  means  the  State  Department  of  Health. 

(d)  "LMP"  or  "gestational  age"  means  the  time  that  has  elapsed  since 
the  first  day  of  the  woman's  last  menstrual  period. 

(e)  "Physician"  means  any  medical  doctor  (M.D.)  or  osteopathic  doctor 
(D.O.)  licensed  to  practice  medicine  in  this  state. 

(f)  "Pregnant"  or  "pregnancy"  means  the  female  reproductive  condition 
of  having  an  unborn  child  in  the  woman's  uterus. 

(g)  "Unborn  child"  means  the  offspring  of  human  beings  from  concep- 
tion until  birth. 

SOURCES:  Laws,  2013,  ch.  551,  §  3,  eff  from  and  after  July  1,  2013. 

Editor's  Note  —  Aformer  §  41-41-105  [Laws,  1984,  ch.  365,  §  3;  Repealed  by  Laws, 
1998,  ch.  542,  §  19,  effective  from  and  after  July  1,  1998]  related  to  declarations  and 
procedures  regarding  the  withdrawal  of  life-saving  mechanisms.  For  similar  present 
provisions,  see  §  41-41-201  et  seq. 

§  41-41-107.  Providing  or  prescribing  abortion-inducing 
drug  prohibited  unless  provided  or  prescribed  by  physician; 
requirements  for  physicians. 

(1)  It  shall  be  unlawful  to  knowingly  give,  sell,  dispense,  administer  or 
otherwise  provide  or  prescribe  any  abortion-inducing  drug  to  a  pregnant 
woman  for  the  purpose  of  inducing  an  abortion  in  that  pregnant  woman,  or 
enabling  another  person  to  induce  an  abortion  in  a  pregnant  woman,  unless 
the  person  who  gives,  sells,  dispenses,  administers  or  otherwise  provides  or 
prescribes  the  abortion-inducing  drug  is  a  physician,  and  the  provision  or 
prescription  of  the  abortion-inducing  drug  satisfies  the  standard  of  care. 

(2)  Because  the  failure  and  complications  from  medical  abortion  increase 
with  increasing  gestational  age,  because  the  physical  symptoms  of  medical 
abortion  can  be  identical  to  the  symptoms  of  ectopic  pregnancy,  and  because 
abortion-inducing  drugs  do  not  treat  ectopic  pregnancies  but  rather  are 
contraindicated  in  ectopic  pregnancies,  the  physician  giving,  selling,  dispens- 
ing, administering  or  otherwise  providing  or  prescribing  the  abortion-inducing 
drug  must  first  physically  examine  the  woman  and  document  in  the  woman's 
medical  chart  the  gestational  age  and  intrauterine  location  of  the  pregnancy 
before  giving,  selling,  dispensing,  administering  or  otherwise  providing  or 
prescribing  the  abortion-inducing  drug. 

(3)  When  any  drug  or  chemical  is  used  for  the  purpose  of  inducing  an 
abortion,  the  drug  or  chemical  must  be  administered  in  the  same  room  and  in 
the  physical  presence  of  the  physician  who  gave,  sold,  dispensed  or  otherwise 
provided  or  prescribed  the  drug  or  chemical  to  the  patient. 
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(4)  Every  pregnant  woman  to  whom  a  physician  gives,  sells,  dispenses, 
administers  or  otherwise  provides  or  prescribes  any  abortion-inducing  drug 
shall  be  provided  with  a  copy  of  the  drug's  final  printed  label  or  FPL. 

(5)  If  the  physician  giving,  selling,  dispensing,  administering  or  otherwise 
providing  or  prescribing  any  abortion-inducing  drug  is  unable  to  provide 
follow-up  care,  the  physician  must  have  a  signed  contract  with  a  physician  who 
agrees  to  provide  follow-up  care  and  produce  that  signed  contract  if  requested 
by  the  patient  or  by  the  department.  The  contract  shall  include  the  name  and 
contact  information  of  the  follow-up  physician.  The  contract  follow-up  physi- 
cian must  have  active  hospital  admitting  privileges  and  gynecological/surgical 
privileges. 

(6)  The  physician  giving,  selling,  dispensing,  administering  or  otherwise 
providing  or  prescribing  any  abortion-inducing  drug,  or  an  agent  of  the 
physician,  must  schedule  a  follow-up  visit  for  the  woman  at  approximately 
fourteen  (14)  days  after  administration  of  the  abortion-inducing  drug  to 
provide  treatment  that  meets  the  standard  of  care. 

SOURCES:  Laws,  2013,  ch.  551,  §  4,  eff  from  and  after  July  1,  2013. 

Editor's  Note  —  A  former  §  41-41-107  [Laws,  1984,  ch.  365,  §  4;  Repealed  by  Laws, 
1998,  ch.  542,  §  19,  effective  from  and  after  July  1,  1998]  related  to  declarations  and 
procedures  regarding  the  withdrawal  of  life-saving  mechanisms.  For  similar  present 
provisions,  see  §  41-41-201  et  seq. 

§  41-41-109.    Physician  report  of  provision  of  abortion-induc- 
ing drug;  report  of  adverse  event. 

(1)  If  a  physician  provides  an  abortion-inducing  drug  to  another  for  the 
purpose  of  inducing  an  abortion  as  authorized  in  Section  41-41-107: 

(a)  The  physician  shall  report  that  action  to  the  department;  and 

(b)  If  the  physician  knows  that  the  woman  who  uses  the  abortion- 
inducing  drug  for  the  purpose  of  inducing  an  abortion  experiences,  during  or 
after  the  use,  an  adverse  event,  the  physician  shall  provide  a  written  report 
of  the  serious  event  to  the  FDA  via  the  Medwatch  Reporting  System. 

(2)  For  the  purposes  of  this  section,  "adverse  event"  shall  be  defined 
according  to  the  FDA  criteria  given  in  the  Medwatch  Reporting  System. 

SOURCES:  Laws,  2013,  ch.  551,  §  5,  eff  from  and  after  July  1,  2013. 

Editor's  Note  —  A  former  §  41-41-109  [Laws,  1984,  ch.  365,  §  5;  Repealed  by  Laws, 
1998,  ch.  542,  §  19,  effective  from  and  after  July  1,  1998]  related  to  declarations  and 
procedures  regarding  the  withdrawal  of  life-saving  mechanisms.  For  similar  present 
provisions,  see  §  41-41-201  et  seq. 

§  41-41-111.    Penalties  for  violation. 

(1)  A  person  who  intentionally,  knowingly  or  recklessly  violates  any 
provision  of  Sections  41-41-101  through  41-41-117  is  guilty  of  a  misdemeanor. 
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(2)  No  criminal  penalty  may  be  assessed  against  the  pregnant  woman 
upon  whom  the  drug-induced  abortion  is  performed. 

SOURCES:  Laws,  2013,  ch.  551,  §  6,  eff  from  and  after  July  1,  2013. 

Editor's  Note  — A  former  §  41-41-111  [Laws,  1984,  ch.  365,  §  6;  Repealed  by  Laws, 
1998,  ch.  542,  §  19,  effective  from  and  after  July  1,  1998]  related  to  declarations  and 
procedures  regarding  the  withdrawal  of  life-saving  mechanisms.  For  similar  present 
provisions,  see  §  41-41-201  et  seq. 

Cross  References  —  Imposition  of  standard  state  assessment  in  addition  to  all 
court  imposed  fines  or  other  penalties  for  any  misdemeanor  violation,  see  §  99-19-73. 

§  41-41-113.    Remedies;  availability;  no  liability  against  preg- 
nant women. 

(1)  All  remedies  under  the  statutory  laws  of  this  state  are  available  if 
there  is  failure  to  comply  with  the  requirements  of  Sections  41-41-101  through 
41-41-117. 

(2)  No  civil  liability  may  be  assessed  against  the  pregnant  woman  upon 
whom  the  drug-induced  abortion  is  performed. 

(3)  In  any  legal  action  for  failure  to  comply  with  the  requirements  of 
Sections  41-41-101  through  41-41-117,  the  court,  when  requested,  shall  allow 
a  woman  to  proceed  using  solely  her  initials  or  a  pseudonym  and  may  close  any 
proceedings  in  the  case  and  enter  other  protective  orders  to  preserve  the 
privacy  of  the  woman  upon  whom  the  drug-induced  abortion  was  performed. 

SOURCES:  Laws,  2013,  ch.  551,  §  7,  eff  from  and  after  July  1,  2013. 

Editor's  Note  —  A  former  §  41-41-113  [Laws,  1984,  ch.  365,  §  7;  Repealed  by  Laws, 
1998,  ch.  542,  §  19,  effective  from  and  after  July  1,  1998]  related  to  declarations  and 
procedures  regarding  the  withdrawal  of  life-saving  mechanisms.  For  similar  present 
provisions,  see  §  41-41-201  et  seq. 

§  41-41-115.    Limitations  of  Sections  41-41-101  through  41-41- 
117. 

(1)  Nothing  in  Sections  41-41-101  through  41-41-117  shall  be  construed  as 
creating  or  recognizing  a  right  to  abortion. 

(2)  It  is  not  the  intention  of  Sections  41-41-101  through  41-41-117  to  make 
lawful  an  abortion  that  is  currently  unlawful. 

SOURCES:  Laws,  2013,  ch.  551,  §  8,  eff  from  and  after  July  1,  2013. 

Editor's  Note  — A  former  §  41-41-115  [Laws,  1984,  ch.  365,  §  8;  Repealed  by  Laws, 
1998,  ch.  542,  §  19,  effective  from  and  after  July  1,  1998]  related  to  declarations  and 
procedures  regarding  the  withdrawal  of  life-saving  mechanisms.  For  similar  present 
provisions,  see  §  41-41-201  et  seq. 
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§  41-41-117.  Severability. 

Any  provision  of  Sections  41-41-101  through  41-41-117  that  is  held  to  be 
invahd  or  unenforceable  by  its  terms,  or  as  applied  to  any  person  or  circum- 
stance, shall  be  construed  so  as  to  give  it  the  maximum  effect  permitted  by  law, 
unless  the  holding  is  one  of  utter  invalidity  or  unenforceability,  in  which  event 
the  provision  shall  be  deemed  severable  from  Sections  41-41-101  through 
41-41-117  and  shall  not  affect  the  remainder  of  Sections  41-41-101  through 
41-41-117  or  the  application  of  the  provision  to  other  persons  not  similarly 
situated  or  to  other  dissimilar  circumstances. 

SOURCES:  Laws,  2013,  ch.  551,  §  9,  eff  from  and  after  July  1,  2013. 

Editor's  Note  —  A  former  §  41-41-117  [Laws,  1984,  ch.  365,  §  9;  Repealed  by  Laws, 
1998,  ch.  542,  §  19,  effective  from  and  after  July  1,  1998]  related  to  declarations  and 
procedures  regarding  the  withdrawal  of  life-saving  mechanisms.  For  similar  present 
provisions,  see  §  41-41-201  et  seq. 

WITHDRAWAL  OF  LIFE-SAVING  MECHANISMS 
[REPEALED] 

Sec. 

41-41-119  and  41-41-121.  Repealed. 

§§  41-41-119  and  41-41-121.  Repealed. 

Repealed  by  Laws,  1998,  ch.  542,  §  19,  eff  from  and  after  July  1,  1998. 
§§  41-41-119  and  41-41-121  [Laws,  1984,  ch.  365,  §§  10  and  11] 

Editor's  Note  —  Former  §§  41-41-119  and  41-41-121  (along  with  former  §§  41-41- 
101  through  41-41-117)  related  to  declarations  and  procedures  regarding  the  with- 
drawal of  life-saving  mechanisms.  For  similar  present  provisions,  see  §  41-41-201  et 
seq. 

DURABLE  POWER  OF  ATTORNEY  FOR  HEALTH  CARE  ACT 

[REPEALED] 

Sec. 

41-41-151  through  41-41-183.  Repealed. 

§§  41-41-151  through  41-41-183.  Repealed. 

Repealed  by  Laws,  1998,  ch.  542,  §  20,  eff  from  and  after  July  1,  1998. 
§  41-41-151  through  §  41-41-161.  [Laws,  1990,  ch.  571,  §  1-6] 
§  41-41-163.  [Laws,  1990,  ch.  571,  §  7;  Laws,  1993,  ch.  394,  §  1] 
§  41-41-165  through  §  41-41-183.  [Laws,  1990,  ch.  571,  §  8-17] 

Editor's  Note  —  Former  §§  41-41-151  through  41-41-161  related  to  definitions  and 
certain  requirements  for  valid  durable  powers  of  attorney  concerning  health  care 
decisions.  See  now,  §  41-41-201,  et  seq. 
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Former  §  41-41-163  related  to  the  form  and  notice  requirements  for  durable  powers 
of  attorney  concerning  health  care  decisions.  See  now,  §  41-41-201,  et  seq. 

Former  §§  41-41-165  to  41-41-183  related  to  powers  conferred  to  an  attorney-in-fact 
and  the  effects  of  valid  durable  powers  of  attorney  concerning  health  care  decisions.  See 
now,  §  41-41-201,  et  seq. 


UNIFORM  HEALTH-CARE  DECISIONS  ACT 


Sec. 

41-41-201.  Short  title. 

41-41-203.  Definitions. 

41-41-205.  Individual  instructions;  power  of  attorney;  decisions  by  primary  physi- 
cian; agents;  guardians;  validity. 

41-41-207.  Revoking  designation  of  agent  or  Advance  Health-Care  Directive. 

41-41-209.  Form  for  Advance  Health-Care  Directive. 

41-41-211.  Surrogates. 

41-41-213.  Guardians  and  wards. 

41-41-215.  Health-care  provider  or  institution  responsibilities. 

41-41-217.  Rights  to  disclosure  of  medical  and  health-care  information. 

41-41-219.  Health-care  provider  or  institution  liability  and  discipline. 

41-41-221.  Liability  for  intentional  violations  and  fraudulent  inducements. 

41-41-223.  Construction  of  provisions  and  presumed  capacity. 

41-41-225.  Copies  have  same  effect  as  originals. 

41-41-227.  Construction  and  application  of  provisions. 

41-41-229.  Equitable  relief;  Rules  of  Civil  Procedure  applicable. 


§  41-41-201.    Short  title. 

Sections  41-41-201  through  41-41-229  may  be  cited  as  the  "Uniform 
Health-Care  Decisions  Act." 


SOURCES:  Laws,  1998,  ch.  542,  §  1,  eff  from  and  after  July  1,  1998. 


Editor's  Note  —  Laws  of  1998,  ch.  542,  §  16,  provides: 

"SECTION  16.  If  any  provision  of  this  chapter  or  its  application  to  any  person  or 
circumstance  is  held  invalid,  the  invalidity  does  not  affect  other  provisions  or  applica- 
tions of  this  chapter  which  can  be  given  effect  without  the  invalid  provision  or 
application,  and  to  this  end  the  provisions  of  this  chapter  are  severable." 

Cross  References  —  Applicability  of  this  chapter  to  offender  provided  forms 
necessary  to  execute  advance  health-care  directive  by  Department  of  Corrections,  see 
§  47-5-180. 


JUDICIAL  DECISIONS 


1.  Arbitration. 

Daughter  had  the  capacity  to  bind  her 
parent  to  arbitration  as  part  of  a  nursing 
home  application  process,  while  acting  as 
the  parent's  healthcare  surrogate  under 
the  Uniform  Health-Care  Decisions  Act, 
Miss.  Code  Ann.  §§  41-41-201  through 
41-41-229.  Covenant  Health  &  Rehab,  of 
Picayune  v.  Lumpkin,  23  So.  3d  1092 
(Miss.  Ct.  App.  2008). 


Healthcare  surrogate,  acting  under  the 
provisions  of  the  Uniform  Health-Care 
Decisions  Act,  Miss.  Code  Ann.  §§  41-41- 
201  through  41-41-229,  is  capable  of  bind- 
ing his  or  her  patient  to  arbitration.  Cov- 
enant Health  &  Rehab,  of  Picayune  v. 
Lumpkin,  23  So.  3d  1092  (Miss.  Ct.  App. 
2008). 

Son,  as  the  mother's  health-care  surro- 
gate, had  the  authority  to  bind  the  mother 
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to  the  arbitration  agreement  between  the 
mother  and  nursing  home  under  the  Uni- 
form Health-Care  Decisions  Act,  Miss. 
Code  Ann.  §§  41-41-201  through  41-41- 
229;  the  admissions  agreement  between 
the  mother  and  nursing  home  had  suffi- 
cient consideration  to  support  arbitration, 
the  son  was  not  fraudulently  induced  into 
signing  the  agreement,  and  the  arbitra- 
tion clause  was  substantively  conscio- 
nable.  Covenant  Health  &  Rehab,  of  Pica- 
yune, LP  V.  Estate  of  Moulds,  14  So.  3d 
736  (Miss.  Ct.  App.  2008),  reversed  by, 
remanded  by  14  So.  3d  695,  2009  Miss. 
LEXIS  369,  50  A.L.R.6th  621  (Miss.  2009). 

Motion  to  compel  arbitration  should 
have  been  granted  in  a  patient's  personal 

§  41-41-203.  Definitions. 


injury  case  against  a  health  care  provider 
because  the  patient's  daughter  had  the 
capacity  to  bind  the  patient  to  arbitration 
when  the  daughter  signed  admission 
forms  while  acting  as  a  health-care  surro- 
gate under  the  Mississippi  Uniform 
Health-Care  Decisions  Act,  Miss.  Code 
Ann.  §§  41-41-201  to  41-41-229.  Cov- 
enant Health  &  Rehab,  of  Picayune,  LP  v. 
Lumpkin,  —  So.  2d  —  2008  Miss.  App. 
LEXIS  86  (Miss.  Ct.  App.  Feb.  5,  2008), 
opinion  withdrawn  by,  substituted  opinion 
at  23  So.  3d  1092,  2009  Miss.  App.  LEXIS 
979  (Miss.  Ct.  App.  2009). 


For  purposes  of  Chapter  41  of  Title  41,  Mississippi  Code  of  1972,  the 
following  words  shall  have  the  meaning  ascribed  in  this  section  unless  the 
context  shall  otherwise  require: 

(a)  "Adult"  means  an  individual  who  is  eighteen  (18)  years  of  age  or 
older. 

(b)  "Advance  health-care  directive"  means  an  individual  instruction  or  a 
power  of  attorney  for  health  care. 

(c)  "Agent"  means  an  individual  designated  in  a  power  of  attorney  for 
health  care  to  make  a  health-care  decision  for  the  individual  granting  the 
power. 

(d)  "Capacity"  means  an  individual's  ability  to  understand  the  signifi- 
cant benefits,  risks,  and  alternatives  to  proposed  health  care  and  to  make 
and  communicate  a  health-care  decision. 

(e)  "Emancipated  minor"  means  an  individual  under  the  age  of  eighteen 
(18)  years  who: 

(i)  Is  or  has  been  married; 

(ii)  Has  been  adjudicated  generally  emancipated  by  a  court  of  com- 
petent jurisdiction;  or 

(iii)  Has  been  adjudicated  emancipated  for  the  purpose  of  making 
health-care  decisions  by  a  court  of  competent  jurisdiction. 

(f)  "Guardian"  means  a  judicially  appointed  guardian  or  conservator 
having  authority  to  make  a  health-care  decision  for  an  individual. 

(g)  "Health  care"  means  any  care,  treatment,  service,  or  procedure  to 
maintain,  diagnose,  or  otherwise  affect  an  individual's  physical  or  mental 
condition. 

(h)  "Health-care  decision"  means  a  decision  made  by  an  individual  or 
the  individual's  agent,  guardian,  or  surrogate,  regarding  the  individual's 
health  care,  including: 

(i)  Selection  and  discharge  of  health-care  providers  and  institutions; 
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(ii)  Approval  or  disapproval  of  diagnostic  tests,  surgical  procedures, 
programs  of  medication,  and  orders  not  to  resuscitate;  and 

(iii)  Directions  to  provide,  withhold  or  withdraw  artificial  nutrition 
and  hydration  and  all  other  forms  of  health  care. 

The  phrase  "health-care  decision"  does  not  include  decisions  made 
pursuant  to  Sections  41-39-31  through  41-39-51,  the  "Anatomical  Gift 
Law." 

(i)  "Health-care  institution"  means  an  institution,  facility,  or  agency 
licensed,  certified,  or  otherwise  authorized  or  permitted  by  law  to  provide 
health  care  in  the  ordinary  course  of  business. 

(j)  "Health-care  provider"  means  an  individual  licensed,  certified,  or 
otherwise  authorized  or  permitted  by  law  to  provide  health  care  in  the 
ordinary  course  of  business  or  practice  of  a  profession. 

(k)  "Individual  instruction"  means  an  individual's  direction  concerning 
a  health-care  decision  for  the  individual. 

(Z)  "Person"  means  an  individual,  corporation,  business  trust,  estate, 
trust,  partnership,  association,  joint  venture,  government,  governmental 
subdivision,  agency,  or  instrumentality,  or  any  other  legal  or  commercial 
entity. 

(m)  "Physician"  means  an  individual  authorized  to  practice  medicine  or 
osteopathy  under  Title  73,  Chapter  25,  Mississippi  Code  of  1972. 

(n)  "Power  of  attorney  for  health  care"  means  the  designation  of  an 
agent  to  make  health-care  decisions  for  the  individual  granting  the  power. 

(o)  "Primary  physician"  means  a  physician  designated  by  an  individual 
or  the  individual's  agent,  guardian,  or  surrogate,  to  have  primary  responsi- 
bility for  the  individual's  health  care  or,  in  the  absence  of  a  designation  or  if 
the  designated  physician  is  not  reasonably  available,  a  physician  who 
undertakes  the  responsibility. 

(p)  "Reasonably  available"  means  readily  able  to  be  contacted  without 
undue  effort  and  willing  and  able  to  act  in  a  timely  manner  considering  the 
urgency  of  the  patient's  health-care  needs. 

(q)  "State"  means  a  state  of  the  United  States,  the  District  of  Columbia, 
the  Commonwealth  of  Puerto  Rico,  or  a  territory  or  insular  possession 
subject  to  the  jurisdiction  of  the  United  States. 

(r)  "Supervising  health-care  provider"  means  the  primary  physician  or, 
if  there  is  no  primary  physician  or  the  primary  physician  is  not  reasonably 
available,  the  health-care  provider  who  has  undertaken  primary  responsi- 
bility for  an  individual's  health  care. 

(s)  "Surrogate"  means  an  individual,  other  than  a  patient's  agent  or 
guardian,  authorized  under  Sections  41-41-201  through  41-41-229  to  make  a 
health-care  decision  for  the  patient. 

SOURCES:  Laws,  1998,  ch.  542,  §  2,  eff  from  and  after  July  1,  1998. 
Editor's  Note  —  Laws  of  1998,  ch.  542,  §  16,  provides: 

"SECTION  16.  If  any  provision  of  this  chapter  or  its  application  to  any  person  or 
circumstance  is  held  invalid,  the  invalidity  does  not  affect  other  provisions  or  applica- 
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tions  of  this  chapter  which  can  be  given  effect  without  the  invahd  provision  or 
apphcation,  and  to  this  end  the  provisions  of  this  chapter  are  severable." 

The  Anatomical  Gift  Law,  §§  41-39-31  through  41-39-51,  referred  to  in  this  section, 
was  repealed  by  Laws  of  2008,  ch.  561,  §  26,  effective  July  1,  2008.  For  present  similar 
provisions,  see  the  Revised  Mississippi  Uniform  Anatomical  Gift  Act,  §§  41-39-101  et 
seq. 

JUDICIAL  DECISIONS 


1.  Arbitration  agreements. 

2.  Health-care  decision. 

1.  Arbitration  agreements. 

Son,  as  the  resident's  health  care  surro- 
gate, had  the  authority  to  make  health 
care  decisions  pursuant  to  Miss.  Code 
Ann.  §  41-41-211(2);  however,  health  care 
decisions  did  not  include  signing  arbitra- 
tion agreements,  as  the  decision  to  arbi- 
trate was  neither  explicitly  authorized  nor 
implied  within  Miss.  Code  Ann.  §  41-41- 
203(h),  and  the  jury  had  to  determine 
whether  the  resident  signed  the  admis- 
sion agreement  and  if  so,  whether  she  was 
competent  to  do  so.  Covenant  Health  & 
Rehab,  of  Picayune,  LP  v.  Estate  of  Lam- 
bert, 984  So.  2d  283  (Miss.  Ct.  App.  2006), 
writ  of  certiorari  denied  by  984  So.  2d  277, 
2008  Miss.  LEXIS  292  (Miss.  2008). 


2.  Health-care  decision. 

Son,  as  the  resident's  health  care  surro- 
gate, had  the  authority  to  make  health 
care  decisions  pursuant  to  Miss.  Code 
Ann.  §  41-41-211(2);  however,  health  care 
decisions  did  not  include  signing  arbitra- 
tion agreements,  as  the  decision  to  arbi- 
trate was  neither  explicitly  authorized  nor 
implied  within  Miss.  Code  Ann.  §  41-41- 
203(h),  and  the  jury  had  to  determine 
whether  the  resident  signed  the  admis- 
sion agreement  and  if  so,  whether  she  was 
competent  to  do  so.  Covenant  Health  & 
Rehab,  of  Picajoine,  LP  v.  Estate  of  Lam- 
bert, 984  So.  2d  283  (Miss.  Ct.  App.  2006), 
writ  of  certiorari  denied  by  984  So.  2d  277, 
2008  Miss.  LEXIS  292  (Miss.  2008). 


§  41-41-205.    Individual  instructions;  power  of  attorney;  deci- 
sions by  primary  physician;  agents;  guardians;  validity. 

(1)  An  adult  or  emancipated  minor  may  give  an  individual  instruction. 
The  instruction  may  be  oral  or  written.  The  instruction  may  be  limited  to  take 
effect  only  if  a  specified  condition  arises. 

(2)  An  adult  or  emancipated  minor  may  execute  a  pov^er  of  attorney  for 
health  care,  which  may  authorize  the  agent  to  make  any  health-care  decision 
the  principal  could  have  made  while  having  capacity.  The  power  remains  in 
effect  notwithstanding  the  principal's  later  incapacity  and  may  include  indi- 
vidual instructions.  Unless  related  to  the  principal  by  blood,  marriage,  or 
adoption,  an  agent  may  not  be  an  owner,  operator,  or  employee  of  a  residential 
long-term  health-care  institution  at  which  the  principal  is  receiving  care.  The 
power  must  be  in  writing,  contain  the  date  of  its  execution,  be  signed  by  the 
principal,  and  be  witnessed  by  one  (1)  of  the  following  methods: 

(a)  Be  signed  by  at  least  two  (2)  individuals  each  of  whom  witnessed 
either  the  signing  of  the  instrument  by  the  principal  or  the  principal's 
acknowledgement  of  the  signature  or  of  the  instrument,  each  witness 
making  the  following  declaration  in  substance:  "I  declare  under  penalty  of 
perjury  pursuant  to  Section  97-9-61,  Mississippi  Code  of  1972,  that  the 
principal  is  personally  known  to  me,  that  the  principal  signed  or  acknowl- 
edged this  power  of  attorney  in  my  presence,  that  the  principal  appears  to  be 
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of  sound  mind  and  under  no  duress,  fraud  or  undue  influence,  that  I  am  not 
the  person  appointed  as  agent  by  this  document,  and  that  I  am  not  a 
health-care  provider,  nor  an  employee  of  a  health-care  provider  or  facility." 
In  addition,  the  declaration  of  at  least  one  (1)  of  the  witnesses  must  include 
the  following:  "I  am  not  related  to  the  principal  by  blood,  marriage  or 
adoption,  and  to  the  best  of  my  knowledge,  I  am  not  entitled  to  any  part  of 
the  estate  of  the  principal  upon  the  death  of  the  principal  under  a  will  now 
existing  or  by  operation  of  law." 

(b)  Be  acknowledged  before  a  notary  public  at  any  place  within  this 
state,  the  notary  public  certifying  to  the  substance  of  the  following: 

"State  of  

County  of  

On  this    day  of  ,  in  the  year   ,  before  me, 

  (insert  name  of  notary  public)  appeared   ,  personally 

known  to  me  (or  proved  to  me  on  the  basis  of  satisfactory  evidence)  to  be  the 
person  whose  name  is  subscribed  to  this  instrument,  and  acknowledged  that 
he  or  she  executed  it.  I  declare  under  the  penalty  of  perjury  that  the  person 
whose  name  is  subscribed  to  this  instrument  appears  to  be  of  sound  mind 
and  under  no  duress,  fraud  or  undue  influence. 
Notary  Seal 


(Signature  of  Notary  Public)" 

(3)  None  of  the  following  may  be  used  as  witness  for  a  power  of  attorney 
for  health  care: 

(a)  A  health-care  provider; 

(b)  An  employee  of  a  health-care  provider  or  facility;  or 

(c)  The  agent. 

(4)  At  least  one  (1)  of  the  individuals  used  as  a  witness  for  a  power  of 
attorney  for  health  care  shall  be  someone  who  is  neither: 

(a)  A  relative  of  the  principal  by  blood,  marriage  or  adoption;  nor 

(b)  An  individual  who  would  be  entitled  to  any  portion  of  the  estate  of 
the  principal  upon  his  or  her  death  under  any  will  or  codicil  thereto  of  the 
principal  existing  at  the  time  of  execution  of  the  power  of  attorney  for  health 
care  or  by  operation  of  law  then  existing. 

(5)  Unless  otherwise  specified  in  a  power  of  attorney  for  health  care,  the 
authority  of  an  agent  becomes  effective  only  upon  a  determination  that  the 
principal  lacks  capacity,  and  ceases  to  be  effective  upon  a  determination  that 
the  principal  has  recovered  capacity. 

(6)  Unless  otherwise  specified  in  a  written  advance  health-care  directive, 
a  determination  that  an  individual  lacks  or  has  recovered  capacity,  or  that 
another  condition  exists  that  affects  an  individual  instruction  or  the  authority 
of  an  agent,  must  be  made  by  the  primary  physician. 

(7)  An  agent  shall  make  a  health-care  decision  in  accordance  with  the 
principal's  individual  instructions,  if  any,  and  other  wishes  to  the  extent  known 
to  the  agent.  Otherwise,  the  agent  shall  make  the  decision  in  accordance  with 
the  agent's  determination  of  the  principal's  best  interest.  In  determining  the 
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principal's  best  interest,  the  agent  shall  consider  the  principal's  personal 
values  to  the  extent  known  to  the  agent. 

(8)  A  health-care  decision  made  by  an  agent  for  a  principal  is  effective 
without  judicial  approval. 

(9)  A  written  advance  health-care  directive  may  include  the  individual's 
nomination  of  a  guardian  of  the  person. 

(10)  An  advance  health-care  directive  is  valid  for  purposes  of  Sections 
41-41-201  through  41-41-229  if  it  comphes  with  Sections  41-41-201  through 
41-41-229,  regardless  of  when  or  where  executed  or  communicated. 

SOURCES:  Laws,  1998,  ch.  542,  §  3,  eff  from  and  after  July  1,  1998. 

Editor's  Note  —  Laws  of  1998,  ch.  542,  §  16,  provides: 

"SECTION  16.  If  any  provision  of  this  chapter  or  its  application  to  any  person  or 
circumstance  is  held  invalid,  the  invalidity  does  not  affect  other  provisions  or  applica- 
tions of  this  chapter  which  can  be  given  effect  without  the  invalid  provision  or 
application,  and  to  this  end  the  provisions  of  this  chapter  are  severable." 

JUDICIAL  DECISIONS 


1.  Validity. 

Denial  of  a  care  center's  motion  to  com- 
pel arbitration  in  a  wrongful-death  action 
brought  against  it  was  appropriate  be- 
cause there  was  no  submission  of  a  state- 
ment of  the  decedent's  primary  physician 
stating  that  he  lacked  capacity,  Miss. 
Code  Ann.  §  41-41-205(5)-(6).  Thus,  his 


power  of  attorney  for  healthcare  was 
never  effectuated  and  the  care  center's 
argument  that  the  decedent's  sister  had 
actual  authority  to  act  under  the  power  of 
attorney  failed.  Monticello  Cmty.  Care 
Ctr.,  LLC  V  Estate  of  Martin,  17  So.  3d 
172  (Miss.  Ct.  App.  2009). 


§  41-41-207.    Revoking  designation   of  agent   or  Advance 
Health-Care  Directive. 

(1)  An  individual  may  revoke  the  designation  of  an  agent  only  by  a  signed 
writing  or  by  personally  informing  the  supervising  health-care  provider. 

(2)  An  individual  may  revoke  all  or  part  of  an  advance  health-care 
directive,  other  than  the  designation  of  an  agent,  at  any  time  and  in  any 
manner  that  communicates  an  intent  to  revoke. 

(3)  A  health-care  provider,  agent,  guardian,  or  surrogate  who  is  informed 
of  a  revocation  shall  promptly  communicate  the  fact  of  the  revocation  to  the 
supervising  health-care  provider  and  to  any  health-care  institution  at  which 
the  patient  is  receiving  care. 

(4)  A  decree  of  annulment,  divorce,  dissolution  of  marriage,  or  legal 
separation  revokes  a  previous  designation  of  a  spouse  as  agent  unless 
otherwise  specified  in  the  decree  or  in  a  power  of  attorney  for  health  care. 

(5)  An  advance  health-care  directive  that  conflicts  with  an  earlier  advance 
health-care  directive  revokes  the  earlier  directive  to  the  extent  of  the  conflict. 

SOURCES:  Laws,  1998,  ch.  542,  §  4,  eff  from  and  after  July  1,  1998. 
Editor's  Note  —  Laws,  1998,  ch.  542,  §  16,  provides: 
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"SECTION  16.  If  any  provision  of  this  chapter  or  its  apphcation  to  any  person  or 
circumstance  is  held  invahd,  the  invahdity  does  not  affect  other  provisions  or  apphca- 
tions  of  this  chapter  which  can  be  given  effect  without  the  invahd  provision  or 
apphcation,  and  to  this  end  the  provisions  of  this  chapter  are  severable." 

§  41-41-209.    Form  for  Advance  Health-Care  Directive. 

The  following  form  may  be  used  to  create  an  Advance  Health-Care 
Directive.  Sections  41-41-201  through  41-41-207  and  41-41-211  through  41-41- 
229  govern  the  effect  of  this  or  any  other  writing  used  to  create  an  advanced 
health-care  directive.  An  individual  may  complete  or  modify  all  or  any  part  of 
the  following  form: 

ADVANCE  HEALTH-CARE  DIRECTIVE 

Explanation 

You  have  the  right  to  give  instructions  about  your  own  health  care.  You 
also  have  the  right  to  name  someone  else  to  make  health-care  decisions  for  you. 
This  form  lets  you  do  either  or  both  of  these  things.  It  also  lets  you  express  your 
wishes  regarding  the  designation  of  your  primary  physician.  If  you  use  this 
form,  you  may  complete  or  modify  all  or  any  part  of  it.  You  are  free  to  use  a 
different  form. 

Part  1  of  this  form  is  a  power  of  attorney  for  health  care.  Part  1  lets  you 
name  another  individual  as  agent  to  make  health-care  decisions  for  you  if  you 
become  incapable  of  making  your  own  decisions  or  if  you  want  someone  else  to 
make  those  decisions  for  you  now  even  though  you  are  still  capable.  You  may 
name  an  alternate  agent  to  act  for  you  if  your  first  choice  is  not  willing,  able  or 
reasonably  available  to  make  decisions  for  you.  Unless  related  to  you,  your 
agent  may  not  be  an  owner,  operator,  or  employee  of  a  residential  long-term 
health-care  institution  at  which  you  are  receiving  care. 

Unless  the  form  you  sign  limits  the  authority  of  your  agent,  your  agent 
may  make  all  health-care  decisions  for  you.  This  form  has  a  place  for  you  to 
limit  the  authority  of  your  agent.  You  need  not  limit  the  authority  of  your  agent 
if  you  wish  to  rely  on  your  agent  for  all  health-care  decisions  that  may  have  to 
be  made.  If  you  choose  not  to  limit  the  authority  of  your  agent,  your  agent  will 
have  the  right  to: 

(a)  Consent  or  refuse  consent  to  any  care,  treatment,  service,  or 
procedure  to  maintain,  diagnose,  or  otherwise  affect  a  physical  or  mental 
condition; 

(b)  Select  or  discharge  health-care  providers  and  institutions; 

(c)  Approve  or  disapprove  diagnostic  tests,  surgical  procedures,  pro- 
grams of  medication,  and  orders  not  to  resuscitate;  and 

(d)  Direct  the  provision,  withholding,  or  withdrawal  of  artificial  nutri- 
tion and  hydration  and  all  other  forms  of  health  care. 

Part  2  of  this  form  lets  you  give  specific  instructions  about  any  aspect  of 
your  health  care.  Choices  are  provided  for  you  to  express  your  wishes 
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regarding  the  provision,  withholding,  or  vv^ithdrawal  of  treatment  to  keep  you 
ahve,  including  the  provision  of  artificial  nutrition  and  hydration,  as  well  as 
the  provision  of  pain  relief.  Space  is  provided  for  you  to  add  to  the  choices  you 
have  made  or  for  you  to  write  out  any  additional  wishes. 

Part  3  of  this  form  lets  you  designate  a  physician  to  have  primary 
responsibility  for  your  health  care. 

Part  4  of  this  form  lets  you  authorize  the  donation  of  your  organs  at  your 
death,  and  declares  that  this  decision  will  supersede  any  decision  by  a  member 
of  your  family. 

After  completing  this  form,  sign  and  date  the  form  at  the  end  and  have  the 
form  witnessed  by  one  of  the  two  alternative  methods  listed  below.  Give  a  copy 
of  the  signed  and  completed  form  to  your  physician,  to  any  other  health-care 
providers  you  may  have,  to  any  health-care  institution  at  which  you  are 
receiving  care,  and  to  any  health-care  agents  you  have  named.  You  should  talk 
to  the  person  you  have  named  as  agent  to  make  sure  that  he  or  she 
understands  your  wishes  and  is  willing  to  take  the  responsibility. 

You  have  the  right  to  revoke  this  advance  health-care  directive  or  replace 
this  form  at  any  time. 

PART  1 

POWER  OF  ATTORNEY  FOR  HEALTH  CARE 

(1)  DESIGNATION  OF  AGENT:  I  designate  the  following  individual  as 
my  agent  to  make  health-care  decisions  for  me: 


(name  of  individual  you  choose  as  agent) 


(address)  (city)  (state)  (zip  code) 


(home  phone)  (work  phone) 

OPTIONAL:  If  I  revoke  my  agent's  authority  or  if  my  agent  is  not  willing, 
able,  or  reasonably  available  to  make  a  health-care  decision  for  me,  I  designate 
as  my  first  alternate  agent: 


(name  of  individual  you  choose  as  first  alternate  agent) 


(address)  (city)  (state)  (zip  code) 


(home  phone)  (work  phone) 

OPTIONAL:  If  I  revoke  the  authority  of  my  agent  and  first  alternate  agent 
or  if  neither  is  willing,  able,  or  reasonably  available  to  make  a  health-care 
decision  for  me,  I  designate  as  my  second  alternate  agent: 


(name  of  individual  you  choose  as  second  alternate  agent) 
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(address)  (city)  (state)         (zip  code) 


(home  phone)  (work  phone) 

(2)  AGENT'S  AUTHORITY:  My  agent  is  authorized  to  make  all  health- 
care decisions  for  me,  including  decisions  to  provide,  withhold,  or  withdraw 
artificial  nutrition  and  hydration,  and  all  other  forms  of  health  care  to  keep 
me  alive,  except  as  I  state  here: 


(Add  additional  sheets  if  needed.) 

(3)  WHEN  AGENT'S  AUTHORITY  BECOMES  EFFECTIVE:  My 
agent's  authority  becomes  effective  when  my  primary  physician  determines 
that  I  am  unable  to  make  my  own  health-care  decisions  unless  I  mark  the 
following  box.  If  I  mark  this  box  [  ],  my  agent's  authority  to  make 
health-care  decisions  for  me  takes  effect  immediately. 

(4)  AGENT'S  OBLIGATION:  My  agent  shall  make  health-care  deci- 
sions for  me  in  accordance  with  this  power  of  attorney  for  health  care,  any 
instructions  I  give  in  Part  2  of  this  form,  and  my  other  wishes  to  the  extent 
known  to  my  agent.  To  the  extent  my  wishes  are  unknown,  my  agent  shall 
make  health-care  decisions  for  me  in  accordance  with  what  my  agent 
determines  to  be  in  my  best  interest.  In  determining  my  best  interest,  my 
agent  shall  consider  my  personal  values  to  the  extent  known  to  my  agent. 

(5)  NOMINATION  OF  GUARDIAN:  If  a  guardian  of  my  person  needs  to 
be  appointed  for  me  by  a  court,  I  nominate  the  agent  designated  in  this  form. 
If  that  agent  is  not  willing,  able,  or  reasonably  available  to  act  as  guardian, 
I  nominate  the  alternate  agents  whom  I  have  named,  in  the  order  desig- 
nated. 

PART  2 

INSTRUCTIONS  FOR  HEALTH  CARE 

If  you  are  satisfied  to  allow  your  agent  to  determine  what  is  best  for  you 
in  making  end-of-life  decisions,  you  need  not  fill  out  this  part  of  the  form.  If  you 
do  fill  out  this  part  of  the  form,  you  may  strike  any  wording  you  do  not  want. 

(6)  END-OF-LIFE  DECISIONS:  I  direct  that  my  health-care  providers 
and  others  involved  in  my  care  provide,  withhold  or  withdraw  treatment  in 
accordance  with  the  choice  I  have  marked  below: 

[    1  (a)  Choice  Not  To  Prolong  Life 

I  do  not  want  my  life  to  be  prolonged  if  (i)  I  have  an  incurable  and 
irreversible  condition  that  will  result  in  my  death  within  a  relatively  short 
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time,  (ii)  I  become  unconscious  and,  to  a  reasonable  degree  of  medical 
certainty,  I  will  not  regain  consciousness,  or  (iii)  the  likely  risks  and  burdens 
of  treatment  would  outweigh  the  expected  benefits,  or 
[   ]  (b)  Choice  To  Prolong  Life 

I  want  my  life  to  be  prolonged  as  long  as  possible  within  the  limits  of 
generally  accepted  health  care  standards. 

(7)  ARTIFICIAL  NUTRITION  AND  HYDRATION:  Artificial  nutrition 
and  hydration  must  be  provided,  withheld  or  withdrawn  in  accordance  with 
the  choice  I  have  made  in  paragraph  (6)  unless  I  mark  the  following  box.  If 
I  mark  this  box  [  ],  artificial  nutrition  and  hydration  must  be  provided 
regardless  of  my  condition  and  regardless  of  the  choice  I  have  made  in 
paragraph  (6). 

(8)  RELIEF  FROM  PAIN:  Except  as  I  state  in  the  following  space,  I 
direct  that  treatment  for  alleviation  of  pain  or  discomfort  be  provided  at  all 
times,  even  if  it  hastens  my  death: 


(9)  OTHER  WISHES:  (If  you  do  not  agree  with  any  of  the  optional 
choices  above  and  wish  to  write  your  own,  or  if  you  wish  to  add  to  the 
instructions  you  have  given  above,  you  may  do  so  here.)  I  direct  that: 


(Add  additional  sheets  if  needed.) 
PART  3 
PRIMARY  PHYSICIAN 
(OPTIONAL) 

(10)  I  designate  the  following  physician  as  my  primary  physician: 


(name  of  physician) 


(address)  (city)  (state)  (zip  code) 


(phone) 

OPTIONAL:  If  the  physician  I  have  designated  above  is  not  willing,  able, 
or  reasonably  available  to  act  as  my  primary  physician,  I  designate  the 
following  physician  as  my  primary  physician: 


(name  of  physician) 


(address)  (city)  (state)  (zip  code) 
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(phone) 

(11)  EFFECT  OF  COPY:  A  copy  of  this  form  has  the  same  effect  as  the 
original. 

(12)  SIGNATURES:  Sign  and  date  the  form  here: 


(date)  (sign  your  name) 

(address)  (print  your  name) 

(city)  (state) 

PART  4 


CERTIFICATE  OF  AUTHORIZATION  FOR  ORGAN  DONATION 

(OPTIONAL) 

I,  the  undersigned,  this    day  of   , 

20  ,  desire  that  my  organ(s)  be  made  available 

after  my  demise  for: 

(a)  Any  licensed  hospital,  surgeon  or  physician,  for  medical  education, 
research,  advancement  of  medical  science,  therapy  or  transplantation  to 
individuals; 

(b)  Any  accredited  medical  school,  college  or  university  engaged  in 
medical  education  or  research,  for  therapy,  educational  research  or  medical 
science  purposes  or  any  accredited  school  of  mortuary  science; 

(c)  Any  person  operating  a  bank  or  storage  facility  for  blood,  arteries, 
eyes,  pituitaries,  or  other  human  parts,  for  use  in  medical  education, 
research,  therapy  or  transplantation  to  individuals; 

(d)  The  donee  specified  below,  for  therap}?^  or  transplantation  needed  by 

him   or   her,   do   donate   my    for   that   purpose  to 

 (name)  at 

 (address). 

I  authorize  a  licensed  physician  or  surgeon  to  remove  and  preserve  for  use 
my  for  that  purpose. 

I  specifically  provide  that  this  declaration  shall  supersede  and  take 
precedence  over  any  decision  by  my  family  to  the  contrary. 

Witnessed  this  day  of  ,  20  


(donor) 


(address) 


(telephone) 


774 


(witness) 


Surgical  or  Medical  Procedures  §  41-41-209 


(witness) 

(13)  WITNESSES:  This  power  of  attorney  will  not  be  valid  for  making 
health-care  decisions  unless  it  is  either  (a)  signed  by  two  (2)  qualified  adult 
witnesses  who  are  personally  known  to  you  and  who  are  present  when  you 
sign  or  acknowledge  your  signature;  or  (b)  acknowledged  before  a  notary 
public  in  the  state. 

ALTERNATIVE  NO.  1 
Witness 

I  declare  under  penalty  of  perjury  pursuant  to  Section  97-9-61,  Mississippi 
Code  of  1972,  that  the  principal  is  personally  known  to  me,  that  the  principal 
signed  or  acknowledged  this  power  of  attorney  in  my  presence,  that  the 
principal  appears  to  be  of  sound  mind  and  under  no  duress,  fraud  or  undue 
influence,  that  I  am  not  the  person  appointed  as  agent  by  this  document,  and 
that  I  am  not  a  health-care  provider,  nor  an  employee  of  a  health-care  provider 
or  facility.  I  am  not  related  to  the  principal  by  blood,  marriage  or  adoption,  and 
to  the  best  of  my  knowledge,  I  am  not  entitled  to  any  part  of  the  estate  of  the 
principal  upon  the  death  of  the  principal  under  a  will  now  existing  or  by 
operation  of  law. 


(date)  (signature  of  witness) 

(address)  (printed  name  of  witness) 

(city)  (state) 

Witness 


I  declare  under  penalty  of  perjury  pursuant  to  Section  97-9-61,  Mississippi 
Code  of  1972,  that  the  principal  is  personally  known  to  me,  that  the  principal 
signed  or  acknowledged  this  power  of  attorney  in  my  presence,  that  the 
principal  appears  to  be  of  sound  mind  and  under  no  duress,  fraud  or  undue 
influence,  that  I  am  not  the  person  appointed  as  agent  by  this  document,  and 
that  I  am  not  a  health-care  provider,  nor  an  employee  of  a  health-care  provider 
or  facility. 


(date)  (signature  of  witness) 

(address)  (printed  name  of  witness) 

(city)  (state) 
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ALTERNATIVE  NO.  2 

State  of  

County  of  

On  this  day  of  ,  in  the  year  ,  before  me,  

(insert  name  of  notary  pubHc)  appeared  ,  personally  known  to  me  (or 

proved  to  me  on  the  basis  of  satisfactory  evidence)  to  be  the  person  whose  name 
is  subscribed  to  this  instrument,  and  acknowledged  that  he  or  she  executed  it. 
I  declare  under  the  penalty  of  perjury  that  the  person  whose  name  is 
subscribed  to  this  instrument  appears  to  be  of  sound  mind  and  under  no 
duress,  fraud  or  undue  influence. 
Notary  Seal 


(Signature  of  Notary  Public) 

SOURCES:  Laws,  1998,  ch.  542,  §  5;  Laws,  2005,  ch.  472,  §  5,  eff  from  and  after 
July  1,  2005. 

Editor's  Note  —  Laws  of  1998,  ch.  542,  §  16,  provides: 

"SECTION  16.  If  any  provision  of  this  chapter  or  its  application  to  any  person  or 
circumstance  is  held  invalid,  the  invalidity  does  not  affect  other  provisions  or  applica- 
tions of  this  chapter  which  can  be  given  effect  without  the  invalid  provision  or 
application,  and  to  this  end  the  provisions  of  this  chapter  are  severable." 

Laws  of  2005,  ch.  472,  §  1  provides  as  follows: 

"SECTION  1.  This  act  shall  be  known  and  may  be  cited  as  the  "Lindsay  Miller  — 
Beth  Finch  Organ  Recovery  Act." 

At  the  direction  of  co-counsel  of  the  Joint  Legislative  Committee  on  Compilation, 
Revision  and  Publication  of  Legislation,  to  correct  a  typographical  error  in  Part  4(b),  the 
word  "of"  was  substituted  for  "or"  so  that  "school  or  mortuary  science"  now  reads  "school 
of  mortuary  science." 

§  41-41-211.  Surrogates. 

(1)  A  surrogate  may  make  a  health-care  decision  for  a  patient  who  is  an 
adult  or  emancipated  minor  if  the  patient  has  been  determined  by  the  primary 
physician  to  lack  capacity  and  no  agent  or  guardian  has  been  appointed  or  the 
agent  or  guardian  is  not  reasonably  available. 

(2)  An  adult  or  emancipated  minor  may  designate  any  individual  to  act  as 
surrogate  by  personally  informing  the  supervising  health-care  provider.  In  the 
absence  of  a  designation,  or  if  the  designee  is  not  reasonably  available,  any 
member  of  the  following  classes  of  the  patient's  family  who  is  reasonably 
available,  in  descending  order  of  priority,  may  act  as  surrogate: 

(a)  The  spouse,  unless  legally  separated; 

(b)  An  adult  child; 

(c)  A  parent;  or 

(d)  An  adult  brother  or  sister. 

(3)  If  none  of  the  individuals  eligible  to  act  as  surrogate  under  subsection 
(2)  is  reasonably  available,  an  adult  who  has  exhibited  special  care  and  concern 
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for  the  patient,  who  is  famihar  with  the  patient's  personal  values,  and  who  is 
reasonably  available  may  act  as  surrogate. 

(4)  A  surrogate  shall  communicate  his  or  her  assumption  of  authority  as 
promptly  as  practicable  to  the  members  of  the  patient's  family  specified  in 
subsection  (2)  who  can  be  readily  contacted. 

(5)  If  more  than  one  (1)  member  of  a  class  assumes  authority  to  act  as 
surrogate,  and  they  do  not  agree  on  a  health-care  decision  and  the  supervising 
health-care  provider  is  so  informed,  the  supervising  health-care  provider  shall 
comply  with  the  decision  of  a  majority  of  the  members  of  that  class  who  have 
communicated  their  views  to  the  provider.  If  the  class  is  evenly  divided 
concerning  the  health-care  decision  and  the  supervising  health-care  provider 
is  so  informed,  that  class  and  all  individuals  having  lower  priority  are 
disqualified  from  making  the  decision. 

(6)  A  surrogate  shall  make  a  health-care  decision  in  accordance  with  the 
patient's  individual  instructions,  if  any,  and  other  wishes  to  the  extent  known 
to  the  surrogate.  Otherwise,  the  surrogate  shall  make  the  decision  in  accor- 
dance with  the  surrogate's  determination  of  the  patient's  best  interest.  In 
determining  the  patient's  best  interest,  the  surrogate  shall  consider  the 
patient's  personal  values  to  the  extent  known  to  the  surrogate. 

(7)  A  health-care  decision  made  by  a  surrogate  for  a  patient  is  effective 
without  judicial  approval. 

(8)  An  individual  at  any  time  may  disqualify  another,  including  a  member 
of  the  individual's  family,  from  acting  as  the  individual's  surrogate  by  a  signed 
writing  or  by  personally  informing  the  supervising  health-care  provider  of  the 
disqualification. 

(9)  A  surrogate  may  not  be  an  owner,  operator,  or  employee  of  a  residen- 
tial long-term  health-care  institution  at  which  the  patient  is  receiving  care 
unless  related  to  the  patient  by  blood,  marriage,  or  adoption,  except  in  the  case 
of  a  patient  of  a  state-operated  facility  who  has  no  person  listed  in  subsection 
(2)  reasonably  available  to  act  as  a  surrogate. 

(10)  A  supervising  health-care  provider  may  require  an  individual  claim- 
ing the  right  to  act  as  surrogate  for  a  patient  to  provide  a  written  declaration 
under  penalty  of  perjury  stating  facts  and  circumstances  reasonably  sufficient 
to  establish  the  claimed  authority. 

SOURCES:  Laws,  1998,  ch.  542,  §  6;  Laws,  1999,  ch.  425,  §  1,  eff  from  and  after 
passage  (approved  Mar.  18,  1999.) 

Editor's  Note  —  Laws  of  1998,  ch.  542,  §  16,  provides: 

"SECTION  16.  If  any  provision  of  this  chapter  or  its  application  to  any  person  or 
circumstance  is  held  invalid,  the  invalidity  does  not  affect  other  provisions  or  applica- 
tions of  this  chapter  which  can  be  given  effect  without  the  invalid  provision  or 
application,  and  to  this  end  the  provisions  of  this  chapter  are  severable." 
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1.  Arbitration  agreements. 

2.  Incapacity  by  admission. 

3.  Authority  to  bind. 

1.  Arbitration  agreements. 

Denial  of  a  care  center's  motion  to  com- 
pel arbitration  in  a  wrongful-death  action 
brought  against  it  was  appropriate  there 
was  no  corroborating  evidence  by  a  physi- 
cian that  the  decedent  lacked  the  capacity 
to  make  healthcare  decisions  for  himself, 
Miss.  Code  Ann.  §  41-41-211(1).  Thus,  his 
sister  could  not  make  healthcare  decisions 
for  him  as  his  healthcare  surrogate. 
Monticello  Cmty.  Care  Ctr.,  LLC  v.  Estate 
of  Martin,  17  So.  3d  172  (Miss.  Ct.  App. 
2009). 

Decedent  nursing  home  resident's 
nephew  was  not  shown  to  meet  the  re- 
quirements of  a  healthcare  surrogate — 
and  thus  an  admissions  agreement  that 
was  signed  by  the  nephew  did  not  bind  the 
decedent  to  an  arbitration  clause — be- 
cause: (1)  there  was  no  evidence  that  the 
decedent  had  been  determined  by  her  pri- 
mary physician  to  lack  capacity;  (2)  al- 
though there  was  evidence  that  the  dece- 
dent had  a  living  adult  child  who,  under 
the  statute,  would  have  had  priority  to 
serve  as  her  surrogate,  the  record  con- 
tained no  evidence  that  her  adult  child 
was  unavailable  or  unwilling  to  act  as  a 
surrogate;  and  (3)  the  nephew  did  not  fall 
under  any  of  the  statute's  enumerated 
categories  of  those  who  could  act  as  a 
surrogate,  nor  was  there  evidence  that  the 
nephew  exhibited  special  care  and  con- 
cern for  the  decedent,  or  that  he  was 
familiar  with  her  personal  values.  Com- 
pere's Nursing  Home,  Inc.  v.  Estate  of 
Parish,  982  So.  2d  382  (Miss.  2008). 

Trial  court  erred  in  denjdng  the  nursing 
home's  motion  to  compel  arbitration  as 
the  caretaker  had  authority  to  bind  the 
resident  to  the  arbitration  provision 
within  the  nursing  home  admission  agree- 
ment, because  she  was  a  health-care  sur- 
rogate under  Miss.  Code  Ann.  §  41-41- 
211(3);  the  caretaker's  reason  to  place  the 
resident  in  the  home  was  a  health-care 
decision.  Magnolia  Healthcare,  Inc.  v. 
Barnes,  —  So.  2d  — ,  2008  Miss.  LEXIS  26 
(Miss.  Jan.  10,  2008),  opinion  withdrawn 


by,  substituted  opinion  at  994  So.  2d  159, 
2008  Miss.  LEXIS  392  (Miss.  2008). 

With  respect  to  deceased's  admission 
into  a  nursing  home  under  an  agreement 
with  the  deceased's  daughter,  the  daugh- 
ter had  no  authority  as  a  health  care 
surrogate  to  enter  into  the  agreement's 
arbitration  provision  because  signing  the 
provision  was  not  necessary  for  deceased's 
admission  and  was  not  necessarily  in  his 
best  interest.  Miss.  Care  Ctr.  of  Green- 
ville, LLC  V  Hinyub,  975  So.  2d  211  (Miss. 
2008). 

Son  would  have  been  authorized  to  bind 
his  mother  and  her  estate  to  arbitration 
with  the  nursing  home  were  she  first 
properly  determined  to  be  incapacitated; 
however,  the  proof  as  to  the  mother's 
incapacity  was  insufficient  to  statutorily 
authorize  the  son  to  make  a  health  care 
decision  for  her  as  a  surrogate  pursuant  to 
Miss.  Code  Ann.  §  41-41-211.  Trinity  Mis- 
sion of  Clinton,  LLC  v.  Barber,  988  So.  2d 
910  (Miss.  Ct.  App.  2007),  appeal  dis- 
missed by  2008  Miss.  LEXIS  185  (Miss. 
Apr.  17,  2008). 

Parties  stipulated  that  the  father,  a 
nursing  home  resident,  was  competent 
when  he  entered  the  nursing  home,  and 
no  physician  had  declared  him  incompe- 
tent, and  no  agent  or  guardian  had  been 
appointed;  accordingly,  the  father's  half- 
sister  could  not  have  been  his  healthcare 
surrogate  and  because  the  father  was  not 
incapacitated,  the  statutes  governing 
health  care  surrogates  did  not  apply. 
Gren.  Living  Ctr.,  LLC  v.  Coleman,  961 
So.  2d  33  (Miss.  2007). 

Arbitration  clause  in  a  nursing  home 
admission  agreement  signed  by  a  patient's 
mother  was  enforceable  where  the  patient 
admitted  she  was  mentally  incapacitated 
and  could  not  sign  the  agreement,  and  the 
mother  was  an  appropriate  member  of  the 
class  from  which  a  surrogate  could  be 
drawn  under  Miss.  Code  Ann.  §  41-41- 
211(2)(c).  JP  Morgan  Chase  &  Co.  v. 
Conegie,  492  F.3d  596  (5th  Cir.  2007). 

Son,  as  the  resident's  health  care  surro- 
gate, had  the  authority  to  make  health 
care  decisions  pursuant  to  Miss.  Code 
Ann.  §  41-41-211(2);  however,  health  care 
decisions  did  not  include  signing  arbitra- 
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tion  agreements,  as  the  decision  to  arbi- 
trate was  neither  exphcitly  authorized  nor 
imphed  within  Miss.  Code  Ann.  §  41-41- 
203(h),  and  the  jury  had  to  determine 
whether  the  resident  signed  the  admis- 
sion agreement  and  if  so,  whether  she  was 
competent  to  do  so.  Covenant  Health  & 
Rehab,  of  Picayune,  LP  v.  Estate  of  Lam- 
bert, 984  So.  2d  283  (Miss.  Ct.  App.  2006), 
writ  of  certiorari  denied  by  984  So.  2d  277, 
2008  Miss.  LEXIS  292  (Miss.  2008). 

2.  Incapacity  by  admission. 

Seeing  that  the  decedent  was  incapaci- 
tated by  virtue  of  admission  by  her  repre- 
sentatives and  corroboration  by  her  ad- 
mitting physician,  she  was  capable  legally 
of  having  her  decisions  made  by  a  surro- 
gate; her  adult  daughter  was  an  appropri- 
ate member  of  the  classes  from  which  a 
surrogate  could  be  drawn,  and  thus  the 
daughter  could  contractually  bind  the  de- 
cedent in  matters  of  health  care.  Cov- 
enant Health  Rehab  of  Picayune,  L.P.  v. 
Brown,  949  So.  2d  732  (Miss.  2007). 


3.  Authority  to  bind. 

In  an  action  for  damages  against  a  nurs- 
ing home,  the  trial  court  properly  denied 
the  nursing  home's  motion  to  compel  arbi- 
tration because  neither  of  the  resident's 
sons,  who  had  signed  the  admission  pa- 
perwork containing  the  arbitration 
clause,  had  authority  to  bind  the  resident 
where  neither  had  authority  act  as  a  sur- 
rogate on  behalf  of  the  resident  under 
Miss.  Code  Ann.  §  41-41-211,  and  there 
was  no  evidence  that  a  primary  physician 
had  found  the  resident  to  be  incapaci- 
tated. Adams  Cmty  Care  Ctr.,  LLC  v. 
Reed,  37  So.  3d  1155  (Miss.  2010). 

Nursing  home  resident's  granddaughter 
had  no  authority  to  bind  the  resident  to  a 
nursing  home  agreement  the  grand- 
daughter signed  because  the  granddaugh- 
ter was  not  a  health-care  surrogate,  and 
the  resident  had  not  been  determined  to 
be  incompetent.  Forest  Hill  Nursing  Ctr., 
Inc.  V.  McFarlan,  995  So.  2d  775  (Miss.  Ct. 
App.  2008). 


§  41-41-213.    Guardians  and  wards. 

(1)  A  guardian  shall  comply  with  the  ward's  individual  instructions  and 
may  not  revoke  the  ward's  advance  health-care  directive  unless  the  appointing 
court  expressly  so  authorizes. 

(2)  Absent  a  court  order  to  the  contrary,  a  health-care  decision  of  an  agent 
takes  precedence  over  that  of  a  guardian. 

(3)  A  health-care  decision  made  by  a  guardian  for  the  ward  is  effective 
without  judicial  approval. 

SOURCES:  Laws,  1998,  ch.  542,  §  7,  eff  from  and  after  July  1,  1998. 
Editor's  Note  —  Laws  of  1998,  ch.  542,  §  16,  provides: 

"SECTION  16.  If  any  provision  of  this  chapter  or  its  application  to  any  person  or 
circumstance  is  held  invalid,  the  invalidity  does  not  affect  other  provisions  or  applica- 
tions of  this  chapter  which  can  be  given  effect  without  the  invalid  provision  or 
application,  and  to  this  end  the  provisions  of  this  chapter  are  severable." 

§  41-41-215.    Health-care  provider  or  institution  responsibili- 
ties. 

(1)  Before  implementing  a  health-care  decision  made  for  a  patient,  a 
supervising  health-care  provider,  if  possible,  shall  promptly  communicate  to 
the  patient  the  decision  made  and  the  identity  of  the  person  making  the 
decision. 

(2)  A  supervising  health-care  provider  who  knows  of  the  existence  of  an 
advance  health-care  directive,  a  revocation  of  an  advance  health-care  directive, 
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or  a  designation  or  disqualification  of  a  surrogate,  shall  promptly  record  its 
existence  in  the  patient's  health-care  record  and,  if  it  is  in  writing,  shall 
request  a  copy  and  if  one  is  furnished  shall  arrange  for  its  maintenance  in  the 
health-care  record. 

(3)  A  primary  physician  who  makes  or  is  informed  of  a  determination  that 
a  patient  lacks  or  has  recovered  capacity,  or  that  another  condition  exists 
which  affects  an  individual  instruction  or  the  authority  of  an  agent,  guardian, 
or  surrogate,  shall  promptly  record  the  determination  in  the  patient's  health- 
care record  and  communicate  the  determination  to  the  patient,  if  possible,  and 
to  any  person  then  authorized  to  make  health-care  decisions  for  the  patient. 

(4)  Except  as  provided  in  subsections  (5)  and  (6),  a  health-care  provider  or 
institution  providing  care  to  a  patient  shall: 

(a)  Comply  with  an  individual  instruction  of  the  patient  and  with  a 
reasonable  interpretation  of  that  instruction  made  by  a  person  then  autho- 
rized to  make  health-care  decisions  for  the  patient;  and 

(b)  Comply  with  a  health-care  decision  for  the  patient  made  by  a  person 
then  authorized  to  make  health-care  decisions  for  the  patient  to  the  same 
extent  as  if  the  decision  had  been  made  by  the  patient  while  having  capacity. 

(5)  A  health-care  provider  may  decline  to  comply  with  an  individual 
instruction  or  health-care  decision  for  reasons  of  conscience.  A  health-care 
institution  may  decline  to  comply  with  an  individual  instruction  or  health-care 
decision  if  the  instruction  or  decision  is  contrary  to  a  policy  of  the  institution 
which  is  expressly  based  on  reasons  of  conscience  and  if  the  policy  was  timely 
communicated  to  the  patient  or  to  a  person  then  authorized  to  make  health- 
care decisions  for  the  patient. 

(6)  A  health-care  provider  or  institution  may  decline  to  comply  with  an 
individual  instruction  or  health-care  decision  that  requires  medically  ineffec- 
tive health  care  or  health  care  contrary  to  generally  accepted  health-care 
standards  applicable  to  the  health-care  provider  or  institution. 

(7)  A  health-care  provider  or  institution  that  declines  to  comply  with  an 
individual  instruction  or  health-care  decision  shall: 

(a)  Promptly  so  inform  the  patient,  if  possible,  and  any  person  then 
authorized  to  make  health-care  decisions  for  the  patient; 

(b)  Provide  continuing  care  to  the  patient  until  a  transfer  can  be 
effected;  and 

(c)  Unless  the  patient  or  person  then  authorized  to  make  health-care 
decisions  for  the  patient  refuses  assistance,  immediately  make  all  reason- 
able efforts  to  assist  in  the  transfer  of  the  patient  to  another  health-care 
provider  or  institution  that  is  willing  to  comply  with  the  instruction  or 
decision. 

(8)  A  health-care  provider  or  institution  may  not  require  or  prohibit  the 
execution  or  revocation  of  an  advance  health-care  directive  as  a  condition  for 
providing  health  care. 

(9)  If  the  patient  who  is  an  adult  or  emancipated  minor  has  been 
determined  by  the  primary  physician  to  lack  capacity  to  make  a  health-care 
decision  and  an  agent,  guardian  or  surrogate  is  not  reasonably  available, 
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consent  may  be  given  by  an  owner,  operator  or  employee  of  a  residential 
long-term  health-care  institution  at  which  the  patient  is  a  resident  if  there  is 
no  advance  health-care  directive  to  the  contrary  and  a  licensed  physician  who 
is  not  an  owner,  operator  or  employee  of  the  residential  long-term  health-care 
institution  at  which  the  patient  is  a  resident  has  determined  that  the  patient 
is  in  need  of  health  care.  This  power  to  consent  is  limited  to  the  terms  of  this 
subsection  (9)  and  shall  not  be  construed  to  repeal  or  otherwise  affect  the 
prohibition  of  Section  41-41-211(9)  relating  to  owners,  operators,  or  employees 
of  long-term  health-care  institutions.  The  consent  given  pursuant  to  this 
subsection  shall  be  limited  to  the  health-care  services  determined  necessary  by 
the  licensed  physician  and  shall  in  no  event  include  the  power  to  consent  to  or 
direct  withholding  or  discontinuing  any  life  support,  nutrition,  hydration  or 
other  treatment,  care  or  support.  When  consent  is  obtained  under  this 
subsection,  compliance  with  these  requirements  shall  be  stated  in  the  patient's 
health-care  record. 

SOURCES:  Laws,  1998,  ch.  542,  §  8;  Laws,  1999,  ch.  513,  §  1,  eff  from  and  after 
passage  (approved  Apr.  15,  1999.) 

Editor's  Note  —  Laws  of  1998,  ch.  542,  §  16,  provides: 

"SECTION  16.  If  any  provision  of  this  chapter  or  its  application  to  any  person  or 
circumstance  is  held  invalid,  the  invalidity  does  not  affect  other  provisions  or  applica- 
tions of  this  chapter  which  can  be  given  effect  without  the  invalid  provision  or 
application,  and  to  this  end  the  provisions  of  this  chapter  are  severable." 

§  41-41-217.    Rights  to  disclosure  of  medical  and  health-care 
information. 

Unless  otherwise  specified  in  an  advance  health-care  directive,  a  person 
then  authorized  to  make  health-care  decisions  for  a  patient  has  the  same 
rights  as  the  patient  to  request,  receive,  examine,  copy  and  consent  to  the 
disclosure  of  medical  or  any  other  health-care  information. 

SOURCES:  Laws,  1998,  ch.  542,  §  9,  eff  from  and  after  July  1,  1998. 

Editor's  Note  —  Laws  of  1998,  ch.  542,  §  16,  provides: 

"SECTION  16.  If  any  provision  of  this  chapter  or  its  application  to  any  person  or 
circumstance  is  held  invalid,  the  invalidity  does  not  affect  other  provisions  or  applica- 
tions of  this  chapter  which  can  be  given  effect  without  the  invalid  provision  or 
application,  and  to  this  end  the  provisions  of  this  chapter  are  severable." 

§  41-41-219.    Health-care  provider  or  institution  liability  and 
discipline. 

(1)  A  health-care  provider  or  institution  acting  in  good  faith  and  in 
accordance  with  generally  accepted  health-care  standards  applicable  to  the 
health-care  provider  or  institution  is  not  subject  to  civil  or  criminal  liability  or 
to  discipline  for  unprofessional  conduct  for: 
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(a)  Complying  with  a  health-care  decision  of  a  person  apparently 
having  authority  to  make  a  health-care  decision  for  a  patient,  including  a 
decision  to  withhold  or  withdraw  health  care; 

(b)  Declining  to  comply  with  a  health-care  decision  of  a  person  based  on 
a  belief  that  the  person  then  lacked  authority;  or 

(c)  Complying  with  an  advance  health-care  directive  and  assuming  that 
the  directive  was  valid  when  made  and  has  not  been  revoked  or  terminated. 

(2)  An  individual  acting  as  agent  or  surrogate  under  Sections  41-41-201 
through  41-41-229  is  not  subject  to  civil  or  criminal  liability  or  to  discipline  for 
unprofessional  conduct  for  health-care  decisions  made  in  good  faith. 

SOURCES:  Laws,  1998,  ch.  542,  §  10,  eff  from  and  after  July  1,  1998. 
Editor's  Note  —  Laws  of  1998,  ch.  542,  §  16,  provides: 

"SECTION  16.  If  any  provision  of  this  chapter  or  its  application  to  any  person  or 
circumstance  is  held  invalid,  the  invalidity  does  not  affect  other  provisions  or  applica- 
tions of  this  chapter  which  can  be  given  effect  without  the  invalid  provision  or 
application,  and  to  this  end  the  provisions  of  this  chapter  are  severable." 

§  41-41-221.    Liability  for  intentional  violations  and  fraudu- 
lent inducements. 

(1)  A  health-care  provider  or  institution  that  intentionally  violates  Sec- 
tions 41-41-201  through  41-41-229  is  subject  to  liability  to  the  aggrieved 
individual  for  damages  of  Five  Hundred  Dollars  ($500.00)  or  actual  damages 
resulting  from  the  violation,  whichever  is  greater,  plus  reasonable  attorney's 
fees. 

(2)  A  person  who  intentionally  falsifies,  forges,  conceals,  defaces,  or 
obliterates  an  individual's  advance  health-care  directive  or  a  revocation  of  an 
advance  health-care  directive  without  the  individual's  consent,  or  who  coerces 
or  fraudulently  induces  an  individual  to  give,  revoke,  or  not  to  give  an  advance 
health-care  directive,  is  subject  to  liability  to  that  individual  for  damages  of 
Twenty-five  Hundred  Dollars  ($2,500.00)  or  actual  damages  resulting  from  the 
action,  whichever  is  greater,  plus  reasonable  attorney's  fees. 

SOURCES:  Laws,  1998,  ch.  542,  §  11,  eff  from  and  after  July  1,  1998. 
Editor's  Note  —  Laws  of  1998,  ch.  542,  §  16,  provides: 

"SECTION  16.  If  any  provision  of  this  chapter  or  its  application  to  any  person  or 
circumstance  is  held  invalid,  the  invalidity  does  not  affect  other  provisions  or  applica- 
tions of  this  chapter  which  can  be  given  effect  without  the  invalid  provision  or 
application,  and  to  this  end  the  provisions  of  this  chapter  are  severable." 

§  41-41-223.    Construction  of  provisions  and  presumed  capac- 
ity. 

(1)  Sections  41-41-201  through  41-41-229  do  not  affect  the  right  of  an 
individual  to  make  health-care  decisions  while  having  capacity  to  do  so. 
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(2)  An  individual  is  presumed  to  have  capacity  to  make  a  health-care 
decision,  to  give  or  revoke  an  advance  health-care  directive,  and  to  designate 
or  disqualify  a  surrogate. 

SOURCES:  Laws,  1998,  ch.  542,  §  12,  eff  from  and  after  July  1,  1998. 
Editor's  Note  —  Laws  of  1998,  ch.  542,  §  16,  provides: 

"SECTION  16.  If  any  provision  of  this  chapter  or  its  application  to  any  person  or 
circumstance  is  held  invalid,  the  invalidity  does  not  affect  other  provisions  or  applica- 
tions of  this  chapter  which  can  be  given  effect  without  the  invalid  provision  or 
application,  and  to  this  end  the  provisions  of  this  chapter  are  severable." 

§  41-41-225.    Copies  have  same  effect  as  originals. 

A  copy  of  a  written  advance  health-care  directive,  revocation  of  an  advance 
health-care  directive,  or  designation  or  disqualification  of  a  surrogate  has  the 
same  effect  as  the  original. 

SOURCES:  Laws,  1998,  eh.  542,  §  13,  eff  from  and  after  July  1,  1998. 
Editor's  Note  —  Laws  of  1998,  ch.  542,  §  16,  provides: 

"SECTION  16.  If  any  provision  of  this  chapter  or  its  application  to  any  person  or 
circumstance  is  held  invalid,  the  invalidity  does  not  affect  other  provisions  or  applica- 
tions of  this  chapter  which  can  be  given  effect  without  the  invalid  provision  or 
application,  and  to  this  end  the  provisions  of  this  chapter  are  severable." 

§  41-41-227.    Construction  and  application  of  provisions. 

(1)  Sections  41-41-201  through  41-41-229  do  not  create  a  presumption 
concerning  the  intention  of  an  individual  who  has  not  made  or  who  has  revoked 
an  advance  health-care  directive. 

(2)  Death  resulting  from  the  withholding  or  withdrawal  of  health  care  in 
accordance  with  Sections  41-41-201  through  41-41-229  does  not  for  any 
purpose  constitute  a  suicide  or  homicide  or  legally  impair  or  invalidate  a  policy 
of  insurance  or  an  annuity  providing  a  death  benefit,  notwithstanding  any 
term  of  the  policy  or  annuity  to  the  contrary. 

(3)  Sections  41-41-201  through  41-41-229  do  not  authorize  mercy  killing, 
assisted  suicide,  euthanasia,  or  the  provision,  withholding,  or  withdrawal  of 
health  care,  to  the  extent  prohibited  by  other  statutes  of  this  state. 

(4)  Sections  41-41-201  through  41-41-229  do  not  authorize  or  require  a 
health-care  provider  or  institution  to  provide  health  care  contrary  to  generally 
accepted  health-care  standards  applicable  to  the  health-care  provider  or 
institution. 

(5)  Sections  41-41-201  through  41-41-229  do  not  authorize  an  agent  or 
surrogate  to  consent  to  the  admission  of  an  individual  to  a  mental  health-care 
institution  unless  the  individual's  written  advance  health-care  directive  ex- 
pressly so  provides. 

(6)  Sections  41-41-201  through  41-41-229  do  not  affect  other  statutes  of 
this  state  governing  treatment  for  mental  illness  of  an  individual  involuntarily 
committed  to  a  mental  health-care  institution. 
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(7)  Sections  41-41-201  through  41-41-229  do  not  apply  to  Sections  41- 
41-31  through  41-41-39,  which  govern  the  performance  of  abortions,  or 
Sections  41-41-51  through  41-41-63,  which  govern  the  performance  of  abor- 
tions upon  minors. 

SOURCES:  Laws,  1998,  ch.  542,  §  14,  eff  from  and  after  July  1,  1998. 
Editor's  Note  —  Laws  of  1998,  ch.  542,  §  16,  provides: 

"SECTION  16.  If  any  provision  of  this  chapter  or  its  appHcation  to  any  person  or 
circumstance  is  held  invalid,  the  invalidity  does  not  affect  other  provisions  or  applica- 
tions of  this  chapter  which  can  be  given  effect  without  the  invalid  provision  or 
application,  and  to  this  end  the  provisions  of  this  chapter  are  severable." 

§  41-41-229.    Equitable  relief;  Rules  of  Civil  Procedure  appli- 
cable. 

On  petition  of  a  patient,  the  patient's  agent,  guardian,  or  surrogate,  a 
health-care  provider  or  institution  involved  with  the  patient's  care,  or  an 
individual  described  in  Section  41-41-211(2)  or  (3),  any  court  of  competent 
jurisdiction  may  enjoin  or  direct  a  health-care  decision  or  order  other  equitable 
relief.  A  proceeding  under  this  section  shall  be  governed  by  the  Mississippi 
Rules  of  Civil  Procedure. 

SOURCES:  Laws,  1998,  ch.  542,  §  15,  eff  from  and  after  July  1,  1998. 

Joint  Legislative  Committee  Note  —  Pursuant  to  Section  1-1-109,  the  Joint 
Legislative  Committee  on  Compilation,  Revision  and  Publication  of  Legislation  cor- 
rected a  reference  in  the  first  sentence.  The  reference  to  "Section  9(2)  or  (3)"  was 
changed  to  "Section  41-41-211(2)  or  (3)."  The  Joint  Committee  ratified  the  correction  at 
its  April  28,  1999,  meeting. 

Editor's  Note  —  Laws  of  1998,  ch.  542,  §  16,  provides: 

"SECTION  16.  If  any  provision  of  this  chapter  or  its  application  to  any  person  or 
circumstance  is  held  invalid,  the  invalidity  does  not  affect  other  provisions  or  applica- 
tions of  this  chapter  which  can  be  given  effect  without  the  invalid  provision  or 
application,  and  to  this  end  the  provisions  of  this  chapter  are  severable." 
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41-42-1.  Title. 

41-42-3.  Definitions. 

41-42-5.  Power  and  authority  of  State  Board  of  Health. 

41-42-7.  Furnishing  contraceptive  supplies  and  information  to  minors. 


§  41-42-1.  Title. 

This  chapter  shall  be  known  and  may  be  cited  as  the  Family  Planning  Law 
of  1972. 


SOURCES:  Codes,  1942,  §  7129-151;  Laws,  1972,  ch.  531,  §  1,  eff  from  and  after 
July  1,  1972. 

RESEARCH  REFERENCES 


ALR.  Propriety  of  prophylactic  avail-  Am  Jur.  1  Am.  Jur.  2d,  Abortion  and 
ability  programs.  52  A.L.R.Sth  477.  Birth  Control  §§  1  et  seq. 

§  41-42-3.  Definitions. 

For  the  purposes  of  this  chapter  and  as  used  herein: 

(a)  "Board"  means  the  Mississippi  State  Board  of  Health; 

(b)  "Physician"  means  any  doctor  of  medicine  duly  licensed  to  practice 
his  profession  in  Mississippi  or  the  state  in  which  he  resides  and  lawfully 
practicing  his  profession; 

(c)  "Contraceptive  procedures"  means  any  medically  accepted  procedure 
designed  to  prevent  conception; 

(d)  "Contraceptive  supplies"  means  those  medically  approved  items 
designed  to  prevent  conception  through  chemical,  mechanical,  or  other 
means. 

SOURCES:  Codes,  1942,  §  7129-152;  Laws,  1972,  ch.  531,  §  2,  eff  from  and  after 
July  1,  1972. 

§  41-42-5.    Power  and  authority  of  State  Board  of  Health. 

The  State  Board  of  Health  is  authorized  to  receive  and  disburse  such  funds 
as  may  become  available  to  it  for  family  planning  programs  to  any  organiza- 
tion, public  or  private,  engaged  in  providing  contraceptive  procedures,  sup- 
plies, and  information.  Any  family  planning  program  administered  by  the 
board  may  be  developed  in  consultation  and  coordination  with  other  family 
planning  agencies  in  this  state. 

The  board  is  hereby  authorized  to  adopt  and  promulgate  rules  and 
regulations  to  implement  the  provisions  of  this  chapter. 
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The  board  may  provide  for  the  dissemination  of  medically  acceptable 
contraceptive  information  and  supplies  by  duly  authorized  persons  in  state 
and  county  health  and  welfare  departments  and  in  medical  facilities  at 
institutions  of  higher  learning. 

SOURCES:  Codes,  1942,  §  7129-153;  Laws,  1972,  ch.  531,  §  3,  eff  from  and  after 
July  1,  1972. 

Cross  References  —  Power  of  the  state  board  of  health  to  establish  programs 
concerning  family  planning,  see  §  41-3-15. 

RESEARCH  REFERENCES 

ALR.  Propriety  of  prophylactic  avail-  Am  Jur.  1  Am.  Jur.  2d,  Abortion  and 
ability  programs.  52  A.L.R.5th  477.  Birth  Control  §§  1  et  seq. 

Liability  of  manufacturer  or  seller  for 
injury  or  death  allegedly  caused  by  use  of 
contraceptive.  54  A.L.R.5th  1. 

§  41-42-7.    Furnishing  contraceptive  supplies  and  informa- 
tion to  minors. 

Contraceptive  supplies  and  information  may  be  furnished  by  physicians  to 
any  minor  who  is  a  parent,  or  who  is  married,  or  who  has  the  consent  of  his  or 
her  parent  or  legal  guardian,  or  who  has  been  referred  for  such  service  by 
another  physician,  a  clergyman,  a  family  planning  clinic,  a  school  or  institution 
of  higher  learning,  or  any  agency  or  instrumentality  of  this  state  or  any 
subdivision  thereof 

SOURCES:  Codes,  1942,  §  7129-154;  Laws,  1972,  ch.  531,  §  4,  eff  from  and  after 
July  1,  1972. 

JUDICIAL  DECISIONS 


1.  In  general. 

The  Federal  Constitution  does  not  for- 
bid a  state  from  expressing  a  preference 
for  normal  childbirth  rather  than  for  abor- 
tion. Planned  Parenthood  v.  Casey,  505 
U.S.  833,  112  S.  Ct.  2791,  120  L.  Ed.  2d 
674  (1992),  on  remand,  978  F.2d  74  (3d 
Cir  Pa.  1992). 

Under  the  due  process  clause  of  the 
Federal  Constitution's  Fourteenth 
Amendment,  a  state  (1)  may  take  steps  to 
insure  that  a  woman's  decision  whether  to 
have  an  abortion  is  thoughtful  and  in- 
formed, and  (2)  is  free  to  enact  laws  to 
provide  a  reasonable  framework  for  a 
woman  to  make  a  decision  that  has  such 
profound  and  lasting  meaning  as  does  a 
decision  whether  to  terminate  a  preg- 


nancy. Planned  Parenthood  v.  Casey,  505 
U.S.  833,  112  S.  Ct.  2791,  120  L.  Ed.  2d 
674  (1992),  on  remand,  978  F2d  74  (3d 
Cir  Pa.  1992). 

The  Federal  Government  has  no  duty, 
under  the  due  process  clause  of  the  Fed- 
eral Constitution's  Fifth  Amendment,  to 
subsidize  an  activity  merely  because  the 
activity  is  constitutionally  protected,  and 
thus  it  may  validly  choose  to  fund  child- 
birth over  abortion  and  implement  that 
judgment  in  health  regulations  by  the 
allocation  of  public  funds  for  medical  ser- 
vices relating  to  childbirth  but  not  to  those 
relating  to  abortion;  the  government  has 
no  affirmative  duty  under  the  due  process 
clause  to  commit  any  resources  to  facili- 
tating abortions,  and  its  decision  to  fund 
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childbirth  but  not  abortion  places  no  gov- 
ernmental obstacle  in  the  path  of  a 
woman  who  chooses  to  terminate  her 
pregnancy,  but  rather,  by  means  of  un- 
equal subsidization  of  abortion  and  other 
medical  services,  encourages  alternative 


activity  deemed  in  the  public  interest. 
Rust  V.  Sullivan,  500  U.S.  173,  111  S.  Ct. 
1759,  114  L.  Ed.  2d  233  (1991),  overruled 
on  other  grounds.  Planned  Parenthood  v. 
Miller,  63  F.3d  1452  (8th  Cir.  S.D.  1995). 


RESEARCH  REFERENCES 


ALR.  Validity  of  regulations  as  to  con- 
traceptives or  the  dissemination  of  birth 
control  information.  96  A.L.R.2d  955. 

Medical  malpractice,  and  measure  and 
element  of  damages,  in  connection  with 
sterilization  or  birth  control  procedures. 
27  A.L.R.3d  906. 

Liability  of  manufacturer  or  seller  for 
injury  or  death  allegedly  caused  by  use  of 
contraceptive.  70  A.L.R.3d  315. 

Validity  of  sex  education  programs  in 
pubhc  schools.  82  A.L.R.3d  579. 

Modern  status  of  views  as  to  general 
measure  of  physician's  duty  to  inform  pa- 
tient of  risks  of  proposed  treatment.  88 
A.L.R.3d  1008. 

When  statute  of  limitations  begins  to 
run  against  malpractice  action  in  connec- 
tion with  sterilization  or  birth  control  pro- 
cedures. 93  A.L.R.3d  218. 

Medical  malpractice:  administering  or 
prescribing  birth  control  pills  or  devices.  9 
A.L.R.4th  372. 

Misrepresentation  regarding  sterility  or 
use  of  birth  control.  31  A.L.R.4th  389. 

Recoverability  of  compensatory  dam- 
ages for  mental  anguish  or  emotional  dis- 


tress for  tortiously  causing  another's 
birth.  74  A.L.R.4th  798. 

Sexual  partner's  tort  liability  to  other 
partner  for  fraudulent  misrepresentation 
regarding  sterility  or  use  of  birth  control 
resulting  in  pregnancy.  2  A.L.R.5th  301. 

Parent's  child  support  liability  as  af- 
fected by  other  party's  fraudulent  misrep- 
resentation regarding  sterility  or  use  of 
birth  control,  or  refusal  to  abort  preg- 
nancy 2  A.L.R.5th  337. 

Propriety  of  prophylactic  availability 
programs.  52  A.L.R.5th  477. 

Provision  of  family  planning  services 
under  Title  X  of  Public  Health  Service  Act 
(42  uses  sees.  300-300a-8)  and  imple- 
menting regulations.  71  A.L.R.  Fed.  961. 

Am  Jur.  1  Am.  Jur.  2d,  Abortion  and 
Birth  Control  §§  1  et  seq. 

Lawyers'  Edition.  Supreme  Court's 
views  as  to  validity  of  laws  restricting  or 
prohibiting  sale  or  distribution  to  minors 
of  particular  types  of  goods  or  services 
otherwise  available  to  adults.  52  L.  Ed.  2d 
892. 
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In  General    41-43-1 

Cemetery  Law    41-43-31 

IN  GENERAL 

Sec. 

41-43-1.  Regulation  of  cemeteries  in  the  vicinity  of  hospitals;  private  family 

cemeteries. 

41-43-3.  Appointment  of  trustee  for  private  or  family  cemetery  or  burying 

ground. 

41-43-5.  Use  of  vacant  portions  of  lots  by  not-for-profit  cemetery  permitted  under 

certain  circumstances;  notice  to  potential  living  heirs  of  original  pur- 
chaser; recordkeeping. 

41-43-7.  Penalty  for  violation  of  chapter. 

§  41-43-1.    Regulation  of  cemeteries  in  the  vicinity  of  hospi- 
tals; private  family  cemeteries. 

(1)  No  person,  firm,  association,  or  corporation  shall  locate  a  nev^  public  or 
private  cemetery  for  burial  of  human  beings  v^ithin  five  hundred  (500)  yards  of 
a  public  or  private  hospital  or  other  medical  facility  wherein  sick  or  injured 
persons  are  usually  kept  overnight  for  medical  treatment  and  rehabilitation, 
without  such  person,  firm,  association,  or  corporation  having  first  obtained  a 
written  order  of  approval  from  the  board  of  supervisors  if  the  proposed 
cemetery  or  burial  ground  is  located  outside  the  corporate  limits  of  a  munici- 
pality, or  without  such  person,  firm,  association,  or  corporation  having  first 
obtained  a  written  order  of  approval  from  the  governing  authorities  of  the 
municipality  if  the  proposed  cemetery  or  burial  ground  is  located  inside  the 
corporate  limits  of  a  municipality. 

Any  realty  used  for  burial  purposes  in  violation  of  this  subsection  shall  be 
deemed  a  common  nuisance,  and  may  be  abated  by  the  chancery  court  upon  a 
petition  filed  therefor  by  the  district  attorney  or  county  attorney,  city  attorney, 
attorney  for  the  board  of  supervisors,  or  any  person  or  persons  aggrieved  by  the 
violation  of  this  subsection. 

This  subsection  shall  not  apply  to  any  established  cemeteries  or  burial 
grounds  which  now  have  human  remains  interred  thereon. 

(2)  The  board  of  supervisors  of  any  county  is  authorized  and  empowered, 
upon  petition  and  request  to  do  so,  to  establish  or  designate  the  location  of  any 
private  family  cemetery  to  be  located  in  the  county. 

SOURCES:  Codes,  1942,  §  2890.6;  Laws,  1966,  ch.  398,  §  1;  Laws,  1982,  ch.  307, 
eff  from  and  after  July  1,  1982. 

Cross  References  —  Effect  of  law  regulating  funeral  service  practice  on  regulation 
of  cemeteries,  cemetery  chapels,  or  cemetery  crematories,  see  §  73-11-63. 
Nuisances,  generally,  see  §§  95-3-1  et  seq. 


788 


Cemeteries  &  Burial  Grounds 


§  41-43-3 


ATTORNEY  GENERAL  OPINIONS 

Section  41-43-1(2)  does  not  give  the  private  family  cemetery  within  municipal 
board  of  supervisors  the  authority  to  es-  corporate  limits  in  the  county.  Mullins, 
tablish  or  designate  the  location  of  any    June  7,  1995,  A.G.  Op.  #95-0340. 

RESEARCH  REFERENCES 

Am  Jur.  14  Am.  Jur.  2d,  Cemeteries  Law  Reviews.  1978  Mississippi  Su- 
§§  10,  13  et  seq.  preme  Court  Review:  Torts.  50  Miss.  L.  J. 

CJS.  14  C.J.S.,  Cemeteries  §§  12  et     137,  March  1979. 
seq. 

§  41-43-3.    Appointment  of  trustee  for  private  or  family  cem- 
etery or  burying  ground. 

When  any  donation  or  bequest  is  made  by  any  person,  company  or 
corporation,  of  money  or  property  to  be  used  for  the  maintenance  and 
preservation  of  any  private  or  family  cemetery  or  burying  ground,  and  no 
trustee  be  appointed  by  such  person,  company  or  corporation,  or  if  appointed, 
the  trustee  should  die,  resign,  or  otherwise  become  incompetent,  the  chancel- 
lor, on  petition  of  any  person  having,  or  feeling,  any  interest  therein,  may,  in 
vacation  or  in  term-time,  appoint  a  trustee  to  administer  the  trust  on  such 
terms  as  he  may  deem  proper.  If  a  trustee  shall  improperly  administer  the 
trust,  he  may  be  removed  by  the  chancellor  and  another  appointed. 

SOURCES:  Codes,  1906,  §  555;  Hemingway's  1917,  §  315;  1930,  §  362;  1942, 
§  1273. 

Cross  References  —  Regulation  of  cemeteries,  generally,  see  §§  41-43-31  et  seq. 
Perpetual  care  cemeteries,  see  §§  41-43-37  through  41-43-39. 
Cemetery  ownership  by  religious  societies,  see  §  79-11-33. 
Effect  of  burial  association  law,  see  §  83-37-33. 

JUDICIAL  DECISIONS 

1.  In  general.  private  bur5dng  ground.  Nolan  v.  Easley, 

A  lot  in  a  country  churchyard  where     214  Miss.  190,  58  So.  2d  491  (1952). 
three  graves  of  a  family  are  situated,  is  a 

ATTORNEY  GENERAL  OPINIONS 

A  private  family  cemetery  does  not  have  the  maintenance  and  preservation  of  a 

to  be  set  up  as  a  trust.  Section  41-43-3  private  or  family  cemetery.  Shannon,  Feb- 

deals  only  with  the  situation  where  a  ruary  23,  1996,  A.G.  Op.  #96-0077. 
donation  or  bequest  is  made  to  be  used  for 
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RESEARCH  REFERENCES 

Am  Jur.  14  Am.  Jur.  2d,  Cemeteries        CJS.  14  C.J.S.,  Cemeteries  §§  1,  2. 
§§  3,  5,  6. 

§  41-43-5.  Use  of  vacant  portions  of  lots  by  not-for-profit 
cemetery  permitted  under  certain  circumstances;  notice  to 
potential  living  heirs  of  original  purchaser;  recordkeeping. 

(1)  The  provisions  of  this  section  apply  to  any  not-for-profit  cemetery: 

(a)  In  which  a  lot  was  sold  or  reserved  to  be  used  for  burial  plots; 

(b)  Only  a  portion  of  the  lot  has  been  used  for  burial  plots; 

(c)  There  is  sufficient  space  for  additional  burial  plots  to  be  located 
within  the  same  lot; 

(d)  The  owner  of  the  cemetery  desires  to  use  the  vacant  portions  of  the 
lot  for  additional  burial  plots;  and 

(e)  There  are  no  known  heirs  of  the  person  who  originally  purchased  or 
reserved  the  lot  from  whom  the  cemetery  may  obtain  permission  to  use  the 
vacant  portions  of  the  lot  for  additional  burial  plots. 

(2)  The  owner  of  the  cemetery  first  shall  make  reasonably  diligent  efforts 
to  identify  any  living  heirs  of  the  person  who  originally  purchased  or  reserved 
the  lot.  If  there  are  any  potential  living  heirs  known  to  the  owner  of  the 
cemetery,  the  owner  shall  mail  a  notice  to  those  persons  at  their  last  known 
address,  informing  them  that  if  they  do  not  notify  the  cemetery  within  ninety 
(90)  days  after  the  date  of  the  notice,  they  will  be  barred  from  objecting  to  the 
cemetery's  use  of  the  vacant  portions  of  the  lot  for  additional  burial  plots  after 
that  time. 

(3)  In  addition,  the  owner  of  the  cemetery  shall  publish,  for  three  (3) 
consecutive  weeks  in  some  newspaper  published  or  having  circulation  in  the 
county  in  which  the  cemetery  is  located,  a  notice  that  any  persons  having  any 
claim  of  ownership  to  the  lot  in  the  cemetery  must  notify  the  cemetery  within 
ninety  (90)  days  after  the  first  publication  of  the  notice  or  they  will  be  barred 
from  objecting  to  the  cemetery's  use  of  vacant  portions  of  the  lot  for  additional 
burial  plots  after  that  time. 

(4)  If  any  person  notifies  the  cemetery  within  the  time  specified  in 
subsection  (2)  or  (3)  of  this  section,  and  the  cemetery  determines  that  the 
person  has  an  ownership  interest  in  the  lot,  then  the  cemetery  may  not  use  the 
vacant  portions  of  the  lot  for  additional  burial  plots  without  the  permission  of 
that  person.  If  no  person  notifies  the  cemetery  within  the  time  specified  in 
subsection  (2)  or  (3)  of  this  section,  or  if  the  cemetery  determines  that  a  person 
or  persons  who  timely  notified  the  cemetery  does  not  have  an  ownership 
interest  in  the  lot,  then  the  cemetery  may  use  the  vacant  portions  of  the  lot  for 
additional  burial  plots,  and  no  claim  shall  be  allowed  that  the  cemetery  has 
used  the  lot  without  the  permission  of  an  owner  of  the  lot. 

(5)  The  owner  of  the  cemetery  shall  maintain  permanent  records  docu- 
menting the  mailed  notice  and  the  published  notice  provided  by  the  cemetery 
under  subsections  (2)  and  (3)  of  this  section. 
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SOURCES:  Laws,  2009,  ch.  388,  §  1,  eff  from  and  after  July  1,  2009. 

§  41-43-7.    Penalty  for  violation  of  chapter. 

The  Secretary  of  State  may  impose,  following  notice  and  an  opportunity 
for  a  hearing,  monetary  penalties  not  to  exceed  One  Thousand  Dollars 
($1,000.00)  per  occurrence  for  any  violation  of  this  chapter  or  any  rule, 
regulation  or  order  issued  by  the  Secretary  of  State. 

SOURCES:  Laws,  2009,  ch.  549,  §  24,  eff  from  and  after  July  1,  2009. 

CEMETERY  LAW 


Sec. 

41-43-31.  Title. 

41-43-33.         Who  is  subject  to  cemetery  law. 

41-43-35.         Designation  of  cemetery  organizations  as  perpetual  care  cemeteries. 

41-43-37.  Operation  as  perpetual  care  cemetery;  establishment  of  irrevocable 
perpetual  care  trust  fund;  registration  system  for  perpetual  care  cem- 
eteries. 

41-43-38.  Operation  as  perpetual  care  cemetery;  accounting  and  reporting  re- 
quirements; penalties  for  failure  to  timely  file  requisite  accountings, 
records,  reports  or  notices;  sale  or  transfer  of  perpetual  care  cemetery; 
audits;  procedure  if  perpetual  care  cemetery  becomes  subject  of  court 
ordered  receivership. 

41-43-39.  Operation  as  perpetual  care  cemetery;  procedure  by  existing  organiza- 
tions. 

41-43-40.  Perpetual  care  cemetery  to  maintain  up-to-date  record  of  persons  buried 
in  cemetery  or  entombed  in  mausoleum  or  columbarium;  contents. 

41-43-41.  Nonperpetual  care  cemetery  may  become  perpetual  care  cemetery;  all 
cemeteries  created  after  July  1,  2009,  to  be  perpetual  care  cemeteries 
unless  exempt. 

41-43-43.  Nonperpetual  care  cemeteries  to  call  attention  to  such  fact  in  all  sales 
contracts  and  deeds. 

41-43-45.  Lots  sold  to  public  to  be  free  from  liens;  sale  or  transfer  of  lots  by 
purchaser. 

41-43-47.         Cemetery  rules  and  regulations. 
41-43-49.  Repealed. 

41-43-51.         Rule  against  perpetuities  inapplicable  to  perpetual  care  funds. 
41-43-53.         Penalty  for  violations  of  Section  41-43-31  et  seq. 

41-43-55.  Business  records  of  all  perpetual  care  cemeteries  to  be  available  for 
inspection  and  examination  by  Secretary  of  State;  inspection  of  cem- 
etery sites. 

41-43-57.  Application  for  release  of  trust  principal  for  certain  purposes  under 
exceptional  circumstances. 

§  41-43-31.  Title. 

Sections  41-43-31  through  41-43-53  may  be  cited  as  the  "Cemetery  Law." 

SOURCES:  Codes,  1942,  §  5308-01;  Laws,  1958,  ch.  481,  §  1,  eff  from  and  after 
passage  (approved  May  6,  1958). 
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Cross  References  —  Effect  of  law  regulating  funeral  service  practice  on  regulation 
of  cemeteries,  cemetery  chapels,  or  cemetery  crematories,  see  §  73-11-63. 

RESEARCH  REFERENCES 

ALR.  Construction  and  application  of  Am  Jur.  14  Am.  Jur.  2d,  Cemeteries 
graverobbing  statutes.  52  A.L.R.3d  701.       §§  1,  2  et  seq. 

§  41-43-33.    Who  is  subject  to  cemetery  law. 

Any  person,  partnership,  corporation  or  other  organization  organized  or 
engaging  in  business  under  the  laws  of  the  State  of  Mississippi,  whether  for 
profit  or  not-for-profit,  or  wheresoever  organized  and  doing  business  in  the 
State  of  Mississippi,  of  owning,  maintaining  or  operating  a  cemetery,  providing 
lots  or  other  interment  space  therein  for  the  remains  of  human  bodies,  except 
such  organizations  and  cemeteries  that  are  affiliated  with  or  owned  by 
churches  or  religious  societies,  established  fraternal  societies,  municipalities, 
other  political  subdivisions  of  the  State  of  Mississippi,  or  family  cemeteries  or 
family  burial  grounds,  and  community  cemeteries  that  provide  burial  lots  at  no 
charge,  or  sell  burial  lots  to  the  public,  shall  be  subject  to  the  provisions  of 
Section  41-43-31  et  seq. 

From  and  after  July  1,  2009,  all  new  cemeteries  must  be  perpetual  care 
cemeteries  unless  exempt  under  the  provisions  of  this  section. 

SOURCES:  Codes,  1942,  §  5308-02;  Laws,  1958,  ch.  481,  §  2;  Laws,  2009,  ch.  549, 
§  17,  eff  from  and  after  July  1,  2009. 

ATTORNEY  GENERAL  OPINIONS 

Since  Section  41-43-33  only  deals  with  ing  would  not  be  subject  to  the  cemetery 

people,  partnerships  or  corporations  en-  law.  Shannon,  February  23,  1996,  A.G. 

gaged  in  the  cemetery  business,  a  private  Op.  #96-0077. 
family  cemetery  which  would  not  be  sell- 

RESEARCH  REFERENCES 

Am  Jur.  14  Am.  Jur.  2d,  Cemeteries  CJS.  14  C.J.S.,  Cemeteries  §§  2  et  seq. 
§§  4  et  seq. 

§  41-43-35.    Designation  of  cemetery  organizations  as  per- 
petual care  cemeteries. 

All  such  organizations  subject  to  the  provisions  of  Section  41-43-31  et  seq. 
shall  be,  for  the  purposes  hereof,  designated  as  "perpetual  care  cemeteries." 

SOURCES:  Codes,  1942,  §  5308-03;  Laws,  1958,  eh.  481,  §  3;  Laws,  2009,  ch.  549, 
§  18,  eff  from  and  after  July  1,  2009. 

Cross  References  —  Trust  business  charter  exemption,  see  §  81-27-1.102 
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§  41-43-37.  Operation  as  perpetual  care  cemetery;  establish- 
ment of  irrevocable  perpetual  care  trust  fund;  registration 
system  for  perpetual  care  cemeteries. 

(1)  The  owner  of  every  cemetery,  subject  to  the  provisions  of  Section 
41-43-31  et  seq.,  that  is  organized,  begins  or  continues  to  do  business  in  the 
State  of  Mississippi  after  July  1,  2009,  shall  provide  for  the  creation  and 
establishment  of  an  irrevocable  perpetual  care  trust  fund,  the  principal  of 
which  shall  permanently  remain  intact  except  as  hereinafter  provided  and 
only  the  income  thereof  shall  be  devoted  to  the  perpetual  care  of  the  cemetery. 
The  perpetual  care  trust  fund  shall  not  be  subject  to  the  claims  of  the 
cemetery's  creditors  and  shall  not  be  used  as  collateral,  pledged,  encumbered 
or  placed  at  risk.  This  fund  shall  be  created  and  established  as  follows: 

(a)  In  respect  to  a  cemetery  for  earth  burials,  by  the  application  and 
payment  thereto  of  an  amount  equivalent  to  fifteen  percent  (15%)  of  the  sale 
price,  or  Forty  Cents  (40^)  per  square  foot  of  ground  interment  rights  sold, 
whichever  is  greater; 

(b)  In  respect  to  an  above-ground  community  or  public  mausoleum,  by 
the  application  and  payment  thereto  of  an  amount  equivalent  to  five  percent 
(5%)  of  the  sale  price,  or  Fifty  Dollars  ($50.00)  per  crypt  sold,  whichever  is 
greater; 

(c)  In  respect  to  the  placement  of  an  above-ground,  free-standing  or 
private  mausoleum,  by  the  application  and  payment  thereof  of  an  amount 
equivalent  to  fifteen  percent  (15%)  of  the  sale  price  for  the  ground  interment 
right  upon  which  the  private  mausoleum  is  installed  and  five  percent  (5%)  of 
the  sales  price  as  determined  by  the  customer's  invoice  for  the  purchase 
price  of  the  private  mausoleum;  and 

(d)  In  respect  to  a  community  columbarium,  by  the  application  and 
payment  thereto  of  an  amount  equivalent  to  five  percent  (5%)  of  the  sale 
price,  or  Ten  Dollars  ($10.00)  per  niche  sold,  whichever  is  greater. 

For  any  sale  of  a  lot  for  an  earth  burial,  mausoleum  crypt  or  columbarium 
niche  in  which  payment  is  made  by  the  purchaser  on  an  installment  basis  over 
time,  the  percentage  required  to  be  trusted  shall  be  paid  into  the  perpetual 
care  trust  fund  calculated  on  each  payment. 

(2)  From  the  sale  price  the  owner  shall  pay  to  the  perpetual  care  fund  an 
amount  in  proportion  to  the  requirements  in  subsection  (1)  of  this  section, 
which  payment  shall  be  in  cash,  check,  money  order  or  electronic  transfer  and 
shall  be  deposited  with  the  custodian  or  trustee  of  the  fund  not  later  than  the 
fifth  day  of  the  following  month  from  when  funds  are  received. 

(3)  If  the  perpetual  care  trust  fund  principal  is  Fifty  Thousand  Dollars 
($50,000.00)  or  less,  a  perpetual  care  cemetery  may  maintain  certificates  of 
deposit  that  mature  every  thirty  (30)  days  issued  by  an  institution  whose 
deposits  are  insured  by  the  Federal  Deposit  Insurance  Corporation.  Certifi- 
cates of  deposits  held  by  a  cemetery  for  perpetual  care  under  this  subsection 
shall  renew  automatically  with  all  earned  interest  added  to  principal  for  each 
successive  renewal.  Collections  owed  to  trust  from  sales  under  subsection  (1)  of 
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this  section  shall  be  added  upon  the  next  maturity  date  of  the  certificate  rather 
than  the  fifth  day  of  the  following  month  as  required  by  subsection  (2)  of  this 
section.  Certificates  of  deposit  meeting  the  requirements  of  this  subsection 
shall  contain  the  words,  "For  Perpetual  Care,"  in  the  caption  of  the  certificate. 
Each  perpetual  care  cemetery  electing  to  maintain  certificates  of  deposit  under 
this  subsection  shall  file  documentation  from  the  issuer  with  the  Office  of  the 
Secretary  of  State  with  the  submission  of  the  annual  report.  Once  the 
perpetual  care  principal  from  the  cemetery's  operations  exceeds  Fifty  Thou- 
sand Dollars  ($50,000.00),  such  funds  shall  be  held  in  an  irrevocable  trust 
managed  by  a  trustee  and  governed  by  a  trust  instrument. 

(4)  In  addition  to  the  provisions  of  subsections  (1)  and  (2)  of  this  section, 
any  cemetery  organized  after  July  1,  2009,  or  any  mausoleum  or  columbarium 
that  is  built  at  any  location  other  than  upon  property  owned  by  an  existing 
cemetery  after  that  date,  whether  it  is  by  incorporation,  association,  individu- 
ally or  by  any  other  means,  or  having  its  first  burial  after  that  date,  shall, 
before  disposing  of  any  burial  lot  or  right  or  making  any  sale  thereof  and/or 
making  its  first  burial,  cause  to  be  deposited  the  sum  of  Twenty-five  Thousand 
Dollars  ($25,000.00)  in  cash  into  an  irrevocable  perpetual  care  trust  fund  as 
provided  in  subsection  (1)  of  this  section  for  the  maintenance  of  the  cemetery. 

(5)  Whenever  the  cemetery  has  deposited  in  the  perpetual  care  fund,  as 
required  by  this  section,  a  sum  amounting  to  Fifty  Thousand  Dollars 
($50,000.00),  it  shall  submit  proof  of  that  fact  to  its  trustee,  and  it  shall  be  the 
duty  of  the  trustee  to  thereupon  pay  over  to  the  cemetery  the  amount  of 
Twenty-five  Thousand  Dollars  ($25,000.00)  so  originally  deposited  by  it  in  the 
perpetual  care  fund. 

(6)  The  perpetual  care  fund  shall  be  permanently  set  aside  in  trust  to  be 
administered  under  the  jurisdiction  of  the  Secretary  of  State.  The  Secretary  of 
State  shall  have  full  jurisdiction  over  the  reports  and  accounting  of  trustees 
and  the  amount  of  a  surety  bond  required,  if  any.  The  trust  officer  or  trustee 
responsible  for  the  investment  of  funds  shall  be  affiliated  with  an  established 
bank,  trust  company,  other  financial  institution  or  financial  services  company. 
Only  the  income  from  the  fund  shall  be  used  for  the  care  and  maintenance  of 
the  cemetery  for  which  it  was  established. 

(7)  Each  geographic  location  of  a  cemetery  shall  constitute  a  separate  and 
distinct  cemetery  for  the  purpose  of  interpretation  and  application  of  this 
section. 

(8)  The  Secretary  of  State  shall  develop  and  implement  a  registration 
system  for  perpetual  care  cemeteries  subject  to  this  chapter.  The  Secretary  of 
State  is  authorized  to  promulgate  rules  and  regulations  for  the  development 
and  implementation  of  a  statewide  registry  and  to  collect  a  registration  fee  not 
to  exceed  Twenty-five  Dollars  ($25.00)  per  year  to  be  paid  at  the  same  time  as 
the  reports  and  accountings  required  by  Section  41-43-38  are  due. 

(9)  To  assist  with  the  development  of  a  statewide  registry  of  perpetual 
care  cemeteries,  the  county  boards  of  supervisors  in  conjunction  with  the 
chancery  clerks  shall  provide  the  Secretary  of  State  with  a  list  of  all  perpetual 
care  cemeteries  and  other  pertinent  information  regarding  perpetual  care 
cemeteries  situated  in  their  respective  counties  no  later  than  October  31,  2009. 
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SOURCES:  Codes,  1942,  §  5308-04;  Laws,  1958,  ch.  481,  §  4;  Laws,  1966,  ch.  375, 
§  1;  Laws,  1982,  ch.  371,  §  1;  Laws,  2009,  ch.  549,  §  19;  Laws,  2012,  ch.  565, 
§  1,  eff  from  and  after  July  1,  2012. 

Amendment  Notes  —  The  2012  amendment  added  (l)(c)  and  (3). 

Cross  References  —  Appointment  of  trustee  for  private  or  family  cemetery  or 
bur3dng  ground,  see  §  41-43-3. 

Accounting  and  reporting  requirements  for  perpetual  care  cemeteries,  see  §  41-43- 
38. 

Qualifications  for  cemetery  in  existence  prior  to  May  6,  1958  to  be  perpetual  care 
cemetery,  see  §  41-43-39. 

RESEARCH  REFERENCES 


ALR.  Validity,  construction,  and  appli- 
cation of  statutes  or  ordinances  regulating 
perpetual-care  trust  funds  of  cemeteries 
and  mausoleums.  54  A.L.R.5th  681. 

Am  Jur.  14  Am.  Jur.  2d,  Cemeteries 
§  8. 

4AAm.  Jur.  Legal  Forms  2d,  Cemeter- 
ies §§  54:221-54:224  (agreement  for  per- 
petual care). 


4AAm.  Jur.  Legal  Forms  2d,  Cemeter- 
ies §§  54:231,  54:232  (testamentary  pro- 
visions for  perpetual  care). 

CJS.  14  C.J.S.,  Cemeteries  §  9. 


§  41-43-38.  Operation  as  perpetual  care  cemetery;  accounting 
and  reporting  requirements;  penalties  for  failure  to  timely 
file  requisite  accountings,  records,  reports  or  notices;  sale 
or  transfer  of  perpetual  care  cemetery;  audits;  procedure  if 
perpetual  care  cemetery  becomes  subject  of  court  ordered 
receivership. 

(1)  The  provisions  of  this  section  shall  apply  to  every  cemetery  that  is 
required  to  establish  and  maintain  a  perpetual  care  trust  fund  as  provided  in 
Section  41-43-37. 

(2)  By  March  31  of  each  year,  each  perpetual  care  cemetery  not  exempt  by 
Section  41-43-33  shall  file  with  the  Secretary  of  State  the  following  informa- 
tion: 

(a)  The  name  of  the  cemetery,  the  date  of  incorporation,  if  incorporated, 
and  the  location  of  the  cemetery  or  cemeteries  owned; 

(b)  The  amounts  of  sales  of  cemetery  lots,  grave  spaces,  mausoleum 
crypts  or  columbarium  niches  for  which  payment  has  been  made  in  full  or 
deeds  of  conveyance  or  perpetual  easements  issued  thereon  during  the 
preceding  calendar  year; 

(c)  The  amounts  paid  into  the  perpetual  care  fund,  and  the  income 
earned  therefrom  during  the  preceding  calendar  year; 

(d)  The  number  of  acres  embraced  within  each  cemetery  and  held  by  the 
cemetery  for  cemetery  purposes;  and 

(e)  The  names  and  addresses  of  the  owners  of  the  cemetery  or  the 
officers  and  directors  of  the  corporation  and  any  change  of  control  that 
occurred  during  the  preceding  calendar  year. 
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(3)  The  custodian  or  trustee  of  the  perpetual  care  fund  of  each  cemetery 
shall  annually  prepare  and  file  with  the  Secretary  of  State  a  detailed 
accounting  and  report  of  the  fund  on  or  before  March  31  of  each  year  for  the 
preceding  calendar  year.  The  accounting  and  report  shall  contain  a  properly 
itemized  description  of  the  securities  in  which  the  monies  of  the  perpetual  care 
fund  are  invested,  the  fund  value,  and  any  changes  in  the  investment  portfolio 
from  the  prior  year's  report.  The  accounting  and  report  shall  be  at  all  times 
available  to  inspection  and  copy  by  any  owner  of  a  burial  right  in  the  cemetery, 
or  the  family,  legal  representative  or  next  of  kin  of  the  owner,  at  the  usual  place 
for  transacting  the  regular  business  of  the  cemetery. 

For  each  day  that  the  report  and  accounting  required  by  subsections  (2) 
and  (3)  of  this  section  are  late,  the  Secretary  of  State  is  authorized  to  charge  a 
late  fee  of  Ten  Dollars  ($10.00)  per  day. 

(4)  As  a  condition  to  the  transfer  of  any  perpetual  care  trust  fund  monies 
from  one  (1)  trustee  or  trust  institution  to  another,  the  cemetery  for  which  the 
fund  is  maintained  shall,  not  less  than  thirty  (30)  days  before  the  time  when 
the  transfer  is  to  occur,  file  with  the  Secretary  of  State  a  written  notice  of  intent 
to  transfer  accompanied  with  a  letter  of  intent  to  receive  the  trust  fund  monies 
from  the  trustee  or  trust  institution  to  which  the  trust  fund  monies  are  to  be 
transferred.  The  fund  monies  shall  be  transferred  directly  from  the  existing 
custodian  or  trustee  to  the  receiving  custodian  or  trustee  only  after  approval 
has  been  issued  in  writing  by  the  Secretary  of  State  or  his  representative. 

(5)  Before  any  sale  or  transfer  of  a  perpetual  care  cemetery  or  a  control- 
ling interest  therein,  an  independent  audit  of  the  perpetual  care  trust  fund 
shall  be  performed  at  the  expense  of  the  seller  and/or  buyer  or  transferor  and 
transferee  and  filed  with  the  Secretary  of  State.  The  audit  shall  be  current 
within  thirty  (30)  days  of  the  proposed  sale  or  transfer.  No  sale  or  transfer  of 
any  perpetual  care  cemetery  shall  occur  until  approved  in  writing  by  the 
Secretary  of  State  or  his  representative. 

(6)  The  Secretary  of  State  shall,  upon  the  failure  to  timely  receive  any  of 
the  records,  reports  or  notices  provided  for  in  this  section,  immediately  give 
notice  by  certified  letter  or  hand  delivery  to  the  last  known  cemetery  owner  or 
owners,  or,  if  incorporated,  its  officers  and  directors,  at  its  or  their  last  known 
address,  that  those  records,  reports  or  notices  have  not  been  received.  Failure 
of  those  persons  to  file  the  records,  reports  or  notices  within  fifteen  (15)  days 
after  receipt  of  the  certified  letter  or  hand  delivery  shall,  in  the  absence  of  clear 
justification  or  excuse,  constitute  a  misdemeanor  and  each  owner  of  the 
cemetery  and,  if  incorporated,  its  officers  and  directors,  shall  be  subject  to  the 
penalties  provided  for  in  Section  41-43-53. 

(7)  Whenever  it  reasonably  appears  to  the  Secretary  of  State,  any  owner 
or  purchaser,  or  the  family,  legal  representative  or  next  of  kin  of  any  such 
owner  or  purchaser,  of  any  lot,  plot,  grave,  crypt,  niche  or  burial  space  within 
a  perpetual  care  cemetery,  that  (a)  the  cemetery  is  insolvent  or  about  to  become 
insolvent;  or  (b)  no  perpetual  care  trust  fund  has  been  established  for  the 
cemetery  or,  if  established,  the  trust  fund  does  not  contain  the  funds  as  are 
required  to  be  contained  therein,  that  party  may  bring  an  action  in  the 
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chancery  court  in  the  county  in  which  the  cemetery  is  located.  Upon  a  proper 
showing,  the  court  shall  order  a  private  audit  and  examination  of  any 
perpetual  care  trust  fund  of  the  cemetery  and  of  all  the  books,  records  and 
papers  employed  in  the  transaction  of  the  cemetery  business. 

If  the  audit  and  examination  show  that  the  cemetery  is  insolvent  or  is 
about  to  become  insolvent,  or  that  a  sufficient  trust  fund  is  not  established  or 
being  maintained  for  the  cemetery,  the  court  shall  exercise  any  jurisdiction  and 
make  and  issue  any  orders  and  decrees  as  may  be  necessary  to  correct  and 
enforce  compliance  with  the  provisions  of  Section  41-43-31  et  seq.  and  all  such 
other  orders  and  decrees  as  shall  be  just,  equitable  and  in  the  public  interest, 
including  the  appointment  of  receivers  to  continue  or  terminate  the  operation 
of  the  business. 

(8)  All  the  necessary  expenses  of  any  examination  or  audit  performed  or 
court  proceedings  conducted  under  the  provisions  of  subsection  (7)  of  this 
section  shall  be  paid  by  the  cemetery  owner  or  owners  or,  if  incorporated,  its 
officers  and  directors,  and  if  a  sale  of  any  cemetery  is  ordered  by  the  court,  the 
proceeds  of  the  sale  shall  first  be  applied  to  the  costs  expended  under  the 
provisions  of  subsection  (7)  of  this  section. 

(9)  Whenever  a  cemetery  subject  to  the  provisions  of  Section  41-43-31  et 
seq.  becomes  the  subject  of  a  court  order  of  receivership,  the  receiver  shall 
determine  as  soon  as  practical  if  the  income  of  the  receivership  estate  is 
sufficient  for  the  operation  of  the  cemetery  including  the  upkeep  and  mainte- 
nance of  cemetery  grounds.  If  the  receiver  determines  that  insufficient  cash 
flow  or  income  exists  to  provide  maintenance  and  upkeep,  the  receiver  shall 
notify  the  mayor  of  the  municipality  in  which  the  cemetery  is  located  or  the 
president  of  the  board  of  supervisors  for  cemeteries  located  outside  of  a 
municipality,  by  certified  mail  return  receipt  requested,  that  insufficient 
income  exists  for  the  receivership  estate.  Upon  receipt  of  that  notice,  the 
municipality  or  county  shall  appoint  a  cemetery  maintenance  committee  of  no 
more  than  seven  (7)  persons  who  have  an  interest  in  the  cemetery  through 
ownership  of  interment  or  entombment  rights,  genealogical  or  historical 
reasons.  The  committee  may  solicit  donations  and  raise  funds  by  any  lawful 
means  from  private  citizens  and  private  sources.  The  committee  may  establish 
a  trust  fund  to  supply  continuing  needs  over  a  long  period  of  time.  However, 
the  receiver  shall  have  the  authority  to  determine  the  maintenance  and 
upkeep  to  be  performed,  the  frequency  of  upkeep  and  the  selection  of  workers 
or  contractors  to  accomplish  maintenance  and  upkeep.  If,  at  the  conclusion  of 
the  receivership  estate,  excess  funds  are  on  deposit  with  the  maintenance 
committee,  the  receiver  is  authorized  to  apply  excess  funds  to  any  short-term 
or  long-term  capital  improvement  by  which  the  cemetery  would  benefit. 

SOURCES:  Laws,  1982,  ch.  371,  §  2;  Laws,  2009,  ch.  549,  §  20;  Laws,  2011,  ch. 
362,  §  1,  eff  from  and  after  July  1,  2011. 

Joint  Legislative  Committee  Note  —  In  2009,  an  error  in  a  statutory  reference  in 
subsection  (8)  was  corrected  at  the  direction  of  co-counsel  of  the  Joint  Legislative 
Committee  on  Compilation,  Revision  and  Publication  by  substituting  "...subsection  (7) 
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of  this  section..."  for  "...subsection  (8)  of  this  section..."  both  times  it  appears.  The  section 
as  set  out  in  the  bound  volume  reflects  this  correction,  which  was  ratified  by  the  Joint 
Committee  at  its  July  22,  2010,  meeting. 
Amendment  Notes  —  The  2011  amendment  added  (9). 

Cross  References  —  Qualifications  for  cemetery  in  existence  prior  to  May  6,  1958 
to  be  perpetual  care  cemetery,  see  §  41-43-39. 

JUDICIAL  DECISIONS 


I.  Under  Current  Law. 
1.-5.  [Reserved  for  future  use]. 

II.  Under  Former  §  41-43-49. 
6.    In  general. 

1.  Under  Current  Law. 
1.-5.  [Reserved  for  future  use]. 
II.  Under  Former  §  41-43-49. 

6.  In  general. 

The  chancery  court  properly  authorized 
a  sale  of  a  portion  of  land  conveyed  for 


public  burial  purposes,  even  if  the  trustee 
of  the  land  had  no  express  power  to  sell, 
where  the  business  owned  by  the  trustee 
was  in  extreme  financial  difficulties  and 
the  land  in  question  was  threatened  with 
foreclosure,  and  with  the  sale  accom- 
plished, all  liens  would  be  released  and  a 
substantial  fund  would  be  created  for  con- 
tinued operation  of  the  cemetery;  courts  of 
equity  have  an  inherent  power  to  protect 
trusts  and  may  order  a  sale  of  part  of  the 
trust  property  if  necessary  for  the  execu- 
tion of  trust  purposes.  Hengen  v.  Per- 
petual Care  Cems.,  230  So.  2d  795  (Miss. 
1970). 


ATTORNEY  GENERAL  OPINIONS 


Where  a  cemetery  was  never  fully  es- 
tablished and  set  up  as  a  perpetual  care 
cemetery,  a  court  had  jurisdiction  and  the 
authority  to  dismantle  the  perpetual  care 
status  of  this  cemetery,  dissolve  the  corpo- 


rate charter,  and  refund  to  the  purchasers 
who  had  duly  filed  their  paid  receipts  and 
contracts  in  the  court  whatever  monies 
available.  Barlow,  Oct.  13,  2000,  A.G.  Op. 
#2000-0602. 


RESEARCH  REFERENCES 


ALR.  Validity,  construction,  and  appli-  Am  Jur.  14  Am.  Jur.  2d,  Cemeteries 

cation  of  statutes  or  ordinances  regulating  §  8. 

perpetual-care  trust  funds  of  cemeteries  CJS.  14  C.J.S.,  Cemeteries  §§  2,  9. 
and  mausoleums.  54  A.L.R.5th  681. 


§  41-43-39.    Operation  as  perpetual  care  cemetery;  procedure 
by  existing  organizations. 

Any  such  organization,  subject  to  the  provisions  of  Sections  41-43-31 
through  41-43-53,  which  is  organized  and  engaged  in  business  prior  to  May  6, 
1958,  shall  be  a  perpetual  care  cemetery  if: 

(1)  It  shall,  by  July  5,  1958,  have  placed  the  entire  principal  and  all 
accrued  interest  in  any  perpetual  care  fund  then  in  its  possession,  or  in  the 
possession  of  trustees  designated  by  it,  in  trust,  to  be  administered  as  set 
forth  in  Sections  41-43-37  and  41-43-38.  Should  such  perpetual  care  fund  be 
less  than  ten  percent  (10%)  of  the  gross  selling  price  of  all  burial  spaces, 
crypts  or  inurnment  niches  sold,  such  organization  shall  have  deposited  into 
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the  perpetual  care  fund  such  additional  money  as  may  be  necessary  to  cause 
the  fund  to  be  ten  percent  (10%)  of  all  gross  sales  prior  to  May  6,  1958. 

(2)  It  shall,  at  all  times  after  May  6,  1958,  comply  with  the  require- 
ments of  a  perpetual  care  cemetery  as  set  forth  in  Sections  41-43-37  and 
41-43-38. 

SOURCES:  Codes,  1942,  §  5308-05;  Laws,  1958,  ch.  481,  §  5;  Laws,  1966,  ch.  375, 
§  2;  Laws,  1982,  ch.  371,  §  3,  eff  from  and  after  July  1,  1982. 

RESEARCH  REFERENCES 

ALR.  Validity,  construction,  and  appli-       Am  Jur.  14  Am.  Jur.  2d,  Cemeteries, 
cation  of  statutes  or  ordinances  regulating     §  8. 
perpetual-care  trust  funds  of  cemeteries 
and  mausoleums.  54  A.L.R.Sth  681. 

§  41-43-40.  Perpetual  care  cemetery  to  maintain  up-to-date 
record  of  persons  buried  in  cemetery  or  entombed  in  mau- 
soleum or  columbarium;  contents. 

Every  perpetual  care  cemetery  shall  maintain  continuously  and  at  all 
times  an  up-to-date  record  of  the  persons  buried  in  the  cemetery  or  entombed 
within  a  mausoleum  or  columbarium;  the  date  of  burial  or  entombment;  a  map 
of  the  designated  lot  for  burial  or  entombment  as  well  as  a  map  of  lots,  burial 
spaces,  mausoleum  crypts  or  columbarium  niches  that  have  been  sold.  The 
map  or  plat  shall  also  contain  up-to-date  designations  indicating  committed  or 
planned  designations  of  burial  lots,  crypt,  niche  or  mausoleum  spaces  for 
future  use.  Additionally,  the  Secretary  of  State  may  require  those  maps  to  be 
filed  with  the  Secretary  of  State  in  any  intervals  as  the  Secretary  of  State  may 
establish  by  rule  or  regulation. 

SOURCES:  Laws,  2009,  ch.  549,  §  25,  eff  from  and  after  July  1,  2009. 

§  41-43-41.  Nonperpetual  care  cemetery  may  become  per- 
petual care  cemetery;  all  cemeteries  created  after  July  1, 
2009,  to  be  perpetual  care  cemeteries  unless  exempt. 

Any  nonperpetual  care  cemetery,  after  May  6,  1958,  may  become  a 
perpetual  care  cemetery  by  complying  with  the  requirement  for  a  perpetual 
care  cemetery  as  provided  in  Section  41-43-31  et  seq.  From  and  after  July  1, 
2009,  all  cemeteries  created  shall  be  perpetual  care  cemeteries  unless  exempt 
under  the  provisions  of  Section  41-43-31  et  seq. 

SOURCES:  Codes,  1942,  §  5308-06;  Laws,  1958,  ch.  481,  §  6;  Laws,  2009,  ch.  549, 
§  21,  eff  from  and  after  July  1,  2009. 


799 


§  41-43-43 


Public  Health 


§  41-43-43.    Nonperpetual  care  cemeteries  to  call  attention  to 
such  fact  in  all  sales  contracts  and  deeds. 

All  nonperpetual  care  cemeteries  shall  have  printed  at  the  top  of  all 
contracts  of  sales  and  deeds  the  words  "this  is  a  nonperpetual  care  cemetery." 

SOURCES:  Codes,  1942,  §  5308-06;  Laws,  1958,  ch.  481,  §  6,  eff  from  and  after 
passage  (approved  May  6,  1958). 

§  41-43-45.    Lots  sold  to  public  to  be  free  from  liens;  sale  or 
transfer  of  lots  by  purchaser. 

All  lots  and  grave  spaces  offered  for  sale  to  the  public  shall  be  free  and 
clear  of  liens  or  encumbrances.  On  payment  of  the  purchase  price,  the 
purchaser  shall  be  delivered  a  warranty  deed  or  a  perpetual  easement  for 
interment  purposes. 

Only  the  owner  of  a  cemetery,  or  its  agents,  may  sell  or  convey  lots,  plots, 
or  parts  thereof. 

The  purchaser  of  any  lot,  plot  or  part  thereof  may  sell  or  transfer  the  same 
by  giving  notice  thereof  to  the  cemetery  authorities  or  organization.  Before 
acknowledging  any  transfer  as  valid,  said  cemetery  authorities  or  organization 
may  require  the  transferee  to  personally  appear  in  the  cemetery's  principal 
place  of  business  to  accept  any  deed  or  transfer  rights  to  the  property  conveyed, 
in  order  that  the  transfer  may  be  properly  enrolled  on  the  books  of  the 
cemetery.  A  memorandum  of  all  transfers  shall  be  made  on  the  books  of  the 
cemetery  corporation  or  organization. 

SOURCES:  Codes,  1942,  §  5308-07;  Laws,  1958,  ch.  481,  §  7,  eff  from  and  after 
passage  (approved  May  6,  1958). 

RESEARCH  REFERENCES 


Am  Jur.  14  Am.  Jur.  2d,  Cemeteries 
§§  28  et  seq. 

4B  Am.  Jur.  Legal  Forms  2d,  Cemeter- 
ies §  54:91  (contract  for  sale  of  burial  lot, 
memorials,  markers,  services,  and  main- 
tenance). 

4B  Am.  Jur.  Legal  Forms  2d,  Cemeter- 
ies §§  54:101-54:104  (conveyances  of  cem- 
etery lots). 


5A  Am.  Jur.  PI  &  Pr  Forms  (Rev),  Cem- 
eteries, Forms  21  et  seq.  (dedication  and 
use  of  land  for  cemetery  purposes). 

CJS.  14  C.J.S.,  Cemeteries  §  26. 


§  41-43-47.    Cemetery  rules  and  regulations. 

The  owner  of  any  cemetery  may  make  and  enforce  reasonable  rules  and 
regulations  for  the  use,  care,  control,  management,  restriction  and  protection 
of  such  cemetery. 

SOURCES:  Codes,  1942,  §  5308-08;  Laws,  1958,  ch.  481,  §  8,  eff  from  and  after 
passage  (approved  May  6,  1958). 
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RESEARCH  REFERENCES 

Am  Jur.  14  Am.  Jur.  2d,  Cemeteries  4AAm.  Jur.  Legal  Forms  2d,  Cemeter- 

§§  1,  2  et  seq.  ies  §  54:211  (rules  of  perpetual  care  asso- 

4B  Am.  Jur.  Legal  Forms  2d,  Cemeter-  ciations). 

ies  §§  54:26  et  seq  (operation  and  man-  CJS.  14  C.J.S.,  Cemeteries  §  26. 
agement  of  cemeteries). 

§  41-43-49.  Repealed. 

Repealed  by  Laws,  1982,  ch.  371,  §  7,  eff  from  and  after  July  1,  1982. 
[Codes,  1942,  §  5308-09;  Laws,  1958,  ch.  481,  §  9] 

Editor's  Note  —  Former  §  41-43-49  required  all  perpetual  care  cemeteries  to  file  an 
annual  accounting  with  the  chancery  court. 

§  41-43-51.    Rule  against  perpetuities  inapplicable  to  per- 
petual care  funds. 

The  rule  against  perpetuities  shall  not  be  applicable  to  perpetual  care 
funds  provided  for  in  Sections  41-43-31  through  41-43-53. 

SOURCES:  Codes,  1942,  §  5308-10;  Laws,  1958,  eh.  481,  §  10,  eff  from  and  after 
passage  (approved  May  6,  1958). 

RESEARCH  REFERENCES 

Am  Jur.  15  Am.  Jur.  2d,  Charities  §  18  CJS.  70  C.J.S.,  Perpetuities  §§  18  et 
et  seq.  seq. 

61  Am.  Jur.  2d,  Perpetuities  and  Re- 
straints on  Alienation  §§  1  et  seq. 

§  41-43-53.    Penalty  for  violations  of  Section  41-43-31  et  seq. 

Violation  of  any  of  the  provisions  of  Sections  41-43-31  through  41-43-53  by 
any  person,  partnership,  corporation  or  organization  shall  be  punished  by  fine 
of  not  less  than  Five  Hundred  Dollars  ($500.00)  nor  more  than  One  Thousand 
Dollars  ($1,000.00)  or  by  imprisonment  in  the  county  jail  for  a  period  not 
exceeding  one  (1)  year,  or  by  both. 

SOURCES:  Codes,  1942,  §  5308-11;  Laws,  1958,  ch.  481,  §  11;  Laws,  1981,  ch.  432, 
§  1,  eff  from  and  after  passage  (approved  March  25,  1981). 

Cross  References  —  Application  of  penalties  in  this  section  to  failure  to  file 
required  records,  reports  or  notices,  see  §  41-43-38. 
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§  41-43-55.  Business  records  of  all  perpetual  care  cemeteries 
to  be  available  for  inspection  and  examination  by  Secretary 
of  State;  inspection  of  cemetery  sites. 

The  business  records  of  any  perpetual  care  cemetery,  whether  registered 
or  not,  the  records  of  its  financial  institution,  third-party  administrator,  or  the 
trustee's  records  related  to  the  perpetual  care  cemetery  shall  be  available  for 
inspection  and  examination  by  the  Secretary  of  State's  examiners  at  all 
reasonable  times,  whether  those  records  are  located  within  this  state  or 
outside  this  state.  The  Secretary  of  State's  examiners  are  authorized  access  to 
inspect  cemetery  sites  subject  to  or  potentially  subject  to  this  chapter  wherever 
the  same  may  be  located. 

SOURCES:  Laws,  2009,  ch.  549,  §  22,  eff  from  and  after  July  1,  2009. 

§  41-43-57.  Application  for  release  of  trust  principal  for  cer- 
tain purposes  under  exceptional  circumstances. 

In  exceptional  circumstances  only,  a  perpetual  care  owner  can  make  an 
application  to  the  Secretary  of  State  for  an  order  directing  the  trustee  to 
release  trust  principal  for  the  extended  care,  maintenance  or  improvements  to 
the  perpetual  care  cemetery  for  which  interest  funds  are  insufficient.  Before 
issuing  such  an  order,  the  Secretary  of  State  shall  satisfy  himself  that  the 
request  is  for  a  major  capital  expenditure  that  will  advance  the  perpetual  care 
life  of  the  cemetery  without  undue  risk  to  the  solvency  of  the  perpetual  care 
trust  fund.  Consistent  with  this  section,  this  shall  be  the  only  instance  in 
which  a  perpetual  care  trust  corpus  may  be  utilized  for  cemetery  maintenance 
and  improvements.  In  the  consideration  of  the  application,  the  Secretary  of 
State  may  require  the  production  of  any  records  deemed  necessary  and 
relevant  to  the  cemetery's  application  for  a  major  capital  expenditure. 

SOURCES:  Laws,  2009,  ch.  549,  §  23,  eff  from  and  after  July  1,  2009. 
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CHAPTER  45 

Sexual  Sterilization 
[Repealed] 

§§  41-45-1  through  41-45-19.  Repealed. 

Repealed  by  Laws,  2008,  ch.  442,  §  50,  effective  from  and  after  July  1, 
2008. 

§  41-45-1.  [Codes,  1930,  §  4602;  1942,  §  6957;  Laws,  1928,  ch.  294;  Laws, 

1984,  ch.  472,  §  5,  eff  from  and  after  July  1,  1984.] 

§  41-45-3.  [Codes,  1930,  §  4603;  1942,  §  6958;  Laws,  1928,  ch.  294.] 
§  41-45-5.  [Codes,  1930,  §  4603;  1942,  §  6958;  Laws,  1928,  ch.  294.] 
§  41-45-7.  [Codes,  1930,  §  4603;  1942,  §  6958;  Laws,  1928,  ch.  294.] 
§  41-45-9.  [Codes,  1930,  §  4604;  1942,  §  6959;  Laws,  1928,  ch.  294;  Laws, 

1984,  ch.  472,  §  6,  eff  from  and  after  July  1,  1984.] 

§  41-45-11.  [Codes,  1930,  §  4605;  1942,  §  6960;  Laws,  1928,  ch.  294.] 
§  41-45-13.  [Codes,  1930,  §  4606;  1942,  §  6961;  Laws,  1928,  ch.  294.] 
§  41-45-15.  [Codes,  1930,  §  4607;  1942,  §  6962;  Laws,  1928,  ch.  294.] 
§  41-45-17.  [Codes,  1930,  §  4608;  1942,  §  6963;  Laws,  1928,  ch.  294.] 
§  41-45-19.  [Codes,  1930,  §  4609;  1942,  §  6964;  Laws,  1928,  ch.  294.] 

Editor's  Note  —  Former  §§  41-45-1  through  41-45-19  authorized  the  sterilization  of 
mentally  ill  and  mentally  retarded  patients,  provided  the  process  for  ordering  the 
sterilization  of  the  patients,  provided  an  appeal  process,  and  limited  the  civil  and 
criminal  liability  of  persons  legally  participating  in  the  process  of  sterilizing  the 
patients. 
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Transportation  and  Possession  of  Parakeets  and  Other  Birds 

[Repealed] 

§§  41-47-1  through  41-47-17.  Repealed. 

Repealed  by  Laws,  1976,  ch.  301,  eff  from  and  after  Feb  12,  1976. 
[Laws,  1956,  ch.  307,  §§  1-9] 

Editor's  Note  —  Former  §  41-47-1  required  annual  registration  with  the  county 
health  officer  by  persons  breeding,  raising,  trading  or  dealing  in  birds  of  the  budgerigar 
family. 

Former  §  41-47-3  called  for  the  inspection  of  premises  where  budgerigars  are  kept, 
and  for  sanctions. 

Former  §  41-47-5  provided  for  the  removal  and  isolation  of  birds  suspected  of  having 
had  contact  with  psittacosis,  and  for  the  laboratory  examination  of  such  birds. 

Former  §  41-47-7  required  imported  budgerigars  to  be  leg  banded  for  identification. 

Former  §  41-47-9  required  budgerigars  sold  as  pets  to  be  leg  banded  for  identifica- 
tion. 

Former  §  41-47-11  exempted  from  the  leg  banding  requirements  of  the  chapter  birds 
in  the  possession  of  their  owners  and  brought  into  the  state  for  certain  specified 
purposes. 

Former  §  41-47-13  contained  shipping  requirements  for  birds  shipped  into  Missis- 
sippi. 

Former  §  41-47-15  regulated  the  housing  and  keeping  of  budgerigars  in  certain  types 
of  public  establishments. 

Former  §  41-47-17  prohibited  the  transfer  of  birds  afflicted  with  the  disease,  French 
Moult. 
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Regulation  of  Hotels  and  Innkeepers 

Sec. 

41-49-1.  Chapter  to  be  enforced  by  State  Board  of  Health. 

41-49-3.  "Hotel"  defined. 

41-49-5.  Premises  to  be  kept  in  clean  and  sanitary  condition. 

41-49-7.  Copy  of  chapter  to  be  posted  in  all  hotels  and  inns. 

41-49-9.  Penalty. 

§  41-49-1.    Chapter  to  be  enforced  by  State  Board  of  Health. 

It  shall  be  the  duty  of  the  Mississippi  State  Board  of  Health  to  enforce  the 
provisions  of  this  chapter.  In  order  to  discharge  its  powers  and  duties  under 
this  statute,  the  board  may  promulgate  such  rules  and  regulations  as  are 
reasonable  and  necessary. 

SOURCES:  Codes,  Hemingway's  1917,  §  2062;  1930,  §  5102;  1942,  §  7147;  Laws, 
1910,  ch.  163;  Laws,  1983,  ch.  522,  §  25,  eff  from  and  after  July  1,  1983. 

Cross  References  —  State  Board  of  Health  Generally,  see  §§  41-3-1  et  seq. 
General  duties  of  State  Board  of  Health,  see  §  41-3-15. 
Duties  of  county  health  officer,  see  §  41-3-41. 

Fire  protection  and  safety  regulations  for  hotels,  see  §§  45-11-21  et  seq. 
Regulation  of  hotel  business,  see  §§  75-73-1  et  seq. 

RESEARCH  REFERENCES 


ALR.  Liability  of  innkeeper  to  guest  for 
injuries  occasioned  by  defects  in  furnish- 
ings or  other  conditions  in  room  or  suite. 
18  A.L.R.2d  973. 

Liability  of  hotel,  motel,  or  similar  es- 
tablishment for  damage  to  or  loss  of 
guest's  automobile  left  on  premises.  52 
A.L.R.3d  433. 

Am  Jur.  40A  Am.  Jur  2d,  Hotels,  Mo- 
tels, and  Restaurants  §§  25  et  seq. 

13A  Am.  Jur  PI  &  Pr  Forms  (Rev), 
Hotels,  Motels  and  Restaurants,  Form  48 

§  41-49-3.    "Hotel"  defined. 


(complaint,  petition,  or  declaration  —  in- 
jury to  guest  —  premises  infected  with 
contagious  disease). 

6  Am.  Jur.  Proof  of  Facts,  Innkeepers, 
Proof  No.  1  (status  of  premises  as  hotel). 

CJS.  43A  C.J.S.,  Inns,  Hotels,  and  Eat- 
ing Places  §  12. 

Lawyers'  Edition.  Regulation  of  hotel, 
motel,  or  similar  lodging  establishment  as 
violating  due  process  clause  or  equal  pro- 
tection clause  of  Federal  Constitution  — 
Supreme  Court  cases.  107  L.  Ed.  2d  1151. 


The  term  "hotel"  shall  mean  and  include  any  entity  or  individual  engaged 
in  the  business  of  furnishing  or  providing  one  or  more  rooms  intended  or 
designed  for  dwelling,  lodging  or  sleeping  purposes  that  at  any  one  time  will 
accommodate  transient  guests  and  that  are  known  to  the  trade  as  such  and 
includes  every  building  or  other  structure  kept,  used,  maintained  or  advertised 
as,  or  held  out  to  the  public  to  be,  a  place  where  sleeping  accommodations  are 
supplied  for  pay  or  other  consideration  to  transient  guests  regardless  of  the 
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number  of  rooms,  units,  suites  or  cabins  available,  excluding  nursing  homes  or 
institutions  for  the  aged  or  infirm  as  defined  in  Section  43-11-1. 

SOURCES:  Codes,  Hemingway's  1917,  §  2063;  1930,  §  5103;  1942,  §  7148;  Laws, 
1910,  ch.  163;  Laws,  1983,  ch.  522,  §  26;  Laws,  2007,  ch.  526,  §  1,  eff  from  and 
after  passage  (approved  Apr.  18,  2007.) 

RESEARCH  REFERENCES 

Am  Jur.  6  Am.  Jur.  Proof  of  Facts,  violating  due  process  clause  or  equal  pro- 
Innkeepers,  Proof  No.  1  (status  of  prem-  taction  clause  of  Federal  Constitution  — 
ises  as  hotel).  Supreme  Court  cases.  107  L.  Ed.  2d  1151. 

Lawyers'  Edition.  Regulation  of  hotel, 
motel,  or  similar  lodging  establishment  as 

§  41-49-5.  Premises  to  be  kept  in  clean  and  sanitary  condi- 
tion. 

It  shall  be  the  duty  of  every  keeper,  manager  or  person  in  charge  of  the 
conduct  of  any  hotel  or  inn  in  this  state  to  keep  all  of  the  rooms  used  in 
connection  with  such  hotel,  or  provided  for  the  use  of  guests,  in  clean  and 
sanitary  condition;  and  to  provide  each  guest  with  effective  protection  against 
flies,  mosquitoes  and  other  vermin. 

SOURCES:  Codes,  Hemingway's  1917,  §  2064;  1930,  §  5104;  1942,  §  7149;  Laws, 
1910,  ch.  163;  Laws,  1983,  ch.  522,  §  27,  eff  from  and  after  July  1,  1983. 

Cross  References  —  Disinfection  and  sanitation  of  buildings,  generally,  see 
§§  41-25-1  et  seq. 

RESEARCH  REFERENCES 


Am  Jur.  40A  Am.  Jur.  2d,  Hotels,  Mo- 
tels, and  Restaurants  §§  40  et  seq. 

6  Am.  Jur.  Proof  of  Facts,  Innkeepers, 
Proof  No.  1  (status  of  premises  as  hotel). 

CJS.  43A  C.J.S.,  Inns,  Hotels,  and  Eat- 
ing Places  §  12. 


Lawyers'  Edition.  Regulation  of  hotel, 
motel,  or  similar  lodging  establishment  as 
violating  due  process  clause  or  equal  pro- 
tection clause  of  Federal  Constitution  — 
Supreme  Court  cases.  107  L.  Ed.  2d  1151. 


§  41-49-7.    Copy  of  chapter  to  be  posted  in  all  hotels  and  inns. 

A  copy  of  Sections  41-49-1  through  41-49-5,  41-49-9,  shall  be  posted  and 
kept  posted  in  a  conspicuous  place  in  the  general  office  or  lobby,  provided  for 
the  use  of  guests  and  patrons  of  every  public  inn  and  hotel. 

SOURCES:  Codes,  Hemingway's  1917,  §  2065;  1930,  §  5105;  1942,  §  7150;  Laws, 
1910,  ch.  163. 
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§  41-49-9 


RESEARCH  REFERENCES 


Am  Jur.  9 A  Am.  Jur.  Legal  Forms  2d, 
Hotels,  Motels,  and  Restaurants  §  137:14 
(notice  of  hotel  or  motel  rules). 

§  41-49-9.  Penalty. 


6  Am.  Jur.  Proof  of  Facts,  Innkeepers, 
Proof  No.  1  (status  of  premises  as  hotel). 


Any  owner,  manager  or  person  in  charge  of  a  hotel  who  shall  fail,  neglect 
or  refuse  to  comply  with  any  of  Sections  41-49-1  through  41-49-7,  or  with  any 
applicable  rules  or  regulations  of  the  state  board  of  health,  shall  be  guilty  of  a 
misdemeanor,  and  on  conviction  shall  be  fined  not  less  than  One  Hundred 
Dollars  ($100.00)  nor  more  than  Five  Hundred  Dollars  ($500.00).  Each  day's 
failure,  neglect  or  refusal  shall  constitute  a  separate  offense,  and  may  be 
punished  as  such. 

SOURCES:  Codes,  Hemingway's  1917,  §  2065;  1930,  §  5106;  1942,  §  7151;  Laws, 
1910,  ch.  163;  Laws,  1983,  ch.  522,  §  28,  eff  from  and  after  July  1,  1983. 

Cross  References  —  Imposition  of  standard  state  assessment  in  addition  to  all 
court  imposed  fines  or  other  penalties  for  any  misdemeanor  violation,  see  §  99-19-73. 

RESEARCH  REFERENCES 

Am  Jur.  6  Am.  Jur.  Proof  of  Facts,  Lawyers' Edition.  Regulation  of  hotel, 

Innkeepers,  Proof  No.  1  (status  of  prem-  motel,  or  similar  lodging  establishment  as 

ises  as  hotel).  violating  due  process  clause  or  equal  pro- 

CJS.  43A  C.J.S.,  Inns,  Hotels,  and  Eat-  tection  clause  of  Federal  Constitution  — 

ing  Places  §  17.  Supreme  Court  cases.  107  L.  Ed.  2d  1151. 
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Animal  and  Poultry  By-Products  Disposal  or  Rendering  Plants 


Sec. 

41-51-1. 

Short  title. 

41-51-3. 

Declaration  of  public  policy. 

41-51-5. 

Definitions. 

41-51-7. 

Persons,  matters  or  vocations  not  affected  by  chapter. 

41-51-9. 

Powers  and  duties  of  the  commissioner. 

41-51-11. 

Regulation  of  transportation  and  storage. 

41-51-13. 

Application  for  license  to  operate  plant;  fees. 

41-51-15. 

Inspection  of  plant;  issuance  and  term  of  licenses. 

41-51-17. 

Additional  inspections  of  non-compl3dng  applicants;  fees  therefor. 

41-51-19. 

Location  of  plants. 

41-51-21. 

When  plant  may  be  deemed  suitable  or  sanitary. 

41-51-23. 

Annual  inspection  of  plant. 

41-51-25. 

Proceedings  to  suspend  or  revoke  license. 

41-51-27. 

Recorded  hearing. 

41-51-29. 

Appeals. 

41-51-31. 

Penalties. 

41-51-33. 

Injunctive  relief. 

§  41-51-1.    Short  title. 

This  chapter  may  be  cited  as  The  Animal  and  Poultry  By-Products 
Disposal  Law  of  1964. 

SOURCES:  Codes,  1942,  §  4575-101;  Laws,  1964,  ch.  214,  §  1,  eff  from  and  after 
passage  (approved  March  26,  1964). 

Cross  References  —  Immunity  of  agricultural  operations  from  nuisance  actions, 
see  §  95-3-29. 


ATTORNEY  GENERAL  OPINIONS 


A  plant  which  obtains  chicken  litter  of 
live  chickens  from  poultry  growers  to  con- 
vert the  litter  into  commercial  feed  for 
cattle  is  not  a  "disposal  plant"  nor  a  "ren- 
dering plant"  as  defined  in  Section  41- 
51-5.  Therefore,  such  a  plant  would  not  be 


subject  to  the  provisions  of  Section  41- 
51-19  nor  to  any  other  provisions  of  the 
animal  and  poultry  by-products  disposal 
law  of  1964,  as  set  out  in  Section  41-51-1. 
Spell,  May  3,  1996,  A.G.  Op.  #96-0284. 


§  41-51-3.    Declaration  of  public  policy. 

It  is  hereby  declared  to  be  the  public  policy  of  the  State  of  Mississippi, 
acting  through  its  legislature,  to  control  and  regulate  the  transportation  over 
the  highways  of  this  state  and  the  disposal  of  poultry  by-products,  slaughter 
house  offal  and  wastes,  and  meat  processing  plant  bones,  meat  scraps,  fats, 
and  all  otherwise  inedible  meats  and  meat  products,  and  the  carcasses  of  dead 
animals,  not  slaughtered  and  intended  for  human  food,  to  the  end  that  the 
spread  of  poultry  and  animal  diseases  in  this  state  shall  be  controlled  and  also 
that  the  public  health  and  welfare  of  the  citizens  of  this  state  shall  be 
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conserved  and  protected  against  dangers,  annoyances  and  nuisances  that 
might  arise  from  such  poultry  by-products  and  carcasses  or  from  such 
transportation  and  disposal  thereof,  if  the  same  be  not  regulated  by  law.  This 
chapter  is  designed  to  effectuate  such  purposes  and  public  policy,  through  the 
exercise  of  the  police  powers  of  the  state.  This  chapter  shall  be  liberally 
construed  to  effect  such  policy  and  to  promote  such  objects. 

SOURCES:  Codes,  1942,  §  4575-103;  Laws,  1964,  ch.  214,  §  3;  Laws,  1966,  ch.  232, 
§  2,  eff  from  and  after  passage  (approved  May  31,  1966). 

RESEARCH  REFERENCES 

CJS.  3A  C.J.S.,  Animals  §§  170-173. 

§  4 1-5 1-5,  Definitions. 

For  purposes  of  this  chapter,  the  words  and  terms  used  herein  shall  have 
ascribed  to  them  the  following  meanings: 

(a)  The  term  "disposal  plant,"  or  "rendering  plant,"  or  "plant"  shall 
apply  to  and  include  any  plant  and  all  equipment  thereof  described  or 
referred  to  in  any  section  of  this  chapter  that  is  constructed  and  intended  to 
be  operated  for  the  disposal  of  poultry  by-products,  slaughter  house  offal  and 
wastes,  and  meat  processing  plant  bones,  meat  scraps,  fats,  and  all  other- 
wise inedible  meats  and  meat  products,  the  bodies  of  dead  animals  or  parts 
thereof  or  excrements  therefrom,  by  means  of  burying  or  burning  or  cooking 
or  otherwise  processing,  whether  for  the  purpose  of  producing  or  manufac- 
turing by-products  or  otherwise.  Such  a  term  shall  also  include  all  substa- 
tions of  any  such  plant  that  are  used  in  connection  with  such  business  solely 
for  the  temporary  disposal  or  storage  of  such  poultry  by-products,  dead 
bodies  or  parts  thereof  or  excrements  therefrom  pending  final  delivery 
thereof  to  any  such  disposal  plant  or  rendering  plant,  and  shall  also  include 
all  vehicles  and  equipment  thereof  used  in  Mississippi  for  the  transportation 
of  such  bodies  or  parts  thereof  or  excrements  therefrom,  bones,  meat  scraps, 
fats,  and  otherwise  inedible  meats  and  meat  products  to  such  plant  for  their 
disposal  therein  in  the  manner  herein  prescribed. 

(b)  The  term  "dead  animals"  shall  mean  the  carcasses  of  dead  animals, 
parts  thereof  or  excrements  therefrom. 

(c)  The  word  "person"  shall  include  individuals,  partnerships,  corpora- 
tions, associations  and  any  other  legal  entities  recognized  by  law. 

(d)  The  term  "poultry  by-products"  shall  mean  heads,  feet,  viscera, 
blood  and  feathers. 

(e)  The  term  "slaughter  house  offal  and  wastes"  shall  mean  heads,  feet, 
viscera,  blood  and  any  associated  material  therewith. 

(f)  The  word  "commissioner"  shall  mean  the  commissioner  of  agricul- 
ture and  commerce,  or  his  duly  authorized  deputies. 

SOURCES:  Codes,  1942,  §  4575-102;  Laws,  1964,  ch.  214,  §  2;  Laws,  1966,  ch.  232, 
§  1,  eff  from  and  after  passage  (approved  May  31,  1966). 
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Cross  References  —  Duties  of  commissioner  of  agriculture  and  commerce,  gener- 
ally, see  §  69-1-13. 

ATTORNEY  GENERAL  OPINIONS 

A  plant  which  obtains  chicken  litter  of  subject  to  the  provisions  of  Section  41- 

live  chickens  from  poultry  growers  to  con-  51-19  nor  to  any  other  provisions  of  the 

vert  the  litter  into  commercial  feed  for  animal  and  poultry  by-products  disposal 

cattle  is  not  a  "disposal  plant"  nor  a  "ren-  law  of  1964,  as  set  out  in  Section  41-51-1. 

dering  plant"  as  defined  in  Section  41-  Spell,  May  3,  1996,  A.G.  Op.  #96-0284. 
51-5.  Therefore,  such  a  plant  would  not  be 

RESEARCH  REFERENCES 

ALR.  Animal  rendering  or  bone-boiling 
plant  or  business  as  nuisance.  17  A.L.R.2d 
1269. 

§  41-51-7.    Persons,  matters  or  vocations  not  affected  by  chap- 
ter. 

Nothing  contained  in  this  chapter  shall  apply  to  or  affect  any  of  the 
follov^ing  persons,  matters,  or  vocations,  to  wit: 

(a)  Any  persons  legally  engaged  in  the  course  of  slaughtering,  butcher- 
ing, manufacturing,  or  selling,  in  any  manner,  any  animal  flesh  and 
products,  v^here  such  animals  are  killed  for  the  purpose  of  being  used  solely 
for  human  consumption,  or  any  persons  engaged  in  transporting  and 
disposing  of  the  dead  bodies  of  any  such  animals  so  killed  or  of  any  parts  or 
products  thereof  to  any  persons  solely  for  such  purpose  and  use. 

(b)  Any  person  transporting,  disposing  of,  or  selling  the  hides  or  skins  of 
animals,  or  tanning  such  hides  or  skins  for  himself  or  other  persons. 

(c)  Any  bodies  of  dead  game,  birds,  fish,  reptiles,  or  small  animals  of  any 
kind,  such  as  dogs,  cats  and  small  game. 

(d)  Slaughter  houses  and  poultry  processing  plants  which  are  engaged 
in  the  processing  of  animals  or  poultry  for  human  consumption  and  which 
are  operating  a  rendering  plant  under  the  supervision  of  the  Mississippi 
Department  of  Agriculture  and  Commerce  or  the  United  States  Department 
of  Agriculture  for  the  purpose  of  disposing  of  the  waste  and  by-products  from 
such  plants  only. 

(e)  Any  governmental  agency,  collecting,  transporting,  or  disposing  of 
the  bodies  of  any  dead  animals  in  any  manner. 

(f)  Any  person  slaughtering  animals  on  his  own  premises  for  the 
manufacture  of  pet  foods,  provided  the  products  of  same  are  not  transported 
from  his  own  premises  until  canned  or  packaged  and  properly  labeled. 

No  provisions  of  any  other  laws  or  ordinances  regulating  any  of  the 
persons,  matters  or  vocations  aforesaid  shall  be  affected  or  repealed  by  this 
chapter. 
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SOURCES:  Codes,  1942,  §  4575-104;  Laws,  1964,  ch.  214,  §  4;  Laws,  1966,  ch.  232, 
§  3,  eff  from  and  after  passage  (approved  May  31,  1966). 

Cross  References  —  Meat,  meat-food  and  poultry  regulation  and  inspection,  see 
§§  75-33-1  et  seq. 

Meat  inspection,  see  §§  75-35-1  et  seq. 

§  41-51-9.    Powers  and  duties  of  the  commissioner. 

The  commissioner  shall  promulgate  rules  and  regulations  for  the  orderly 
administration  and  enforcement  of  this  chapter,  not  inconsistent  with  the 
provisions  thereof,  and  shall  spread  same  upon  the  minutes  to  be  kept  in  his 
office.  The  commissioner  shall  prescribe  and  supply  the  necessary  and  proper 
forms  to  be  used  in  carrying  out  the  provisions  of  this  chapter. 

The  commissioner  shall  also  obtain  and  keep  in  his  office  a  minute  book 
which  shall  be  plainly  identified  as  a  record  of  the  things  had  and  done  in 
carrying  out  the  administration  of  this  chapter,  and  for  the  proper  recordation 
of  the  rules  and  regulations  promulgated  hereunder.  Every  licensee  shall  be 
furnished  a  copy  of  such  rules  and  regulations  when  a  license  is  issued.  No 
amendment  to  a  rule  or  regulation  containing  a  penalty  for  the  violation 
thereof  shall  become  effective  in  less  than  thirty  (30)  days  from  the  date  of  such 
amendment,  and  the  date  of  such  amendment  must  be  spread  upon  the 
minutes  of  the  commission. 

SOURCES:  Codes,  1942,  §  4575-106;  Laws,  1964,  ch.  214,  §  6,  eff  from  and  after 
passage  (approved  March  26,  1964). 

Cross  References  —  Regulations  of  transportation  and  storage,  see  §  41-51-11. 
Suspension  or  revocation  of  license  for  violation  of  commissioner's  regulations,  see 
§  41-51-25. 

Penalty  for  violation  of  commissioner's  rules  and  regulations,  see  §  41-51-31. 
Duties  of  commissioner  of  agriculture  and  commerce,  generally,  see  §  69-1-13. 

§  41-51-11.    Regulation  of  transportation  and  storage. 

All  poultry  and  meats  and  their  component  parts  or  products  having 
physical  characteristics  of  an  edible  product  or  capable  of  being  used  for  or 
diverted  to  human  food,  and  all  poultry  and  meats  and  their  products  which 
have  become  unsound,  unwholesome,  or  any  other  way  unfit  for  human  food 
including  any  rendered  or  unrendered  grease,  tallow  or  other  fats,  or  the 
carcass  or  parts  of  carcass  of  any  other  animal  or  poultry  which  is  unfit  for 
human  consumption  shall  not  be  transported  or  stored  within  the  State  of 
Mississippi  until  and  unless  the  same  shall  have  been  decharacterized, 
denatured  or  otherwise  destroyed  for  human  food  purposes.  The  commissioner 
shall  promulgate  rules  and  regulations  necessary  for  the  safe  and  proper 
handling  of  these  poultry  and  animal  parts  or  products  in  the  interest  of  public 
health.  The  commissioner  shall  exercise  the  police  powers  of  the  state  in  the 
search,  seizure,  confiscation  and  destruction  in  the  investigation  and  prosecu- 
tion of  violations  of  this  section. 
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SOURCES:  Codes,  1942,  §  4575-103;  Laws,  1964,  ch.  214,  §  3;  Laws,  1966,  ch.  232, 
§  2,  eff  from  and  after  passage  (approved  May  31,  1966). 

§  41-51-13.    Application  for  license  to  operate  plant;  fees. 

It  shall  be  the  duty  of  every  person  operating  a  disposal  plant  or  rendering 
plant  to  apply  to  the  commissioner  for  a  license  to  operate  such  establishment, 
and  no  person  shall  engage  in  this  state  in  the  business  of  operating  such  a 
disposal  plant  or  rendering  plant  without  first  having  obtained  for  each  such 
disposal  plant  so  operated  by  him,  or  in  his  behalf,  a  license  pursuant  to  this 
chapter. 

Said  commissioner  shall  keep  a  record  of  all  applications  for  licenses, 
showing  all  issued,  denied  or  revoked  by  him  and  such  other  facts  as  he  may 
prescribe.  The  application  for  a  license  shall  be  made  on  a  form  to  be  supplied 
by  the  commissioner,  and  shall  show  the  location  of  each  establishment  and  the 
name  and  address  of  the  owner  and  the  name  and  address  of  the  lessor  or 
lessee.  Such  application  shall  also  set  forth  the  particular  method  or  methods 
which  the  applicant  intends  to  employ,  or  is  employing,  in  the  transportation 
and  in  the  disposal  or  processing  of  poultry  by-products  or  the  bodies  of  such 
dead  animals;  the  number  and  location  of  all  substations  he  desires  to  operate, 
if  any;  the  number  and  kind  of  vehicles  he  will  use;  and  such  other  essential 
information  thereto  as  the  commissioner,  by  his  rules  and  regulations,  may 
require. 

The  application  shall  have  attached  thereto  the  affidavit  of  the  person 
applying  for  the  licensing  that  the  facts  set  forth  therein  are  true  and  correct. 

Such  application  shall  be  accompanied  by  an  initial  fee  of  Fifty  Dollars 
($50.00)  for  each  disposal  plant  or  rendering  plant.  Five  Dollars  ($5.00)  for 
each  substation  operated  in  conjunction  therewith,  and  Five  Dollars  ($5.00)  for 
each  vehicle  unit  used  in  transportation  of  the  poultry  by-products,  bodies  of 
dead  animals  and  products  of  said  rendering  operation.  Like  fees  shall  be  paid 
to  the  commissioner  annually  for  each  renewal  thereof.  All  fees  collected  under 
the  provisions  of  this  chapter  shall  be  deposited  in  the  general  fund  in  the  state 
treasury. 

SOURCES:  Codes,  1942,  §  4575-105;  Laws,  1964,  eh.  214,  §  5;  Laws,  1970,  eh.  255, 
§  7,  eff  from  and  after  July  1,  1970. 

RESEARCH  REFERENCES 

Am  Jur.  51  Am.  Jur.  2d,  Licenses  and  CJS.  53  C.J.S.,  Licenses  §§  70-72  et 
Permits  §§  42  et  seq.  seq. 

§  41-51-15.    Inspection  of  plant;  issuance  and  term  of  licenses. 

Upon  receipt  of  such  application,  the  commissioner,  or  some  person 
appointed  and  designated  by  him,  shall,  within  thirty  (30)  days,  inspect  the 
plant,  and  the  locality  where  such  applicant  is  conducting  or  proposes  to 
conduct  such  business,  and  shall  ascertain  whether  such  applicant  is  a 
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responsible  and  suitable  person,  financially  and  otherwise,  to  be  entrusted 
with  a  license  to  conduct  such  business  and  that  such  applicant  has  fulfilled 
and  complied  with  the  requirements  of  all  the  sections  of  this  chapter  and  of 
the  rules  and  regulations  authorized  in  this  chapter  relating  to  such  business. 

If  such  commissioner  shall  find  that  such  applicant  is  such  a  responsible 
and  suitable  person  to  conduct  such  business,  and  that  the  plant  of  such 
applicant,  and  the  methods  of  operation  thereof  comply  with  all  the  provisions 
of  this  chapter  and  with  the  rules  and  regulations  authorized  in  this  chapter, 
and  that  such  business  is  located  in  a  place  permitted  by  this  chapter,  he  shall 
thereupon  issue  to  such  applicant  a  certificate  to  that  effect. 

All  licenses  and  certificates  issued  under  this  chapter  shall  remain 
effective  until  and  unless  voluntarily  surrendered,  or  suspended  or  revoked,  as 
provided  in  this  chapter,  conditioned,  however,  upon  payment  to  the  commis- 
sioner on  or  before  July  15th  subsequent  to  the  year  of  issuance,  of  the  required 
total  annual  license  fee,  which  payment  shall  operate,  without  further  appli- 
cation, to  continue  such  licenses  and  certificates  in  full  effect  during  each  year 
for  which  such  license  fee  shall  be  paid,  unless  sooner  surrendered  or 
suspended  or  revoked. 

SOURCES:  Codes,  1942,  §  4575-105;  Laws,  1964,  ch.  214,  §  5;  Laws,  1970,  ch.  255, 
§  7,  eff  from  and  after  passage  (approved  July  1,  1970). 

Cross  References  —  License  fees,  see  §  41-51-13. 
Annual  inspection  of  plants,  see  §  41-51-23. 

Request  for  recorded  hearing  on  decisions  and  orders  of  commissioner,  see  §  41-51- 
27. 

Appeal  from  decisions  and  orders  of  commissioner,  see  §  41-51-29. 

RESEARCH  REFERENCES 


Am  Jur.  51  Am.  Jur.  2d,  Licenses  and 
Permits  §§  42  et  seq. 

16A  Am.  Jur.  PI  &  Pr  Forms  (Rev), 
Licenses  and  Permits,  Forms  26,  33  (peti- 


tion or  application  —  for  mandmaus  —  to 
compel  issuance  of  license). 

CJS.  53  C.J.S.,  Licenses  §§  70-72  et 
seq. 


§  41-51-17.    Additional  inspections  of  non-complying  appli- 
cants; fees  therefor. 

Whenever  the  commissioner,  by  his  first  inspection  of  the  applicant's 
plant,  shall  find  that  the  applicant  has  not  complied  with  all  the  requirements 
of  this  chapter  and  of  such  rules  and  regulations,  he  shall  at  once  notify  the 
applicant  in  writing,  delivered  in  person  or  by  registered  mail,  with  return 
receipt,  specifying  the  particulars  of  such  failure  to  comply  therewith  and  of 
any  further  objections  he  may  have.  Upon  being  notified  in  like  manner  by  the 
applicant  in  writing  of  such  compliance  and  that  such  plant  conforms  to  the 
requirements  of  this  chapter  and  of  such  rules  and  regulations,  the  commis- 
sioner shall,  within  ten  (10)  days,  make  a  similar  second  inspection  thereof. 
The  commissioner  shall  not  be  required  to  make  more  than  two  (2)  of  the 
aforesaid  initial  inspections  of  the  same  plant,  substation  and  vehicles  under 
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one  (1)  application  and  the  original  payment  of  fees  unless  he  so  desires.  If  one 
(1)  or  two  (2)  inspections  additional  to  the  second  inspection  are  desired  by  the 
applicant  in  effecting  a  compliance  by  him  with  the  requirements  of  this 
chapter,  such  applicant  shall  request  the  same  in  writing  and  pay  in  advance 
additional  inspection  fees  of  Twenty-five  Dollars  ($25.00)  for  each  such 
inspection  so  requested  by  him;  for  any  further  such  inspections,  he  shall  pay 
a  fee  of  One  Hundred  Dollars  ($100.00)  each. 

In  the  event  such  applicant  shall  be  refused  a  license  and  such  refusal  be 
finally  sustained  upon  any  appeal,  no  part  of  the  fees  paid  by  him  shall  be 
refunded,  but  all  such  fees  shall  belong  to  the  State  of  Mississippi,  as  a  part  of 
its  general  fund. 

SOURCES:  Codes,  1942,  §  4575-107;  Laws,  1964,  ch.  214,  §  7,  eff  from  and  after 
passage  (approved  March  26,  1964). 

Cross  References  —  Annual  inspection  of  plants,  see  §  41-51-23. 
Request  for  recorded  hearing  on  decisions  and  orders  of  commissioner,  see  §  41-51- 
27. 

Appeal  from  decisions  and  orders  of  commissioner,  see  §  41-51-29. 

§  41-51-19.    Location  of  plants. 

No  new  plant  shall  be  located  or  constructed,  or  any  discontinued  plant 
reconstructed  or  reopened,  at  any  place  in  this  state  inside  of,  or  within  two  (2) 
miles  of  the  nearest  point  of,  the  existing  corporate  limits  of  any  municipality 
with  a  population  in  excess  of  five  hundred  (500)  according  to  the  latest  federal 
census,  or  within  one  (1)  mile  of  the  nearest  boundary  of  the  lands  owned  or 
controlled  in  connection  either  with  any  state,  county,  township,  city  or  town 
park,  or  boulevard,  or  of  any  public  school  or  hospital,  or  of  any  charitable, 
religious  or  educational  institution. 

Any  existing  plant  which  shall,  on  March  26,  1964,  be  in  operation  upon  a 
site  located  in,  or  within  the  distance  aforesaid  from,  any  of  the  places  or 
objects  designated  in  this  section  shall  not  be  denied  a  license  solely  by  reason 
of  its  location. 

SOURCES:  Codes,  1942,  §  4575-108;  Laws,  1964,  ch.  214,  §  8;  Laws,  1968,  ch.  238, 
§  1,  eff  from  and  after  passage  (approved  March  28,  1968). 

ATTORNEY  GENERAL  OPINIONS 

A  plant  which  obtains  chicken  litter  of  subject  to  the  provisions  of  Section  41- 

live  chickens  from  poultry  growers  to  con-  51-19  nor  to  any  other  provisions  of  the 

vert  the  litter  into  commercial  feed  for  animal  and  poultry  by-products  disposal 

cattle  is  not  a  "disposal  plant"  nor  a  "ren-  law  of  1964,  as  set  out  in  Section  41-51-1. 

dering  plant"  as  defined  in  Section  41-  Spell,  May  3,  1996,  A.G.  Op.  #96-0284. 
51-5.  Therefore,  such  a  plant  would  not  be 
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§  41-51-21.    When  plant  may  be  deemed  suitable  or  sanitary. 

No  disposal  plant  or  rendering  plant  shall  be  deemed  a  suitable  or 
sanitary  place  for  disposing  of  poultry  by-products  or  the  bodies  of  dead 
animals  by  any  process  of  cooking  or  burning,  unless  it  conforms  to  the 
following  minimum  specifications: 

(a)  The  building  must  have  four  (4)  walls  complete  and  be  provided  with 
concrete  or  cement  floors  and  w4th  good  drainage  and  be  thoroughly  sanitary 
in  construction  and  maintenance.  Any  sewage,  drainage,  or  waste  water  of 
any  kind,  if  of  an  offensive  or  obnoxious  character  or  odor,  detrimental  to 
human,  animal,  agricultural  or  aquatic  life,  shall  not  be  permitted  to  escape 
therefrom  until  first  treated  as  herein  specified.  All  sewage  and  plant  wastes 
shall  be  disposed  of  according  to  recognized  and  accepted  sanitary  engineer- 
ing methods  which  will  not  create  a  public  health  hazard  or  unsanitary 
situation  so  as  to  be  a  nuisance. 

(b)  All  such  plants  must  be  properly  equipped  and  operated  with  steel 
tanks,  enclosed  dryers  and  cold  water  condensers.  All  tanks  shall  be  airtight 
except  proper  escapes  for  live  steam,  passing  through  the  tanks  during 
cooking,  which  steam  shall  be  condensed  by  use  of  cold  water  condensers.  All 
such  equipment  and  any  other  equipment  which  may  be  invented,  manu- 
factured and  installed  for  use  in  disposal  or  rendering  plants  shall  be  so 
constructed  and  maintained  as  to  prevent  any  avoidable  escape  of  odors  into 
the  air. 

(c)  All  skinning  and  dismembering  of  bodies  shall  be  done  within  such 
building  and  in  such  manner  and  shall  be  so  kept  therein  that  no  unneces- 
sary annoyance  shall  be  caused  other  persons  by  the  conditions  or  unsightly 
appearance  of  such  bodies  or  any  parts  and  contents  thereof,  and  all  such 
bodies  and  all  parts  and  contents  thereof  shall  be  disposed  of  within 
twenty-four  (24)  hours  after  delivery  to  such  plant,  by  some  method  herein 
specified,  except  where  rendered  impossible  by  accident  or  other  casualty 
preventing  the  operation  of  the  plant,  or  except  where  some  epidemic  or  act 
of  God  has  caused  more  bodies  to  be  accumulated  than  can  be  reasonably 
disposed  of  within  such  period  of  time  by  the  continuous  operation  of  the 
plant.  In  such  events  the  plant  shall  be  placed  in  operation  as  soon  as 
possible  and  shall  be  operated  continuously  until  all  bodies  are  disposed  of 

(d)  Such  disposal  plant  shall  be  so  situated,  constructed  and  main- 
tained and  all  operations  therein  so  conducted  at  all  times  as  not  to  create 
and  continue  unnecessarily  a  public  nuisance. 

SOURCES:  Codes,  1942,  §  4575-109;  Laws,  1964,  ch.  214,  §  9,  eff  from  and  after 
passage  (approved  March  26,  1964). 

Cross  References  —  Suspension  or  revocation  of  license  for  unsanitary  conditions, 
see  §  41-51-25. 

Nuisances,  generally,  see  §§  95-3-1  et  seq. 
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RESEARCH  REFERENCES 


ALR.  Animal  rendering  or  bone-boiling 
plant  or  business  as  nuisance.  17  A.L.R.2d 
1269. 

Am  Jur.  58  Am.  Jur.  2d,  Nuisances 
§  70. 


8  Am.  Jur.  Proof  of  Facts,  Nuisances, 
Proof  No.  1  (suit  to  enjoin  nuisance  affect- 
ing residence). 

6  Am.  Jur.  Proof  of  Facts  3d,  Act  of  God, 
§§  1  et  seq. 


§  41-51-23.    Annual  inspection  of  plant. 

The  commissioner,  in  person  or  by  anyone  authorized  by  him,  shall  inspect 
each  plant  and  place  licensed  under  this  chapter,  at  least  once  each  year,  and 
as  often  as  he  may  deem  necessary,  and  shall  see  that  the  licensees  and  all 
other  persons  comply  with  this  chapter  and  conduct  such  business  in  confor- 
mity to  this  chapter  and  to  the  rules  and  regulations  made  and  published  by 
him  pursuant  thereto. 

SOURCES:  Codes,  1942,  §  4575-110;  Laws,  1964,  ch.  214,  §  10,  eff  from  and  after 
passage  (approved  March  26,  1964). 

§  41-51-25.    Proceedings  to  suspend  or  revoke  license. 

The  commissioner  shall  have  power  to  suspend  for  any  fixed  period,  or  to 
revoke,  the  license  held  by  any  licensee  under  this  chapter  in  the  event  that 
such  licensee  shall  violate  and  fail  or  refuse  to  obey  any  of  the  provisions  of  this 
chapter,  or  of  the  rules  and  regulations  promulgated  by  the  commissioner,  or  in 
the  event  the  state  board  of  health  shall  certify  in  writing  to  the  commissioner 
that  any  particular  disposal  plant  or  rendering  plant  is  a  menace  to  the  public 
health,  stating  the  charges  specifically  and  definitely,  in  which  case  the 
hearing  hereinafter  provided  for  shall  be  held  within  thirty  (30)  days  after  such 
charges  of  said  board  are  so  filed. 

Before  any  license  shall  be  suspended  or  revoked,  the  licensee  shall  be 
furnished  with  a  written  copy  of  the  charges  made  against  him  and  a  hearing 
shall  be  had  before  the  commissioner,  or  his  authorized  representative,  at  such 
time  and  place  as  he  may  fix,  upon  at  least  ten  (10)  days'  notice  in  writing  to 
the  licensee,  to  determine  whether  such  license  shall  be  suspended  or  revoked. 
Such  notice  may  be  served  either  by  registered  mail,  with  return  receipt, 
addressed  to  such  licensee  at  the  address  shown  in  his  application,  or  in  the 
manner  provided  by  law  for  the  service  of  a  summons.  At  the  time  and  place 
fixed  for  the  hearing,  the  licensee  may  appear  in  person  and  by  counsel  and 
such  charges  shall  be  deemed  denied,  without  any  answer  thereto.  The  licensee 
may,  however,  file  an  answer  if  he  so  desires.  Any  other  person  whose  interest 
would  be  adversely  affected  either  by  the  suspension  or  revocation  of  such 
license  or  by  its  continuing  in  effect  may  intervene  and  offer  evidence  at  such 
hearings.  The  hearing  shall  be  conducted  in  a  summary  manner,  under  such 
procedure  as  the  rules  and  regulations  may  prescribe,  and  the  commissioner, 
or  his  representative,  shall  receive  and  hear  all  the  evidence  and  arguments 
offered  by  both  parties  and  shall  afford  the  licensee  full  opportunity  to  present 
all  defenses  available  to  him.  When  a  hearing  under  this  section  is  conducted 
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before  a  representative  of  the  commissioner,  a  written  report  and  summary  of 
the  evidence  at  such  hearing  shall  be  made  by  him  to  the  commissioner,  with 
recommendation  for  action  thereon.  The  commissioner,  after  such  hearing 
before  him,  or  after  considering  such  report  and  summary  of  the  evidence  by 
his  representative,  shall  render  such  decision  and  make  such  order  as  he  may 
deem  just,  either  dismissing  the  proceedings,  or  suspending  the  license  for  any 
fixed  period,  or  revoking  the  license.  Such  order  shall  be  entered  on  his  records 
and  written  notice  thereof  shall  be  forthwith  mailed  by  registered  mail,  with 
return  receipt,  to  or  served  personally  upon  such  licensee. 

SOURCES:  Codes,  1942,  §  4575-111;  Laws,  1964,  ch.  214,  §  11,  eff  from  and  after 
passage  (approved  March  26,  1964). 

Cross  References  —  State  Board  of  Health,  see  §§  41-3-1  et  seq. 
Request  for  recorded  hearing  on  decisions  and  orders  of  commissioner,  see  §  41-51- 
27. 

Appeal  from  decisions  and  orders  of  commissioner,  see  §  41-51-29. 

RESEARCH  REFERENCES 


Am  Jur.  2  Am.  Jur.  2d,  Administrative 
Law  §§  298  et  seq. 

51  Am.  Jur.  2d,  Licenses  and  Permits 
§§  56  et  seq. 

16A  Am.  Jur.  PI  &  Pr  Forms  (Rev), 
Licenses  and  Permits,  Forms  41-49  (pro- 
ceedings relating  to  suspension  or  revoca- 
tion of  license). 

§  41-51-27.    Recorded  hearing. 


16A  Am.  Jur  PI  &  Pr  Forms  (Rev), 
Licenses  and  Permits,  Forms  61-63  (pro- 
ceedings for  reinstatement  of  license). 

CJS.  53  C.J.S.,  Licenses  §§  82-86,  88, 
89,  91,  93-95,  97-99. 


Any  licensee  or  other  interested  person,  aggrieved  by  a  decision  or  order  of 
the  commissioner  made  under  the  provisions  of  this  chapter  but  entered 
without  a  recorded  hearing,  may  make  written  request  to  the  commissioner  for 
a  recorded  hearing  thereon.  The  commissioner  shall  hear  such  party  or  parties 
within  thirty  (30)  days  after  receipt  of  such  request  and  shall  give  not  less  than 
fifteen  (15)  days'  written  notice  of  the  time  and  place  of  the  hearing.  Within 
thirty  (30)  days  after  such  hearing  the  commissioner  shall  affirm,  reverse  or 
modify  his  previous  action,  specifying  his  reason  therefor.  Pending  such 
hearing,  and  decision  thereon,  the  commissioner  shall  suspend  or  postpone  the 
effective  date  of  his  previous  order. 

The  proceedings,  evidence  and  decision  or  order  of  the  commissioner  in 
any  hearing  requested  pursuant  to  the  preceding  paragraph  shall  be  recorded, 
and  any  hearing  ordered  by  the  commissioner  under  the  provisions  of  this 
chapter  may,  at  his  direction  or  upon  the  request  of  a  party  thereto,  be  so 
recorded.  Nothing  herein  shall  require  the  observance  at  any  hearing  of  formal 
rules  of  pleading  or  evidence. 
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SOURCES:  Codes,  1942,  §  4575-112;  Laws,  1964,  ch.  214,  §  12,  eff  from  and  after 
passage  (approved  March  26,  1964). 

§  41-51-29.  Appeals. 

Any  licensee  or  other  person,  aggrieved  by  any  final  decision  or  order  of  the 
commissioner  made  or  entered  in  or  on  such  decision  or  order  may  appeal  to 
the  circuit  court  of  the  First  Judicial  District  of  Hinds  County,  by  filing  with  the 
commissioner  a  petition  for  review  within  thirty  (30)  days  from  the  date  of  such 
decision  or  order,  specifying  the  grounds  upon  which  he  relies,  and  by  filing 
with  the  clerk  of  said  court  a  bond  with  such  surety  or  sureties  and  in  such 
penalty  as  shall  be  approved  by  the  commissioner  or  the  clerk  or  judge  of  said 
court,  conditioned  that  such  appellant  will  pay  all  costs  of  the  appeal  in  event 
such  appeal  is  unsuccessful.  The  state  may  appeal  from  such  decision  or  order 
in  like  time  and  manner  without  giving  bond.  Such  appeal,  and  appeal  bond, 
shall  not  operate  as  a  supersedeas,  but  the  commissioner,  or  the  judge  of  said 
circuit  court  (or  any  judge  of  the  supreme  court  in  event  of  appeals  thereto) 
may  grant  a  supersedeas  upon  such  terms  and  conditions  and  upon  such  bond 
as  may  be  deemed  proper.  All  appeal  and  supersedeas  bonds  shall  be  payable 
to  the  state  and  may  from  time  to  time  and  upon  cause  shown  be  ordered 
increased  or  ordered  replaced  by  other  bonds  with  approved  sureties,  and  may 
be  enforced  in  the  manner  provided  by  law  for  the  enforcement  of  other  similar 
bonds.  In  perfecting  such  an  appeal,  the  provisions  of  law  respecting  notice  to 
the  reporter  and  the  allowance  of  bills  of  exception,  now  or  hereafter  in  force 
respecting  appeals  from  circuit  courts  to  the  supreme  court,  shall  be  appli- 
cable. The  cause  shall  be  triable  as  a  preference  cause  either  in  term  time  or 
vacation,  and  at  such  time  and  place  as  may  be  fixed  by  the  circuit  judge.  The 
appeal  shall  be  upon  the  record,  which  shall  contain  the  petition  for  review  and 
the  proceedings,  evidence,  and  decision  or  order  appealed  from,  and  the  same 
shall  be  signed  by  the  commissioner  or  the  person  acting  as  his  representative 
and  by  him  transmitted  forthwith  to  said  circuit  court.  Such  court  shall  hear 
and  determine  the  case  presented  by  such  record,  and  may  affirm  or  set  aside 
the  decision  or  order  from  which  the  appeal  was  taken  and  shall  thereupon 
certify  its  judgment  to  the  commissioner.  In  case  the  decision  or  order  of  the 
commissioner  be  set  aside  by  the  circuit  court,  such  court  shall  enter  and 
render  such  judgment,  decision  or  order  as  the  commissioner  should  have 
rendered,  unless  it  be  necessary,  in  consequence  of  its  decision,  that  some 
decision  or  ruling  entirely  administrative  or  legislative  in  nature  be  made,  or 
that  some  fact  or  question  of  fact  not  appearing  in  or  not  settled  by  the  record 
be  ascertained  or  determined,  in  which  cases  the  matter  shall  be  remanded  to 
the  commissioner  for  further  proceedings  and  action  or  decision  in  accord  with 
the  judgment  and  direction  of  such  circuit  court  from  which  further  proceed- 
ings, action,  or  decision  of  the  commissioner  further  appeals  may  be  taken  to 
the  circuit  court  in  the  manner  provided  in  this  section.  Costs  on  an  appeal 
shall  be  awarded  as  in  other  cases.  Any  party,  including  the  state  and  the 
commissioner,  aggrieved  by  a  final  decision  of  said  circuit  court,  may  appeal  to 
the  supreme  court  in  the  manner  provided  by  law. 
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SOURCES:  Codes,  1942,  §  4575-112;  Laws,  1964,  ch.  214,  §  12,  eff  from  and  after 
passage  (approved  March  26,  1964). 

Cross  References  —  Jurisdiction  of  circuit  court,  see  §  9-7-81. 

RESEARCH  REFERENCES 

Am  Jur.  16A  Am.  Jur.  PI  &  Pr  Forms     (proceedings  for  review  of  revocation  of 
(Rev),  Licenses  and  Permits,  Forms  23  et  license), 
seq  (judicial  review  of  refusal  of  license). 

16A  Am.  Jur.  PI  &  Pr  Forms  (Rev), 
Licenses  and  Permits,  Forms  43,  46,  48 

§  41-51-31.  Penalties. 

Violation  of  any  of  the  provisions  of  this  chapter,  or  the  rules  and 
regulations  made  in  pursuance  thereof,  is  hereby  made  a  misdemeanor,  and 
any  person,  upon  conviction  thereof,  shall  be  punished  by  a  fine  of  not  less  than 
One  Hundred  Dollars  ($100.00)  nor  more  than  Five  Hundred  Dollars 
($500.00). 

SOURCES:  Codes,  1942,  §  4575-113;  Laws,  1964,  ch.  224,  §  13,  eff  from  and  after 
passage  (approved  March  26,  1964). 

Cross  References  —  Rules  and  regulations  of  commissioner,  see  §  41-51-9. 
Criminal  offense  for  sale  of  flesh  of  dead,  diseased  or  unclean  animals  as  food,  see 
§  97-27-19. 

Imposition  of  standard  state  assessment  in  addition  to  all  court  imposed  fines  or 
other  penalties  for  any  misdemeanor  violation,  see  §  99-19-73. 

RESEARCH  REFERENCES 

CJS.  3A  C.J.S.,  Animals  §§  170-173. 

§  41-51-33.    Injunctive  relief. 

The  Attorney  General  of  the  State  of  Mississippi  may  bring  an  action  in 
the  name  of  the  people  of  the  State  of  Mississippi  to  enjoin  the  continued 
operation  of  any  disposal  or  rendering  plant  found  to  be  operating  within  this 
state  for  which  no  license  has  been  obtained  under  this  chapter  or  for  which 
such  license  has  been  suspended  or  revoked. 

SOURCES:  Codes,  1942,  §  4575-114;  Laws,  1964,  eh.  214,  §  14,  eff  from  and  after 
passage  (approved  March  26,  1964). 

Cross  References  —  Attorney  general,  see  §§  7-5-1  et  seq. 
Injunctions,  generally,  see  §§  11-13-1  et  seq. 
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41-53-1.  Rabies  inoculation  of  dogs  and  cats  required. 

41-53-3.  Repealed. 

41-53-5.  Who  may  administer  virus. 

41-53-7.  Tags. 

41-53-9.  Certificate  of  inoculation;  records. 

41-53-11.  Dogs  running  at  large. 

41-53-13.  Penalties. 


§  41-53-1.    Rabies  inoculation  of  dogs  and  cats  required. 

Every  person  in  the  State  of  Mississippi  who  owns,  or  has  in  his  or  her 
possession,  any  dog  or  cat  of  the  age  of  three  (3)  months  or  over  shall  have  said 
dog  or  cat  inoculated  (vaccinated)  against  rabies  as  provided  herein  with  the 
recommended  dosage  of  an  anti-rabic  virus  (vaccine)  approved  by  the  State 
Board  of  Health,  and  it  shall  be  unlawful  for  any  person  within  the  State  of 
Mississippi  to  own  or  have  in  his  or  her  possession  within  the  State  of 
Mississippi  any  dog  or  cat  three  (3)  months  of  age  or  over  which  has  not  been 
inoculated  (vaccinated)  against  rabies  with  the  approved  dosage  of  an  ap- 
proved anti-rabic  virus  (vaccine).  It  shall  be  the  duty  of  every  person  in  this 
state  so  owning  or  having  in  his  or  her  possession  a  dog  or  cat  to  have  said  dog 
or  cat  inoculated  (vaccinated)  immediately  after  said  dog  or  cat  has  reached  the 
age  of  three  (3)  months,  and  it  shall  be  said  person's  further  duty  to  have  said 
dog  or  cat  so  inoculated  (vaccinated)  thereafter  as  required  by  the  State  Board 
of  Health.  For  a  failure  to  comply  with  this  section  said  person  shall  be  subject 
to  the  penalties  provided  in  Section  41-53-13. 

SOURCES:  Codes,  1942,  §  6815;  Laws,  1938,  ch.  357,  §  1;  Laws,  1950,  ch.  459,  §  1; 
Laws,  1983,  ch.  522,  §  29,  eff  from  and  after  July  1,  1983. 

Cross  References  —  State  board  of  health  generally,  see  §§  41-3-1  et  seq. 

RESEARCH  REFERENCES 

ALR.  Keeping  of  dogs  as  enjoinable  plaint,  petition,  or  declaration  —  knowl- 

nuisance.  11  A.L.R.3d  1399.  edge  of  dog's  vicious  propensities  —  rabies 

Liability  for  injuries  caused  by  cat.  68  disease  in  county-injury  to  infant). 
A.L.R.4th  823.  15  Am.  Jur.  Proof  of  Facts,  Rabies  Man- 
Am  Jur.  IB  Am.  Jur.  PI  &  Pr  Forms  agement  and  Treatment  §  31  (proof  of 
(Rev),  Animals,  Forms  134,  135  (com-  death  from  rabies). 

§  41-53-3.  Repealed. 

Repealed  by  Laws,  1983,  ch.  522,  §  50,  eff  from  and  after  July  1,  1983. 
[Codes,  1942,  §  6816;  Laws,  1938,  ch.  357,  §  2;  Laws,  1950,  ch.  459,  §  2] 
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Editor's  Note  —  Former  §  41-53-3  pertained  to  the  administering  of  vaccine  in 
accordance  with  this  chapter,  and  with  the  procurement  and  storage  thereof. 

§  41-53-5.    Who  may  administer  virus. 

All  inoculations  (vaccinations)  done  in  accordance  with  this  chapter  must 
be  done  by  either  a  licensed  veterinarian  or  other  competent  person  granted  a 
permit  to  administer  virus  (vaccine)  by  the  state  board  of  health. 

SOURCES:  Codes,  1942,  §  6817;  Laws,  1938,  ch.  357,  §  3;  Laws,  1983,  ch.  522, 
§  30,  eff  from  and  after  July  1,  1983. 

§  41-53-7.  Tags. 

It  shall  be  the  duty  of  the  manufacturer  or  manufacturers  contracted  with 
to  furnish  virus  (vaccine)  to  furnish  with  each  ampoule  (dose)  of  virus 
(vaccine),  a  suitable  metal  tag  approved  by  the  state  board  of  health,  which 
may  be  securely  bradded  to  the  collar  of  the  dog  inoculated  (vaccinated).  Said 
tag  shall  have  stamped  thereon  the  serial  number  of  vaccination  and  the  year 
in  which  said  dog  was  inoculated.  This  tag  shall  be  furnished  to  the  owner 
when  said  dog  is  inoculated  (vaccinated),  and  it  shall  be  his  duty  to  securely 
attach  same  to  the  collar,  and  each  dog  owned  by  or  in  the  possession  of  any 
person  within  the  State  of  Mississippi  shall  wear  at  all  times  a  collar  or  other 
device  which  shall  have  securely  bradded  on  to  it  the  metal  tag  provided  for 
above.  Any  such  tag  shall  not  be  transferable  to  any  dog  other  than  the  dog  for 
which  it  was  issued. 

SOURCES:  Codes,  1942,  §  6818;  Laws,  1938,  ch.  357,  §  4. 

§  41-53-9.    Certificate  of  inoculation;  records. 

All  persons  administering  virus  (vaccine)  in  accordance  with  this  chapter 
shall  furnish  the  owner  of  each  dog  or  cat  inoculated  (vaccinated)  a  certificate 
of  inoculation  (vaccination)  for  each  dog  or  cat  inoculated  (vaccinated)  indicat- 
ing the  breed  of  each  dog  or  cat  inoculated  (vaccinated),  the  sex  of  each  dog  or 
cat  inoculated  (vaccinated),  and  the  markings  and  the  serial  number  of  the  tag 
attached  to  the  collar  or  some  other  device  on  each  dog.  Persons  administering 
virus  (vaccine)  in  accordance  with  this  chapter  shall  maintain  records  of  each 
inoculation,  indicating  the  owner  of  each  dog  or  cat  inoculated  (vaccinated),  the 
breed  of  each  dog  or  cat  inoculated  (vaccinated),  the  sex  of  each  dog  or  cat 
inoculated  (vaccinated),  and  the  markings  and  serial  number  of  the  tag 
furnished  to  the  owner  of  each  dog. 

SOURCES:  Codes,  1942,  §  6820;  Laws,  1938,  ch.  357,  §  6;  Laws,  1983,  ch.  522, 
§  31,  eff  from  and  after  July  1,  1983. 
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RESEARCH  REFERENCES 


Am  Jur.  61  Am.  Jur.  2d,  Physicians, 
Surgeons,  and  Other  Healers  §  112. 

§  41-53-11.    Dogs  running  at  large. 

(1)  It  shall  be  lawful  and  it  shall  be  their  duty  for  any  sheriff,  conservation 
officer  or  peace  officer  of  a  county  or  municipality  to  kill  any  dog  above  the  age 
of  three  (3)  months  found  running  at  large  on  whose  neck  there  is  no  such 
collar  and  tag.  No  action  shall  be  maintained  by  the  owner  for  such  killing. 
However,  it  shall  be  the  duty  of  said  officer  who  finds  a  dog  or  dogs  running  at 
large  to  first  keep  said  dog  or  dogs  for  a  period  of  five  (5)  days  and  notify  the 
sheriff  of  said  county  that  he  has  said  dog  or  dogs,  giving  the  sheriff  a 
description  of  same.  If  anyone  proves  himself  to  be  the  owner  of  same,  he  shall 
pay  said  officer  the  sum  of  fifty  cents  (50^)  before  the  dog  is  delivered  to  the 
owner. 

(2)  It  shall  be  the  duty  of  any  sheriff,  conservation  officer  or  peace  officer 
of  a  county  or  municipality  to  kill  or  otherwise  destroy  any  and  all  dogs  above 
the  age  of  three  (3)  months  which  are  running  at  large  and  have  not  been 
inoculated  (vaccinated)  as  required  in  this  chapter. 

SOURCES:  Codes,  1942,  §§  6819,  6821;  Laws,  1938,  ch.  357,  §  5;  Laws,  1974,  ch. 
569,  §  5;  Laws,  1983,  ch.  522,  §  32,  eff  from  and  after  July  1,  1983. 

Cross  References  —  Authority  of  counties  to  control  and  impound  dogs  running  at 
large,  see  §  19-5-50. 

Authority  of  municipalities  to  control  animals  running  at  large  and  to  establish  city 
pounds,  see  §  21-19-9. 

Estrays,  generally,  see  §§  69-13-301  et  seq. 


ATTORNEY  GENERAL  OPINIONS 


An  officer  must  keep  all  dogs  described 
in  Section  41-53-11  for  five  days  and  notify 
the  sheriff  before  killing  the  dogs.  If  a  dog 
was  obviously  rabid  and  a  clear  and  pres- 
ent danger  to  the  public  safety,  the  five 
day  waiting  period  would  not  apply.  Stone, 
April  19,  1996,  A.G.  Op.  #96-0239. 

Section  41-53-11(2)  does  not  contain  the 
liability  protection  that  is  found  in  subsec- 
tion (1).  Therefore,  an  officer  that  destroys 
a  dog  under  subsection  (2),  without  wait- 
ing the  five  day  period,  may  subject  him- 
self to  liability  for  such  action.  Stone, 
April  19,  1996,  A.G.  Op.  #96-0239. 

Section  19-3-40  allows  a  county  to  con- 
tract with  a  humane  society  to  maintain 


an  animal  shelter.  Any  contract  providing 
for  these  services  would  be  in  addition  to, 
and  would  not  supplant,  the  sheriff's  du- 
ties as  provided  in  this  section.  Spragin, 
Jan.  21,  2004,  A.G.  Op.  03-0701. 

A  sheriff  could  appoint  the  county  ani- 
mal control  officer  to  be  a  deputy  for  the 
purpose  of  handling  any  situation  regard- 
ing a  rabid  or  vicious  animal.  However, 
that  if  such  officer  is  declared  a  deputy 
sheriff,  she  would  be  an  agent  of  the 
sheriff  and  the  sheriff  would  be  respon- 
sible for  her  actions.  Jewell,  Aug.  20,  2004, 
A.G.  Op.  04-0290. 
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§  41-53-13 


RESEARCH  REFERENCES 


ALR.  Civil  liability  of  landowner  for 
killing  or  injuring  trespassing  dog.  15 
A.L.R.2d  578. 

Dog  owner's  liability  for  damages  from 
motor  vehicle  accident  involving  attempt 
to  avoid  collision  with  dog  on  highway.  41 
A.L.R.Sd  888. 

Construction  and  application  of  ordi- 
nances relating  to  unrestrained  dogs,  cats, 
or  other  domesticated  animals.  1 
A.L.R.4th  994. 

Liability  of  owner  of  dog  for  dog's  biting 
veterinarian  or  veterinarian's  employee.  4 
A.L.R.4th  349. 

§  41-53-13.  Penalties. 


Validity  and  construction  of  statute,  or- 
dinance, or  regulation  applying  to  specific 
dog  breeds,  such  as  "pit  bulls"  or  "bull 
terriers".  80  A.L.R.4th  70. 

Am  Jur.  IB  Am.  Jur.  PI  &  Pr  Forms 
(Rev),  Animals,  Forms  21-26  (proceedings 
for  destruction  of  diseased  animals). 

1  Am.  Jur.  Proof  of  Facts,  Animals, 
Proof  No.  5  (justifiable  destruction  of  ani- 
mal). 

CJS.  3A  C.J.S.,  Animals  §§  138,  288. 


The  failure  or  refusal  of  any  person  to  comply  with  any  of  the  provisions  of 
this  chapter  shall  constitute  a  misdemeanor,  and  the  offender  shall,  on 
conviction  thereof,  be  fined  for  the  first  offense  in  a  sum  not  to  exceed  Five 
Dollars  ($5.00)  and  for  the  second  offense  in  a  sum  not  to  exceed  Twenty-five 
Dollars  ($25.00)  and  for  the  third  offense  a  sum  not  to  exceed  Fifty  Dollars 
($50.00),  together  with  all  costs.  It  shall  be  the  duty  of  the  sheriffs,  conserva- 
tion officers  and  all  peace  officers  of  the  counties  and  municipalities  of 
Mississippi  to  enforce  this  chapter.  It  shall  be  the  duty  of  the  county  attorneys 
and  district  attorneys  of  this  state  to  prosecute  all  violators  of  this  chapter. 

SOURCES:  Codes,  1942,  §  6821;  Laws,  1938,  ch.  357,  §  7;  Laws,  1974,  ch.  569,  §  6, 
eff  from  and  after  passage  (approved  April  24,  1974). 

Cross  References  —  Authority  of  municipalities  to  control  animals  running  at  large 
and  to  establish  city  pounds,  see  §  21-19-9. 

Requirement  that  dogs  and  cats  be  inoculated  against  rabies,  see  §  41-53-1. 

Imposition  of  standard  state  assessment  in  addition  to  all  court  imposed  fines  or 
other  penalties  for  any  misdemeanor  violation,  see  §  99-19-73. 

ATTORNEY  GENERAL  OPINIONS 

Any  animal  control  officer  who  is  a  sippi  Code;  such  chapter  may  be  enforced 

peace  officer  or  a  deputy  sheriff  has  the  by  county  tickets  or  affidavits  filed  in  the 

authority  and  duty  to  enforce  the  provi-  proper  court.  Eger,  Nov.  9,  2001,  A.G.  Op. 

sions  of  Title  41,  Chapter  53  of  the  Missis-  #01-0680. 

RESEARCH  REFERENCES 

ALR.  Landlord's  liability  to  third  per-  dangerous  or  vicious  animal  kept  by  ten- 
son  for  injury  resulting  from  attack  by     ant.  81  A.L.R.3d  638. 
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CHAPTER  55 
Public  Ambulance  Service 

Public  Ambulance  Services  by  Governmental  Entities    41-55-1 

Air  Ambulance  Service  Districts    41-55-31 

PUBLIC  AMBULANCE  SERVICES  BY  GOVERNMENTAL  ENTITIES 

Sec. 

41-55-1.  Maintenance  and  operation  of  public  ambulance  service  by  political 

entities. 

41-55-2.  Defrayal  of  cost  of  public  ambulance  service. 

41-55-3.  Joint  service  by  counties  and  municipalities;  contracts,  apportionment 

of  ownership  of  property  and  costs  of  operation. 

41-55-5.  Casualty  and  liability  insurance  in  connection  with  ambulance  service; 

partial  waiver  of  immunity. 

41-55-7.  Effect  of  existence  of  adequate  private  ambulance  service;  public  subsi- 

dies. 

41-55-9.  Maintenance  and  operation  of  ambulance  service  by  certain  hospitals. 

41-55-11.  Repealed. 

§  41-55-1.    Maintenance  and  operation  of  public  ambulance 
service  by  political  entities. 

The  board  of  supervisors  of  any  county  and  the  governing  authorities  of 
any  city,  tov^n,  or  any  political  subdivision  thereof,  either  separately  or  acting 
in  conjunction,  in  their  discretion  and  upon  finding  that  adequate  public 
ambulance  service  vv^ould  not  otherwise  be  available,  may  ov^n,  maintain,  and 
operate  a  public  ambulance  service  as  a  governmental  function,  fix  and  collect 
charges  therefor,  and  adopt,  promulgate  and  enforce  reasonable  rules  and 
regulations  for  the  operation  of  said  service.  Any  political  subdivision,  or  parts 
thereof,  acting  hereunder  may  contract  and  otherwise  cooperate  with  any 
department  or  agency  of  the  United  States  Government  or  the  State  of 
Mississippi,  or  any  county,  city,  town,  or  supervisors  district  of  the  same,  or 
other  counties  of  the  State  of  Mississippi  in  carrying  out  any  of  the  powers 
herein  conferred  or  otherwise  effectuating  the  purposes  of  Sections  41-55-1 
through  41-55-11  and  in  so  doing  accept  gifts,  money,  and  other  property  of 
whatever  kind. 

SOURCES:  Codes,  1942,  §  2997-21;  Laws,  1968,  ch.  290,  §  1,  eff  from  and  after 
passage  (approved  July  19,  1968). 

Editor's  Note  —  Section  41-55-11  referred  to  in  this  section  was  repealed  by  its  own 
terms  by  Laws  of  1992,  ch.  491,  §  26,  eff  from  and  after  October  1,  1993. 

Cross  References  —  Effect  of  existence  of  adequate  private  ambulance  service  on 
contracts  for  public  ambulance  service,  see  §  41-55-7. 

Operation  and  maintenance  of  ambulance  service  by  public  hospitals,  see  §  41-55-9. 

Air  ambulance  service  districts,  see  §§  41-55-31  et  seq. 

Emergency  medical  services  law,  see  §§  41-59-1  et  seq. 

Advanced  life  support  personnel  and  services,  see  §§  41-60-11  et  seq. 
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§  41-55-3 


ATTORNEY  GENERAL  OPINIONS 


Statute  authorizes  city  to  charge  user 
fee  to  individuals  who  actually  use  ambu- 
lance service  but  does  not  authorize  city  to 
charge  availability  fee;  general  fee 
charged  to  all  homeowners  and  businesses 
regardless  of  whether  or  not  they  use 
service  would  in  actuality  be  tax  for  sup- 
port of  ambulance  service.  Hancock,  Oct. 
4,  1990,  A.G.  Op.  #90-0729. 


County  may  contract  with  Regional 
Medical  Center  for  ambulance  service. 
Walters,  Sept.  2,  1992,  A.G.  Op.  #92-0648. 

It  is  within  the  power  of  a  city  to  enter 
into  a  contract  with  a  local  hospital  to 
provide  ambulance  services  and  to  set  a 
reasonable  rate  for  those  services. 
Thomas,  Nov.  19, 1999,  A.G.  Op.  #99-0626. 


§  41-55-2.    Defrayal  of  cost  of  public  ambulance  service. 

The  board  of  supervisors  of  counties  having  a  population  of  not  more  than 
tv^enty-tv^o  thousand  (22,000)  nor  less  than  fifteen  thousand  (15,000)  as  shov^n 
by  the  1970  federal  census  and  having  an  assessed  valuation  in  excess  of 
Twenty  Million  Dollars  ($20,000,000.00)  in  1970  and  being  traversed  by 
Interstate  Highway  No.  55,  may,  in  the  discretion  of  the  board,  set  aside, 
appropriate  and  expend  moneys  from  the  general  fund  to  be  used  solely  for 
defraying  the  cost  of  providing  public  ambulance  service  as  authorized  by 
Sections  41-55-1  through  41-55-11. 

SOURCES:  Codes,  1942,  §  2997-21;  Laws,  1972,  ch.  462,  §§  1,  2;  Laws,  1986,  ch. 
400,  §  25,  eff  from  and  after  October  1,  1986. 

Editor's  Note  —  Section  41-55-11  referred  to  in  this  section  was  repealed  by  its  own 
terms  by  Laws  of  1991,  ch.  491,  §  26,  eff  from  and  after  October  1,  1993. 

§  41-55-3.  Joint  service  by  counties  and  municipalities;  con- 
tracts, apportionment  of  ownership  of  property  and  costs  of 
operation. 

In  acting  jointly  the  board  of  supervisors  of  any  such  county  acting  for  the 
county  or  supervisors  district  of  the  county,  and  the  governing  authorities  of 
any  city  or  town,  acting  for  the  city  or  town,  are  hereby  authorized  and 
empowered  to  contract  with  each  other,  for  and  on  behalf  of  the  political 
subdivisions  or  parts  thereof  which  each  represents,  with  respect  to  any  and  all 
things  related  to  the  matters  and  things  authorized  in  Sections  41-55-1 
through  41-55-11,  and  particularly  to  apportion  and  prorate  the  ownership  of 
the  property  acquired  or  to  be  acquired  in  such  a  joint  undertaking,  and  to 
determine  the  proportionate  part  of  the  cost  of  maintenance,  support  and 
operation  to  be  assumed  by  each. 

SOURCES:  Codes,  1942,  §  2997-22;  Laws,  1968,  ch.  290,  §  2,  eff  from  and  after 
passage  (approved  July  19,  1968). 

Editor's  Note  —  Section  41-55-11  referred  to  in  this  section  was  repealed  by  its  own 
terms  by  Laws  of  1992,  ch.  491,  §  26,  eff  from  and  after  October  1,  1993. 

Cross  References  —  Emergency  medical  services  law,  see  §§  41-59-1  et  seq. 
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§  41-55-5.  Casualty  and  liability  insurance  in  connection  with 
ambulance  service;  partial  waiver  of  immunity. 

The  governing  authority  of  or  for  any  such  pohtical  subdivision  or  part 
thereof  shall  have  further  power  and  authority  to  obtain  insurance  against 
casualty  to  the  property  used  or  useful  in  such  public  ambulance  service. 

SOURCES:  Codes,  1942,  §  2997-23;  Laws,  1968,  ch.  290,  §  3;  Laws,  1984,  ch.  495, 
§  18;  reenacted  and  amended.  Laws  1985,  ch.  474,  §  26;  Laws,  1986,  eh.  438, 
§  27;  Laws,  1987,  ch.  483,  §  28;  Laws,  1988,  ch.  442,  §  25;  Laws,  1989,  ch.  537, 
§  24;  Laws,  1990,  ch.  518,  §  25;  Laws,  1991,  ch.  618,  §  24;  Laws,  1992,  ch.  491 
§  25,  eff  from  and  after  passage  (approved  May  12,  1992). 


Cross  References  —  Participation  in  a  comprehensive  plan  of  one  or  more  policies 
of  liability  insurance  procured  and  administered  by  the  Department  of  Finance  and 
Administration,  see  §  11-46-17. 

Emergency  medical  services  law,  see  §§  41-59-1  et  seq. 


RESEARCH  REFERENCES 


ALR.  Liability  of  operator  of  ambulance 
service  for  personal  injuries  to  person  be- 
ing transported.  68  A.L.R.4th  14. 

§  41-55-7.    Effect  of  existence  of  adequate  private  ambulance 
service;  public  subsidies. 

If  there  is  in  operation  an  adequate  privately  run  ambulance  service,  then 
the  governing  authorities  are  hereby  prohibited  from  contracting  for  ambu- 
lance services  to  be  run  by  the  public  body.  The  governing  authorities  may, 
however,  subsidize  such  existing  privately  run  ambulance  service,  in  their 
discretion,  if  they  deem  necessary  to  keep  such  service  in  operation. 

SOURCES:  Codes,  1942,  §  2997-25;  Laws,  1968,  ch.  290,  §  5,  eff  from  and  after 
passage  (approved  July  19,  1968). 


Cross  References  —  Emergency  medical  services  law,  see  §§  41-59-1  et  seq. 


JUDICLVL  DECISIONS 


1.  In  general. 

County  board  of  supervisors  did  not 
violate  the  preference  for  contracting  with 
private  ambulance  services  under  Miss. 
Code  Ann.  §  41-55-7  when  it  entered  into 
a  contract  with  a  public  company  after  a 
private  ambulance  service  informed  the 
board  it  was  terminating  its  services  to 
the  county.  Stone  County  v.  Stone  County 
Hosp.  Ambulance  Serv.,  64  So.  3d  507 
(Miss.  Ct.  App.  2010),  writ  of  certiorari 


denied  by  63  So.  3d  1229,  2011  Miss. 
LEXIS  328  (Miss.  2011). 

Miss.  Code  Ann.  §  41-55-7  did  not  pro- 
hibit the  county  board  of  supervisors  from 
awarding  an  ambulance  contract  to  an- 
other private  entity  just  because  there 
was  an  existing  adequate  privately  run 
ambulance  service  that  had  previously 
been  awarded  the  contract.  Malone  v. 
Leake  County  Bd.  of  Supervisors,  841  So. 
2d  141  (Miss.  2003). 
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§  41-55-9 


A  county  board  of  supervisors'  decision 
to  award  a  contract  for  ambulance  service 
to  a  public  agency  evaded  §  41-55-7,  even 
though  the  board  found  that  a  need  ex- 
isted for  the  ambulance  service  "which 
would  not  otherwise  be  available,"  where 
there  was  no  finding  that  an  adequate 
privately  run  ambulance  service  was  un- 
available. Cook  V.  Board  of  Supvrs.,  571 
So.  2d  932  (Miss.  1990). 

Section  41-55-7  does  not  speak  to  the 
relative  rights  or  standing  of  private  am- 
bulance services  among  themselves,  nor 


does  it  afford  criteria  for  preferring  one 
over  another.  Rather,  the  statute  ad- 
dresses only  the  relative  standing  of  pri- 
vate entrepreneurs  as  a  whole  vis-a-vis 
public  providers  and  mandates  private 
preference  where  at  least  one  such  private 
entity  may  provide  probable  proof  that  its 
ambulance  service  is  and  will  be  ad- 
equate. The  statute  regards  the  matter  of 
contract  price  essentially  irrelevant.  Cook 
V.  Board  of  Supvrs.,  571  So.  2d  932  (Miss. 
1990). 


ATTORNEY  GENERAL  OPINIONS 


A  county  may  contract  with  a  privately 
run  out-of-county  ambulance  service  if  the 
board  of  supervisors  finds,  consistent  with 
fact,  that  such  ambulance  service  is  ad- 
equate and  if  the  subsidy  is  necessary  to 
keep  such  services  in  operation.  Lee,  May 
15,  1992,  A.G.  Op.  #92-0370. 

Section  41-55-7  authorizes  a  municipal- 
ity to  appropriate  a  specific  sum  which  is 


included  in  the  municipal  budget  to  a 
privately  run  ambulance  service,  the  stat- 
ute does  not  authorize  a  municipality  to 
execute  a  continuing  guaranty  to  a  gov- 
ernmental entity  or  other  lender  to  secure 
funds  loaned  to  a  privately  run  ambulance 
service.  Elliott,  May  18,  1995,  A.G.  Op. 
#95-0311. 


§  41-55-9.    Maintenance  and  operation  of  ambulance  service 
by  certain  hospitals. 

In  addition  to  other  authority  specifically  conferred  on  it  or  arising  by 
necessary  implication,  the  board  of  commissioners  or  board  of  trustees  of  any 
hospital  owned  separately  or  jointly  by  one  or  more  of  such  counties,  cities, 
towns,  or  supervisors  districts  of  the  same  or  other  such  counties  as  defined  in 
Section  41-55-1  may,  in  its  discretion  and  upon  a  finding  that  adequate 
ambulance  service  would  not  otherwise  be  available,  own,  operate,  and 
maintain  a  public  ambulance  service  as  an  integral  part  of  its  governmental 
function  of  operating  and  maintaining  a  hospital  and,  in  so  doing,  shall  possess 
and  may  exercise  and  enjoy  the  same  authority,  powers,  rights,  privileges  and 
immunities  with  respect  to  the  operation  and  maintenance  of  said  service  as  it 
possesses  and  may  exercise  and  enjoy  with  respect  to  the  operation  and 
maintenance  of  other  departments  of  the  hospital,  including  the  right  to  fix 
and  collect  charges  for  such  ambulance  service,  and  to  adopt,  promulgate  and 
enforce  reasonable  rules  and  regulations  for  the  operation  of  said  service. 

In  addition  to  the  foregoing,  the  board  of  commissioners  or  board  of 
trustees  of  any  such  public  hospital  may,  in  its  discretion  and  upon  a  finding 
that  adequate  public  ambulance  service  would  not  otherwise  be  available, 
either  contract  with  the  governing  authority  or  authorities  of  one  or  more  other 
such  public  hospitals,  with  the  governing  authority  or  authorities  of  one  or 
more  private  nonprofit  hospitals,  or  with  the  governing  authorities  of  a 
combination  of  both  types  of  hospitals  as  aforesaid,  for  the  joint  ownership, 
operation  and  maintenance  of  a  public  ambulance  service.  Moreover,  the  board 
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of  commissioners  or  board  of  trustees  of  any  such  public  hospital,  upon  a 
further  finding  that  it  is  necessary  or  expedient  to  do  so,  may,  individually  or 
jointly  with  the  governing  authority  or  authorities  of  either  or  both  types  of 
hospitals  as  aforesaid,  organize  and  participate  in  the  ownership  of  a  nonprofit 
corporation  organized  under  the  laws  of  the  State  of  Mississippi  for  the  specific 
purpose  of  providing  public  ambulance  service.  Any  such  contract  and  any  such 
charter  of  incorporation  shall  include  specific  provisions  for  retaining  majority 
control  in  the  public  hospital  or  hospitals  involved,  to  preserve  and  protect  the 
funds  and  property  of  the  public  hospital  or  hospitals  involved  and  to  provide 
for  termination  of  the  arrangement  upon  reasonable  notice  by  the  public 
hospital  or  hospitals. 

SOURCES:  Codes,  1942,  §  2997-24;  Laws,  1968,  ch.  290,  §  4,  eff  from  and  after 
passage  (approved  July  19,  1968). 

Cross  References  —  Effect  of  existence  of  adequate  private  ambulance  service  on 
contracts  for  public  ambulance  service,  see  §  41-55-7. 

ATTORNEY  GENERAL  OPINIONS 


Board  of  trustees  of  community  hospital 
may  increase  its  fees  for  public  ambulance 
service  which  is  part  of  hospital  and  is  not 
required  to  obtain  approval  or  consent  of 
governing  authorities  of  municipality  in 
county  which  hospital  serves.  Nichols, 
Sept.  10,  1992,  A.G.  Op.  #92-0658. 

Board  of  trustees  of  community  hospital 
has  authority  to  maintain  ambulance  ser- 

§  41-55-11.  Repealed. 


vice  as  a  part  of  community  hospital  and 
to  fix  rates  for  this  service;  municipal 
ordinance  which  provides  that  rates  for 
ambulance  services  of  community  hospital 
set  by  board  of  trustees  must  be  approved 
by  governing  authorities  of  city  is  incon- 
sistent with  statute.  Hayslett,  Oct.  14, 
1992,  A.G.  Op.  #92-0789. 


Repealed  by  its  own  terms  by  Lav^s,  1992,  ch.  491,  §  26,  eff  from  and  after 
October  1,  1993. 

[Codes,  1942,  §  2997-26;  Laws,  1968,  ch.  290,  §  6;  repealed.  Laws,  1984, 
ch.  495,  §  36,  and  repealed  by  Laws,  1984,  1st  Ex  Sess,  ch.  8,  §  3;  reenacted 
and  amended.  Laws,  1985,  ch.  474,  §  43;  Laws,  1986,  ch.  438,  §  28;  Laws, 
1987,  ch.  483,  §  29;  Laws,  1988,  ch.  442,  §  26;  Laws,  1989,  ch.  537,  §  25;  Laws, 
1990,  ch.  518,  §  26;  Laws,  1991,  ch.  618,  §  25;  Laws,  1992,  ch.  491  §  26] 

Editor's  Note  —  Former  §  41-55-11  related  to  minimum  insurance  coverage  for 
ambulance  service  operators  and  waiver  of  immunity  to  the  extent  of  such  coverage. 

AIR  AMBULANCE  SERVICE  DISTRICTS 

Sec. 

41-55-31.         Legislative  declaration. 

41-55-33.         Establishment  of  air  ambulance  service  districts  authorized;  boundar- 
ies. 

41-55-35.         Publication  of  notice  of  intention;  election. 

41-55-37.         Board  of  directors  established;  qualifications  and  term. 
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liminary  expenses. 

41-55-51. 

Acceptance  of  funds  from  public  or  private  sources;  repayment. 

41-55-53. 

Deposit  of  funds. 

41-55-55. 

Additional  counties  may  join. 

41-55-57. 

Rates  for  services. 

§  41-55-31.    Legislative  declaration. 

It  is  hereby  declared  as  a  matter  of  legislative  determination  that  deaths 
from  highv^ay  traffic  accidents  have  reached  an  alarming  rate,  that  ambulance 
service  is  not  readily  available  to  many  rural  outposts  in  the  state,  that  many 
deaths  could  be  prevented  if  prompt  medical  attention  v^ere  provided,  and  that 
the  provision  of  air  ambulance  service  v^ould  be  for  the  general  w^elfare  of  the 
entire  population  of  the  State. 

SOURCES:  Codes,  1942,  §  2997-41;  Laws,  1971,  ch.  457,  §  1,  eff  from  and  after 
passage  (approved  March  29,  1971). 

Cross  References  —  Operation  and  maintenance  of  public  ambulance  service,  see 
§§  41-55-1  et  seq. 

Aircraft  for  use  of  Governor,  state  departments  and  agencies,  see  §§  61-13-1  et  seq. 

§  41-55-33.    Establishment  of  air  ambulance  service  districts 
authorized;  boundaries. 

The  boards  of  supervisors  of  tv^o  or  more  counties  are  hereby  authorized  to 
act  jointly  in  the  establishment  of  an  air  ambulance  service  district  by 
spreading  upon  their  minutes  by  resolution  their  intention  to  create  the 
district.  The  boundaries  of  the  districts  as  they  are  established  shall  coincide 
v^ith  the  nine  districts  of  the  Mississippi  Highway  Safety  Patrol  as  constituted 
on  March  29,  1971. 

SOURCES:  Codes,  1942,  §  2997-42;  Laws,  1971,  ch.  457,  §  2,  eff  from  and  after 
passage  (approved  March  29,  1971). 

Cross  References  —  Emergency  medical  services  law,  see  §§  41-59-1  et  seq. 
State  highway  safety  patrol,  see  §§  45-3-1  et  seq. 

§  41-55-35.    Publication  of  notice  of  intention;  election. 

Notice  of  the  intention  to  create  an  air  ambulance  service  district  shall  be 
published  at  least  three  (3)  times  during  a  period  of  twenty-one  (21)  days  in  one 
(1)  newspaper  circulated  in  the  county  in  which  shall  be  stated  the  counties 
cooperating  to  create  the  district,  the  date  the  district  shall  be  created,  and  the 
purpose  of  the  district.  If  twenty  percent  (20%)  or  one  thousand  five  hundred 
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(1,500)  of  the  qualified  electors  of  said  county  shall  file  a  written  protest 
against  the  creation  of  said  district  on  or  before  the  date  specified  in  such 
resolution  then  an  election  on  the  question  of  said  county  joining  said  district 
shall  be  called  and  held  as  provided  by  law.  The  determination  of  said  issue 
shall  be  determined  by  a  majority  of  the  qualified  electors  voting  in  said 
election. 

SOURCES:  Codes,  1942,  §  2997-43;  Laws,  1971,  ch.  457,  §  3,  eff  from  and  after 
passage  (approved  March  29,  1971). 

§  41-55-37.    Board  of  directors  established;  qualifications  and 
term. 

When  the  Governor  shall  have  received  at  least  two  (2)  such  resolutions 
from  any  one  (1)  air  ambulance  service  district,  he  shall  within  five  (5)  days 
appoint  from  the  district-at-large  his  one  (1)  member  of  the  board  of  directors 
of  the  district.  Thereafter  the  board  of  supervisors  of  each  county  in  the  district 
which  has  certified  to  its  joinder  in  the  district  shall  appoint  one  resident  of  its 
county  as  its  member  of  the  board  of  directors  of  the  district.  The  appointee 
may  by  vocation  be  related  to  the  hospital  or  medical  fields  or  engaged  in  an 
ambulance  service  but  all  appointments  shall  not  be  limited  to  persons  with 
such  backgrounds.  The  term  of  each  member  shall  coincide  with  that  of  the 
appointing  official,  so  that  after  the  initial  appointment  the  terms  shall  be  for 
a  period  of  four  (4)  years. 

SOURCES:  Codes,  1942,  §  2997-44;  Laws,  1971,  eh.  457,  §  4,  eff  from  and  after 
passage  (approved  March  29,  1971). 

§  41-55-39.    Oath  of  office. 

Each  director  of  an  air  ambulance  service  district  shall  take  and  subscribe 
to  the  general  oath  of  office,  required  by  Section  268  of  the  Constitution  of  the 
State  of  Mississippi,  before  a  chancery  clerk  that  he  will  faithfully  discharge 
the  duties  of  the  office,  which  oath  shall  be  filed  with  the  said  clerk  and  by  him 
preserved. 

SOURCES:  Codes,  1942,  §  2997-45;  Laws,  1971,  ch.  457,  §  5,  eff  from  and  after 
passage  (approved  March  29,  1971). 

§  41-55-41.  Compensation. 

If  compensation  is  to  be  paid  to  any  member  of  the  board  of  directors  of  an 
air  ambulance  service  district,  it  shall  be  paid  by  the  district  from  any  funds 
available.  In  no  event  shall  such  compensation  exceed  the  sum  of  Twenty-two 
Dollars  and  Fifty  Cents  ($22.50)  per  day 

SOURCES:  Codes,  1942,  §  2997-46;  Laws,  1971,  ch.  457,  §  6,  eff  from  and  after 
passage  (approved  March  29,  1971). 
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§  41-55-43.    Officers;  bond. 

The  board  of  directors  of  an  air  ambulance  service  district  shall  annually 
elect  from  its  number  a  president  and  a  vice  president  of  the  district,  and  such 
other  officers  as  in  the  judgment  of  the  board  are  necessary.  The  president  shall 
be  the  chief  executive  officer  of  the  district  and  the  presiding  officer  of  the 
board,  and  shall  have  the  same  right  to  vote  as  any  other  director.  The  vice 
president  shall  perform  all  duties  and  exercise  all  powers  conferred  by  Sections 
41-55-31  through  41-55-57  upon  the  president  when  the  president  is  absent  or 
fails  or  declines  to  act,  except  the  president's  right  to  vote.  The  board  shall  also 
appoint  a  secretary  and  a  treasurer  who  may  or  may  not  be  members  of  the 
board,  and  it  may  combine  these  offices. 

The  treasurer  shall  give  bond  in  the  sum  of  not  less  than  Fifty  Thousand 
Dollars  ($50,000.00)  as  set  by  the  board  of  directors,  and  each  director  may  be 
required  to  give  bond  in  the  sum  of  not  less  than  Ten  Thousand  Dollars 
($10,000.00),  with  sureties  qualified  to  do  business  in  this  state.  The  premiums 
on  said  bonds  shall  be  an  expense  of  the  district.  The  condition  of  each  such 
bond  shall  be  that  the  treasurer  or  directors  will  faithfully  perform  all  duties 
of  their  offices  and  account  for  all  money  or  other  assets  which  shall  come  into 
his  custody  as  treasurer  or  director  of  the  district. 

SOURCES:  Codes,  1942,  §  2997-47;  Laws,  1971,  ch.  457,  §  7,  eff  from  and  after 
passage  (approved  March  29,  1971). 

§  41-55-45.    Powers  of  district. 

(1)  Any  air  ambulance  service  district,  through  its  board  of  directors,  is 
hereby  empowered: 

(a)  To  develop,  in  conjunction  with  the  head  of  any  federal  and/or  state 
agency  as  may  be  involved,  a  plan  for  air  ambulance  services  to  persons 
within  or  without  the  district,  including  communications  and  other  systems 
incident  to  the  efficient  performance  of  such  services. 

(b)  To  acquire  and  maintain  any  equipment  necessary  for  the  provision 
of  such  services. 

(c)  To  set  reasonable  rates  for  services  and  charge  for  each  ambulance 
call  made. 

(d)  To  establish  rules  and  regulations  for  the  use  of  air  ambulance 
services  both  within  and  without  the  boundaries  of  the  district,  including 
cooperation  with  other  air  ambulance  district  organizations  within  the  state 
and  other  emergency  service  agencies,  including  ground  ambulances. 

(e)  To  employ  professional  managerial,  technical,  and  clerical  help  as 
may  be  needed  in  providing  air  ambulance  services. 

(f)  To  enter  into  agreements  with  ground  ambulance  facilities. 

(g)  To  borrow,  acting  by  and  through  the  boards  of  supervisors  of  the 
individual  counties  comprising  the  district,  a  sum  of  money  in  anticipation  of 
the  revenue  to  be  received  from  taxes  levied  by  such  counties  for  the  support 
of  the  district;  the  boards  of  supervisors  in  so  doing  shall  follow  the 
requirements  of  Section  19-9-27. 
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(h)  To  make  contracts  and  to  execute  instruments  necessary  or  conve- 
nient to  the  exercise  of  the  powers,  rights,  privileges,  and  functions  conferred 
upon  it  by  Sections  41-55-31  through  41-55-57. 

(i)  To  make,  or  cause  to  be  made,  surveys  and  engineering  investiga- 
tions relating  to  the  project,  or  related  projects,  for  the  information  of  the 
district,  to  facilitate  the  accomplishment  of  the  purposes  for  which  it  is 
created. 

(j)  To  apply  for  and  accept  grants  from  the  United  States  of  America,  or 
from  any  corporation  or  agency  created  or  designated  by  the  United  States 
of  America,  and  to  ratify  and  accept  applications  heretofore  or  hereafter 
made  by  voluntary  associations  to  such  agencies  for  grants  to  construct, 
maintain  or  operate  any  project  or  projects  which  hereafter  may  be  under- 
taken or  contemplated  by  said  district. 

(k)  To  do  any  and  all  other  acts  or  things  necessary,  requisite  or 
convenient  to  the  exercising  of  the  powers,  rights,  privileges  or  functions 
conferred  upon  it  by  Sections  41-55-31  through  41-55-57  or  any  act  of  law. 
(2)  In  addition  to  the  powers  set  forth  in  subsection  (1),  the  board  of 
directors  of  any  air  ambulance  service  district  is  further  authorized  and 
empowered  to  exercise  all  powers  conferred  upon  the  governing  boards  of 
emergency  medical  service  districts  under  the  provisions  of  the  Emergency 
Medical  Services  Act  of  1974  and  amendments  thereto. 

SOURCES:  Codes,  1942,  §  2997-48;  Laws,  1971,  ch.  457,  §  8;  Laws,  1972,  ch.  416, 
§  1;  Laws,  1975,  ch.  427,  eff  from  and  after  passage  (approved  March  27, 
1975). 

Cross  References  —  Public  ambulance  services,  generally,  see  §§  41-55-1  et  seq. 
Tax  levy  for  air  ambulance  service,  see  §  41-55-47. 
Determination  of  reasonable  rates  for  services,  see  §  41-55-57. 
Emergency  medical  services  law,  see  §§  41-59-1  et  seq. 

§  41-55-47.    Funds  for  support  and  maintenance  of  district. 

The  board  of  supervisors  of  any  county  of  the  state  which  becomes  a  part 
of  an  air  ambulance  service  district  may  levy  a  county-wide  tax  for  the  support 
and  maintenance  of  the  district  in  an  amount  not  to  exceed  one  (1)  mill.  Any 
county  which  desires  to  become  a  part  of  an  air  ambulance  service  district  shall 
levy  each  year  a  tax  of  not  less  than  one-half  (V2)  mill  on  all  taxable  property 
of  the  county  for  the  support  and  maintenance  of  the  district  or  such  county 
will  not  be  qualified  to  become  or  remain  a  part  of  the  district,  with  the 
exception  that  should  any  county  desire  to  appropriate  an  equivalent  sum  from 
the  general  fund  or  other  available  funds  of  the  county,  as  provided  in  Section 
41-55-49,  the  levying  of  the  tax  shall  not  be  mandatory. 

Should  the  board  of  directors  of  any  air  ambulance  service  district 
determine  that  a  tax  levy  of  less  than  one-half  (V2)  mill  on  the  properties 
comprising  the  district  would  be  sufficient  to  maintain  and  operate  the  district 
for  the  forthcoming  fiscal  year,  such  determination  shall,  by  resolution,  be 
spread  upon  the  minutes  of  the  board  of  directors,  which  resolution  shall  recite 
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the  amount  of  the  tax  levy  which  would  suffice.  A  certified  copy  of  such 
resolution  shall  be  delivered  to  the  clerk  of  the  board  of  supervisors  of  the 
counties  affected  thereby.  When  so  done,  the  board  of  supervisors  of  the 
counties  comprising  the  district  may  for  the  forthcoming  year  levy  a  tax  of  no 
less  than  the  amount  of  levy  declared  to  be  sufficient  in  such  resolution  without 
losing  their  qualification  as  members  of  the  district. 

Any  tax  levy  made  under  the  provisions  of  this  section  shall  be  used 
exclusively  for  the  support  and  maintenance  of  the  district  and  shall  be  made 
by  the  boards  of  supervisors  at  the  time  and  in  the  manner  that  other  county 
tax  levies  are  made.  The  revenue  provided  by  this  section  shall  not,  under  any 
circumstances,  be  commingled  with  other  county  funds. 

SOURCES:  Codes,  1942,  §§  2997-49,  2997-56;  Laws,  1971,  ch.  457,  §§  9,  16;  Laws, 
1986,  ch.  400,  §  26;  Laws,  1998,  ch.  527,  §  1,  eff  from  and  after  passage 
(approved  April  6,  1998). 

Cross  References  —  Homestead  exemptions,  see  §§  27-33-1  et  seq. 
Local  ad  valorem  tax  levies,  see  §§  27-39-301  et  seq. 

Financial  contribution  requirement  for  county  to  join  existing  air  ambulance  service 
district  may  not  exceed  amount  authorized  by  this  section,  see  §  41-55-55. 

§  41-55-49.  Payment  to  district  of  tax  avails  or  appropria- 
tions; advances  for  preliminary  expenses. 

The  board  of  supervisors  of  each  county  becoming  a  member  of  an  air 
ambulance  service  district  shall  annually,  on  or  before  March  15  of  each  year 
beginning  with  the  calendar  year  in  which  the  district  is  created,  pay  or  cause 
to  be  paid  to  the  depository  of  the  district  the  total  avails  from  the  tax  levied 
on  all  of  the  taxable  property  within  the  county  for  the  purpose  of  supporting 
the  district.  Such  payments  shall  be  made  and  continued  as  long  as  the  district 
remains  in  existence,  there  is  need  therefor  and  the  county  remains  a  part 
thereof  The  board  of  supervisors  of  each  county  shall  annually  provide  the 
district  the  total  avails  from  the  tax  levied  on  all  taxable  property  within  the 
county  for  such  purpose;  in  lieu  of  a  tax  levy  the  board  of  supervisors  may 
appropriate  an  equivalent  sum  from  the  general  fund  or  other  available  funds 
of  the  county. 

Any  municipality  or  county  which  is  within  the  territorial  limits  of  the 
district  may  advance  funds  to  the  district  to  pay  the  preliminary  expenses  of 
the  district,  including  reports,  organization  or  administration  expenses,  on 
such  terms  of  repayment  as  the  governing  body  of  such  municipality  or  county 
shall  determine. 

SOURCES:  Codes,  1942,  §  2997-50;  Laws,  1971,  ch.  457,  §  10,  eff  from  and  after 
passage  (approved  March  29,  1971). 

Cross  References  —  Depository  of  district  funds,  see  §  41-55-53. 
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§  41-55-51.    Acceptance  of  funds  from  public  or  private 
sources;  repayment. 

The  board  of  directors  of  an  air  ambulance  service  district  is  hereby 
authorized  and  empowered  to  accept  grants,  loans,  gifts,  bequests  or  funding 
from  any  source,  public  or  private,  that  the  granting  agency  has  authority  to 
provide,  but  in  no  circumstances  shall  the  acceptance  of  any  such  funding 
obligate  any  district  to  repay  a  sum  in  excess  of  the  avails  of  the  tax  levies  set 
forth  in  Section  41-55-47. 

SOURCES:  Codes,  1942,  §  2997-51;  Laws,  1971,  ch.  457,  §  11,  eff  from  and  after 
passage  (approved  March  29,  1971). 

§  41-55-53.    Deposit  of  funds. 

All  funds  of  an  air  ambulance  service  district  shall  be  deposited  in  the 
bank  or  banks  located  within  the  district  qualified  as  county  or  state  deposi- 
tories which  the  board  of  directors  of  the  district  desire  to  utilize. 

SOURCES:  Codes,  1942,  §  2997-52;  Laws,  1971,  eh.  457,  §  12,  eff  from  and  after 
passage  (approved  March  29,  1971). 

Cross  References  —  State  depositories,  see  §§  27-105-1  et  seq. 
Depositories  for  funds  of  local  governments,  see  §§  27-105-301  et  seq. 

§  41-55-55.    Additional  counties  may  join. 

After  an  air  ambulance  service  district  has  been  formed,  any  other  county 
within  the  same  highway  patrol  district  or  any  county  lying  immediately 
adjacent  to  the  district  may  join  the  district  by  the  same  procedure  as  if  it  were 
initiating  the  district,  including  the  appointment  of  an  additional  member  to 
the  existing  board  of  directors. 

After  a  district  has  been  in  existence  for  at  least  fifteen  (15)  years,  a  county 
may  join  the  district  only  with  the  approval  of  the  board  of  directors  of  the 
district  after  the  board  of  directors  first  finds  that  the  services  to  the  new 
member  county  will  not  result  in  an  undue  financial  burden  upon  the  district. 
The  board  of  directors  of  the  district  may  establish  guidelines  for  the  admission 
of  new  member  counties  but  may  not  require  a  financial  contribution  in  excess 
of  that  authorized  by  Section  41-55-47,  Mississippi  Code  of  1972. 

SOURCES:  Codes,  1942,  §  2997-53;  Laws,  1971,  ch.  457,  §  13;  Laws,  1972,  ch.  416, 
§  2;  Laws,  1993,  ch.  372,  §  1,  eff  from  and  after  July  1,  1993. 

§  41-55-57.    Rates  for  services. 

The  rates  for  services  hereunder  shall  be  determined  by  the  board  of 
directors  with  regard  to  what  is  reasonable  in  the  individual  air  ambulance 
service  district. 
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SOURCES:  Codes,  1942,  §  2997-54;  Laws,  1971,  ch.  457,  §  14,  eff  from  and  after 
passage  (approved  March  29,  1971). 

Cross  References  —  Power  of  district  board  of  directors  to  set  reasonable  rates  for 
services,  see  §  41-55-45. 
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Vital  Statistics 

Bureau  Established    41-57-1 

Births  and  Deaths    41-57-3 

Marriages    41-57-41 

BUREAU  ESTABLISHED 


Sec. 

41-57-1.  Bureau  of  vital  statistics  established. 

41-57-2.  Certain  persons  not  entitled  to  access  to  records. 

§  41-57-1.    Bureau  of  vital  statistics  established. 

A  bureau  of  vital  statistics  shall  be  established  by  the  State  Board  of 
Health,  which  shall  provide  an  adequate  system  for  the  registration  of  births 
and  deaths  and  preservation  of  vital  statistics  on  forms  prescribed  by  said 
Board  of  Health,  and  which  shall  provide  adequate  methods  for  enforcing  the 
laws  and  orders  of  said  Board  of  Health  relating  to  health  matters  of  the  state. 

SOURCES:  Codes,  Hemingway's  1917,  §  4868;  1930,  §  4904;  1942,  §  7060;  Laws, 
1912,  ch.  149;  Laws,  1938,  ch.  269;  Laws,  1942,  ch.  307;  Laws,  1944,  ch.  309, 
§  1;  Laws,  1962,  ch.  400;  Laws,  1968,  ch.  372,  §  1;  Laws,  1971,  ch.  406,  §  1,  eff 
from  and  after  passage  (approved  March  23,  1971). 

Cross  References  —  Furnishing  free  copies  of  records  concerning  veterans,  see 
§  35-3-9. 

Formulation  of  system  for  gathering  morbidity  and  vital  statistics,  see  §  41-57-7. 

JUDICIAL  DECISIONS 

1.  In  general.  there  was  no  birth  record  was  inadmis- 

Certified  copy  of  death  record  showing  sible  in  insurance  case.  Clegg  v.  Johnson, 
deceased's  age  at  time  of  death  where     164  Miss.  198,  143  So.  848  (1932). 

RESEARCH  REFERENCES 

Am  Jur.  39  Am.  Jur.  2d,  Health  §  52. 
CJS.  39A  C.J.S.,  Health  and  Environ- 
ment §  74. 

§  41-57-2.    Certain  persons  not  entitled  to  access  to  records. 

Records  in  the  possession  of  the  Mississippi  Department  of  Health,  bureau 
of  vital  statistics,  which  would  be  of  no  legitimate  and  tangible  interest  to  a 
person  making  a  request  for  access  to  such  records,  shall  be  exempt  from  the 
provisions  of  the  Mississippi  Public  Records  Act  of  1983;  provided,  however, 
nothing  in  this  section  shall  be  construed  to  prohibit  any  person  with  a 
legitimate  and  tangible  interest  in  such  records  from  having  access  thereto. 
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§  41-57-3 


SOURCES:  Laws,  1983,  ch.  424,  §  19,  eff  from  and  after  July  1,  1982. 

Editor's  Note  —  "The  Mississippi  Public  Records  Act  of  1983",  referred  to  in  this 
section,  is  Laws  of  1983,  ch.  424,  §§  1-9,  which  appears  as  §§  25-61-1  et  seq. 

ATTORNEY  GENERAL  OPINIONS 

Information  provided  pursuant  to  §  41-  would  not  be  exempt  from  the  Public  Re- 
57-13(2)  to  the  circuit  clerk,  tax  assessor,  cords  Act.  Allen,  Oct.  24,  2003,  A.G.  Op. 
and  election  commission  of  each  county  03-0555. 

BIRTHS  AND  DEATHS 


Sec. 

41-57-3.  State  registrar  of  vital  records;  safeguarding  of  records. 

41-57-5.  State  may  be  divided  into  registration  districts. 

41-57-7.  Board  of  health  to  formulate  a  system  for  gathering  statistics. 

41-57-9.  Certificates  of  registrar  to  be  prima  facie  evidence. 

41-57-11.         Payment  for  birth  and  death  certificates. 

41-57-13.  Corrections  and  amendments  to  death  certificates;  lists  of  deaths  to  be 
furnished  to  county  registrar  and  county  election  commissioners. 

41-57-14.         Social  security  numbers  of  parents  required  to  file  birth  certificate. 

41-57-15.  Board  of  supervisors  may  appropriate  funds  for  perfecting  registration 
of  records. 

41-57-17.  Repealed. 

41-57-19.  Proceedings  to  adjudicate  true  date  of  birth  of  person  whose  birth  was 
not  registered. 

41-57-21.         Proceedings  to  correct  incomplete  birth  certificate  or  birth  certificate 

having  incorrect  first  name,  middle  name,  place  or  sex. 
41-57-23.         Proceedings  to  correct  birth  certificate  containing  major  deficiencies. 
41-57-25.         Birth  certificate  furnished  free  to  armed  forces  volunteer. 
41-57-27.  Penalty 
41-57-29.  Repealed. 

41-57-31.         Certificate  of  birth  resulting  in  stillbirth  issued  upon  request  of  parent; 

parents  to  be  notified  of  availability  of  and  procedure  for  obtaining 
certificate;  contents  of  certificate. 


§  41-57-3.    State  registrar  of  vital  records;  safeguarding  of 
records. 

The  secretary  of  the  State  Board  of  Health  shall  appoint  the  state  registrar 
of  vital  records  in  accordance  v^ith  classification  standards  of  education  and 
experience.  It  shall  be  his  duty  to  carry  into  effect  the  rules,  regulations  and 
orders  of  the  State  Board  of  Health  that  are  provided  for  the  office  of  vital 
records  registration.  The  said  board  shall  provide  for  such  clerical  and  other 
assistance  as  may  be  necessary,  and  may  fix  the  compensation  of  persons  thus 
employed  v^ithin  the  amount  appropriated  for  the  health  work  by  the  legisla- 
ture. The  said  board  shall  provide  suitable  apartments,  properly  equipped  v^ith 
fireproof  vaults  and  filing  cases,  for  the  permanent  and  safe  preservation  of  all 
official  records  made  and  returned  to  the  office  of  vital  records  registration. 
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SOURCES:  Codes,  Hemingway's  1917,  §  4869;  1930,  §  4905;  1942,  §  7061;  Laws, 
1912,  ch.  149;  Laws,  1978,  ch.  326,  §  1,  eff  from  and  after  July  1,  1978. 


Cross  References  —  Registration  of  marriages,  see  §  41-57-48. 


JUDICIAL  DECISIONS 


1.  Determination  of  age. 

Appellant's  second  petition  for  post-con- 
viction relief  after  he  pled  guilty  to  statu- 
tory rape  was  properly  denied  because 
there  was  no  merit  to  his  calculation  of  the 
victim's  age  from  the  time  of  conception 


rather  than  from  the  time  of  birth;  neither 
statute  nor  case  law  involving  the  use  of 
birth  certificates  to  determine  age  con- 
tained a  nine-month  adjustment.  McKen- 
zie  V  State,  946  So.  2d  392  (Miss.  Ct.  App. 
2006). 


RESEARCH  REFERENCES 


Am  Jur.  39  Am.  Jur.  2d,  Health  §  108. 

7  Am.  Jur.  Legal  Forms,  2d,  Death, 
§§  85:3,  85:4  (certificate  of  death). 

7  Am.  Jur.  Legal  Forms  2d,  Death, 
§  85:5  (application  for  death  certificate). 


13  Am.  Jur.  PI  &  Pr  Forms  (Rev), 
Health,  Form  43  (petition  or  applica- 
tion-to  establish  record  of  birth  or  death). 

CJS.  39A  C.J.S.,  Health  and  Environ- 
ment §  41. 


§  41-57-5.    State  may  be  divided  into  registration  districts. 

The  State  Board  of  Health  may  divide  the  state  into  registration  districts 
to  provide  vital  statistics,  defining  and  designating  the  boundaries  thereof  and 
appointing  local  registrars  in  each  district. 


SOURCES:  Codes,  Hemingway's  1917,  §  4870;  1930,  §  4906;  1942,  §  7062;  Laws, 
1912,  ch.  149. 


Cross  References  —  State  Board  of  Health,  see  §§  41-3-1  et  seq. 
Power  of  the  State  Board  of  Health  to  establish  programs  concerning  registration  of 
births  and  deaths  and  other  vital  events,  see  §  41-3-15. 

§  41-57 -7.    Board  of  health  to  formulate  a  system  for  gathering 
statistics. 

The  State  Board  of  Health  shall  formulate  and  promulgate  rules  and 
regulations  for  the  proper  reporting  and  registration  of  morbidity  and  vital 
statistics,  prescribing  the  method  and  form  of  making  such  registration. 

Each  application  or  filing  made  under  this  section  shall  include  the  Social 
Security  number(s)  of  the  applicant  in  accordance  with  Section  93-11-64, 
Mississippi  Code  of  1972. 

SOURCES:  Codes,  Hemingway's  1917,  §  4871;  1930,  §  4907;  1942,  §  7063;  Laws, 
1912,  ch.  149;  Laws,  1997,  ch.  588,  §  17,  eff  from  and  after  July  1,  1997. 

Editor's  Note  —  Laws  of  1997,  ch.  588,  §  150,  provides  as  follows: 

"SECTION  150.  Any  person  or  entity  shall  be  absolutely  immune  from  any  liability 

arising  from  compliance  with  the  dictates  of  this  act  unless  such  conduct  by  the  person 

or  entity  is  willful  and  intentional." 
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JUDICIAL  DECISIONS 


1.  In  general. 

It  was  error  for  the  trial  court  to  exclude 
rule  8  of  the  state  board  of  health  stating: 
"Provided  that  a  certificate  of  birth  shall 
not  be  required  for  a  child  that  has  not 
advanced  to  the  fifth  month  of  utero-ges- 
tation,"  since  the  rule  tended  to  explain 
what  the  reporting  physician  meant  by 


the  use  of  the  words  "about  six  months"  as 
to  the  period  of  gestation  of  a  stillborn 
child,  he  not  being  required  to  report  the 
birth  unless  the  child  had  advanced  to  the 
fifth  month  of  gestation.  Life  &  Gas.  Ins. 
Co.  v.  Walters,  190  Miss.  761,  198  So.  746 
(1940). 


§  41-57-9.    Certificates  of  registrar  to  be  prima  facie  evidence. 

Any  copy  of  the  records  of  birth,  sickness  or  death,  when  properly  certified 
to  by  the  state  registrar  of  vital  statistics,  to  be  a  true  copy  thereof,  shall  be 
prima  facie  evidence  in  all  courts  and  places  of  the  facts  therein  stated.  A 
facsimile  signature  of  the  registrar  shall  be  sufficient  for  certification  when  the 
certificate  shall  have  impressed  thereon  the  seal  of  the  Mississippi  Depart- 
ment of  Public  Health. 


SOURCES:  Codes,  Hemingway's  1917,  §  4872;  1930,  §  4908;  1942,  §  7064;  Laws, 
1912,  ch.  149;  Laws,  1960,  ch.  352. 


Editor's  Note  —  Laws  of  1978,  ch.  326,  §  1,  effective  July  1,  1978,  changed  the  title 
of  the  state  registrar  of  vital  statistics,  referred  to  in  this  section,  to  be  the  state 
registrar  of  vital  records.  See  §  41-57-3. 

Cross  References  —  Certification  of  copies  of  public  records  and  admissibility 
thereof  in  evidence,  see  §  13-1-77. 


JUDICLVL  DECISIONS 


1.  In  general. 

2.  Particular  applications. 

3.  — Criminal  cases. 

1.  In  general. 

The  privileged  communication  statute 
and  statute  permitting  introduction  in 
evidence  of  vital  statistics  records  must  be 
construed  together.  Life  &  Cas.  Ins.  Co.  v. 
Walters,  180  Miss.  384,  177  So.  47  (1937). 

This  section  [Code  1942,  §  7064]  does 
not  repeal  the  rule  as  to  privileged  com- 
munication of  physicians.  Hunter  v. 
Hunter,  127  Miss.  683,  90  So.  440  (1922). 

2.  Particular  applications. 

Chancellor  did  not  err  in  taking  child 
custody  from  the  child's  biological  mother, 
and  giving  custody  to  the  nonbiological 
father.  Under  Mississippi  law,  the 
nonbiological  father  was  the  legal  father 
because  he  had  signed  the  child's  birth 
certificate.  Thornhill  v.  Van  Dan,  918  So. 
2d  725  (Miss.  Ct.  App.  2005). 


A  death  certificate  listing  cause  of  death 
as  bronchio-alveolar  carcinoma  was  prima 
facie  proof  of  primary  cause  of  Workers' 
Compensation  claimant's  death.  Sonford 
Prods.  Corp.  v.  Freels,  495  So.  2d  468 
(Miss.  1986),  overruled  on  other  grounds, 
Bickham  v.  Department  of  Mental  Health, 
592  So.  2d  96  (Miss.  1991). 

In  action  on  life  policy  excluding  liabil- 
ity if  insured  was  pregnant  at  date  of 
policy  and  death  resulted  from  such  preg- 
nancy, certified  copies  of  vital  statistics 
records  consisting  of  insured's  attending 
physician's  reports  to  the  Department  of 
Vital  Statistics  showing  required  facts 
with  reference  to  death  of  the  insured  and 
birth  of  child  were  admissible,  since,  by 
adoption  of  statute  permitting  introduc- 
tion of  records  of  vital  statistics,  legisla- 
ture intended  to  except  from  operation  of 
the  privileged  communications  statute  the 
vital  statistics  records.  Life  &  Cas.  Ins. 
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Co.  V.  Walters,  180  Miss.  384,  177  So.  47 
(1937). 

Since  certificate  hereunder  showing  in- 
sured's death  from  childbirth  and  contain- 
ing statement  of  attending  physician  that 
the  period  of  gestation  of  the  stillborn 
child  was  about  six  months,  was  merely 
prima  facie  evidence,  it  was  for  the  jury  to 
determine  whether  insured  was  pregnant 
at  the  time  the  policy  was  issued  which 
was  less  than  six  months  before  insured's 
death  in  regard  to  clause  in  the  policy 
excluding  liability  for  death  from  preg- 
nancy existing  at  the  time  of  issuance  of 
the  policy.  Life  &  Cas.  Ins.  Co.  v.  Walters, 
180  Miss.  384,  177  So.  47  (1937). 

Where  there  was  no  birth  record,  certi- 
fied copy  of  death  record  showing  de- 
ceased's age  at  the  time  of  his  death  was 
inadmissible  in  insurance  case.  Clegg  v. 
Johnson,  164  Miss.  198,  143  So.  848 
(1932). 

Certificate  of  death  issued  by  bureau  of 
vital  statistics  under  this  section  [Code 
1942,  §  7064],  which  stated  that  death 
was  suicidal,  is  not  admissible  in  evidence 


in  an  action  on  an  accident  policy.  Massa- 
chusetts Protective  Ass'n  v.  Cranford,  137 
Miss.  876,  102  So.  171  (1924). 

3.  — Criminal  cases. 

While  the  introduction  of  a  death  certifi- 
cate in  a  criminal  case  is  permitted  under 
the  section  [Code  1942,  §  7064],  the  use  of 
the  certificate  is  limited  to  the  physical 
cause  of  death.  Flowers  v.  State,  243  So. 
2d  564  (Miss.  1971). 

In  a  homicide  prosecution,  while  it  was 
error  to  admit  the  record  of  an  autopsy 
performed  on  the  body  of  the  deceased  by 
doctors  at  a  hospital,  showing  death  by  a 
gunshot  wound  through  the  head,  as  con- 
trary to  the  constitutional  right  of  an 
accused  to  be  confronted  by  witnesses 
against  him,  but  where  the  testimony  of 
other  witnesses,  including  the  doctor  who 
examined  the  deceased,  and  where  state- 
ments of  the  defendant  herself  to  officers 
established  the  fact  that  the  deceased  died 
of  a  gunshot  wound  to  the  head,  the  error 
was  harmless.  Flowers  v.  State,  243  So.  2d 
564  (Miss.  1971). 


RESEARCH  REFERENCES 


ALR.  Official  death  certificate  as  evi- 
dence of  cause  of  death  in  civil  or  criminal 
action.  21  A.L.R.3d  418. 

Am  Jur.  22A  Am.  Jur.  2d,  Death 
§§  426,  427. 

29AAm.  Jur.  2d,  Evidence  §§  1313  et 
seq. 

7  Am.  Jur.  Legal  Forms  2d,  Death 
§  85:6. 

4  Am.  Jur.  Proof  of  Facts,  Death,  Proof 
No.  2  (death  certificate). 

15  Am.  Jur.  Proof  of  Facts,  Death  Cer- 
tification §  12  (discrediting  death  certifi- 
cate). 


28  Am.  Jur.  Proof  of  Facts  2d  81,  Fact  of 
Death. 

2  Am.  Jur.  Trials  409,  Locating  Public 
Records. 

9  Am.  Jur.  Trials  131,  Actions  on  Health 
and  Accident  Insurance  Policies. 

Practice  References.  Young,  Trial 
Handbook  for  Mississippi  Lawyers 
§§  19:19,  24:19. 

CJS.  25A  C.J.S.,  Death  §  4. 

32A  C.J.S.,  Evidence  §§  1098  et  seq., 
1286et  seq. 


§  41-57-11.    Payment  for  birth  and  death  certificates. 

(1)  Each  local  registrar  shall  be  paid  the  sum  of  One  Dollar  ($1.00)  for 
each  birth  and  each  death  certificate  properly  made  out,  and  in  the  manner 
and  on  the  form  required  by  the  State  Board  of  Health.  Such  sum  shall  be  paid 
by  the  board  of  supervisors  of  the  county  in  which  the  births  and  deaths 
occurred,  upon  certification  made  monthly  to  the  board  of  supervisors  by  the 
state  registrar. 

However,  any  local  registrar  shall  receive  only  Fifty  Cents  (50^)  for  each 
birth  and  each  death  certificate  sent  in  to  the  Bureau  of  Vital  Statistics 
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improperly  completed  or  sent  in  at  a  later  time  than  that  fixed  by  the 
regulations  of  the  State  Board  of  Health. 

(2)  In  addition  to  any  fees  established  and  collected  by  the  State  Board  of 
Health  for  the  issuance  of  original  and  copies  of  birth  certificates,  there  shall 
be  charged  a  fee  of  One  Dollar  ($1.00)  for  each  original  and  each  copy  of  a  birth 
certificate.  This  additional  fee  shall  be  deposited  into  the  Mississippi  Chil- 
dren's Trust  Fund  created  by  Section  93-21-305  and  shall  be  used  only  as  set 
forth  in  Sections  93-21-301  through  93-21-311.  This  additional  fee  shall  not  be 
added  to  birth  certificates  furnished  free  as  provided  in  Sections  35-3-9  and 
41-57-25. 

SOURCES:  Codes,  Hemingway's  1917,  §  4873;  1930,  §  4909;  1942,  §  7065;  Laws, 
1912,  ch.  149;  Laws,  1928,  eh.  44;  Laws,  1936,  ch.  209;  Laws,  1946,  eh.  473,  §  1; 
Laws,  1952,  ch.  339;  Laws,  1954,  Ex.  Sess.  ch.  14,  §§  1,  2;  Laws,  1958,  ch.  357; 
Laws,  1966,  ch.  457,  §  1;  Laws,  1981,  ch.  425,  §  1;  Laws,  1989,  ch.  509,  §  7,  eff 
from  and  after  July  1,  1989. 

Cross  References  —  Furnishing  free  copies  of  records  concerning  veterans,  see 
§  35-3-9. 

Furnishing  birth  certificate  of  armed  forces  volunteer  without  charge,  see  §  41-57-25. 
Creation  of  Mississippi  Children's  Trust  Fund,  see  §  93-21-305. 

§  41-57-13.  Corrections  and  amendments  to  death  certifi- 
cates; lists  of  deaths  to  be  furnished  to  county  registrar  and 
county  election  commissioners. 

(1)  Death  certificate  errors  in  the  recording  of  personal  information  of  the 
deceased  may  be  corrected  by  affidavit  of  the  informant  and  the  funeral 
director  of  the  funeral  home  that  disposed  of  the  body.  Items  in  the  medical 
certification  or  of  a  medical  nature  may  be  amended  upon  receipt  of  the 
specified  amendment  form  from  (a)  the  person  originally  certifying  the 
information  or,  if  deceased  or  incapacitated,  from  the  person  responsible  for  the 
completion  of  such  items,  or  (b)  the  State  Medical  Examiner.  All  other 
amendments  to  a  death  certificate  require  adjudication  by  a  chancery  court  in 
the  county  of  residence  of  the  complainant  or  in  any  chancery  court  district  in 
the  state  if  the  complainant  is  a  nonresident.  In  all  such  proceedings,  the  State 
Department  of  Health,  the  State  Medical  Examiner  and  the  county  medical 
examiner  or  county  medical  examiner  investigator  who  certified  the  informa- 
tion shall  be  made  defendants.  No  death  certificate  shall  be  changed  or 
amended  by  the  State  Medical  Examiner  or  any  county  medical  examiner  or 
county  medical  examiner  investigator  after  he  has  resigned  or  been  removed 
from  his  office  as  the  State  Medical  Examiner,  county  medical  examiner  or 
county  medical  examiner  investigator. 

(2)  The  local  registrar  of  births  and  deaths  in  each  county  in  the  state 
shall,  at  least  monthly,  supply  the  county  registrar,  the  tax  assessor  and  the 
chairman  of  the  county  election  commission  of  each  county  a  list  of  deaths  in 
the  counties  of  individuals  of  voting  age  who  have  not  been  previously  listed. 
Such  lists  shall  include  the  following  information  for  each  deceased  person:  full 
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name  (as  recorded  on  the  death  certificate),  social  security  number,  date  of 
death,  sex,  race,  age  and  usual  place  of  residence. 

(3)  No  such  payment  as  is  provided  for  in  Section  41-57-11  shall  be  made 
by  the  board  of  supervisors  unless  and  until  the  local  registrar  shall  certify 
that  a  list  of  all  deaths  of  individuals  of  voting  age  has  been  filed  with  the 
county  voting  registrar,  tax  assessor  and  with  the  chairman  of  the  county 
election  commission  of  the  last  county  of  residence  of  the  decedent  in  this  state. 

(4)  In  the  event  that  the  decedent  is  a  female,  who  at  the  time  of  her  death 
was  between  the  ages  of  ten  (10)  and  fifty  (50)  years  old,  the  physician,  medical 
examiner,  coroner  or  other  official  who  certifies  the  decedent's  cause  of  death 
shall  indicate,  where  appropriately  designated,  on  the  death  certificate 
whether  (a)  the  decedent  was  pregnant  at  the  time  of  her  death;  (b)  the 
decedent  had  given  birth  within  the  preceding  ninety  (90)  days;  or  (c)  the 
decedent  had  a  miscarriage  within  the  preceding  ninety  (90)  days. 

SOURCES:  Codes,  Hemingway's  1917,  §  4873;  1930,  §  4909;  1942,  §  7065;  Laws, 
1912,  ch.  149;  Laws,  1928,  ch.  44;  Laws,  1936,  ch.  209;  Laws,  1946,  eh.  473,  §  1; 
Laws,  1952,  ch.  339;  Laws,  1954,  Ex.  Sess.  ch.  14,  §§  1,  2;  Laws,  1958,  ch.  357; 
Laws,  1966,  ch.  457,  §  1;  Laws,  1972,  ch.  466,  §  1;  Laws,  1989,  ch.  511,  §  2; 
Laws,  1996,  ch.  485,  §  2;  Laws,  1997,  ch.  472,  §  1;  Laws,  1998,  ch.  311,  §  1; 
Laws,  2002,  ch.  424,  §  1,  eff  from  and  after  July  1,  2002. 

Cross  References  —  Autopsy,  reports,  immunity  from  liability,  and  review  of 
determination,  see  §  41-61-65. 

ATTORNEY  GENERAL  OPINIONS 

Information  provided  pursuant  to  sub-  sion  of  each  county  would  not  be  exempt 
section  (2)  of  this  section  to  the  circuit  from  the  Public  Records  Act.  Allen,  Oct. 
clerk,  tax  assessor,  and  election  commis-     24,  2003,  A.G.  Op.  03-0555. 

§  41-57-14.  Social  security  numbers  of  parents  required  to  file 
birth  certificate. 

(1)  If  the  mother  was  married  at  the  time  of  either  conception  or  birth,  or 
at  any  time  between  conception  and  birth,  the  name  of  the  husband  shall  be 
entered  on  the  certificate  of  birth  as  the  father  of  the  child.  The  social  security 
number  of  each  parent  of  a  child  born  within  this  state  shall  be  furnished  to  the 
local  registrar  of  vital  records  at  the  time  of  filing  the  certificate  of  birth,  but 
such  information  shall  not  appear  on  the  portion  of  the  certificate  to  be  issued 
as  a  certified  copy.  Such  information  shall  be  sent  to  the  Office  of  Vital  Records 
Registration  of  the  State  Department  of  Health  along  with  the  certificate  of 
birth  and  shall  be  retained  by  the  office.  The  information  shall  not  be  disclosed 
to  any  person  except  as  authorized  by  paragraph  (2)  of  this  section  or  as 
allowed  by  Section  41-57-2. 

(2)  The  Office  of  Vital  Records  Registration  shall  make  available  to  the 
Division  of  Child  Support  Enforcement  of  the  Mississippi  Department  of 
Human  Services  information  concerning  the  names  and  social  security  num- 
bers of  the  parents  obtained  under  the  requirements  of  paragraph  (1)  for  the 
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use  in  establishing  paternity  or  enforcing  child  support  obligations.  Informa- 
tion obtained  by  the  Division  of  Child  Support  Enforcement  under  this  section 
may  be  used  in  any  action  or  proceeding  before  any  court,  administrative 
tribunal,  or  other  proceeding  for  the  purpose  of  establishing  paternity,  estab- 
lishing a  child  support  obligation,  collecting  child  support  or  locating  persons 
owing  such  an  obligation. 

SOURCES:  Laws,  1994,  ch.  544,  §  2,  eff  from  and  after  July  1,  1994. 

§  41-57-15.  Board  of  supervisors  may  appropriate  funds  for 
perfecting  registration  of  records. 

The  board  of  supervisors  of  any  county  may  appropriate  additional  funds, 
not  to  exceed  Fifty  Dollars  ($50.00)  per  month,  to  be  used  under  the  direction 
of  the  State  Board  of  Health,  in  perfecting  the  registration  of  vital  records. 

SOURCES:  Codes,  Hemingway's  1917,  §  4873;  1930,  §  4909;  1942,  §  7065;  Laws, 
1912,  eh.  149;  Laws,  1928,  ch.  44;  Laws,  1936,  ch.  209;  Laws,  1946,  ch.  473,  §  1; 
Laws,  1952,  ch.  339;  Laws,  1954,  Ex.  Sess.  ch.  14,  §§  1,  2;  Laws,  1958,  ch.  357; 
Laws,  1966,  ch.  457,  §  1,  eff  from  and  after  30  days  after  passage  (approved 
February  25,  1966). 

§  41-57-17.  Repealed. 

Repealed  by  Laws,  1989,  ch.  511,  §  8,  eff  from  and  after  July  1,  1989. 

[Codes,  Hemingway's  1917,  §  4868;  1930,  §  4904;  1942,  §  7060;  Laws, 
1912,  ch.  149;  Laws,  1938,  ch.  269;  Laws,  1942,  ch.  307;  Laws,  1944,  ch.  309, 
§  1;  Laws,  1962,  ch.  400;  Laws,  1968,  ch.  372,  §  1;  Laws,  1971,  ch.  406,  §  1] 

Editor's  Note  —  Former  §  41-57-17  pertained  to  birth  certificates  of  adopted 
children. 

§  41-57-19.  Proceedings  to  adjudicate  true  date  of  birth  of 
person  whose  birth  was  not  registered. 

Any  person  who  was  born  in  the  State  of  Mississippi  and  whose  birth  has 
not  been  registered  and  who  is  unable  to  secure  the  proof  now  required  by  the 
registrar  of  births  to  register  the  same,  may  file  a  petition  under  oath  in  the 
chancery  court  of  the  county  of  the  residence  of  the  petition,  or  in  any  chancery 
court  district  of  the  state  if  the  petitioner  be  a  non-resident,  setting  out  the  true 
date  of  the  birth  of  the  petitioner  and  other  facts  necessary.  The  clerk  shall 
issue  a  summons  for  the  State  Board  of  Health,  which  summons  may  be  served 
on  the  executive  secretary,  the  registrar  of  vital  statistics  or  a  duly  qualified 
county  registrar,  thirty  (30)  days  prior  to  the  time  of  the  hearing,  to  appear  and 
contest  the  same.  Alternatively  process  can  be  waived  as  provided  by  Section 
13-3-71.  The  said  petition  may  be  heard  by  the  chancellor  in  term  time  or  in 
vacation,  and  the  same  shall  not  be  taken  as  confessed,  but  proof  shall  be  made 
of  the  allegation  in  the  same.  When  a  decree  is  entered  adjudicating  the  true 
date  of  the  birth  of  the  petitioner,  upon  a  certified  copy  of  the  decree  being 
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furnished  to  the  registrar  of  vital  statistics  showing  the  true  date  of  the  birth 
of  the  petitioner,  the  same  shall  be  registered  upon  the  proper  records  of  the 
State  Board  of  Health. 

SOURCES:  Codes,  Hemingway's  1917,  §  4868;  1930,  §  4904,  1942,  §  7060;  Laws, 
1912,  ch.  149;  Laws,  1938,  eh.  269;  Laws,  1942,  ch.  307;  Laws,  1944,  eh.  309, 
§  1;  Laws,  1962,  ch.  400;  Laws,  1968,  eh.  372,  §  1;  Laws,  1971,  eh.  406,  §  1,  eff 
from  and  after  passage  (approved  March  23,  1971). 

Editor's  Note  —  Laws  of  1978,  ch.  326,  §  1,  effective  July  1,  1978,  changed  the  title 
of  the  state  registrar  of  vital  statistics,  referred  to  in  this  section,  to  be  the  state 
registrar  of  vital  records.  See  §  41-57-3. 

Section  13-3-71,  referred  to  in  this  section,  was  repealed  by  Laws  of  1991,  ch.  573, 
§  141,  eff  from  and  after  July  1,  1991. 

RESEARCH  REFERENCES 


Am  Jur.  13  Am.  Jur.  PI  &  Pr  Forms 
(Rev),  Health,  Forms  45,  46  (affidavits  — 
in  support  of  petition  or  application  to 
establish  fact  of  birth). 

13  Am.  Jur.  PI  &  Pr  Forms  (Rev), 
Health,  Forms  47,  48  (notice  and  hearing 
—  on  application  for  order  establishing 
fact  of  birth). 

13  Am.  Jur  PI  &  Pr  Forms  (Rev), 
Health,  Forms  49,  50  (order  —  establish- 
ing fact  of  birth). 


13  Am.  Jur.  PI  &  Pr  Forms  (Rev), 
Health,  Form  51  (order  —  directing  state 
official  to  record  birth). 

13  Am.  Jur  PI  &  Pr  Forms  (Rev), 
Health,  Form  52  (notice  —  appeal  from 
failure  or  refusal  of  state  official  to  regis- 
ter fact  of  birth). 

13  Am.  Jur.  PI  &  Pr  Forms  (Rev), 
Health,  Forms  41-43  (application-to  es- 
tablish record  of  birth  or  death). 


§  41-57-21.  Proceedings  to  correct  incomplete  birth  certifi- 
cate or  birth  certificate  having  incorrect  first  name,  middle 
name,  place  or  sex. 

Where  there  has  been  a  bona  fide  effort  to  register  a  birth  and  the 
certificate  thereof  on  file  with  the  office  of  vital  records  does  not  divulge  all  of 
the  information  required  by  said  certificate,  or  such  certificate  contains  an 
incorrect  first  name,  middle  name,  or  sex,  then  the  state  registrar  of  vital 
records  may,  in  his  discretion,  correct  such  certificate  upon  affidavit  of  at  least 
two  (2)  reputable  persons  having  personal  knowledge  of  the  facts  in  relation 
thereto.  All  other  alterations  shall  be  made  as  provided  in  Section  41-57-23. 
Anyone  giving  false  information  in  such  affidavit  shall  be  subject  to  the 
penalties  of  perjury. 

SOURCES:  Codes,  Hemingway's  1917,  §  4868;  1930,  §  4904;  1942,  §  7060;  Laws, 
1912,  ch.  149;  Laws,  1938,  ch.  269;  Laws,  1942,  ch.  307;  Laws,  1944,  ch.  309, 
§  1;  Laws,  1962,  ch.  400;  Laws,  1968,  ch.  372,  §  1;  Laws,  1971,  ch.  406,  §  1; 
Laws,  1978,  ch.  375,  §  1;  Laws,  1983,  ch.  522,  §  33,  eff  from  and  after  July  1, 
1983. 

Cross  References  —  Crime  of  perjury,  see  §  97-9-59. 
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JUDICIAL  DECISIONS 

1.  In  general.  the  Health  Department  was  within  its 

The  legislature  intended  to  grant  the  discretion  to  correct  both  the  name  and 

Health  Department  the  discretion  to  cor-  the  gender  on  a  particular  birth  certifi- 

rect  any  combination  of  errors  among  the  cate.  Dunn  v.  Mississippi  State  Dep't  of 

items  hsted  in  the  statute  and,  therefore,  Health,  708  So.  2d  67  (Miss.  1998). 

§  41-57-23.    Proceedings  to  correct  birth  certificate  contain- 
ing major  deficiencies. 

(1)  Any  petition,  bill  of  complaint  or  other  proceeding  filed  in  the  chancery 
court  to:  (a)  change  the  date  of  birth  by  two  (2)  or  more  days,  (b)  change  the 
surname  of  a  child,  (c)  change  the  surname  of  either  or  both  parents,  (d)  change 
the  birthplace  of  the  child  because  of  an  error  or  omission  of  such  information 
as  originally  recorded  or  (e)  make  any  changes  or  additions  to  a  birth  certificate 
resulting  from  a  legitimation,  filiation  or  any  changes  not  specifically  autho- 
rized elsewhere  by  statute,  shall  be  filed  in  the  county  of  residence  of  the 
petitioner  or  filed  in  any  chancery  court  district  of  the  state  if  the  petitioner  be 
a  nonresident  petitioner.  In  all  such  proceedings,  the  State  Board  of  Health 
shall  be  made  a  respondent  therein,  and  a  certified  copy  of  the  petition,  bill  of 
complaint  or  other  proceeding  shall  be  forwarded  to  the  State  Board  of  Health. 
Process  may  be  served  upon  the  State  Registrar  of  Vital  Records.  The  State 
Board  of  Health  shall  file  an  answer  to  all  such  proceedings  within  the  time  as 
provided  by  general  law.  The  provisions  of  this  section  shall  not  apply  to 
adoption  proceedings.  Upon  receipt  of  a  certified  copy  of  a  decree,  which 
authorizes  and  directs  the  State  Board  of  Health  to  alter  the  certificate,  it  shall 
comply  with  all  of  the  provisions  of  such  decree. 

(2)  If  a  child  is  born  to  a  mother  who  was  not  married  at  the  time  of 
conception  or  birth,  or  at  any  time  between  conception  and  birth,  and  the 
natural  father  acknowledges  paternity,  the  name  of  the  father  shall  be  added 
to  the  birth  certificate  if  a  notarized  affidavit  by  both  parents  acknowledging 
paternity  is  received  on  the  form  prescribed  or  as  provided  in  Section  93-9-9. 
The  surname  of  the  child  shall  be  that  of  the  father  except  that  an  affidavit 
filed  at  birth  by  both  listed  mother  and  father  may  alter  this  rule.  In  the  event 
the  mother  was  married  at  the  time  of  conception  or  birth,  or  at  any  time 
between  conception  and  birth,  or  if  a  father  is  already  listed  on  the  birth 
certificate,  action  must  be  taken  under  Section  41-57-23(1)  to  add  or  change 
the  name  of  the  father. 

(3)  (a)  A  signed  voluntary  acknowledgment  of  paternity  is  subject  to  the 
right  of  any  signatory  to  rescind  the  acknowledgment  within  the  earlier  of: 

(i)  One  (1)  year;  or 

(ii)  The  date  of  a  judicial  proceeding  relating  to  the  child,  including  a 
proceeding  to  establish  a  support  order,  in  which  the  signatory  is  a  party. 

(b)  After  the  expiration  of  the  one-year  period  specified  in  subsection 
(3)(a)(i)  of  this  section,  a  signed  voluntary  acknowledgment  of  paternity  may 
be  challenged  in  court  only  on  the  basis  of  fraud,  duress,  or  material  mistake 
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of  fact,  with  the  burden  of  proof  upon  the  challenger;  the  legal  responsibili- 
ties, including  child  support  obligations,  of  any  signatory  arising  from  the 
acknowledgment  may  not  be  suspended  during  the  pendency  of  the  chal- 
lenge, except  for  good  cause  shown. 

SOURCES:  Codes,  Hemingway's  1917,  §  4868;  1930,  §  4904;  1942,  §  7060;  Laws, 
1912,  ch.  149;  Laws,  1938,  ch.  269;  Laws,  1942,  eh.  307;  Laws,  1944,  ch.  309, 
§  1;  Laws,  1962,  ch.  400;  Laws,  1968,  ch.  372,  §  1;  Laws,  1971,  ch.  406,  §  1; 
Laws,  1978,  ch.  375,  §  2;  Laws,  1983,  ch.  522,  §  34;  Laws,  1989,  ch.  511,  §  3; 
Laws,  1994,  ch.  544,  §  3;  Laws,  1994,  ch.  614,  §  1;  Laws,  1999,  ch.  512,  §  9; 
Laws,  2012,  ch.  387,  §  1,  efi  from  and  after  passage  (approved  Apr.  18,  2012.) 


Amendment  Notes  —  The  2012  amendment  substituted  "One  (1)  year"  for  "Sixty 
(60)  days"  in  (3)(a)(i);  and  substituted  "one-year"  for  "sixty-day"  in  (3)(b). 


JUDICIAL  DECISIONS 


1.  In  general. 

2.  Acknowledgement  of  paternity 

3.  Effect  of  signing  birth  certificate. 

1.  In  generaL 

In  a  proceeding  by  a  former  husband  to 
have  his  name  deleted  from  the  birth 
certificate  of  an  infant  born  to  his  former 
wife  following  their  divorce,  the  chancery 
court  erred  in  failing  to  grant  the  petition 
where  the  evidence  established  that  the 
infant  had  been  born  in  May,  1978,  but  the 
parties  had  not  lived  together  since  Octo- 
ber, 1976,  and  where  there  was  testimony 
that  the  former  wife  had  informed  her 
former  husband  and  his  mother  that  he 
was  not  the  father  of  the  child  and  that 
the  former  wife  had  listed  the  name  of 
another  man  as  the  father  of  the  child  in 
an  application  to  the  welfare  department. 
McLeod  V  State  Bd.  of  Health,  393  So.  2d 
479  (Miss.  1981). 

2.  Acknowledgement  of  paternity. 

Refusal  to  award  attorney's  fees  to  the 
mother  in  a  child  custody  action  was 


proper  pursuant  to  the  Mississippi  Litiga- 
tion Accountability  Act,  Miss.  Code  Ann. 
§  11-55-1  et  seq.,  because  the  father's 
claim  for  custody  was  not  frivolous.  He 
was  and  remained  the  legal  father  of  the 
children  because  the  parties  had  volun- 
tarily signed  an  acknowledgment  of  pater- 
nity knowing  that  the  father  was  not  the 
biological  father  of  the  children,  Miss. 
Code  Ann.  §  41-57-23(2)  and  (3).  Adcock  v 
Van  Norman,  918  So.  2d  747  (Miss.  Ct. 
App.  2005),  affirmed  in  part  and  reversed 
in  part  by,  remanded  by  917  So.  2d  86, 
2005  Miss.  LEXIS  830  (Miss.  2005). 

3.  Effect  of  signing  birth  certificate. 

Chancellor  did  not  err  in  taking  child 
custody  from  the  child's  biological  mother, 
and  giving  custody  to  the  nonbiological 
father.  Under  Mississippi  law,  the 
nonbiological  father  was  the  legal  father 
because  he  had  signed  the  child's  birth 
certificate.  Thornhill  v.  Van  Dan,  918  So. 
2d  725  (Miss.  Ct.  App.  2005). 


ATTORNEY  GENERAL  OPINIONS 


An  acknowledgment  of  paternity  in  the 
manner  prescribed  prior  to  July  1,  1994, 
was  sufficient  to  impose  liability  upon  the 
natural  father.  Taylor,  January  9,  1998, 
A.G.  Op.  #97-0813. 

Where  the  chancery  court  is  contem- 
plating issuing  an  order  directing  the  De- 
partment of  Health  to  change  a  birth 
certificate  in  fact  situations  covered  by 


Section  41-57-23,  the  chancery  court 
should  require  that  the  Department  of 
Health  be  made  a  party  to  the  lawsuit; 
nevertheless,  in  cases  where  a  chancery 
court  has  ordered  the  Department  of 
Health  to  make  a  correction  to  a  birth 
certificate  without  having  first  made  the 
department  a  party,  the  department 
should  proceed  based  on  that  court  order. 
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Thompson,  Jr.,  Oct.  26,  2000,  A.G.  Op. 
#2000-0507. 

§  41-57-25.  Birth  certificate  furnished  free  to  armed  forces 
volunteer. 

Any  person  who  is  volunteering  for  one  of  the  armed  forces  of  the  United 
States  is  entitled  to  a  certified  copy  of  his  birth  certificate  from  the  State  Board 
of  Health  immediately  upon  application  and  at  no  expense  to  the  applicant  or 
his  recruiting  officer. 

SOURCES:  Codes,  1942,  §  7064.5;  Laws,  1971,  ch.  327,  §  1,  eff  from  and  after 
passage  (approved  March  1,  1971). 

Cross  References  —  Additional  fee  for  each  original  and  each  copy  of  a  birth 
certificate  to  be  deposited  into  the  Mississippi  Children's  Trust  Fund,  see  §  41-57-11. 

§  41-57-27.  Penalty. 

Any  person  or  persons  who  shall  violate  any  rule,  regulation  or  order  of  the 
State  Board  of  Health  relative  to  recording,  reporting  or  filing  information  for 
the  Bureau  of  Vital  Statistics,  or  who  shall  willfully  neglect  or  refuse  to 
perform  any  duties  imposed  upon  them  by  said  orders,  or  who  shall  furnish 
false  information  for  the  purpose  of  making  incorrect  records  for  said  bureau, 
or  who  shall  willfully  furnish  false  information  to  said  bureau  for  the  purpose 
of  establishing  a  false  identity,  shall  be  deemed  guilty  of  a  misdemeanor,  and 
upon  conviction  thereof  shall  be  fined  not  more  than  Five  Hundred  Dollars 
($500.00)  or  be  imprisoned  in  the  county  jail  not  exceeding  six  (6)  months,  or 
suffer  both  such  fine  and  imprisonment,  in  the  discretion  of  the  court. 

SOURCES:  Codes,  Hemingway's  1917,  §  4874;  1930,  §  4910;  1942,  §  7066;  Laws, 
1912,  ch.  149;  Laws,  1983,  ch.  522,  §  35;  Laws,  1989,  ch.  511,  §  4,  eff  from  and 
after  July  1,  1989. 

Cross  References  —  Crime  of  perjury,  see  §  97-9-59. 

Imposition  of  standard  state  assessment  in  addition  to  all  court  imposed  fines  or 
other  penalties  for  any  misdemeanor  violation,  see  §  99-19-73. 

§  41-57-29.  Repealed. 

Repealed  by  Laws  1992,  ch.  391,  §  2,  eff  from  and  after  July  1,  1993. 
[Laws,  1992,  ch.  391,  §  1] 

Editor's  Note  —  Former  §  41-57-29  required  the  social  security  numbers  of  parents 
or  alleged  parents  to  be  filed  with  certificate  of  birth,  authorized  their  use  in  paternity 
and  support  proceedings,  and  directed  the  department  to  take  bids  for  genetic  testing. 
For  present  similar  provisions,  see  §  41-57-14. 
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§  41-57-31.  Certificate  of  birth  resulting  in  stillbirth  issued 
upon  request  of  parent;  parents  to  be  notified  of  availability 
of  and  procedure  for  obtaining  certificate;  contents  of  cer- 
tificate. 

(1)  As  used  in  this  section,  the  following  terms  shall  be  defined  as 
provided  in  this  section,  unless  the  context  otherwise  requires: 

(a)  "Certificate  of  birth  resulting  in  stillbirth"  means  a  birth  certificate 
issued  to  record  and  memorialize  the  birth  of  a  stillborn  child. 

(b)  "Stillbirth"  or  "stillborn"  means  an  unintended,  intrauterine  fetal 
death  occurring  in  this  state  after  a  gestational  age  of  not  less  than  twenty 
(20)  completed  weeks. 

(2)  For  any  stillborn  child  in  this  state,  the  Bureau  of  Vital  Statistics  shall 
issue  a  certificate  of  birth  resulting  in  stillbirth  upon  the  request  of  a  parent 
named  on  the  death  certificate,  within  sixty  (60)  days  of  the  date  of  the  request. 
A  parent  may  request  the  Bureau  of  Vital  Statistics  to  issue  a  certificate  of 
birth  resulting  in  stillbirth  without  regard  to  whether  the  death  occurred  on, 
before,  or  after  July  1,  2007,  and  without  regard  to  the  date  on  which  the  death 
certificate  was  issued. 

(3)  The  person  who  is  required  to  file  a  death  certificate  under  this 
chapter  shall  advise  the  parent  or  parents  of  a  stillborn  child: 

(a)  That  a  parent  may,  but  is  not  required  to,  request  the  preparation  of 
a  certificate  of  birth  resulting  in  stillbirth; 

(b)  That  a  parent  may  obtain  a  certificate  of  birth  resulting  in  stillbirth 
by  contacting  the  Bureau  of  Vital  Statistics  to  request  the  certificate  and 
paying  the  required  fee;  and 

(c)  How  a  parent  may  contact  the  Bureau  of  Vital  Statistics  to  request 
a  certificate  of  birth  resulting  in  stillbirth. 

(4)  A  parent  may  provide  a  name  for  a  stillborn  child  on  the  request  for  a 
certificate  of  birth  resulting  in  stillbirth.  The  name  of  the  stillborn  child 
provided  on  or  later  added  by  amendment  to  the  certificate  shall  be  the  same 
name  as  placed  on  the  original  or  amended  death  certificate.  If  the  requesting 
parent  does  not  wish  to  provide  a  name,  the  Bureau  of  Vital  Statistics  shall  fill 
in  the  certificate  with  the  name  "baby  boy"  or  "baby  girl"  and  the  last  name  of 
the  parent. 

(5)  Not  later  than  September  1,  2007,  the  State  Department  of  Health 
shall  prescribe  the  form  and  content  of  a  certificate  of  birth  resulting  in 
stillbirth  and  shall  specify  the  information  necessary  to  prepare  the  certificate. 
In  addition  to  any  other  information  required  to  be  on  the  certificate,  the 
certificate  shall  include: 

(a)  The  date  of  the  stillbirth; 

(b)  The  county  in  which  the  stillbirth  occurred; 

(c)  The  state  file  number  of  the  corresponding  death  certificate;  and 

(d)  The  following  statement:  "This  certificate  is  not  proof  of  live  birth." 

(6)  Upon  issuance  of  a  certificate  of  birth  resulting  in  stillbirth  to  a 
parent,  the  Bureau  of  Vital  Statistics  shall  file  an  exact  copy  of  the  certificate 
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with  the  local  registrar  of  the  registration  district  in  which  the  stillbirth 
occurred.  The  local  registrar  shall  file  the  certificate  of  birth  resulting  in 
stillbirth  with  the  death  certificate. 

(7)  The  Bureau  of  Vital  Statistics  may  not  use  a  certificate  of  birth 
resulting  in  stillbirth  to  calculate  live  birth  statistics. 

(8)  The  State  Board  of  Health  may  adopt  any  rules  or  regulations 
necessary  to  administer  this  section. 

SOURCES:  Laws,  2007,  ch.  514,  §  20,  eff  from  and  after  June  30,  2007. 

Editor's  Note  —  Laws  of  2007,  ch.  514,  §  22  provides  as  follows: 
"SECTION  22.  This  act  shall  take  effect  and  be  in  force  from  and  after  June  30,  2007, 
except  for  Sections  1  and  2  and  Sections  13  through  18,  which  shall  take  effect  and  be 
in  force  from  and  after  the  passage  of  this  act."  Laws  of  2007,  ch.  514  was  approved  on 
March  30,  2007. 

MARRIAGES 


Sec. 

41-57-41.  Repealed. 

41-57-43.  State  registrar  of  vital  statistics;  safeguarding  of  records. 

41-57-45.  Repealed. 

41-57-47.  Certificates  of  registrar  to  be  prima  facie  evidence. 

41-57-48.  Statistical  record  of  marriage;  completion;  filing;  recording  fee. 

41-57-49  through  41-57-55.  Repealed. 

41-57-57.  Circuit  clerks  to  compile  data  on  marriages. 

41-57-59.  Penalty 


§  41-57-41.  Repealed. 

Repealed  by  Laws,  1978,  ch.  406,  §  2,  eff  from  and  after  January  1,  1979. 
[Laws,  1926,  ch.  164;  Laws,  1928,  ch.  132] 

Editor's  Note  —  Former  §  41-57-41  required  all  marriages  occurring  in  Mississippi 
to  be  registered  with  the  state  registrar  of  vital  statistics. 

§  41-57-43.    State  registrar  of  vital  statistics;  safeguarding  of 
records. 

It  shall  be  the  duty  of  the  state  registrar  of  vital  statistics,  in  addition  to 
the  duties  now  required  of  him  by  law,  to  carry  into  effect  the  provisions  of  law 
relating  to  registration  of  marriages  and  the  rules,  regulations  and  orders  of 
the  State  Board  of  Health  which  may  be  promulgated  pursuant  to  Section 
41-57-45.  The  said  State  Board  of  Health  shall  provide  for  such  clerical  and 
other  assistance  as  may  be  necessary,  and  may  fix  the  compensation  of  persons 
thus  employed.  The  said  board  shall  provide  suitable  apartments  properly 
equipped  with  fireproof  vault  and  filing  cases  for  the  permanent  and  safe 
preservation  of  all  official  records  made  and  returned  to  said  bureau. 
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SOURCES:  Codes,  1930,  §  4934;  1942,  §  7090;  Laws,  1926,  ch.  164;  Laws,  1928, 
ch.  132. 

Editor's  Note  —  Section  41-57-45  referred  to  in  this  section  was  repealed  by  Laws 
of  1978,  ch.  406,  §  2,  effective  from  and  after  January  1,  1979. 

Laws  of  1978,  ch.  326,  §  1,  effective  July  1,  1978,  changed  the  title  of  the  state 
registrar  of  vital  statistics,  referred  to  in  this  section,  to  be  the  state  registrar  of  vital 
records.  See  §  41-57-3. 

§  41-57-45.  Repealed. 

Repealed  by  Laws,  1978,  ch.  406,  §  2,  eff  from  and  after  January  1,  1979. 
[Laws,  1926,  ch.  164;  Laws,  1928,  ch.  132] 

Editor's  Note  —  Former  §  41-57-45  required  the  State  Board  of  Health  to  formulate 
a  plan  for  reporting  and  registering  marriages. 

§  41-57-47.    Certificates  of  registrar  to  be  prima  facie  evi- 
dence. 

Any  copy  of  the  records  of  marriages,  when  properly  certified  by  the  State 
Registrar  of  Vital  Statistics  to  be  a  true  copy  thereof,  shall  be  taken  and 
received  as  prima  facie  evidence  of  the  facts  therein  stated  in  all  courts  of  this 
state.  For  any  such  certified  copy,  the  applicant  shall  pay  to  the  Bureau  of  Vital 
Statistics  such  fee  for  transactions  as  prescribed  by  the  State  Board  of  Health, 
which  fees  shall  be  paid  into  the  State  Treasury  within  sixty  (60)  days  from  the 
receipt  thereof. 

SOURCES:  Codes,  1930,  §  4939;  1942,  §  7094;  Laws,  1926,  ch.  164;  Laws,  1928, 
ch.  132;  Laws,  2001,  ch.  418,  §  1,  eff  from  and  after  July  1,  2001. 

Editor's  Note  —  Laws  of  1978,  ch.  326,  §  1,  effective  July  1,  1978,  changed  the  title 
of  the  state  registrar  of  vital  statistics,  referred  to  in  this  section,  to  be  the  state 
registrar  of  vital  records.  See  §  41-57-3. 

Cross  References  —  Furnishing  free  copies  of  records  concerning  veterans,  see 
§  35-3-9. 

Admissibility  of  birth  and  death  certificates,  see  §  41-57-9. 

RESEARCH  REFERENCES 


Am  Jur.  29A  Am.  Jur  2d,  Evidence 
§  1313. 

52  Am.  Jur.  2d,  Marriage  §  108. 

7  Am.  Jur.  Proof  of  Facts,  Marriage, 
Proof  No.  1  (valid  ceremonial  marriage). 

2  Am.  Jur.  Trials  409,  Locating  Pubhc 
Records. 


Practice  References.  Young,  Trial 
Handbook  for  Mississippi  Lawyers 
§§  19:19,  24:19. 

CJS.  32A  C.J.S.,  Evidence  §§  1098  et 
seq. 

55  C.J.S.,  Marriage  §  46. 
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§  41-57-48.    Statistical  record  of  marriage;  completion;  filing; 
recording  fee. 

(1)  For  each  marriage  performed  in  this  state,  a  record  entitled  "Statisti- 
cal Record  of  Marriage"  shall  be  filed  with  the  office  of  vital  records  registration 
of  the  State  Board  of  Health  by  the  circuit  clerk  who  issued  the  marriage 
license  and  shall  be  registered  if  it  has  been  completed  and  filed  in  accordance 
with  this  section. 

(2)  The  circuit  clerk  who  issues  the  marriage  license  shall  complete  the 
statistical  record  (except  for  the  section  relating  to  the  ceremony)  on  a  form 
prescribed  and  furnished  by  the  State  Board  of  Health  and  shall  sign  it.  The 
record  shall  be  prepared  on  the  basis  of  information  obtained  from  the  parties 
to  be  married,  and  both  the  bride  and  the  groom  shall  sign  the  record  certifying 
that  the  information  about  themselves  is  correct. 

(3)  The  person  who  performs  the  marriage  ceremony  shall  complete  and 
sign  the  section  relating  to  the  ceremony  and  shall  return  the  record  to  the 
circuit  clerk  who  issued  the  license  within  five  (5)  days  after  the  ceremony. 

(4)  The  circuit  clerk,  on  or  before  the  tenth  day  of  each  calendar  month, 
shall  forward  to  the  State  Board  of  Health  all  completed  records  returned  to 
him  during  the  preceding  month. 

(5)  The  circuit  clerk  shall  receive  a  recording  fee  of  one  dollar  ($1.00)  for 
each  marriage  record  prepared  and  forwarded  by  him  to  the  State  Board  of 
Health.  This  fee  shall  be  collected  from  the  applicants  for  the  license  together 
with,  and  in  addition  to,  the  fee  for  the  license  and  shall  be  deposited  in  the 
county  treasury.  The  recording  fees  shall  be  paid  to  the  circuit  clerk  out  of  the 
county  treasury  once  each  six  (6)  months  on  order  of  the  board  of  supervisors, 
upon  certification  by  the  office  of  vital  records  registration  of  the  number  of 
marriage  records  filed. 

SOURCES:  Laws,  1978,  ch.  406,  §  1,  eff  from  and  after  January  1,  1979. 


ATTORNEY  GENERAL  OPINIONS 


A  statistical  record  of  marriage  should 
be  prepared  for  each  license  issued  by  the 
circuit  clerks  of  the  state  of  Mississippi, 
regardless  of  whether  the  ceremony  of 
marriage  is  performed  in  the  state  of  Mis- 


sissippi, and  the  statistical  record  should 
be  filed  with  the  Mississippi  State  Depart- 
ment of  Health.  Garner,  Apr  5,  2002,  A.G. 
Op.  #02-0141. 


RESEARCH  REFERENCES 


Am  Jur.  52  Am.  Jur  2d,  Marriage  §  37.        C JS.  55  C. J.S.,  Marriage  §  33. 
2  Am.  Jur  Trials  409,  Locating  Public 
Records. 


§§  41-57-49  through  41-57-55.  Repealed. 

Repealed  by  Laws,  1978,  ch.  406,  §  2,  eff  from  and  after  January  1,  1979. 
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§§  41-57-49  through  41-57-53  [Laws,  1926,  ch.  164;  Laws,  1938,  ch.  293; 
Laws,  1956,  ch.  302] 

§  41-57-55.  [Laws,  1926,  ch.  164] 

Editor's  Note  —  Former  §  41-57-49  authorized  the  state  board  of  health  to  prepare 
and  distribute  a  revised  form  containing  a  statistical  record  of  a  marriage  and  provided 
for  the  information  to  be  recorded  thereon. 

Former  §  41-57-51  related  to  the  completion  of  the  statistical  record  of  marriage 
form. 

Former  §  41-57-53  dealt  with  the  duty  of  the  circuit  court  clerk  with  respect  to 
forwarding  monthly  to  the  state  board  of  health  completed  statistical  record  of  marriage 
forms  and  lists  of  marriage  licenses  issued. 

Former  §  41-57-55  fixed  the  fee  of  the  circuit  court  clerk  for  forwarding  to  the  State 
Board  of  Health  completed  statistical  record  of  marriage  forms  and  lists  of  marriage 
licenses  issued,  and  provided  for  the  payment  thereof. 

§  41-57-57.    Circuit  clerks  to  compile  data  on  marriages. 

In  order  to  secure  records  of  marriages  and  births  in  the  several  counties 
in  this  state  from  the  earliest  records  down  to  the  present  time,  the  State 
Board  of  Health  is  hereby  authorized  and  empowered  to  make  contract  with 
the  circuit  clerks  or  others  of  this  state  to  compile  for  the  bureau  of  vital 
statistics  complete  lists  of  marriages  in  the  various  counties  from  the  earliest 
records  down  to  the  present  time.  In  order  to  complete  these  records  by 
securing  records  of  said  marriages  in  all  said  counties,  the  State  Board  of 
Health  is  hereby  authorized  and  empowered  to  deposit  all  moneys  received  as 
fees  for  certified  copies  of  births,  deaths  and  marriages  in  the  state  treasury  in 
a  separate  account  to  be  used  for  the  completion  of  the  vital  statistics  on 
marriages  in  the  various  counties,  and  for  clerical  expenses  and  other  expenses 
necessary  for  completion  and  issuance  of  birth  records.  Said  fund  shall  be  paid 
out  for  said  purposes  only  on  voucher  issued  for  these  purposes  by  the  State 
Board  of  Health.  When  said  statistics  of  past  marriages  in  the  several  counties 
shall  have  been  completed  and  paid  for,  then  all  of  said  funds  that  may  remain 
on  hand  and  all  other  such  funds  collected  for  certified  copies  of  birth,  death 
and  marriage  records  thereafter  may  be  used  for  the  completion  of  birth 
records. 

SOURCES:  Codes,  1930,  §  4940;  1942,  §  7095;  Laws,  1926,  ch.  164;  Laws,  1928, 
ch.  132;  Laws,  1942,  ch.  317. 

§  41-57-59.  Penalty. 

Any  person  or  persons  who  shall  violate  any  of  the  provisions  of  Sections 
41-57-41  through  41-57-57,  or  any  rule,  regulation  or  order  of  the  state  board 
of  health  relative  to  the  making  of  said  reports,  as  to  reporting,  recording  or 
filing  the  information  for  the  bureau  of  vital  statistics  on  marriages,  or  who 
shall  fail,  neglect  or  refuse  to  perform  any  of  the  duties  imposed  by  said  order, 
rules  or  regulations,  or  shall  furnish  false  information  for  the  purpose  of 
making  incorrect  records  for  said  bureau,  shall  be  deemed  guilty  of  a  misde- 
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meanor,  and  upon  conviction  thereof  shall  be  fined  not  more  than  Five 
Hundred  Dollars  ($500.00)  or  be  imprisoned  in  the  county  jail  not  exceeding  six 
(6)  months,  or  shall  suffer  both  such  fine  and  imprisonment,  at  the  discretion 
of  said  court. 

SOURCES:  Codes,  1930,  §  4941;  1942,  §  7096;  Laws,  1926,  ch.  164;  Laws,  1928, 
ch.  132;  Laws,  1983,  ch.  522,  §  36,  eff  from  and  after  July  1,  1983. 

Editor's  Note  —  Section  41-57-41  referred  to  in  this  section  was  repealed  by  Laws 
of  1978,  ch.  406,  §  2,  effective  from  and  after  January  1,  1979. 

Cross  References  —  Imposition  of  standard  state  assessment  in  addition  to  all 
court  imposed  fines  or  other  penalties  for  any  misdemeanor  violation,  see  §  99-19-73. 
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Medical  Radiation  Technology 

Definitions  [Repealed  effective  July  1,  2015]. 

Adoption,  etc.,  of  rules  and  regulations;  requirements  for  operation  of 
medical  radiation  technology  machines;  maintenance  of  records  by 
facilities;  continuing  education  requirements  for  operators;  registration 
requirements  [Repealed  effective  July  1,  2015]. 

Continuing  education  requirements;  completion;  fees  [Repealed  effec- 
tive July  1,  2015]. 

State  Board  of  IMedical  Licensure  authorized  to  license  and  regulate 
practice  of  radiologist  assistants;  radiologists  authorized  to  use  services 
of  radiologist  assistants  to  practice  radiology  assistance  under  their 
supervision;  board  shall  promulgate  rules  and  regulations  including 
qualifications  for  licensure,  scope  of  practice,  discipline,  and  fees; 
requirements  for  licensure;  radiologist  assistants  prohibited  from  inter- 
preting images,  making  diagnoses,  or  prescribing  medications  or  thera- 
pies. 

§  41-58-1.    Definitions  [Repealed  effective  July  1,  2015]. 

As  used  in  this  chapter: 

(a)  "Department"  means  the  IVEississippi  State  Department  of  Health. 

(b)  "Licensed  practitioner"  means  a  person  licensed  or  otherwise  autho- 
rized by  lav^  to  practice  medicine,  dentistry,  chiropractic,  osteopathy  or 
podiatry,  or  a  licensed  nurse  practitioner  or  physician  assistant. 

(c)  "Ionizing  radiation"  means  x-rays  and  gamma  rays,  alpha  and  beta 
particles,  high  speed  electrons,  neutrons  and  other  nuclear  particles. 

(d)  "X-radiation"  means  penetrating  electromagnetic  radiation  with 
wavelengths  shorter  than  ten  (10)  nanometers  produced  by  bombarding  a 
metallic  target  with  fast  electrons  in  a  vacuum. 

(e)  "Supervision"  means  responsibility  for,  and  control  of,  quality  radia- 
tion safety  and  protection,  and  technical  aspects  of  the  application  of  ionizing 
radiation  to  human  beings  for  diagnostic  and/or  therapeutic  purposes. 

(f)  "Medical  radiation  technology"  means  the  science  and  art  of  applying 
ionizing  radiation  to  human  beings  for  diagnostic  and/or  therapeutic  pur- 
poses. The  four  (4)  specialized  disciplines  of  medical  radiation  technology  are 
diagnostic  radiologic  technology,  nuclear  medicine  technology,  radiation 
therapy  and  limited  x-ray  machine  operator. 

(g)  "Radiologic  technologist"  means  a  person  other  than  a  licensed 
practitioner  who  has  passed  a  national  certification  examination  recognized 
by  the  department  such  as  the  American  Registry  of  Radiologic  Technolo- 
gists examination  or  its  equivalent,  who  applies  x-radiation  or  ionizing 
radiation  to  any  part  of  the  human  body  for  diagnostic  purposes  and  includes 
the  administration  of  parenteral  and  enteral  contrast  media  and  adminis- 
tration of  other  medications  or  procedures  incidental  to  radiologic  examina- 
tions. 
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(h)  "Nuclear  medicine  technologist"  means  a  person  other  than  a 
licensed  practitioner  who  has  passed  a  national  certification  examination 
recognized  by  the  department  such  as  the  American  Registry  of  Radiologic 
Technologists  examination  or  the  Nuclear  Medicine  Technology  Certification 
Board  examination  or  its  equivalent,  who  performs  in  vivo  imaging  and 
measurement  procedures  and  in  vitro  nonimaging  laboratory  studies,  pre- 
pares radiopharmaceuticals,  and  administers  diagnostic/therapeutic  doses 
of  radiopharmaceuticals  to  human  beings  while  under  the  supervision  of  a 
licensed  practitioner  who  is  licensed  to  possess  and  use  radioactive  material. 

(i)  "Radiation  therapist"  means  a  person  other  than  a  licensed  practi- 
tioner who  has  passed  a  national  certification  examination  recognized  by  the 
department  such  as  the  American  Registry  of  Radiologic  Technologists 
examination  or  its  equivalent,  who  applies  x-radiation  and  the  ionizing 
radiation  emitted  from  particle  accelerators,  cobalt  sixty  (60)  units  and 
sealed  sources  of  radioactive  material  to  human  beings  for  therapeutic 
purposes  while  under  the  supervision  of  a  licensed  radiation  oncologist  or  a 
board  certified  radiologist  who  is  licensed  to  possess  and  use  radioactive 
material. 

(j)  "Limited  x-ray  machine  operator"  means  a  person  other  than  a 
licensed  practitioner  or  radiologic  technologist  who  is  issued  a  permit  by  the 
State  Board  of  Medical  Licensure  to  perform  medical  radiation  technology 
limited  to  specific  radiographic  procedures  on  certain  parts  of  the  human 
anatomy,  specifically  the  chest,  abdomen  and  skeletal  structures,  and 
excluding  fluoroscopic,  both  stationary  and  mobile  (C-arm),  and  contrast 
studies,  computed  tomography,  nuclear  medicine,  radiation  therapy  studies 
and  mammography. 

(k)  "Council"  means  the  Medical  Radiation  Advisory  Council  created 
under  Section  41-58-3. 

This  section  shall  stand  repealed  on  July  1,  2015. 

SOURCES:  Laws,  1995,  ch.  388,  §  1;  Laws,  1996,  ch.  546,  §  1;  Laws,  2000,  ch.  333, 
§  1;  Laws,  2006,  ch.  324,  §  1;  Laws,  2010,  ch.  478,  §  1;  Laws,  2013,  ch.  434,  §  1, 
eff  from  and  after  July  1,  2013. 

Amendment  Notes  —  The  2013  amendment  inserted  "both  stationary  and  mobile 
(C-arm)"  following  "and  excluding  fluoroscopic"  in  (j);  and  extended  the  date  of  the 
repealer  for  the  section  by  substituting  "July  1,  2015"  for  "July  1,  2013"  in  the  last 
paragraph  of  the  section. 

§  41-58-3.  Adoption,  etc.,  of  rules  and  regulations;  require- 
ments for  operation  of  medical  radiation  technology  ma- 
chines; maintenance  of  records  by  facilities;  continuing 
education  requirements  for  operators;  registration  require- 
ments [Repealed  effective  July  1,  2015]. 

(1)  The  department  shall  have  full  authority  to  adopt  such  rules  and 
regulations  not  inconsistent  with  the  laws  of  this  state  as  may  be  necessary  to 
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effectuate  the  provisions  of  this  chapter,  and  may  amend  or  repeal  the  same  as 
may  be  necessary  for  such  purposes. 

(2)  There  shall  be  established  a  Medical  Radiation  Advisory  Council  to  be 
appointed  as  provided  in  this  section.  The  council  shall  consist  of  nine  (9) 
members  as  follows: 

(a)  One  (1)  radiologist  who  is  an  active  practitioner  and  member  of  the 
Mississippi  Radiological  Society; 

(b)  One  (1)  licensed  family  physician; 

(c)  One  (1)  licensed  practitioner; 

(d)  Two  (2)  registered  radiologic  technologists; 

(e)  One  (1)  nuclear  medicine  technologist; 

(f)  One  (1)  radiation  therapist; 

(g)  One  (1)  radiation  physicist; 

(h)  One  (1)  hospital  administrator;  and 

(i)  The  State  Health  Officer,  or  his  designee,  who  shall  serve  as  ex  officio 
chairman  with  no  voting  authority. 

(3)  The  department  shall,  following  the  recommendations  from  the  appro- 
priate professional  state  societies  and  organizations,  including  the  Mississippi 
Radiological  Society,  the  Mississippi  Society  of  Radiologic  Technologists,  and 
the  Mississippi  State  Nuclear  Medicine  Society,  and  other  nominations  that 
may  be  received  from  whatever  source,  appoint  the  members  of  the  council  as 
soon  as  possible  after  the  effective  date  of  subsections  (2)  and  (3)  of  this  section. 
Any  person  serving  on  the  council  who  is  a  practitioner  of  a  profession  or 
occupation  required  to  be  licensed,  credentialed  or  certified  in  the  state  shall  be 
a  holder  of  an  appropriate  license,  credential  or  certificate  issued  by  the  state. 
All  members  of  the  council  shall  be  residents  of  the  State  of  Mississippi.  The 
council  shall  promulgate  such  rules  and  regulations  by  which  it  shall  conduct 
its  business.  Members  of  the  council  shall  receive  no  salary  for  services 
performed  on  the  council  but  may  be  reimbursed  for  their  reasonable  and 
necessary  actual  expenses  incurred  in  the  performance  of  the  same,  from  funds 
provided  for  such  purpose.  The  council  shall  assist  and  advise  the  department 
in  the  development  of  regulations  and  standards  to  effectuate  the  provisions  of 
this  chapter. 

(4)  A  radiologic  technologist,  nuclear  medicine  technologist  or  radiation 
therapist  shall  not  apply  ionizing  or  x-radiation  or  administer 
radiopharmaceuticals  to  a  human  being  or  otherwise  engage  in  the  practice  of 
medical  radiation  technology  unless  the  person  possesses  a  valid  registration 
issued  by  the  department  under  the  provisions  of  this  chapter. 

(5)  The  department  may  issue  a  temporary  registration  to  practice  a 
specialty  of  medical  radiation  technology  to  any  applicant  who  has  completed 
an  approved  program,  who  has  complied  with  the  provisions  of  this  chapter, 
and  is  awaiting  examination  for  that  specialty.  This  registration  shall  convey 
the  same  rights  as  the  registration  for  which  the  applicant  is  awaiting 
examination  and  shall  be  valid  for  one  (1)  six-month  period. 

(6)  The  department  may  charge  a  registration  fee  of  not  more  than  Fifty 
Dollars  ($50.00)  biennially  to  each  person  to  whom  it  issues  a  registration 
under  the  provisions  of  this  chapter. 
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(7)  Registration  with  the  department  is  not  required  for: 

(a)  A  student  enrolled  in  and  participating  in  an  accredited  course  of 
study  approved  by  the  department  for  diagnostic  radiologic  technology, 
nuclear  medicine  technology  or  radiation  therapy,  who  as  a  part  of  his 
clinical  course  of  study  applies  ionizing  radiation  to  a  human  being  while 
under  the  supervision  of  a  licensed  practitioner,  registered  radiologic  tech- 
nologist, registered  nuclear  medicine  technologist  or  registered  radiation 
therapist; 

(b)  Laboratory  personnel  who  use  radiopharmaceuticals  for  in  vitro 
studies; 

(c)  A  dental  hygienist  or  a  dental  assistant  who  is  not  a  radiologic 
technologist,  nuclear  medicine  technologist  or  radiation  therapist,  who 
possesses  a  radiology  permit  issued  by  the  Board  of  Dental  Examiners  and 
applies  ionizing  radiation  under  the  specific  direction  of  a  licensed  dentist; 

(d)  A  chiropractic  assistant  who  is  not  a  radiologic  technologist,  nuclear 
medicine  technologist  or  radiation  therapist,  who  possesses  a  radiology 
permit  issued  by  the  Board  of  Chiropractic  Examiners  and  applies  ionizing 
radiation  under  the  specific  direction  of  a  licensed  chiropractor; 

(e)  An  individual  who  is  permitted  as  a  limited  x-ray  machine  operator 
by  the  State  Board  of  Medical  Licensure  and  applies  ionizing  radiation  in  a 
physician's  office,  radiology  clinic  or  a  licensed  hospital  in  Mississippi  under 
the  specific  direction  of  a  licensed  practitioner;  and 

(f)  A  student  enrolled  in  and  participating  in  an  accredited  course  of 
study  for  diagnostic  radiologic  technology,  nuclear  medicine  technology  or 
radiation  therapy  and  is  employed  by  a  physician's  office,  radiology  clinic  or 
a  licensed  hospital  in  Mississippi  and  applies  ionizing  radiation  under  the 
specific  direction  of  a  licensed  practitioner. 

(8)  Nothing  in  this  chapter  is  intended  to  limit,  preclude,  or  otherwise 
interfere  with  the  practices  of  a  licensed  practitioner  who  is  duly  licensed  or 
registered  by  the  appropriate  agency  of  the  State  of  Mississippi,  provided  that 
the  agency  specifically  recognizes  that  the  procedures  covered  by  this  chapter 
are  within  the  scope  of  practice  of  the  licensee  or  registrant. 

(9)  (a)  If  any  radiologic  technologist,  nuclear  medicine  technologist  or 
radiation  therapist  violates  any  provision  of  this  chapter  or  the  regulations 
adopted  by  the  department,  the  department  shall  suspend  or  revoke  the 
registration  and  practice  privileges  of  the  person  or  issue  other  disciplinary 
actions  in  accordance  with  statutory  procedures  and  rules  and  regulations  of 
the  department. 

(b)  If  any  person  violates  any  provision  of  this  chapter,  the  department 
shall  issue  a  written  warning  to  the  licensed  practitioner  or  medical 
institution  that  employs  the  person;  and  if  that  person  violates  any  provision 
of  this  chapter  again  within  three  (3)  years  after  the  first  violation,  the 
department  may  suspend  or  revoke  the  permit  or  registration  for  the 
x-radiation  and  ionizing  equipment  of  the  licensed  practitioner  or  medical 
institution  that  employs  the  person,  in  accordance  with  statutory  procedures 
and  rules  and  regulations  of  the  department  regarding  suspension  and 
revocation  of  those  permits  or  registrations. 
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(10)  This  section  shall  stand  repealed  on  July  1,  2015. 

SOURCES:  Laws,  1995,  ch.  388,  §  2;  Laws,  1996,  ch.  546,  §  2;  Laws,  2000,  ch.  333, 
§  2;  Laws,  2006,  ch.  324,  §  2;  Laws,  2010,  ch.  478,  §  2;  Laws,  2013,  ch.  434,  §  2, 
eff  from  and  after  July  1,  2013. 

Editor's  Note  —  Pursuant  to  Laws,  1996,  ch.  546,  §  4,  subsections  (2)  and  (3)  of  this 
section  became  effective  from  and  after  passage  (approved  April  13,  1996);  the 
remainder  of  the  act  became  effective  from  and  after  July  1,  1996. 

Amendment  Notes  —  The  2013  amendment  substituted  "nine  (9)"  for  "ten  (10)" 
preceding  "members  as  follows"  at  the  end  of  the  introductory  paragraph  of  (2);  deleted 
former  (2)(g),  which  read:  "One  (1)  limited  x-ray  machine  operator";  and  extended  the 
date  of  the  repealer  for  the  section  by  substituting  "July  1,  2015"  for  "July  1,  2013". 

Cross  References  —  Authority  of  State  Board  of  Chiropractic  Examiners  to  certify 
chiropractic  assistants  exempt  from  registration  under  this  section,  see  §  73-6-5. 

§  41-58-5.  Continuing  education  requirements;  completion; 
fees  [Repealed  effective  July  1,  2015]. 

(1)  Each  registered  radiologic  technologist,  registered  nuclear  medicine 
technologist  and  registered  radiation  therapist  shall  submit  evidence  to  the 
department  of  completing  tv^enty-four  (24)  hours  of  continuing  education  in  a 
two-year  period  as  described  in  the  rules  and  regulations  of  the  department. 

(2)  Each  limited  x-ray  machine  operator  who  is  first  employed  to  apply 
ionizing  radiation  in  the  State  of  Mississippi  shall  complete  twelve  (12)  hours 
of  education  in  radiologic  technology,  with  six  (6)  of  those  hours  specifically  in 
radiation  protection,  not  later  than  twelve  (12)  months  after  the  date  of  his  or 
her  employment  to  apply  ionizing  radiation,  and  shall  thereafter  submit 
evidence  to  the  State  Board  of  Medical  Licensure  of  completing  twelve  (12) 
hours  of  continuing  education  in  a  two-year  period  as  described  in  the  rules 
and  regulations  of  the  State  Board  of  Medical  Licensure.  Six  (6)  of  the 
continuing  education  hours  must  be  in  radiation  protection. 

(3)  Each  individual  who  is  exempt  from  registration  under  paragraph  (d) 
of  Section  41-58-3(7)  shall  complete  twelve  (12)  hours  of  continuing  education 
in  a  two-year  period  as  described  in  the  rules  and  regulations  of  the  depart- 
ment. Six  (6)  of  the  continuing  education  hours  must  be  in  radiation  protection. 

(4)  Each  individual  who  is  exempt  from  registration  under  paragraph  (d) 
of  Section  41-58-3(7)  and  who  is  first  employed  to  apply  ionizing  radiation  in 
the  State  of  Mississippi  shall  complete  twelve  (12)  hours  of  education  in 
radiologic  technology,  with  six  (6)  of  those  hours  specifically  in  radiation 
protection,  not  later  than  twelve  (12)  months  after  the  date  of  his  or  her 
employment  to  apply  ionizing  radiation. 

(5)  The  department  shall  approve  training  sessions  that  will  provide  the 
continuing  education  required  under  this  section  in  each  of  the  junior/ 
community  college  districts  in  the  state,  with  at  least  one  (1)  training  session 
being  held  during  each  quarter  of  the  year. 

(6)  The  Board  of  Chiropractic  Examiners  and  the  State  Board  of  Medical 
Licensure  may  charge  a  fee  of  not  more  than  Fifty  Dollars  ($50.00)  biennially 
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to  each  individual  whom  the  board  certifies  as  having  completed  the  continu- 
ing education  requirements  of  this  section. 

(7)  This  section  shall  stand  repealed  on  July  1,  2015. 

SOURCES:  Laws,  1996,  ch.  546,  §  3;  Laws,  1997,  ch.  541,  §  36;  Laws,  2000,  ch. 
333,  §  3;  Laws,  2006,  ch.  324,  §  3;  Laws,  2010,  ch.  478,  §  3;  Laws,  2013,  ch. 
434,  §  3,  eff  from  and  after  July  1,  2013. 

Amendment  Notes  —  The  2013  amendment  substituted  "State  Board  of  Medical 
Licensure"  for  "department"  twice  in  (2);  deleted  former  (6)(a)-(c),  which  required  the 
boards  of  dental,  chiropractic  and  medical  licensure  to  submit  lists  certifjdng  the 
individuals  who  were  exempt  from  registration  under  41-58-3(7),  paragraphs  (c),  (d) 
and  (e),  respectively;  and  in  (7),  extended  the  date  of  the  repealer  for  the  section  by 
substituting  "July  1,  2015"  for  "July  1,  2013";  and  extended  repealer  provision  from 
"July  1,  2013"  to  "July  1,  2015." 

Cross  References  —  Authority  of  State  Board  of  Chiropractic  Examiners  to 
establish  continuing  education  requirements  for  chiropractic  assistants,  see  §  73-6-5. 

§  41-58-7.  State  Board  of  Medical  Licensure  authorized  to 
license  and  regulate  practice  of  radiologist  assistants;  radi- 
ologists authorized  to  use  services  of  radiologist  assistants 
to  practice  radiology  assistance  under  their  supervision; 
board  shall  promulgate  rules  and  regulations  including 
qualifications  for  licensure,  scope  of  practice,  discipline, 
and  fees;  requirements  for  licensure;  radiologist  assistants 
prohibited  from  interpreting  images,  making  diagnoses,  or 
prescribing  medications  or  therapies. 

(1)  The  State  Board  of  Medical  Licensure  shall  license  and  regulate  the 
practice  of  radiologist  assistants  in  accordance  with  the  provisions  of  this 
section. 

(2)  A  radiologist  may  use  the  services  of  a  radiologist  assistant  to  practice 
radiology  assistance  under  the  supervision  of  the  radiologist,  provided  that  the 
radiologist  assistant  is  duly  qualified  and  licensed  as  provided  in  this  section. 

(3)  The  board  shall  promulgate  and  publish  reasonable  rules  and  regula- 
tions necessary  to  enable  it  to  discharge  its  functions  and  enforce  the 
provisions  of  law  regulating  the  practice  of  radiologist  assistants.  Those  rules 
and  regulations  shall  include,  but  are  not  limited  to:  qualifications  for 
licensure  for  radiologist  assistants;  scope  of  practice  of  radiologist  assistants; 
supervision  of  radiologist  assistants;  identification  of  radiologist  assistants; 
grounds  for  disciplinary  actions  and  discipline  of  radiologist  assistants;  and 
setting  and  charging  reasonable  fees  for  licensure  and  license  renewals  for 
radiologist  assistants. 

(4)  Those  rules  and  regulations  adopted  by  the  board  pertaining  to  the 
scope  of  practice  and  the  educational  qualifications  necessary  to  practice  as  a 
radiologist  assistant  shall  be  consistent  with  guidelines  adopted  by  the 
American  College  of  Radiology,  the  American  Society  of  Radiologic  Technolo- 
gists, and  the  American  Registry  of  Radiologic  Technologists. 
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(5)  Applicants  for  licensure  as  a  radiologist  assistant  must  be:  (a)  creden- 
tialed  to  provide  radiology  services  under  the  supervision  of  a  radiologist;  (b)  a 
radiologic  technologist  registered  under  Sections  41-58-1  through  41-58-5;  and 
(c)  certified  and  registered  with  the  American  Registry  of  Radiologic  Technolo- 
gists. 

(6)  A  radiologist  assistant  may  not  interpret  images,  make  diagnoses  or 
prescribe  medications  or  therapies. 

SOURCES:  Laws,  2005,  ch.  317,  §  1;  Laws,  2006,  ch.  342,  §  1,  eff  from  and  after 
passage  (approved  Mar.  13,  2006.) 
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41-59-1.  Title. 
41-59-3.  Definitions. 

41-59-5.  Establishment  and  administration  of  program. 

41-59-7.  Advisory  council. 

41-59-9.  License  and  permit  required. 

41-59-11.         Application  for  license. 

41-59-13.         Issuance  of  license. 

41-59-15.         Periodic  inspections. 

41-59-17.         Suspension  or  revocation  of  license;  renewal. 
41-59-19.         Changes  of  ownership. 

41-59-21.         Licensee  to  conform  with  local  laws  or  regulations. 

41-59-23.         Ambulance  permit. 

41-59-25.         Standards  for  ambulance  vehicles. 

41-59-27.  Insurance. 

41-59-29.         Personnel  required  for  transporting  patients. 
41-59-31.         Emergency  medical  technicians;  training  program. 
41-59-33.         Emergency  medical  technicians;  certification. 

41-59-35.  Emergency  medical  technicians;  period  of  certification;  renewal,  suspen- 
sion or  revocation  of  certificate;  use  of  certain  EMT  titles  without 
certification  prohibited. 

41-59-37.         Temporary  ambulance  attendant's  permit. 

41-59-39.         Standards  for  invalid  vehicles. 

41-59-41.  Records. 

41-59-43.  Exemptions. 

41-59-45.         Penalties;  injunctive  relief. 

41-59-47.         Options  of  counties  and  municipalities  as  to  participation. 

41-59-49.         Appeal  from  decision  of  board. 

41-59-51.         Districts;  authority  to  establish. 

41-59-53.         Districts;  procedure  for  establishing. 

41-59-55.         Districts;  administration. 

41-59-57.         Districts;  power  to  receive  and  expend  funds. 

41-59-59.         Funds  for  support  and  maintenance  of  districts. 

41-59-61.  Emergency  medical  services  operating  fund;  assessment  on  traffic 
violations. 

41-59-63.         Membership  subscription  programs  for  prepaid  ambulance  service  not 

to  constitute  insurance. 
41-59-65.         Application  for  permit  to  conduct  membership  subscription  program; 

fees;  renewals. 

41-59-67.         Requirements  for  issuance  of  permit;  reserve  fund;  ambulance  service  to 

pay  cost  of  collection  of  judgment  against  fund. 
41-59-69.         Annual  report  of  ambulance  service  conducting  subscription  program. 
41-59-71.         Methods  of  soliciting  members;  license  not  required. 
41-59-73.  Repealed. 

41-59-75.         Mississippi  Trauma  Care  Systems  Fund  established;  Mississippi 

Trauma  Care  Escrow  Fund  created. 
41-59-77.         Trauma  registry  data  confidential  and  not  subject  to  discovery  or 

introduction  into  evidence  in  civil  actions. 
41-59-79.         Certification  of  first  responders  by  State  Board  of  Health. 
41-59-81.         Promulgation  of  rules  and  regulations  governing  first  responder  basic 

life  support. 
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41-59-83.  Repealed. 

41-59-85.         Requirements  for  ambulances  and  special  use  medical  service  vehicles 
operating  in  emergency  mode. 

§  41-59-1.  Title. 

This  chapter  shall  be  cited  as  the  "Emergency  Medical  Services  Act  of 
1974." 

SOURCES:  Laws,  1974,  ch,  507,  §  1,  eff  from  and  after  passage  (approved  April 
3,  1974). 

Cross  References  —  Public  ambulance  service  law,  see  §§  41-55-1  et  seq. 
Advanced  life  support  personnel  and  services,  see  §§  41-60-11,  41-60-13. 

§  41-59-3.  Definitions. 

As  used  in  this  chapter,  unless  the  context  otherw^ise  requires,  the  term: 

(a)  "Ambulance"  means  any  privately  or  publicly  ov^ned  land  or  air 
vehicle  that  is  especially  designed,  constructed,  modified  or  equipped  to  be 
used,  maintained  and  operated  upon  the  streets,  highw^ays  or  airways  of  this 
state  to  assist  persons  who  are  sick,  injured,  wounded,  or  otherwise 
incapacitated  or  helpless; 

(b)  "Permit"  means  an  authorization  issued  for  an  ambulance  vehicle 
and/or  a  special  use  EMS  vehicle  as  meeting  the  standards  adopted  under 
this  chapter; 

(c)  "License"  means  an  authorization  to  any  person,  firm,  corporation, 
or  governmental  division  or  agency  to  provide  ambulance  services  in  the 
State  of  Mississippi; 

(d)  "Emergency  medical  technician"  means  an  individual  who  possesses 
a  valid  emergency  medical  technician's  certificate  issued  under  the  provi- 
sions of  this  chapter; 

(e)  "Certificate"  means  official  acknowledgment  that  an  individual  has 
successfully  completed  (i)  the  recommended  basic  emergency  medical  tech- 
nician training  course  referred  to  in  this  chapter  which  entitles  that 
individual  to  perform  the  functions  and  duties  of  an  emergency  medical 
technician,  or  (ii)  the  recommended  medical  first  responder  training  course 
referred  to  in  this  chapter  which  entitles  that  individual  to  perform  the 
functions  and  duties  of  a  medical  first  responder; 

(f)  "Board"  means  the  State  Board  of  Health; 

(g)  "Department"  means  the  State  Department  of  Health,  Division  of 
Emergency  Medical  Services; 

(h)  "Executive  officer"  means  the  Executive  Officer  of  the  State  Board  of 
Health,  or  his  designated  representative; 

(i)  "First  responder"  means  a  person  who  uses  a  limited  amount  of 
equipment  to  perform  the  initial  assessment  of  and  intervention  with  sick, 
wounded  or  otherwise  incapacitated  persons; 

(j)  "Medical  first  responder"  means  a  person  who  uses  a  limited  amount 
of  equipment  to  perform  the  initial  assessment  of  and  intervention  with  sick. 
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wounded  or  otherwise  incapacitated  persons  who  (i)  is  trained  to  assist  other 
EMS  personnel  by  successfully  completing,  and  remaining  current  in  re- 
fresher training  in  accordance  with,  an  approved  "First  Responder:  National 
Standard  Curriculum"  training  program,  as  developed  and  promulgated  by 
the  United  States  Department  of  Transportation;  (ii)  is  nationally  registered 
as  a  first  responder  by  the  National  Registry  of  Emergency  Medical  Techni- 
cians; and  (iii)  is  certified  as  a  medical  first  responder  by  the  State 
Department  of  Health,  Division  of  Emergency  Medical  Services; 

(k)  "Invalid  vehicle"  means  any  privately  or  publicly  owned  land  or  air 
vehicle  that  is  maintained,  operated  and  used  only  to  transport  persons 
routinely  who  are  convalescent  or  otherwise  nonambulatory  and  do  not 
require  the  service  of  an  emergency  medical  technician  while  in  transit; 

(Z)  "Special  use  EMS  vehicle"  means  any  privately  or  publicly  owned 
land,  water  or  air  emergency  vehicle  used  to  support  the  provision  of 
emergency  medical  services.  These  vehicles  shall  not  be  used  routinely  to 
transport  patients; 

(m)  "Trauma  care  system"  or  "trauma  system"  means  a  formally  orga- 
nized arrangement  of  health  care  resources  that  has  been  designated  by  the 
department  by  which  major  trauma  victims  are  triaged,  transported  to  and 
treated  at  trauma  care  facilities; 

(n)  "Trauma  care  facility"  or  "trauma  center"  means  a  hospital  located 
in  the  State  of  Mississippi  or  a  Level  I  trauma  care  facility  or  center  located 
in  a  state  contiguous  to  the  State  of  Mississippi  that  has  been  designated  by 
the  department  to  perform  specified  trauma  care  services  within  a  trauma 
care  system  pursuant  to  standards  adopted  by  the  department; 

(o)  "Trauma  registry"  means  a  collection  of  data  on  patients  who  receive 
hospital  care  for  certain  types  of  injuries.  Such  data  are  primarily  designed 
to  ensure  quality  trauma  care  and  outcomes  in  individual  institutions  and 
trauma  systems,  but  have  the  secondary  purpose  of  providing  useful  data  for 
the  surveillance  of  injury  morbidity  and  mortality; 

(p)  "Emergency  medical  condition"  means  a  medical  condition  manifest- 
ing itself  by  acute  symptoms  of  sufficient  severity,  including  severe  pain, 
psychiatric  disturbances  and/or  symptoms  of  substance  abuse,  such  that  a 
prudent  layperson  who  possesses  an  average  knowledge  of  health  and 
medicine  could  reasonably  expect  the  absence  of  immediate  medical  atten- 
tion to  result  in  placing  the  health  of  the  individual  (or,  with  respect  to  a 
pregnant  woman,  the  health  of  the  woman  or  her  unborn  child)  in  serious 
jeopardy,  serious  impairment  to  bodily  functions,  or  serious  dysfunction  of 
any  bodily  organ  or  part; 

(q)  "Emergency  medical  call"  means  a  situation  that  is  presumptively 
classified  at  time  of  dispatch  to  have  a  high  index  of  probability  that  an 
emergency  medical  condition  or  other  situation  exists  that  requires  medical 
intervention  as  soon  as  possible  to  reduce  the  seriousness  of  the  situation,  or 
when  the  exact  circumstances  are  unknown,  but  the  nature  of  the  request  is 
suggestive  of  a  true  emergency  where  a  patient  may  be  at  risk; 

(r)  "Emergency  response"  means  responding  immediately  at  the  basic 
life  support  or  advanced  life  support  level  of  service  to  an  emergency  medical 

863 


§  41-59-5 


Public  Health 


call.  An  immediate  response  is  one  in  which  the  ambulance  supplier  begins 
as  quickly  as  possible  to  take  the  steps  necessary  to  respond  to  the  call; 

(s)  "Emergency  mode"  means  an  ambulance  or  special  use  EMS  vehicle 
operating  with  emergency  lights  and  warning  siren  (or  warning  siren  and  air 
horn)  while  engaged  in  an  emergency  medical  call. 

SOURCES:  Laws,  1974,  ch.  507,  §  2;  Laws,  1991,  ch.  482,  §  1;  Laws,  1998,  ch.  429, 
§  1;  Laws,  2000,  ch.  594,  §  1;  Laws,  2002,  ch.  623,  §  1;  brought  forward 
without  change.  Laws,  2002,  1st  Ex  Sess,  ch.  3,  §  1;  Laws,  2004,  ch.  425,  §  1; 
Laws,  2004,  ch.  581,  §  1;  Laws,  2008,  ch.  549,  §  1;  reenacted  and  amended. 
Laws,  2011,  ch.  545,  §  2,  eff  from  and  after  July  1,  2011. 

Joint  Legislative  Committee  Note  —  Section  1  of  ch.  425  Laws  of  2004,  effective 
from  and  after  July  1,  2004  (approved  April  27,  2004),  amended  this  section.  Section  1 
of  ch.  581,  Laws  of  2004,  effective  from  and  after  July  1,  2004  (approved  May  27,  2004), 
also  amended  this  section.  As  set  out  above,  this  section  reflects  the  language  of  Section 
1  of  ch.  581,  Laws  of  2004,  pursuant  to  Section  1-3-79  which  provides  that  whenever  the 
same  section  of  law  is  amended  by  different  bills  during  the  same  legislative  session, 
and  the  effective  dates  of  the  amendments  are  the  same,  the  amendment  with  the  latest 
approval  date  shall  supersede  all  other  amendments  to  the  same  section  approved  on  an 
earlier  date. 

Editor's  Note  —  Laws  of  2002,  ch.  623,  §  5,  as  amended  by  Laws,  2002,  1st  Ex  Sess, 
ch.  3,  §  5,  provides  as  follows: 

"SECTION  5.  This  act  shall  take  effect  and  be  in  force  from  and  after  July  1,  2004." 

Laws  of  2011,  ch.  545,  §  8,  effective  July  1,  2011,  amended  Laws  of  2008,  ch.  549,  §  9, 
to  extend  the  date  of  the  repealer  for  this  section  from  July  1,  2011,  until  July  1,  2014. 
Subsequently  Laws  of  2011,  ch.  531,  §  2,  effective  July  2,  2011,  repealed  Laws  of  2008, 
ch.  549,  §  9,  to  delete  the  repealer  for  this  section. 

Amendment  Notes  —  The  2011  amendment  reenacted  and  amended  the  section  by 
making  a  minor  stylistic  change. 

ATTORNEY  GENERAL  OPINIONS 


Medical  information  contained  in  "run 
reports"  from  City  EMS  units  which  con- 
tain name  of  person  treated,  address  of 
response,  physical  data,  summary  of  any 
medical  treatment  or  other  action  taken 
in  response  to  run  and  other  pertinent 
information,  is  confidential  other  informa- 
tion in  reports  is  public.  Lawrence  Oct.  6, 
1993,  A.G.  Op.  #93-0592. 

It  is  within  the  discretion  of  the  Depart- 
ment of  Health  to  determine  the  type  of 


organizational  structure  that  will  best 
meet  the  intent  of  the  legislature  to  "re- 
duce death  and  disability  resulting  from 
traumatic  injury"  through  the  establish- 
ment of  a  uniform  nonfragmented  inclu- 
sive statewide  trauma  care  system  that 
provides  excellent  patient  care.  Thomp- 
son, May  21,  1999,  A.G.  Op.  #99-0195. 


§  41-59-5.    Establishment  and  administration  of  program. 

(1)  The  State  Board  of  Health  shall  establish  and  maintain  a  program  for 
the  improvement  and  regulation  of  emergency  medical  services  (hereinafter 
EMS)  in  the  State  of  Mississippi.  The  responsibility  for  implementation  and 
conduct  of  this  program  shall  be  vested  in  the  State  Health  Officer  of  the  State 
Board  of  Health  along  with  such  other  officers  and  boards  as  may  be  specified 
by  law  or  regulation. 
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(2)  The  board  shall  provide  for  the  regulation  and  licensing  of  public  and 
private  ambulance  service,  inspection  and  issuance  of  permits  for  ambulance 
vehicles,  training  and  certification  of  EMS  personnel,  including  drivers  and 
attendants,  the  development  and  maintenance  of  a  statewide  EMS  records 
program,  development  and  adoption  of  EMS  regulations,  the  coordination  of  an 
EMS  communications  system,  and  other  related  EMS  activities. 

(3)  The  board  is  authorized  to  promulgate  and  enforce  such  rules,  regu- 
lations and  minimum  standards  as  needed  to  carry  out  the  provisions  of  this 
chapter. 

(4)  The  board  is  authorized  to  receive  any  funds  appropriated  to  the  board 
from  the  Emergency  Medical  Services  Operating  Fund  created  in  Section 
41-59-61  and  is  further  authorized,  with  the  Emergency  Medical  Services 
Advisory  Council  acting  in  an  advisory  capacity,  to  administer  the  disburse- 
ment of  such  funds  to  the  counties,  municipalities  and  organized  emergency 
medical  service  districts  and  the  utilization  of  such  funds  by  the  same,  as 
provided  in  Section  41-59-61. 

(5)  The  department  acting  as  the  lead  agency,  in  consultation  with  and 
having  solicited  advice  from  the  EMS  Advisory  Council,  shall  develop  a 
uniform  nonfragmented  inclusive  statewide  trauma  care  system  that  provides 
excellent  patient  care.  It  is  the  intent  of  the  Legislature  that  the  purpose  of  this 
system  is  to  reduce  death  and  disability  resulting  from  traumatic  injury,  and 
in  order  to  accomplish  this  goal  it  is  necessary  to  assign  additional  responsi- 
bilities to  the  department.  The  department  is  assigned  the  responsibility  for 
creating,  implementing  and  managing  the  statewide  trauma  care  system.  The 
department  shall  be  designated  as  the  lead  agency  for  trauma  care  systems 
development.  The  department  shall  develop  and  administer  trauma  regula- 
tions that  include,  but  are  not  limited  to,  the  Mississippi  Trauma  Care  System 
Plan,  trauma  system  standards,  trauma  center  designations,  field  triage, 
interfacility  trauma  transfer,  EMS  aero  medical  transportation,  trauma  data 
collection,  trauma  care  system  evaluation  and  management  of  state  trauma 
systems  funding.  The  department  shall  promulgate  regulations  specifying  the 
methods  and  procedures  by  which  Mississippi-licensed  acute  care  facilities 
shall  participate  in  the  statewide  trauma  system.  Those  regulations  shall 
include  mechanisms  for  determining  the  appropriate  level  of  participation  for 
each  facility  or  class  of  facilities.  The  department  shall  also  adopt  a  schedule 
of  fees  to  be  assessed  for  facilities  that  choose  not  to  participate  in  the 
statewide  trauma  care  system,  or  which  participate  at  a  level  lower  than  the 
level  at  which  they  are  capable  of  participating.  The  fees  paid  under  this 
provision  shall  be  for  the  exclusive  benefit  of  the  statewide  trauma  care  system 
and  shall  not  lapse  into  the  State  General  Fund.  The  department  shall 
promulgate  rules  and  regulations  necessary  to  effectuate  this  provision  by 
September  1,  2008,  with  an  implementation  date  of  September  1,  2008.  The 
department  shall  take  the  necessary  steps  to  develop,  adopt  and  implement 
the  Mississippi  Trauma  Care  System  Plan  and  all  associated  trauma  care 
system  regulations  necessary  to  implement  the  Mississippi  trauma  care 
system.  The  department  shall  cause  the  implementation  of  both  professional 
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and  lay  trauma  education  programs.  These  trauma  educational  programs  shall 
include  both  clinical  trauma  education  and  injury  prevention.  As  it  is  recog- 
nized that  rehabilitation  services  are  essential  for  traumatized  individuals  to 
be  returned  to  active,  productive  lives,  the  department  shall  coordinate  the 
development  of  the  inclusive  trauma  system  with  the  Mississippi  Department 
of  Rehabilitation  Services  and  all  other  appropriate  rehabilitation  systems. 

(6)  The  State  Board  of  Health  is  authorized  to  receive  any  funds  appro- 
priated to  the  board  from  the  Mississippi  Trauma  Care  System  Fund  created 
in  Section  41-59-75.  It  is  further  authorized,  with  the  Emergency  Medical 
Services  Advisory  Council  and  the  Mississippi  Trauma  Advisory  Committee 
acting  in  advisory  capacities,  to  administer  the  disbursements  of  those  funds 
according  to  adopted  trauma  care  system  regulations.  Any  Level  I  trauma  care 
facility  or  center  located  in  a  state  contiguous  to  the  State  of  Mississippi  that 
participates  in  the  Mississippi  trauma  care  system  and  has  been  designated  by 
the  department  to  perform  specified  trauma  care  services  within  the  trauma 
care  system  under  standards  adopted  by  the  department  shall  receive  a 
reasonable  amount  of  reimbursement  from  the  department  for  the  cost  of 
providing  trauma  care  services  to  Mississippi  residents  whose  treatment  is 
uncompensated. 

(7)  In  addition  to  the  trauma-related  duties  provided  for  in  this  section, 
the  Board  of  Health  shall  develop  a  plan  for  the  delivery  of  services  to 
Mississippi  burn  victims  through  the  existing  trauma  care  system  of  hospitals. 
Such  plan  shall  be  operational  by  July  1,  2005,  and  shall  include: 

(a)  Systems  by  which  burn  patients  will  be  assigned  or  transferred  to 
hospitals  capable  of  meeting  their  needs; 

(b)  Until  the  Mississippi  Burn  Center  established  at  the  University  of 
Mississippi  Medical  Center  under  Section  37-115-45  is  operational,  proce- 
dures for  allocating  funds  appropriated  from  the  Mississippi  Burn  Care 
Fund  to  hospitals  that  provide  services  to  Mississippi  burn  victims;  and 

(c)  Such  other  provisions  necessary  to  provide  burn  care  for  Mississippi 
residents,  including  reimbursement  for  travel,  lodging,  if  no  free  lodging  is 
available,  meals  and  other  reasonable  travel-related  expenses  incurred  by 
burn  victims,  family  members  and/or  caregivers,  as  established  by  the  State 
Board  of  Health  through  rules  and  regulations. 

After  the  Mississippi  Burn  Center  established  at  the  University  of 
Mississippi  Medical  Center  under  Section  37-115-45  is  operational,  the  Board 
of  Health  shall  revise  the  plan  to  include  the  Mississippi  Burn  Center. 

SOURCES:  Laws,  1974,  ch.  507,  §  3;  Laws,  1982,  ch.  344,  §  2;  Laws,  1989,  ch.  545, 
§  1;  Laws,  1991,  ch.  597,  §  1;  Laws,  1992,  ch.  491  §  27;  Laws,  1998,  ch.  429, 
§  2;  Laws,  2005,  2nd  Ex  Sess,  ch.  47,  §  8;  Laws,  2007,  ch.  569,  §  8;  Laws,  2008, 
ch.  549,  §  2;  reenacted  and  amended.  Laws,  2011,  ch.  545,  §  3,  eff  from  and 
after  July  1,  2011. 

Joint  Legislative  Committee  Note  —  Pursuant  to  Section  1-1-109,  the  Joint 
Legislative  Committee  on  Compilation,  Revision  and  Publication  of  Legislation  cor- 
rected an  error  in  the  paragraph  (7)(b).  The  phrase  "Section  1  of  this  act"  was  changed 
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to  "Section  37-115-45".  The  Joint  Committee  ratified  the  correction  at  its  July  13,  2009 
meeting. 

Editor's  Note  —  Laws  of  2011,  ch.  545,  §  8,  effective  July  1,  2011,  amended  Laws  of 
2008,  ch.  549,  §  9,  to  extend  the  date  of  the  repealer  for  this  section  from  July  1,  2011, 
until  July  1,  2014.  Subsequently,  Laws  of  2011,  ch.  531,  §  2,  effective  July  2,  2011, 
repealed  Laws  of  2008,  ch.  549,  §  9,  to  delete  the  repealer  for  this  section. 

Amendment  Notes  —  The  2011  amendment  reenacted  and  amended  the  section  by 
adding  the  seventh  sentence  in  (5). 

Cross  References  —  Mississippi  Burn  Center,  see  §  37-115-45. 

General  powers  and  duties  of  state  board  of  health,  see  §  41-3-15. 

Powers  and  duties  of  the  state  board  of  health  and  the  EMS  director  to  administer 
disbursements  from  the  emergency  medical  services  operating  fund,  see  §  41-59-61. 

ATTORNEY  GENERAL  OPINIONS 


It  is  within  the  discretion  of  the  Depart- 
ment of  Health  to  determine  the  type  of 
organizational  structure  that  will  best 
meet  the  intent  of  the  legislature  to  "re- 
duce death  and  disability  resulting  from 

§  41 -59-7,    Advisory  council. 


traumatic  injury"  through  the  establish- 
ment of  a  uniform  nonfragmented  inclu- 
sive statewide  trauma  care  system  that 
provides  excellent  patient  care.  Thomp- 
son, May  21,  1999,  A.G.  Op.  #99-0195. 


(1)  There  is  created  an  emergency  medical  services  advisory  council  to 
consist  of  the  follov^ing  members  who  shall  be  appointed  by  the  Governor: 

(a)  One  (1)  licensed  physician  to  be  appointed  from  a  list  of  nominees 
presented  by  the  Mississippi  Trauma  Committee,  American  College  of 
Surgeons; 

(b)  One  (1)  licensed  physician  to  be  appointed  from  a  list  of  nominees 
who  are  actively  engaged  in  rendering  emergency  medical  services  pre- 
sented by  the  Mississippi  State  Medical  Association; 

(c)  One  (1)  registered  nurse  whose  employer  renders  emergency  medi- 
cal services,  to  be  appointed  from  a  list  of  nominees  presented  by  the 
Mississippi  Nurses  Association; 

(d)  Two  (2)  hospital  administrators  who  are  employees  of  hospitals 
which  provide  emergency  medical  services,  to  be  appointed  from  a  list  of 
nominees  presented  by  the  Mississippi  Hospital  Association; 

(e)  Two  (2)  operators  of  ambulance  services; 

(f)  Three  (3)  officials  of  county  or  municipal  government; 

(g)  One  (1)  licensed  physician  to  be  appointed  from  a  list  of  nominees 
presented  by  the  Mississippi  Chapter  of  the  American  College  of  Emergency 
Physicians; 

(h)  One  (1)  representative  from  each  designated  trauma  care  region,  to 
be  appointed  from  a  list  of  nominees  submitted  by  each  region; 

(i)  One  (1)  registered  nurse  to  be  appointed  from  a  list  of  nominees 
submitted  by  the  Mississippi  Emergency  Nurses  Association; 

(j)  One  (1)  EMT-Paramedic  whose  employer  renders  emergency  medical 
services  in  a  designated  trauma  care  region; 

(k)  One  (1)  representative  from  the  Mississippi  Department  of  Reha- 
bilitation Services; 
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(I)  One  (1)  member  who  shall  be  a  person  who  has  been  a  recipient  of 
trauma  care  in  Mississippi  or  who  has  an  immediate  family  member  who  has 
been  a  recipient  of  trauma  care  in  Mississippi; 

(m)  One  (1)  licensed  neurosurgeon  to  be  appointed  from  a  list  of 
nominees  presented  by  the  Mississippi  State  Medical  Association; 

(n)  One  (1)  licensed  physician  with  certification  or  experience  in  trauma 
care  to  be  appointed  from  a  list  of  nominees  presented  by  the  Mississippi 
Medical  and  Surgical  Association; 

(o)  One  (1)  representative  from  the  Mississippi  Firefighters  Memorial 
Burn  Association,  to  be  appointed  by  the  association's  governing  body;  and 
(p)  One  (1)  representative  from  the  Mississippians  for  Emergency 
Medical  Services,  to  be  appointed  by  the  association's  governing  body 
The  terms  of  the  advisory  council  members  shall  begin  on  July  1,  1974. 
Four  (4)  members  shall  be  appointed  for  a  term  of  two  (2)  years,  three  (3) 
members  shall  be  appointed  for  a  term  of  three  (3)  years,  and  three  (3) 
members  shall  be  appointed  for  a  term  of  four  (4)  years.  Thereafter,  members 
shall  be  appointed  for  a  term  of  four  (4)  years.  The  executive  officer  or  his 
designated  representative  shall  serve  as  ex  officio  chairman  of  the  advisory 
council.  Advisory  council  members  may  hold  over  and  shall  continue  to  serve 
until  a  replacement  is  named  by  the  Governor. 

The  advisory  council  shall  meet  at  the  call  of  the  chairman  at  least 
annually.  For  attendance  at  such  meetings,  the  members  of  the  advisory 
council  shall  be  reimbursed  for  their  actual  and  necessary  expenses  including 
food,  lodging  and  mileage  as  authorized  by  law,  and  they  shall  be  paid  per  diem 
compensation  authorized  under  Section  25-3-69. 

The  advisory  council  shall  advise  and  make  recommendations  to  the  board 
regarding  rules  and  regulations  promulgated  pursuant  to  this  chapter. 

(2)  There  is  created  a  committee  of  the  Emergency  Medical  Services 
Advisory  Council  to  be  named  the  Mississippi  Trauma  Advisory  Committee 
(hereinafter  "MTAC").  This  committee  shall  act  as  the  advisory  body  for 
trauma  care  system  development  and  provide  technical  support  to  the  depart- 
ment in  all  areas  of  trauma  care  system  design,  trauma  standards,  data 
collection  and  evaluation,  continuous  quality  improvement,  trauma  care 
system  funding,  and  evaluation  of  the  trauma  care  system  and  trauma  care 
programs.  The  membership  of  the  Mississippi  Trauma  Advisory  Committee 
shall  be  comprised  of  Emergency  Medical  Services  Advisory  Council  members 
appointed  by  the  chairman. 

SOURCES:  Laws,  1974,  ch.  507,  §  4;  Laws,  1983,  ch.  522,  §  37;  Laws,  1986,  ch. 
363;  Laws,  1998,  ch.  429,  §  3;  Laws,  2008,  ch.  325,  §  1;  Laws,  2008,  ch.  549, 
§  3,  eff  from  and  after  July  1,  2008;  reenacted  and  amended,  Laws,  2011,  ch. 
545,  §  4,  eff  from  and  after  July  1,  2011. 

Joint  Legislative  Committee  Note  —  Section  1  of  ch.  325,  Laws  of  2008,  effective 
from  and  after  July  1,  2008  (approved  March  24,  2008),  amended  this  section.  Section 
3  of  ch.  549,  Laws  of  2008,  effective  from  and  after  July  1,  2008  (approved  May  10, 
2008),  also  amended  this  section.  As  set  out  above,  this  section  reflects  the  language  of 
both  sections  pursuant  to  Section  1-1-109,  which  gives  the  Joint  Legislative  Committee 
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on  Compilation,  Revision  and  Publication  of  Legislation  authority  to  integrate  amend- 
ments so  that  all  versions  of  the  same  code  section  enacted  within  the  same  legislative 
session  may  become  effective.  The  Joint  Committee  ratified  the  integration  of  these 
amendments  as  consistent  with  the  legislative  intent  at  its  August  5,  2008,  meeting. 

Editor's  Note  —  Laws  of  2011,  ch.  545,  §  8,  effective  July  1,  2011,  amended  Laws  of 
2008,  ch.  549,  §  9,  to  extend  the  date  of  the  repealer  for  this  section  from  July  1,  2011, 
until  July  1,  2014.  Subsequently,  Laws  of  2011,  ch.  531,  §  2,  effective  July  2,  2011, 
repealed  Laws  of  2008,  ch.  549,  §  9,  to  delete  the  repealer  for  this  section. 

Amendment  Notes  —  The  2011  amendment  reenacted  and  amended  the  section  by 
adding  (l)(p);  and  making  minor  stylistic  changes. 

Cross  References  —  Traveling  expenses  of  state  officers  and  employees,  see 
§  25-3-41. 

Advisory  council's  duties  as  to  the  administration  of  funds  appropriated  to  the  state 
board  of  health  from  the  emergency  medical  services  operating  fund,  see  §  41-59-61. 

ATTORNEY  GENERAL  OPINIONS 

A  physician  on  staff  at  the  Elvis  Presley  the  trauma  region  encompassing  that  hos- 

Memorial  Trauma  Center  in  Memphis  pital  when  that  physician  lives  and  prac- 

may  be  appointed  by  the  governor  as  an  tices  in  Tennessee.  Whitfield,  July  23, 

EMS  Advisory  Council  representative  of  2004,  A.G.  Op.  04-0350. 

§  41-59-9.    License  and  permit  required. 

From  and  after  October  1,  1974,  no  person,  firm,  corporation,  association, 
county,  municipality,  or  metropolitan  government  or  agency,  either  as  owner, 
agent  or  otherwise,  shall  hereafter  furnish,  operate,  conduct,  maintain,  adver- 
tise or  otherwise  engage  in  the  business  of  service  of  transporting  patients 
upon  the  streets,  highways  or  airways  of  Mississippi  unless  he  holds  a 
currently  valid  license  and  permit,  for  each  ambulance,  issued  by  the  board. 

SOURCES:  Laws,  1974,  ch.  507,  §  5(1),  eff  from  and  after  passage  (approved 
April  3,  1974). 

§  41-59-11.    Application  for  license. 

Application  for  license  shall  be  made  to  the  board  by  private  firms  or 
nonfederal  governmental  agencies.  The  application  shall  be  made  upon  forms 
in  accordance  with  procedures  established  by  the  board  and  shall  contain  the 
following: 

(a)  The  name  and  address  of  the  owner  of  the  ambulance  service  or 
proposed  ambulance  service; 

(b)  The  name  in  which  the  applicant  is  doing  business  or  proposes  to  do 
business; 

(c)  A  description  of  each  ambulance  including  the  make,  model,  year  of 
manufacture,  motor  and  chassis  numbers,  color  scheme,  insignia,  name, 
monogram  or  other  distinguishing  characteristics  to  be  used  to  designate 
applicant's  ambulance; 

(d)  The  location  and  description  of  the  place  or  places  from  which  the 
ambulance  service  is  intended  to  operate;  and 

(e)  Such  other  information  as  the  board  shall  deem  necessary. 
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Each  application  for  a  license  shall  be  accompanied  by  a  license  fee  to  be 
fixed  by  the  board,  which  shall  be  paid  to  the  board. 

SOURCES:  Laws,  1974,  ch.  507,  §  5(2);  Laws,  1979,  ch.  445,  §  1;  Laws,  1982,  ch. 
345,  §  1;  Laws,  1991,  ch.  606,  §  3,  eff  from  and  after  July  1,  1991. 

§  41-59-13.    Issuance  of  license. 

The  board  shall  issue  a  license  which  shall  be  valid  for  a  period  of  one  (1) 
year  when  it  determines  that  all  the  requirements  of  this  chapter  have  been 
met. 

SOURCES:  Laws,  1974,  ch.  507,  §  5(3),  eff  from  and  after  passage  (approved 
April  3,  1974). 

§  41-59-15.    Periodic  inspections. 

Subsequent  to  issuance  of  any  license,  the  board  shall  cause  to  be 
inspected  each  ambulance  service,  including  ambulances,  equipment,  person- 
nel, records,  premises  and  operational  procedures  whenever  such  inspection  is 
deemed  necessary,  but  in  any  event  not  less  than  two  (2)  times  each  year.  The 
periodic  inspection  herein  required  shall  be  in  addition  to  any  other  state  or 
local  safety  or  motor  vehicle  inspections  required  for  ambulances  or  other 
motor  vehicles  provided  by  law  or  ordinance. 

SOURCES:  Laws,  1974,  ch.  507,  §  5(4),  eff  from  and  after  passage  (approved 
April  3,  1974). 

§  41-59-17.    Suspension  or  revocation  of  license;  renewal. 

(1)  The  board  is  hereby  authorized  to  suspend  or  revoke  a  license 
whenever  it  determines  that  the  holder  no  longer  meets  the  requirements 
prescribed  for  operating  an  ambulance  service. 

(2)  A  license  issued  under  this  chapter  may  be  renewed  upon  payment  of 
a  renewal  fee  to  be  fixed  by  the  board,  which  shall  be  paid  to  the  board. 
Renewal  of  any  license  issued  under  the  provisions  of  this  chapter  shall  require 
conformance  with  all  the  requirements  of  this  chapter  as  upon  original 
licensing. 

SOURCES:  Laws,  1974,  ch.  507,  §  5(5,  6);  Laws,  1979,  ch.  445,  §  2;  Laws,  1982,  ch. 
345,  §  2;  Laws,  1991,  ch.  606,  §  4,  eff  from  and  after  July  1,  1991. 

RESEARCH  REFERENCES 

Am  Jur.  lA  Am.  Jur.  PI  &  Pr  Forms  suspend  or  revoke  license  —  Attempt  to 

(Rev),  Administrative  Law,  Form  341.2  suspend  or  revoke  license  on  grounds  not 

(Complaint,  petition,  or  declaration  —  By  listed  in  statute  authorizing  suspension  or 

license  holder  —  Against  administrative  revocation  of  license, 
agency  —  To  enjoin  further  proceedings  to 
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§  41-59-19.    Changes  of  ownership. 

The  board  is  authorized  to  provide  for  procedures  to  be  utihzed  in  acting 
on  changes  of  ownership  in  accordance  with  regulations  estabhshed  by  the 
board. 

SOURCES:  Laws,  1974,  ch.  507,  §  5(7),  eff  from  and  after  passage  (approved 
April  3,  1974). 

§  41-59-21.    Licensee  to  conform  with  local  laws  or  regula- 
tions. 

The  issuance  of  a  hcense  shall  not  be  construed  to  authorize  any  person, 
firm,  corporation  or  association  to  provide  ambulance  services  or  to  operate 
any  ambulance  not  in  conformity  with  any  ordinance  or  regulation  enacted  by 
any  county,  municipality  or  special  purpose  district  or  authority. 

SOURCES:  Laws,  1974,  ch.  507,  §  5(8),  eff  from  and  after  passage  (approved 
April  3,  1974). 

§  41-59-23.    Ambulance  permit. 

(1)  Before  a  vehicle  can  be  operated  as  an  ambulance,  its  licensed  owner 
must  apply  for  and  receive  an  ambulance  permit  issued  by  the  board  for  such 
vehicle.  Application  shall  be  made  upon  forms  and  according  to  procedures 
established  by  the  board.  Each  application  for  an  ambulance  permit  shall  be 
accompanied  by  a  permit  fee  to  be  fixed  by  the  board,  which  shall  be  paid  to  the 
board.  Prior  to  issuing  an  original  or  renewal  permit  for  an  ambulance,  the 
vehicle  for  which  the  permit  is  issued  shall  be  inspected  and  a  determination 
made  that  the  vehicle  meets  all  requirements  as  to  vehicle  design,  sanitation, 
construction,  medical  equipment  and  supplies  set  forth  in  this  chapter  and 
regulations  promulgated  by  the  board.  Permits  issued  for  ambulance  shall  be 
valid  for  a  period  not  to  exceed  one  (1)  year. 

(2)  The  board  is  hereby  authorized  to  suspend  or  revoke  an  ambulance 
permit  any  time  it  determines  that  the  vehicle  and/or  its  equipment  no  longer 
meets  the  requirements  specified  by  this  chapter  and  regulations  promulgated 
by  the  board. 

(3)  The  board  may  issue  temporary  permits  valid  for  a  period  not  to 
exceed  ninety  (90)  days  for  ambulances  not  meeting  required  standards  when 
it  determines  the  public  interest  will  thereby  be  served. 

(4)  When  a  permit  has  been  issued  for  an  ambulance  as  specified  herein, 
the  ambulance  records  relating  to  maintenance  and  operation  of  such  ambu- 
lance shall  be  open  to  inspection  by  a  duly  authorized  representative  of  the 
board  during  normal  working  hours. 

(5)  An  ambulance  permit  issued  under  this  chapter  may  be  renewed  upon 
payment  of  a  renewal  fee  to  be  fixed  by  the  board,  which  shall  be  paid  to  the 
board.  Renewal  of  any  ambulance  permit  issued  under  the  provisions  of  this 
chapter  shall  require  conformance  with  all  requirements  of  this  chapter. 
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SOURCES:  Laws,  1974,  ch.  507,  §  6;  Laws,  1979,  ch.  445,  §  3;  Laws,  1982,  ch.  345, 
§  3;  Laws,  1991,  ch.  606,  §  5,  eff  from  and  after  July  1,  1991. 

§  41-59-25.    Standards  for  ambulance  vehicles. 

(1)  Standards  for  the  design,  construction,  equipment,  sanitation  and 
maintenance  of  ambulance  vehicles  shall  be  developed  by  the  board  with  the 
advice  of  the  advisory  council.  Each  standard  may  be  revised  as  deemed 
necessary  by  the  board  when  it  determines,  with  the  advice  of  the  advisory 
council,  that  such  will  be  in  the  public  interest.  However,  standards  for  design 
and  construction  shall  not  take  effect  until  July  1,  1979;  and  such  standards 
when  promulgated  shall  substantially  conform  to  any  pertinent  recommenda- 
tions and  criteria  established  by  the  American  College  of  Surgeons  and  the 
National  Academy  of  Sciences,  and  shall  be  based  on  a  norm  that  the 
ambulance  shall  be  sufficient  in  size  to  transport  one  (1)  litter  patient  and  an 
emergency  medical  technician  with  space  around  the  patient  to  permit  a 
technician  to  administer  life  supporting  treatment  to  at  least  one  (1)  patient 
during  transit. 

(2)  On  or  after  July  1,  1975,  each  ambulance  shall  have  basic  equipment 
determined  essential  by  the  board  with  the  advice  of  the  advisory  council. 

(3)  Standards  governing  the  sanitation  and  maintenance  of  ambulance 
vehicles  shall  require  that  the  interior  of  the  vehicle  and  the  equipment 
therein  be  maintained  in  a  manner  that  is  safe,  sanitary,  and  in  good  working 
order  at  all  times. 

(4)  Standards  for  the  design,  construction,  equipment  and  maintenance  of 
special  use  EMS  vehicles  shall  be  developed  by  the  board  with  advice  of  the 
advisory  council. 

SOURCES:  Laws,  1974,  ch.  507,  §  7(1-3);  Laws,  1991,  ch.  482,  §  2,  eff  from  and 
after  July  1,  1991. 

Cross  References  —  Definition  of  authorized  emergency  vehicles,  see  §  63-3-103. 
Lights  required  on  emergency  vehicles,  see  §  63-7-19. 

§  41-59-27.  Insurance. 

There  shall  be  at  all  times  in  force  and  effect  on  any  ambulance  vehicle 
operating  in  this  state  insurance  issued  by  an  insurance  company  licensed  to 
do  business  in  this  state,  which  shall  provide  coverage: 

(a)  For  injury  to  or  death  of  individuals  resulting  from  any  cause  for 
which  the  owner  of  said  ambulance  would  be  liable  regardless  of  whether  the 
ambulance  was  being  driven  by  the  owner  or  his  agent;  and 

(b)  Against  damage  to  the  property  of  another,  including  personal 
property. 

The  minimum  amounts  of  such  insurance  coverage  shall  be  determined  by 
the  board  with  the  advice  of  the  advisory  council,  except  that  the  minimum 
coverage  shall  not  be  less  than  Twenty-five  Thousand  Dollars  ($25,000.00)  for 
bodily  injury  to  or  death  of  one  (1)  person  in  any  one  (1)  accident.  Fifty 
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Thousand  Dollars  ($50,000.00)  for  bodily  injury  to  or  death  of  two  (2)  or  more 
persons  in  any  one  (1)  accident,  and  Ten  Thousand  Dollars  ($10,000.00)  for 
damage  to  or  destruction  of  property  of  others  in  any  one  (1)  accident. 

SOURCES;  Laws,  1974,  ch.  507,  §  7(4),  eff  from  and  after  passage  (approved 
April  3,  1974). 

RESEARCH  REFERENCES 


ALR.  Liability  of  operator  of  ambulance 
service  for  personal  injuries  to  person  be- 
ing transported.  21  A.L.R.2d  910. 

Liability  for  personal  injury  or  property 
damage  from  operation  of  ambulance.  84 
A.L.R.2d  121. 

Liability  of  operator  of  ambulance  ser- 
vice for  personal  injuries  to  person  being 
transported.  68  A.L.R.4th  14. 


Am  Jur.  8  Am.  Jur.  2d,  Automobiles 
and  Highway  Traffic  §§  812  et  seq. 

CJS.  60  C.J.S.,  Motor  Vehicles  §§  439, 
440. 


§  41-59-29.    Personnel  required  for  transporting  patients. 

From  and  after  January  1,  1976,  every  ambulance,  except  those  specifi- 
cally excluded  from  the  provisions  of  this  chapter,  when  transporting  patients 
in  this  state,  shall  be  occupied  by  at  least  one  (1)  person  who  possesses  a  valid 
emergency  medical  technician  state  certificate  or  medical/nursing  license  and 
a  driver  with  a  valid  resident  driver's  license. 

SOURCES:  Laws,  1974,  ch.  507,  §  8(1),  eff  from  and  after  passage  (approved 
April  3,  1974). 

Cross  References  —  Definition  of  terms  used  in  §§  41-59-29  through  41-59-37,  see 
§  41-60-11. 

§  41-59-31.    Emergency  medical  technicians;  training  pro- 
gram. 

The  board  shall  develop  an  emergency  medical  technicians  training 
program  based  upon  the  nationally  approved  United  States  Department  of 
Transportation  "Basic  Training  Program  for  Emergency  Medical  Technicians- 
Ambulance"  prepared  in  compliance  with  recommendations  of  the  National 
Academy  of  Sciences.  The  program  shall  be  periodically  revised  by  the  board  to 
meet  new  and  changing  needs. 

SOURCES:  Laws,  1974,  ch.  507,  §  8(2),  eff  from  and  after  passage  (approved 
April  3,  1974). 

Cross  References  —  Definition  of  terms  used  in  §§  41-59-29  through  41-59-37,  see 
§  41-60-11. 
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§  41-59-33.    Emergency  medical  technicians;  certification. 

Any  person  desiring  certification  as  an  emergency  medical  technician 
shall  apply  to  the  board  using  forms  prescribed  by  the  board.  Each  application 
for  an  emergency  medical  technician  certificate  shall  be  accompanied  by  a 
certificate  fee  to  be  fixed  by  the  board,  which  shall  be  paid  to  the  board.  Upon 
the  successful  completion  of  the  board's  approved  emergency  medical  technical 
training  program,  the  board  shall  make  a  determination  of  the  applicant's 
qualifications  as  an  emergency  medical  technician  as  set  forth  in  the  regula- 
tions promulgated  by  the  board,  and  shall  issue  an  emergency  medical 
technician  certificate  to  the  applicant. 

SOURCES:  Laws,  1974,  ch.  507,  §  8(3);  Laws,  1979,  ch.  445,  §  4;  Laws,  1982,  ch. 
345,  §  4;  Laws,  1991,  ch.  606,  §  6,  eff  from  and  after  July  1,  1991. 

Cross  References  —  Definition  of  terms  used  in  §§  41-59-29  through  41-59-37,  see 
§  41-60-11. 

§  41-59-35.  Emergency  medical  technicians;  period  of  certifi- 
cation; renewal,  suspension  or  revocation  of  certificate;  use 
of  certain  EMT  titles  without  certification  prohibited. 

(1)  An  emergency  medical  technician  certificate  so  issued  shall  be  valid 
for  a  period  not  exceeding  two  (2)  years  from  the  date  of  issuance  and  may  be 
renewed  upon  payment  of  a  renewal  fee  to  be  fixed  by  the  board,  which  shall 
be  paid  to  the  board,  provided  that  the  holder  meets  the  qualifications  set  forth 
in  this  Chapter  59  and  Chapter  60  and  rules  and  regulations  promulgated  by 
the  board. 

(2)  The  board  is  authorized  to  suspend  or  revoke  a  certificate  so  issued  at 
any  time  it  is  determined  that  the  holder  no  longer  meets  the  prescribed 
qualifications. 

(3)  It  shall  be  unlawful  for  any  person,  corporation  or  association  to,  in 
any  manner,  represent  himself  or  itself  as  an  Emergency  Medical  Technician- 
Basic,  Emergency  Medical  Technician-Intermediate,  Emergency  Medical  Tech- 
nician-Paramedic, Emergency  Medical  Technician-Paramedic  Critical  Care,  or 
Emergency  Medical  Services  Driver,  or  use  in  connection  with  his  or  its  name 
the  words  or  letters  of  EMT,  emt,  paramedic,  critical  care  paramedic,  or  any 
other  letters,  words,  abbreviations  or  insignia  which  would  indicate  or  imply 
that  he  or  it  is  an  Emergency  Medical  Technician-Basic,  Emergency  Medical 
Technician-Intermediate,  Emergency  Medical  Technician-Paramedic,  Emer- 
gency Medical  Technician-Paramedic  Critical  Care,  or  Emergency  Medical 
Services  Driver,  unless  certified  in  accordance  with  Chapters  59  and  60  of  this 
title  and  in  accordance  with  the  rules  and  regulations  promulgated  by  the 
board.  It  shall  be  unlawful  to  employ  an  uncertified  Emergency  Medical 
Technician-Basic,  Emergency  Medical  Technician-Intermediate,  Emergency 
Medical  Technician-Paramedic,  or  Emergency  Medical  Technician-Paramedic 
Critical  Care  to  provide  basic  or  advanced  life-support  services. 
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(4)  Any  Emergency  Medical  Technician-Basic,  Emergency  Medical  Tech- 
nician-Intermediate, Emergency  Medical  Technician-Paramedic,  Emergency 
Medical  Technician-Paramedic  Critical  Care,  or  Emergency  Medical  Services 
Driver  who  violates  or  fails  to  comply  with  these  statutes  or  the  rules  and 
regulations  promulgated  by  the  board  hereunder  shall  be  subject,  after  due 
notice  and  hearing,  to  an  administrative  fine  not  to  exceed  One  Thousand 
Dollars  ($1,000.00). 

SOURCES:  Laws,  1974,  ch.  507,  §  8(4, 5);  Laws,  1979,  ch.  445,  §  5;  Laws,  1982,  ch. 
345,  §  5;  Laws,  1991,  ch.  606,  §  7;  Laws,  2001,  ch.  542,  §  1;  Laws,  2013,  ch. 
311,  §  2,  eff  from  and  after  July  1,  2013. 

Amendment  Notes  —  The  2013  amendment  inserted  "Emergency  Medical  Techni- 
cian-Paramedic Critical  Care"  wherever  it  appears  in  the  section  and  made  related 
stylistic  changes;  and  inserted  "critical  care  paramedic"  following  "letters  of  EMT,  emt, 
paramedic"  in  the  first  sentence  of  (3). 

Cross  References  —  Definition  of  terms  used  in  §§  41-59-29  through  41-59-37,  see 
§  41-60-11. 

§  41-59-37.    Temporary  ambulance  attendant's  permit. 

The  board  may,  in  its  discretion,  issue  a  temporary  ambulance  attendant's 
permit  which  shall  not  be  valid  for  more  than  one  (1)  year  from  the  date  of 
issuance,  and  which  shall  be  renewable  to  an  individual  who  may  or  may  not 
meet  qualifications  established  pursuant  to  this  chapter  upon  determination 
that  such  will  be  in  the  public  interest. 

SOURCES:  Laws,  1974,  ch.  507,  §  8(6),  eff  from  and  after  passage  (approved 
April  3,  1974). 

Cross  References  —  Definition  of  terms  used  in  §§  41-59-29  through  41-59-37,  see 
§  41-60-11. 

§  41-59-39.    Standards  for  invalid  vehicles. 

The  board,  after  consultation  with  the  emergency  medical  services  advi- 
sory council,  shall  establish  minimum  standards  which  permit  the  operation  of 
invalid  vehicles  as  a  separate  class  of  ambulance  service. 

SOURCES:  Laws,  1974,  ch.  507  §  9,  eff  from  and  after  passage  (approved  April 
3,  1974). 

§  41-59-41.  Records. 

Each  licensee  of  an  ambulance  service  shall  maintain  accurate  records 
upon  such  forms  as  may  be  provided,  and  contain  such  information  as  may  be 
required  by  the  board  concerning  the  transportation  of  each  patient  within  this 
state  and  beyond  its  limits.  Such  records  shall  be  available  for  inspection  by 
the  board  at  any  reasonable  time,  and  copies  thereof  shall  be  furnished  to  the 
board  upon  request. 
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SOURCES:  Laws,  1974,  ch.  507,  §  10,  eff  from  and  after  passage  (approved 
April  3,  1974). 

§  41-59-43.  Exemptions. 

The  following  are  exempted  from  the  provisions  of  this  chapter: 

(a)  The  occasional  use  of  a  privately  and/or  publicly  owned  vehicle  not 
ordinarily  used  in  the  business  of  transporting  persons  who  are  sick,  injured, 
wounded,  or  otherwise  incapacitated  or  helpless,  or  operating  in  the  perfor- 
mance of  a  lifesaving  act. 

(b)  A  vehicle  rendering  services  as  an  ambulance  in  case  of  a  major 
catastrophe  or  emergency 

(c)  Vehicles  owned  and  operated  by  rescue  squads  chartered  by  the 
state  as  corporations  not  for  profit  or  otherwise  existing  as  nonprofit 
associations  which  are  not  regularly  used  to  transport  sick,  injured  or 
otherwise  incapacitated  or  helpless  persons  except  as  a  part  of  rescue 
operations. 

(d)  Ambulances  owned  and  operated  by  an  agency  of  the  United  States 
Government. 

SOURCES:  Laws,  1974,  ch.  507,  §  11,  eff  from  and  after  passage  (approved 
April  3,  1974). 

§  41-59-45.    Penalties;  injunctive  relief. 

(1)  It  shall  be  the  duty  of  the  licensed  owner  of  any  ambulance  service  or 
other  employer  of  emergency  medical  technicians  for  the  purpose  of  providing 
basic  or  advanced  life  support  services  to  insure  compliance  with  the  provi- 
sions of  this  Chapter  59  and  Chapter  60  and  all  rules  and  regulations 
promulgated  by  the  board. 

(2)  Any  person,  corporation  or  association  that  violates  any  rule  or 
regulation  promulgated  by  the  board  pursuant  to  these  statutes  regarding  the 
provision  of  ambulance  services  or  the  provision  of  basic  or  advanced  life 
support  services  by  emergency  medical  technicians  shall,  after  due  notice  and 
hearing,  be  subject  to  an  administrative  fine  not  to  exceed  One  Thousand 
Dollars  ($1,000.00)  per  occurrence. 

(3)  Any  person  violating  or  failing  to  comply  with  any  other  provisions  of 
this  Chapter  59  or  Chapter  60  shall  be  deemed  guilty  of  a  misdemeanor,  and 
upon  conviction  thereof  shall  be  fined  an  amount  not  to  exceed  Fifty  Dollars 
($50.00)  or  be  imprisoned  for  a  period  not  to  exceed  thirty  (30)  days,  or  both,  for 
each  offense. 

(4)  The  board  may  cause  to  be  instituted  a  civil  action  in  the  chancery 
court  of  the  county  in  which  any  alleged  offender  of  this  Chapter  59  or  Chapter 
60  may  reside  or  have  his  principal  place  of  business  for  injunctive  relief  to 
prevent  any  violation  of  any  provision  of  this  Chapter  59  or  Chapter  60,  or  any 
rules  or  regulation  adopted  by  the  board  pursuant  to  the  provisions  of  this 
Chapter  59  or  Chapter  60. 
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(5)  Each  day  that  any  violation  or  failure  to  comply  with  any  provision  of 
this  chapter  or  any  rule  or  regulation  promulgated  by  the  board  thereto  is 
committed  or  permitted  to  continue  shall  constitute  a  separate  and  distinct 
offense  under  this  section,  except  that  the  court  may,  in  its  discretion,  stay  the 
cumulation  of  penalties. 

It  shall  not  be  considered  a  violation  of  this  Chapter  59  or  Chapter  60  for 
a  vehicle  domiciled  in  a  nonparticipating  jurisdiction  to  travel  in  a  participat- 
ing jurisdiction. 

SOURCES:  Laws,  1974,  ch.  507,  §  12;  Laws,  2001,  ch.  542,  §  2,  eff  from  and  after 
July  1,  2001. 

Cross  References  —  Imposition  of  standard  state  assessment  in  addition  to  all 
court  imposed  fines  or  other  penalties  for  any  misdemeanor  violation,  see  §  99-19-73. 

§  41-59-47.    Options  of  counties  and  municipalities  as  to  par- 
ticipation. 

The  provisions  of  this  chapter  shall  apply  to  all  counties  and  incorporated 
municipalities  except  those  counties  and  incorporated  municipalities  electing 
not  to  comply  as  expressed  to  the  board  in  a  written  resolution  by  the 
governing  body  of  such  county  or  incorporated  municipality.  The  election  of  any 
county  to  be  included  or  excluded  shall  in  no  way  affect  the  election  of  any 
incorporated  municipality  to  be  included  or  excluded.  If  any  county  or 
municipality  elects  to  be  excluded  from  this  chapter,  they  may  later  elect  to  be 
included  by  resolution. 

All  financial  grants  administered  by  the  state  for  emergency  medical 
services  pertaining  to  this  chapter  shall  be  made  available  to  those  counties 
and  incorporated  municipalities  which  are  governed  by  the  provisions  of  this 
chapter. 

SOURCES:  Laws,  1974,  ch.  507,  §  13,  eff  from  and  after  passage  (approved 
April  3,  1974). 

§  41-59-49.    Appeal  from  decision  of  board. 

Any  person,  firm,  corporation,  association,  county,  municipality  or  metro- 
politan government  or  agency  whose  application  for  a  permit  or  license  has 
been  rejected  or  whose  permit  or  license  is  suspended  or  revoked  by  the  board 
shall  have  the  right  to  appeal  such  decision,  within  thirty  (30)  days  after 
receipt  of  the  board's  written  decision,  to  the  chancery  court  of  the  county 
where  the  applicant  or  licensee  is  domiciled.  The  appeal  before  the  chancery 
court  shall  be  de  novo  and  the  decision  of  the  chancery  court  may  be  appealed 
to  the  supreme  court  in  the  manner  provided  by  law. 

SOURCES:  Laws,  1974,  eh.  507,  §  14,  eff  from  and  after  passage  (approved 
April  3,  1974). 
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§  41-59-51.    Districts;  authority  to  establish. 

A  special  subdivision  to  be  known  as  an  emergency  medical  service  district 
may  be  established  by  the  board  of  supervisors  or  boards  of  supervisors  of  any 
county  or  group  of  counties,  and/or  governing  authority  or  authorities  of  a 
municipality  or  municipalities  located  in  such  counties,  acting  separately  or 
jointly  in  any  combination,  to  provide  emergency  hospital  care  and  ambulance 
services  for  an  area  composed  of  all  or  part  of  the  geographic  areas  under  the 
jurisdiction  of  such  boards  of  supervisors  or  municipal  governing  authorities, 
as  may  be  agreed  upon. 

SOURCES:  Laws,  1974,  ch.  507,  §  15(1),  eff  from  and  after  passage  (approved 
April  3,  1974). 

ATTORNEY  GENERAL  OPINIONS 

Under  Sections  19-5-151  and  41-59-51,     be  created  as  one  entity.  Hatten,  August 
Fire  Protection  and  EMS  Districts  are  two     14,  1995,  A.G.  Op.  #95-0529. 
separate  and  distinct  entities  and  may  not 

§  41-59-53.    Districts;  procedure  for  establishing. 

The  boards  of  supervisors  and  the  municipal  governing  authorities  which 
intend  to  estabhsh  an  emergency  medical  service  district  shall  set  forth  such 
intention,  along  with  a  description  of  the  area  to  be  served,  the  nature  of 
services  to  be  provided,  the  allocation  of  expenses  among  the  participating 
subdivisions,  and  the  form  of  administration  for  such  district  in  substantially 
similar  resolutions  which  shall  be  adopted  by  each  governing  board  partici- 
pating in  the  emergency  medical  service  district. 

SOURCES:  Laws,  1974,  ch.  507,  §  15(2),  eff  from  and  after  passage  (approved 
April  3,  1974). 

§  41-59-55.    Districts;  administration. 

Any  emergency  medical  service  district  created  pursuant  to  this  chapter 
shall  be  administered  in  one  of  the  following  manners: 

(a)  The  governing  authorities  of  the  participating  political  subdivisions 
shall  appoint  a  person  or  persons,  who  may  be  an  elected  official  of  such 
political  subdivision,  to  a  board  which  shall  be  authorized  to  promulgate 
policy  for  and  guide  the  administration  of  the  activities  of  the  district;  or 

(b)  The  governing  authorities,  by  mutual  and  unanimous  agreement, 
shall  appoint  an  executive  manager  who  shall  have  full  authority  over  the 
operation  of  the  district. 

SOURCES:  Laws,  1974,  ch.  507,  §  15(3),  eff  from  and  after  passage  (approved 
April  3,  1974). 
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§  41-59-57.    Districts;  power  to  receive  and  expend  funds. 

The  emergency  medical  service  districts  authorized  under  this  chapter  are 
empowered  to  receive  funds  from  all  sources  and  are  authorized  to  expend  such 
funds  as  may  be  available  for  any  necessary  and  proper  purpose  in  the  manner 
provided  by  law  for  municipalities.  The  participating  political  subdivisions 
may  expend  funds  from  any  source  for  the  necessary  and  proper  support  of 
such  a  district,  and  they  may  expend  such  funds  by  making  a  lump  sum 
payment  to  the  board  or  manager  designated  to  administer  the  district. 

SOURCES:  Laws,  1974,  ch.  507,  §  15(4),  eff  from  and  after  passage  (approved 
April  3,  1974). 

§  41-59-59.    Funds  for  support  and  maintenance  of  districts. 

(1)  The  board  of  supervisors  of  any  county  of  the  state  participating  in  the 
establishment  of  an  emergency  medical  service  district  under  the  provisions  of 
Section  41-59-51  and  related  statutes  of  the  Mississippi  Code  of  1972  may  set 
aside,  appropriate  and  expend  moneys  from  the  general  fund  for  the  support 
and  maintenance  of  the  district.  In  the  event  the  district  is  comprised  of  more 
than  one  (1)  county,  the  contributions  for  support  and  maintenance  may  be 
made  on  a  per  capita  basis. 

(2)  Emergency  medical  service  districts  may  borrow  funds  in  anticipation 
of  the  receipt  of  tax  monies  as  otherwise  provided  by  law  for  counties  or 
municipalities. 

SOURCES:  Laws,  1975,  ch.  455;  Laws,  1986,  ch.  400,  §  27,  eff  from  and  after 
October  1,  1986. 

§  41-59-61.    Emergency  medical  services  operating  fund;  as- 
sessment on  traffic  violations. 

(1)  The  assessments  that  are  collected  under  subsections  (1)  and  (2)  of 
Section  99-19-73  shall  be  deposited  in  a  special  fund  that  is  created  in  the  State 
Treasury  to  be  designated  the  "Emergency  Medical  Services  Operating  Fund." 
The  Legislature  may  make  appropriations  from  the  Emergency  Medical 
Services  Operating  Fund  to  the  State  Board  of  Health  for  the  purpose  of 
defraying  costs  of  administration  of  the  Emergency  Medical  Services  Operat- 
ing Fund  (EMSOF)  and  for  redistribution  of  those  funds  to  the  counties, 
municipalities  and  organized  medical  service  districts  (hereinafter  referred  to 
as  "governmental  units")  for  the  support  of  the  Emergency  Medical  Services 
programs.  The  State  Board  of  Health,  with  the  Emergency  Medical  Services 
Advisory  Council  acting  in  an  advisory  capacity,  shall  administer  the  disburse- 
ment to  those  governmental  units  of  any  funds  appropriated  to  the  board  from 
the  Emergency  Medical  Services  Operating  Fund  and  the  utilization  of  those 
funds  by  the  governmental  units. 

(2)  Funds  appropriated  from  the  Emergency  Medical  Services  Operating 
Fund  to  the  State  Board  of  Health  shall  be  made  available  to  all  such 
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governmental  units  to  support  the  Emergency  Medical  Services  programs 
therein,  and  those  funds  shall  be  distributed  to  each  governmental  unit  based 
upon  its  general  population  relative  to  the  total  population  of  the  state. 
Disbursement  of  those  funds  shall  be  made  on  an  annual  basis  at  the  end  of  the 
fiscal  year  upon  the  request  of  each  governmental  unit.  Funds  distributed  to 
those  governmental  units  shall  be  used  in  addition  to  existing  annual  Emer- 
gency Medical  Services  budgets  of  the  governmental  units,  and  no  such  funds 
shall  be  used  for  the  payment  of  any  attorney's  fees.  The  Director  of  the 
Emergency  Medical  Services  program  or  his  appointed  designee  is  authorized 
to  require  financial  reports  from  the  governmental  units  utilizing  these  funds 
in  order  to  provide  satisfactory  proof  of  the  maintenance  of  the  funding  effort 
by  the  governmental  units. 

SOURCES:  Laws,  1982,  ch.  344,  §  1;  Laws,  1983,  ch.  522,  §  38;  Laws,  1985,  ch. 
352;  Laws,  1985,  ch.  440,  §  6;  Laws,  1990,  ch.  329,  §  7;  Laws,  2007,  ch.  514, 
§  12,  eff  from  and  after  June  30,  2007. 

Editor's  Note  —  Laws  of  2007,  ch.  514,  §  22  provides  as  follows: 
"SECTION  22.  This  act  shall  take  effect  and  be  in  force  from  and  after  June  30,  2007, 
except  for  Sections  1  and  2  and  Sections  13  through  18,  which  shall  take  effect  and  be 
in  force  from  and  after  the  passage  of  this  act."  Laws  of  2007,  ch.  514  was  approved  on 
March  30,  2007. 

Cross  References  —  Mississippi  Trauma  Care  Systems  Fund  deposits  from  portion 
of  assessments  collected  under  this  section,  see  §  41-59-75. 

Deposit  of  portion  of  standard  state  assessment  into  Emergency  Medical  Services 
Operating  Fund,  see  §  99-19-73. 

ATTORNEY  GENERAL  OPINIONS 


Where  a  county  provides  a  subsidy  to  a 
private  ambulance  service  and  the  sub- 
sidy is  then  returned  to  the  county,  such 
arrangement  will  not  be  viewed  as  an 
existing  emergency  medical  services  bud- 
get as  required  by  the  statute.  Thompson, 
July  10,  1998,  A.G.  Op.  #98-0157. 

A  reasonable  reading  of  the  statute 
would  not  appear  to  intend  the  disburse- 
ment of  Emergency  Medical  Services  Op- 


erating Funds  to  groups  or  activities  not 
within  the  jurisdiction  of  the  Mississippi 
State  Department  of  Health  and  its  Emer- 
gency Medical  Services  program,  al- 
though a  decision  on  this  question  is 
within  the  discretion  of  the  Mississippi 
State  Board  of  Health  with  the  EMS  Ad- 
visory Council  acting  in  its  advisory  ca- 
pacity Thompson,  July  10,  1998,  A.G.  Op. 
#98-0157. 


§  41-59-63.    Membership  subscription  programs  for  prepaid 
ambulance  service  not  to  constitute  insurance. 

The  solicitation  of  membership  subscriptions,  the  acceptance  of  member- 
ship applications,  the  charging  of  membership  fees,  and  the  furnishing  of 
prepaid  or  discounted  ambulance  service  to  subscription  members  and  desig- 
nated members  of  their  households  by  either  a  public  or  private  ambulance 
service  licensed  and  regulated  by  the  State  Board  of  Health  pursuant  to 
Section  41-59-1  et  seq.  shall  not  constitute  the  v^riting  of  insurance  and  the 
agreement  under  and  pursuant  to  which  such  prepaid  or  discounted  ambu- 


880 


Emergency  Medical  Services 


§  41-59-67 


lance  service  is  provided  to  the  subscription  members  and  to  designated 
members  of  their  households  shall  not  constitute  a  contract  of  insurance. 

SOURCES:  Laws,  1988,  ch.  541,  §  1;  reenacted.  Laws,  1991,  ch.  348,  §  1; 
reenacted,  Laws,  1992,  ch.  327,  §  1,  eff  from  and  after  July  1,  1992. 

§  41-59-65.  Application  for  permit  to  conduct  membership 
subscription  program;  fees;  renewals. 

Either  a  public  or  private  ambulance  service  licensed  and  regulated  by  the 
State  Board  of  Health  desiring  to  offer  such  a  membership  subscription 
program  shall  make  application  for  permit  to  conduct  and  implement  such 
program  to  the  State  Board  of  Health.  The  application  shall  be  made  upon 
forms  in  accordance  with  procedures  established  by  the  board  and  shall 
contain  the  following: 

(a)  The  name  and  address  of  the  owner  of  the  ambulance  service; 

(b)  The  name  in  which  the  applicant  is  doing  business; 

(c)  The  location  and  description  of  the  place  or  places  from  which  the 
ambulance  service  operates; 

(d)  The  places  or  areas  in  which  the  ambulance  service  intends  to 
conduct  and  operate  a  membership  subscription  program;  and 

(e)  Such  other  information  as  the  board  shall  deem  necessary. 

Each  application  for  a  permit  shall  be  accompanied  by  a  permit  fee  of  Five 
Hundred  Dollars  ($500.00),  which  shall  be  paid  to  the  board.  The  permit  shall 
be  issued  to  expire  the  next  ensuing  December  31.  The  permit  issued  under 
this  section  may  be  renewed  upon  payment  of  a  renewal  fee  of  Five  Hundred 
Dollars  ($500.00),  which  shall  be  paid  to  the  board.  Renewal  of  any  permit 
issued  under  this  section  shall  require  conformance  with  all  requirements  of 
this  chapter. 

SOURCES:  Laws,  1988,  ch.  541,  §  2;  reenacted.  Laws,  1991,  ch.  348,  §  2; 
reenacted,  Laws,  1992,  ch.  327,  §  2,  eff  from  and  after  July  1,  1992. 

§  41-59-67.  Requirements  for  issuance  of  permit;  reserve 
fund;  ambulance  service  to  pay  cost  of  collection  of  judg- 
ment against  fund. 

The  issuance  of  a  permit  to  conduct  and  implement  a  membership 
subscription  program  shall  require  the  following: 

(a)  The  posting  of  a  surety  bond  with  one  or  more  surety  companies  to 
be  approved  by  the  State  Board  of  Health,  in  the  amount  of  Five  Thousand 
Dollars  ($5,000.00)  for  every  one  thousand  (1,000)  subscribers  or  portion 
thereof;  and 

(b)  The  establishment  of  a  reserve  fund  to  consist  of  a  deposit  to  the 
reserve  fund  with  any  depository  approved  by  the  state  for  the  benefit  of  the 
subscription  members  in  the  amount  of  Three  Dollars  ($3.00)  for  each 
subscription  member  currently  subscribing  to  the  subscription  program,  but 
not  for  the  designated  members  of  the  subscribing  member's  household,  to 
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guarantee  perpetuation  of  the  subscription  membership  program  until  all 
memberships  are  terminated;  and 

(c)  No  further  deposits  shall  be  required  to  be  made  by  the  ambulance 
service  to  the  reserve  fund  after  the  aggregate  sum  of  the  principal  amount 
of  said  surety  bond  plus  the  deposits  in  the  reserve  fund  is  equal  to  Two 
Hundred  Thousand  Dollars  ($200,000.00). 

In  any  action  brought  by  a  subscriber  against  the  surety  bond  or  the 
reserve  fund,  the  cost  of  collection  upon  a  judgment  rendered  in  favor  of  the 
subscriber,  including  attorney's  fees,  shall  be  paid  by  the  ambulance  service. 

SOURCES:  Laws,  1988,  ch.  541,  §  3;  reenacted.  Laws,  1991,  ch.  348,  §  3; 
reenacted.  Laws,  1992,  ch.  327,  §  3,  eff  from  and  after  July  1,  1992. 

§  41-59-69.    Annual  report  of  ambulance  service  conducting 
subscription  program. 

Annual  reports  shall  be  filed  with  the  State  Board  of  Health  by  the 
ambulance  service  permitted  to  conduct  and  implement  a  membership  sub- 
scription program  in  the  manner  and  form  prescribed  by  the  State  Board  of 
Health,  which  report  shall  contain  the  following: 

(a)  The  name  and  address  of  the  ambulance  service  conducting  the 
program; 

(b)  The  number  of  members  subscribing  to  the  subscription  program; 

(c)  The  revenues  generated  by  subscriptions  to  the  program;  and 

(d)  The  name  and  address  of  the  depository  bank  in  which  the  reserve 
fund  is  deposited  and  the  amount  of  deposit  in  said  reserve  fund. 

SOURCES:  Laws,  1988,  ch.  541,  §  4;  reenacted.  Laws,  1991,  ch.  348,  §  4; 
reenacted.  Laws,  1992,  ch.  327,  §  4,  eff  from  and  after  July  1,  1992. 

§  41-59-71.    Methods  of  soliciting  members;  license  not  re- 
quired. 

Solicitation  of  membership  in  the  subscription  program  may  be  made 
through  direct  advertising,  group  solicitation,  by  officers  and  employees  of  the 
ambulance  service  or  by  individuals  without  the  necessity  of  licensing  of  such 
solicitors. 

SOURCES:  Laws,  1988,  ch.  541,  §  5;  reenacted.  Laws,  1991,  ch.  348,  §  5; 
reenacted.  Laws,  1992,  ch.  327,  §  5,  eff  from  and  after  July  1,  1992. 

§  41-59-73.  Repealed. 

Repealed  by  Laws,  1992,  ch.  327,  §  6,  eff  from  and  after  July  1,  1992. 
[Laws,  1991,  ch.  348,  §  7] 

Editor's  Note  —  Former  §  41-59-73  provided  for  the  repeal  of  sections  41-59-63 
through  41-59-71. 
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Laws  of  1988,  ch.  541,  §  6,  provided  that  sections  41-59-63  through  41-59-71  would 
stand  repealed  from  and  after  July  1,  1991.  Subsequently,  Laws  of  1991,  ch.  348,  §  6, 
amended  Laws  of  1988,  ch.  541,  §  6,  deleting  the  provision  for  the  repeal  of  sections 
41-59-63  through  41-59-71.  However,  Laws  of  1991,  ch.  348,  §  7,  added  a  new  section, 
41-59-73,  providing  for  the  prospective  repeal  of  sections  41-59-63  through  41-59-71. 
Subsequently,  Laws  of  1992,  ch.  327,  §  6,  repealed  §  41-59-73,  effective  from  and  after 
July  1,  1992. 

§  41-59-75.  Mississippi  Trauma  Care  Systems  Fund  estab- 
lished; Mississippi  Trauma  Care  Escrow  Fund  created. 

(1)  The  Mississippi  Trauma  Care  Systems  Fund  is  established.  Fifteen 
Dollars  ($15.00)  collected  from  each  assessment  of  Twenty  Dollars  ($20.00) 
under  subsection  (1)  of  Section  99-19-73  and  Thirty  Dollars  ($30.00)  collected 
from  each  assessment  of  Forty-five  Dollars  ($45.00)  under  subsection  (2)  of 
Section  99-19-73,  as  provided  in  Section  41-59-61,  and  any  other  funds  made 
available  for  funding  the  trauma  care  system,  shall  be  deposited  into  the  fund. 
Funds  appropriated  from  the  Mississippi  Trauma  Care  Systems  Fund  to  the 
State  Board  of  Health  shall  be  made  available  for  department  administration 
and  implementation  of  the  comprehensive  state  trauma  care  plan  for  distri- 
bution by  the  department  to  designated  trauma  care  regions  for  regional 
administration,  for  the  department's  trauma  specific  public  information  and 
education  plan,  and  to  provide  hospital  and  physician  indigent  trauma  care 
block  grant  funding  to  trauma  centers  designated  by  the  department.  All 
designated  trauma  care  hospitals  are  eligible  to  contract  with  the  department 
for  these  funds. 

(2)  The  Mississippi  Trauma  Care  Escrow  Fund  is  created  as  a  special  fund 
in  the  State  Treasury.  Whenever  the  amount  in  the  Mississippi  Trauma  Care 
Systems  Fund  exceeds  Twenty-five  MilHon  Dollars  ($25,000,000.00)  in  any 
fiscal  year,  the  State  Fiscal  Officer  shall  transfer  the  amount  above  Twenty-five 
Million  Dollars  ($25,000,000.00)  to  the  Trauma  Care  Escrow  Fund.  Monies  in 
the  Trauma  Care  Escrow  Fund  shall  not  lapse  into  the  State  General  Fund  at 
the  end  of  the  fiscal  year,  and  all  interest  and  other  earnings  on  the  monies  in 
the  Trauma  Care  Escrow  Fund  shall  be  deposited  to  the  credit  of  the  Trauma 
Care  Escrow  Fund. 

SOURCES:  Laws,  1998,  ch.  429,  §  4;  Laws,  2005,  2nd  Ex  Sess,  ch.  1,  §  2;  Laws, 
2005,  2nd  Ex  Sess,  ch.  1,  §  2;  Laws,  2008,  ch.  549,  §  4;  reenacted  without 
change.  Laws,  2011,  ch.  545,  §  5,  eff  from  and  after  July  1,  2011. 

Editor's  Note  —  Laws  of  2011,  ch.  545,  §  8,  effective  July  1,  2011,  amended  Laws  of 
2008,  ch.  549,  §  9,  to  extend  the  date  of  the  repealer  for  this  section  from  July  1,  2011, 
until  July  1,  2014.  Subsequently,  Laws  of  2011,  ch.  531,  §  2,  effective  July  2,  2011, 
repealed  Laws  of  2008,  ch.  549,  §  9,  to  delete  the  repealer  for  this  section. 

Amendment  Notes  —  The  2011  amendment  reenacted  this  section  without  change. 

Cross  References  —  Assessment  of  additional  fees  upon  license  tags  and  decals  to 
be  deposited  in  the  Mississippi  Trauma  Care  Systems  Fund  established  under  this 
section,  see  §  27-19-43. 

State  Board  of  Health  authorization  to  receive  and  disburse  funds  appropriated  from 
the  Mississippi  Trauma  Care  System  Fund,  see  §  41-59-5. 


883 


§  41-59-77 


Public  Health 


Assessment  of  additional  fees  for  speeding,  reckless  and  careless  driving  violations  to 
be  deposited  in  the  Mississippi  Trauma  Care  Systems  Fund  established  under  this 
section,  see  §  99-19-73. 


ATTORNEY  GENERAL  OPINIONS 


It  is  within  the  discretion  of  the  Depart- 
ment of  Health  to  determine  the  type  of 
organizational  structure  that  will  best 
meet  the  intent  of  the  legislature  to  "re- 
duce death  and  disability  resulting  from 


traumatic  injury"  through  the  establish- 
ment of  a  uniform  nonfragmented  inclu- 
sive statewide  trauma  care  system  that 
provides  excellent  patient  care.  Thomp- 
son, May  21,  1999,  A.G.  Op.  #99-0195. 


§  41-59-77.    Trauma  registry  data  confidential  and  not  subject 
to  discovery  or  introduction  into  evidence  in  civil  actions. 

Data  obtained  under  this  chapter  for  use  in  the  trauma  registry  is  for  the 
confidential  use  of  the  Mississippi  State  Department  of  Health  and  the 
persons,  public  entities  or  private  entities  that  participate  in  the  collection  of 
the  trauma  registry  data. 

Any  data  v^hich  identifies  an  individual  or  a  family  unit  that  is  collected 
for  use  in  the  trauma  registry  shall  be  confidential  and  shall  not  be  subject  to 
discovery  or  introduction  into  evidence  in  any  civil  action. 


SOURCES:  Laws,  1998,  ch.  429,  §  5,  eff  from  and  after  July  1,  1998. 


Editor's  Note  —  Laws  of  1998,  ch.  429,  effective  from  and  after  July  1,  1998, 
amended  Sections  41-59-3  through  41-59-7,  41-63-1  and  99-19-73,  and  enacted  Sections 
41-59-75  and  41-59-77. 


ATTORNEY  GENERAL  OPINIONS 


Statutes  pertaining  to  the  confidential- 
ity and  discoverability  of  reviews  con- 
ducted under  the  statewide  trauma  sys- 
tem discussed.  Thompson,  May  2,  2003, 
A.G.  Op.  02-0645. 


Statutes  pertaining  to  the  confidential- 
ity and  discoverability  of  reviews  con- 
ducted under  the  statewide  trauma  sys- 
tem discussed.  Thompson,  May  2,  2003, 
A.G.  Op.  #02-0645. 


§  41-59-79.    Certification  of  first  responders  by  State  Board  of 
Health. 

Any  person  desiring  certification  as  a  medical  first  responder  shall  apply 
to  the  board  using  forms  prescribed  by  the  board.  Each  application  for  a 
medical  first  responder  certificate  shall  be  accompanied  by  a  certificate  fee  to 
be  fixed  by  the  board,  which  shall  be  paid  to  the  board.  Upon  the  successful 
completion  of  the  board's  approved  medical  first  responder  training  program, 
the  board  shall  make  a  determination  of  the  applicant's  qualifications  as  a 
medical  first  responder  as  set  forth  in  the  regulations  promulgated  by  the 
board,  and  shall  issue  a  medical  first  responder  certificate  to  the  applicant. 
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SOURCES:  Laws,  2002,  ch.  623,  §  3;  brought  forward  without  change,  Laws, 
2002, 1st  Ex  Sess,  ch.  3,  §  3;  Laws,  2004,  ch.  581,  §  2,  eff  from  and  after  July 
1,  2004. 

§  41-59-81.  Promulgation  of  rules  and  regulations  governing 
first  responder  basic  life  support. 

(1)  The  State  Board  of  Health  is  authorized  to  promulgate  and  enforce 
rules  and  regulations  to  provide  for  the  best  and  most  effective  emergency 
medical  care  by  medical  first  responders,  and  to  comply  with  national  stan- 
dards for  medical  first  responders.  Notwithstanding  any  other  provision  of  law, 
medical  first  responder  personnel  may  be  authorized  to  provide  medical  first 
responder  services  as  defined  by  rules  and  regulations  promulgated  by  the 
State  Board  of  Health. 

Rules  and  regulations  promulgated  under  this  authority  shall,  as  a 
minimum: 

(a)  Define  and  authorize  functions  and  training  programs  for  medical 
first  responder  personnel;  however,  all  those  training  programs  shall  meet  or 
exceed  the  performance  requirements  of  the  most  current  training  program 
"First  Responder:  National  Standard  Curriculum"  as  developed  by  the 
United  States  Department  of  Transportation,  National  Highway  Traffic 
Safety  Administration. 

(b)  Specify  minimum  testing  and  certification  requirements  and  pro- 
vide for  continuing  education  and  periodic  recertification  for  all  medical  first 
responder  personnel. 

(2)  Counties,  municipalities  and  designated  EMS  districts  may  regulate 
the  activities  of  medical  first  responders  in  addition  to  the  regulation  imposed 
by  rules  and  regulations  promulgated  by  the  State  Board  of  Health. 

(3)  The  State  Board  of  Health  and  the  State  Department  of  Health  shall 
not  be  authorized  to  regulate  the  activities  of,  or  require  the  state  certification 
of,  those  first  responders  who  are  not  medical  first  responders. 

SOURCES:  Laws,  2002,  ch.  623,  §  4;  Laws,  2002,  1st  Ex  Sess,  ch.  3,  §  4;  brought 
forward  without  change.  Laws,  2002, 1st  Ex  Sess,  ch.  3,  §  4;  Laws,  2004,  ch. 
581,  §  3,  eff  from  and  after  July  1,  2004. 

Editor's  Note  —  Laws  of  2002,  ch.  623,  §  5,  as  amended  by  Laws,  2002,  1st  Ex  Sess, 
ch.  3,  §  5,  provides  as  follows: 

"SECTION  5.  This  act  shall  take  effect  and  be  in  force  from  and  after  July  1,  2004." 

§  41-59-83.  Repealed. 

Repealed  by  Laws,  2004,  ch.  581,  §  4. 

[Laws,  2002,  ch.  623,  §  2;  brought  forward  without  change.  Laws,  2002, 
1st  Ex  Sess,  ch.  3,  §  2,  eff  from  and  after  June  21,  2002.] 

Editor's  Note  —  Former  §  41-59-83  was  entitled  "Certain  emergency  medical 
personnel  authorized  to  carry  and  administer  epinephrine  from  auto-injector  in 
treatment  of  persons  experiencing  allergic  reactions." 
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§  41-59-85.    Requirements  for  ambulances  and  special  use 
medical  service  vehicles  operating  in  emergency  mode. 

(1)  The  driver  of  any  vehicle  other  than  an  official  emergency  vehicle  shall 
not  follow  any  moving  ambulance  that  is  engaged  in  an  emergency  medical  call 
closer  than  five  hundred  (500)  feet,  or  park  the  vehicle  within  two  hundred 
(200)  feet  of  where  the  ambulance  has  stopped  and  a  patient  is  either  being 
loaded  or  unloaded. 

(2)  Every  ambulance  and  special  use  EMS  vehicle  shall  be  marked  with 
red  lights  front  and  back  and  also  may  be  marked  with  white  and  amber  lights 
in  addition  to  red  lights. 

(3)  Drivers  of  ambulances  and  special  use  EMS  vehicles  shall  operate  in 
the  emergency  mode  with  warning  lights  and  siren  at  all  times  while  engaged 
in  an  emergency  medical  call  and  operating  the  emergency  vehicle  in  a  manner 

/  to  take  exceptions  to  the  traffic  laws  and  regulations  as  provided  in  Section 

63-3-1  et  seq.,  so  as  to  warn  other  drivers  of  nonemergency  vehicles  to  yield  the 
right-of-way  of  the  authorized  emergency  vehicle.  Ambulances  and  special  use 
EMS  vehicles  may  use  emergency  warning  lights  only  if  they  are  engaged  in  an 
emergency  medical  call  and  they  are  stopped  or  parked,  or  if  they  are  moving 
and  operating  the  vehicle  in  a  manner  so  as  to  abide  by  all  traffic  laws  and 
regulations  as  provided  in  Section  63-3-1  et  seq.  No  driver  of  any  ambulance  or 
special  use  EMS  vehicle  shall  assume  any  special  privilege  from  traffic  laws 
and  regulations  except  when  the  emergency  vehicle  is  operated  in  the 
emergency  mode,  with  warning  lights  and  siren,  while  engaged  in  an  emer- 
gency medical  call. 

SOURCES:  Laws,  2004,  ch.  425,  §  2,  eff  from  and  after  July  1,  2004. 
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Emergency  Medical  Technicians  —  Paramedics  —  Use  of  Automated 

External  Defibrillator 

In  General    41-60-1 

Use  of  Automated  External  Defibrillator  in  Cases  of  Sudden  Cardiac 

Death    41-60-31 

IN  GENERAL 

Sec. 

41-60-1  through  41-60-9.  Repealed. 
41-60-11.  Definitions. 

41-60-13.         Promulgation  of  rules  and  regulations  by  State  Board  of  Health. 

§§  41-60-1  through  41-60-9.  Repealed. 

Repealed  by  Laws,  1979,  ch.  488,  §  3,  eff  from  and  after  July  1,  1979. 
[Laws,  1976,  ch.  358,  §§  1-5] 

Editor's  Note  —  Former  §  41-60-1  contained  a  legislative  finding  and  declaration 
concerning  emergency  medical  care. 

Former  §  41-60-3  defined  the  term  "mobile  intensive  care  paramedics." 

Former  §  41-60-5  authorized  hospital  ancillary  medical  services  and  ambulance 
services  to  establish  emergency  medical  programs,  utilizing  mobile  intensive  care 
paramedics. 

Former  §  41-60-7  authorized  mobile  intensive  care  paramedics  to  perform  certain 
specified  emergency  medical  services. 

Former  §  41-60-9  authorized  mobile  intensive  care  paramedics  to  perform  certain 
specified  additional  emergency  medical  services,  upon  authorization  by  a  physician  and 
upon  order  of  such  physician  or  a  registered  nurse,  when  direct  communication  was 
maintained  between  the  paramedics  and  the  physician  or  registered  nurse. 

§  41-60-11.  Definitions. 

As  used  in  Sections  41-59-29  through  41-59-37  and  Sections  41-60-11  and 
41-60-13,  unless  the  context  otherwise  requires,  the  term: 

(a)  "Advanced  life  support"  shall  mean  a  sophisticated  level  of 
prehospital  and  interhospital  emergency  care  which  includes  basic  life- 
support  functions  including  cardiopulmonary  resuscitation  (CPR),  plus 
cardiac  monitoring,  cardiac  defibrillation,  telemetered  electrocardiography, 
administration  of  antiarrhythmic  agents,  intravenous  therapy,  administra- 
tion of  specific  medications,  drugs  and  solutions,  use  of  adjunctive  ventila- 
tion devices,  trauma  care  and  other  authorized  techniques  and  procedures. 

(b)  "Advanced  life-support  personnel"  shall  mean  persons  other  than 
physicians  engaged  in  the  provision  of  advanced  life  support,  as  defined  and 
regulated  by  rules  and  regulations  promulgated  by  the  board. 

(c)  "Emergency  medical  technician-intermediate"  shall  mean  a  person 
specially  trained  in  advanced  life-support  modules,  numbers  I,  II  and  III  as 
developed  for  the  United  States  Department  of  Transportation  under  Con- 
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tract  No.  DOT-HS-900-089,  as  authorized  by  the  Mississippi  State  Board  of 
Health. 

(d)  "Emergency  medical  technician-paramedic"  shall  mean  a  person 
specially  trained  in  an  advanced  life-support  training  program  authorized  by 
the  Mississippi  State  Board  of  Health. 

(e)  "Emergency  medical  technician-paramedic  critical  care"  shall  be  a 
person  who  (i)  is  licensed  as  a  Mississippi  Emergency  Medical  Technician 
Paramedic,  and  (ii)  has  successfully  completed  a  critical  care  paramedic 
program  recognized  by  the  Bureau  of  Emergency  Medical  Services  and  the 
Mississippi  State  Department  of  Health. 

(f)  "Medical  control"  shall  mean  directions  and  advice  provided  from  a 
centrally  designated  medical  facility  staffed  by  appropriate  personnel, 
operating  under  medical  supervision,  supplying  professional  support 
through  radio  or  telephonic  communication  for  on-site  and  in-transit  basic 
and  advanced  life-support  services  given  by  field  and  satellite  facility 
personnel. 

SOURCES:  Laws,  1979,  ch.  488,  §  1;  Laws,  2001,  ch.  542,  §  3;  Laws,  2013,  ch.  311, 
§  1,  eff  from  and  after  July  1,  2013. 

Joint  Legislative  Committee  Note  —  Pursuant  to  Section  1-1-109,  the  Joint 
Legislative  Committee  on  Compilation,  Revision  and  Publication  of  Legislation  cor- 
rected a  typographical  error  in  (a).  The  word  "antiarnythmic"  was  changed  to  "antiar- 
rhjd^hmic."  The  Joint  Committee  ratified  the  correction  at  its  May  16,  2002  meeting. 

Amendment  Notes  —  The  2013  amendment  inserted  "Sections  41-59-29  through 
41-59-37  and"  in  the  introductory  paragraph;  added  (e)  and  redesignated  former  (e)  as 
(f);  and  made  minor  stylistic  changes  throughout. 

RESEARCH  REFERENCES 

ALR.  Liability  for  injury  or  death  alleg- 
edly caused  by  activities  of  hospital  "res- 
cue team".  64  A.L.R.4th  1200. 

§  41-60-13.    Promulgation  of  rules  and  regulations  by  State 
Board  of  Health. 

The  Mississippi  State  Board  of  Health  is  authorized  to  promulgate  and 
enforce  rules  and  regulations  to  provide  for  the  best  and  most  effective 
emergency  medical  care,  and  to  comply  with  national  standards  for  advanced 
life  support.  Notwithstanding  any  other  provision  of  law,  advanced  life  support 
personnel  may  be  authorized  to  provide  advanced  life  support  services  as 
defined  by  rules  and  regulations  promulgated  by  the  State  Board  of  Health. 
Rules  and  regulations  promulgated  pursuant  to  this  authority  shall,  as  a 
minimum: 

(a)  Define  and  authorize  appropriate  functions  and  training  programs 
for  advanced  life  support  trainees  and  personnel;  provided,  that  all  such 
training  programs  shall  meet  or  exceed  the  performance  requirements  of  the 
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current  training  program  for  the  emergency  medical  technician-paramedic, 
developed  for  the  United  States  Department  of  Transportation. 

(b)  Specify  minimum  operational  requirements  which  will  assure  medi- 
cal control  over  all  advanced  life  support  services. 

(c)  Specify  minimum  testing  and  certification  requirements  and  provide 
for  continuing  education  and  periodic  recertification  for  all  advanced  life 
support  personnel. 

SOURCES:  Laws,  1979,  ch.  488,  §  2;  Laws,  2001,  ch.  542,  §  4,  eff  from  and  after 
July  1,  2001. 

ATTORNEY  GENERAL  OPINIONS 


This  statute  grants  sole  authority  to  the 
State  Department  of  Health  in  promulgat- 
ing rules  and  regulations  regarding  all 
performance  requirements  of  the  training 


programs  for  advanced  life  support  train- 
ees and  personnel.  Delahousey,  Dec.  12, 
2003,  A.G.  Op.  03-0654. 


USE  OF  AUTOMATED  EXTERNAL  DEFIBRILLATOR  IN  CASES  OF 
SUDDEN  CARDIAC  DEATH 


Sec. 

41-60-31.  Definitions. 

41-60-33.         Requirements  and  training  for  use  of  automated  external  defibrillator. 
41-60-35.         Individual  authorized  to  use  automated  external  defibrillator  not  lim- 
ited from  practicing  other  authorized  health  occupations. 


§  41-60-31.  Definitions. 

As  used  in  Sections  41-60-31  through  41-60-35. 

(a)  "AED"  means  an  automated  external  defibrillator,  which  is  a  device, 
heart  monitor  and  defibrillator  that: 

(i)  Has  received  approval  of  its  premarket  notification  filed  under  21 
uses.  Section  360(k)  from  the  United  States  Food  and  Drug  Administra- 
tion; 

(ii)  Is  capable  of  recognizing  the  presence  or  absence  of  ventricular 
fibrillation,  which  is  an  abnormal  heart  rhythm  that  causes  the  ventricles 
of  the  heart  to  quiver  and  renders  the  heart  unable  to  pump  blood,  or  rapid 
ventricular  tachycardia,  which  is  a  rapid  heartbeat  in  the  ventricles  and  is 
capable  of  determining,  without  intervention  by  an  operator,  whether 
defibrillation  should  be  performed;  and 

(iii)  Upon  determining  that  defibrillation  should  be  performed,  auto- 
matically charges  and  advises  the  operator  to  deliver  hands-free  external 
electrical  shock  to  patients  to  terminate  ventricular  fibrillation  or  ven- 
tricular tachycardia  when  the  heart  rate  exceeds  a  preset  value. 

(b)  "Emergency  medical  services  (EMS)  notification"  means  activation 
of  the  911  emergency  response  system  or  the  equivalent. 

SOURCES:  Laws,  1999,  ch.  489,  §  1,  eff  from  and  after  July  1,  1999. 
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§  41-60-33.  Requirements  and  training  for  use  of  automated 
external  defibrillator. 

Any  person  may  use  an  automated  external  defibrillator  for  the  purpose  of 
saving  the  life  of  another  person  in  sudden  cardiac  death,  subject  to  the 
following  requirements: 

(a)  A  Mississippi  licensed  physician  must  exercise  medical  control 
authority  over  the  person  using  the  AED  to  ensure  compliance  with 
requirements  for  training,  emergency  medical  services  (EMS)  notification 
and  maintenance; 

(b)  The  person  using  the  AED  must  have  received  appropriate  training 
in  cardiopulmonary  resuscitation  (CPR)  and  in  the  use  of  an  AED  by  the 
American  Heart  Association,  American  Red  Cross,  National  Safety  Council 
or  other  nationally  recognized  course  in  CPR  and  AED  use; 

(c)  The  AED  must  not  operate  in  a  manual  mode  except  when  access 
control  devices  are  in  place  or  when  appropriately  licensed  individuals  such 
as  registered  nurses,  physicians  or  emergency  medical  technician-paramed- 
ics utilize  the  AED;  and 

(d)  Any  person  who  renders  emergency  care  or  treatment  on  a  person  in 
sudden  cardiac  death  by  using  an  AED  must  activate  the  EMS  system  as 
soon  as  possible,  and  report  any  clinical  use  of  the  AED  to  the  licensed 
physician. 

SOURCES:  Laws,  1999,  ch.  489,  §  2,  eff  from  and  after  July  1,  1999. 

§  41-60-35.  Individual  authorized  to  use  automated  external 
defibrillator  not  limited  from  practicing  other  authorized 
health  occupations. 

An  individual  may  use  an  AED  if  all  of  the  requirements  of  Section 
41-60-33  are  met.  However,  nothing  in  Sections  41-60-31  through  41-60-35 
shall  limit  the  right  of  an  individual  to  practice  a  health  occupation  that  the 
individual  is  otherwise  authorized  to  practice  under  the  laws  of  Mississippi. 

SOURCES:  Laws,  1999,  ch.  489,  §  3,  eff  from  and  after  July  1,  1999. 


890 


CHAPTER  61 


State  Medical  Examiner 

Mississippi  Medical  Examiners  Act  of  1974.  [Repealed]    41-61-1 

Mississippi  Medical  Examiner  Act  of  1986    41-61-51 

MISSISSIPPI  MEDICAL  EXAMINERS  ACT  OF  1974 
[REPEALED] 

Sec. 

41-61-1  through  41-61-21.  Repealed. 
41-61-23.  Repealed. 

§§  41-61-1  through  41-61-21.  Repealed. 

Repealed  by  Laws,  1986,  ch.  459,  §  44,  eff  from  and  after  July  1,  1986. 
§  41-61-1.  [Laws,  1974,  ch.  398,  §  1] 

§  41-61-3.  [Laws,  1974,  ch.  398,  §  2;  Laws,  1976,  ch.  437;  Laws,  1981,  ch. 
508,  §  2;  Laws,  1984,  ch.  343,  §  3] 

§  41-61-5.  [Laws,  1974,  ch.  398,  §  3;  Laws,  1981,  ch.  508,  §  3] 

§  41-61-7.  [Laws,  1974,  ch.  398,  §  4;  Laws,  1981,  ch.  508,  §  4;  Laws,  1984, 
ch.  343,  §  4;  Laws,  1984,  ch.  495,  §  19;  Laws,  1985,  ch.  474,  §  50;  Laws,  1986, 
ch.  438,  §  29] 

§  41-61-9.  [Laws,  1974,  ch.  398,  §  5] 

§  41-61-11.  [Laws,  1974,  ch.  398,  §  6;  Laws,  1981,  ch.  508,  §  5] 
§  41-61-13.  [Laws,  1974,  ch.  398,  §  7;  Laws,  1981,  ch.  508,  §  6] 
§  41-61-15.  [Laws,  1974,  ch.  398,  §  8;  Laws,  1981,  ch.  508,  §  7] 
§  41-61-17.  [Laws,  1974,  ch.  398,  §  9] 

§  41-61-19.  [Laws,  1974,  ch.  398,  §  10;  Laws,  1981,  ch.  508,  §  8;  Laws, 
1984,  ch.  343,  §  5] 

§  41-61-21.  [Laws,  1974,  ch.  398,  §  11;  Laws,  1981,  ch.  508,  §  9] 

Editor's  Note  —  Former  §  41-61-1  was  the  short  title  for  the  chapter. 
Former  §  41-61-3  created  the  office  of  state  medical  examiner,  provided  for  the 
appointment,  and  specified  the  general  powers  and  duties. 
Former  §  41-61-5  specified  the  qualifications  for  the  position. 

Former  §  41-61-7  authorized  the  medical  examiner  to  acquire  office  and  facilities,  to 
serve  on  university  faculty,  to  employ  assistants,  and  to  obtain  liability  insurance. 

Former  §  41-61-9  directed  the  medical  examiner  to  investigation  certain  deaths. 

Former  §  41-61-11  authorized  the  medical  examiner  to  perform  postmortem  exami- 
nation upon  certain  decedents. 

Former  §  41-61-13  directed  law  enforcement  officials  and  others  to  cooperate  with 
the  medical  examiner,  and  specified  the  jurisdiction  of  the  examiner. 

Former  §  41-61-15  pertained  to  records  ant  the  issuance  of  death  certificates. 

Former  §  41-61-17  pertained  to  the  admissibility  of  records  as  evidence  and  the 
subpoena  of  person  preparing  report  or  record. 

Former  §  41-61-19  directed  the  medical  examiner  to  prepare  reasonable  rules  and 
regulations. 

Former  §  41-61-21  required  ever  person  to  report  certain  deaths  and  specified 
penalties  for  the  failure  to  do  so. 
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Cross  References  —  Mississippi  Medical  Examiner  Act  of  1986,  see  §§  41-61-51  et 
seq. 

§  41-61-23.  Repealed. 

Repealed  by  Laws,  1984,  ch  343,  §  6,  eff  from  and  after  July  1,  1984. 
[Laws,  1981,  ch.  508,  §  1] 

Editor's  Note  —  Former  §  41-61-23  established  the  state  medical  examiner 
commission. 

MISSISSIPPI  MEDICAL  EXAMINER  ACT  OF  1986 

Sec. 

41-61-51.  Short  title. 
41-61-53.  Definitions. 

41-61-55.  State  Medical  Examiner;  appointment;  discharge;  qualifications;  State 
Medical  Examiner  Advisory  Council;  composition  and  purpose. 

41-61-57.  County  medical  examiner;  county  medical  examiner  investigator;  quali- 
fications; appointment  of  coroner  pro  tempore;  deputy;  removal. 

41-61-59.  Report  of  death  to  medical  examiner;  investigation  of  death;  compensa- 
tion of  chief  medical  examiner  or  investigator. 

41-61-60.  Repealed. 

41-61-61.         County  medical  examiner  to  be  notified  of  death;  disturbing  body  at 

scene  of  death;  notification  to  State  Medical  Examiner;  penalty  for 

violations;  transporting  body  to  autopsy  facility. 
41-61-63.         Duties  of  State  Medical  Examiner;  completion  of  death  certificate; 

medical  examiner  not  to  favor  particular  funeral  homes. 
41-61-65.         Autopsy;  reports;  immunity  from  liability;  review  of  determination. 
41-61-67.         Disinterment;  costs;  petition  for  order  of  exhumation. 
41-61-69.         Disposition  of  body  without  permission  of  medical  examiner;  penalties; 

disposal  of  body  at  sea. 
41-61-71.  Repealed 
41-61-73.  Repealed. 

41-61-75.         Fees;  expert  witness;  expenses;  SIDS/Child  Death  Scene  Investigation 

reports  [Repealed  effective  July  1,  2014]. 
41-61-77.         Central  office  for  Crime  Laboratory  and  State  Medical  Examiner;  use  of 

private  facilities  for  investigating  deaths;  personnel;  pathologists. 
41-61-79.         Radio  system;  pager/beeper;  morgue  or  morgue  facility;  photographic 

equipment;  vehicle;  costs. 

§  41-61-51.    Short  title. 

Sections  41-61-51  through  41-61-79  shall  be  known  and  cited  as  Missis- 
sippi Medical  Examiner  Act  of  1986. 

SOURCES:  Laws,  1986,  eh.  459,  §  6,  eff  from  and  after  July  1,  1986. 

Cross  References  —  Mississippi  Coroner  Reorganization  Act  of  1986,  see  §§  19-21- 
101  et  seq. 

Determination  of  Death,  see  §§  41-36-1  et  seq. 
Autopsies,  see  §§  41-37-1  et  seq. 

Adoption,  promulgation,  amending,  and  repealing  of  rules  and  regulations  applicable 
to  this  section,  see  §  41-61-59. 
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RESEARCH  REFERENCES 

Am  Jur.  18  Am.  Jur.  2d,  Coroners  or 
Medical  Examiners  §§  1  et  seq. 

§  41-61-53.  Definitions. 

For  the  purposes  of  Sections  41-61-51  through  41-61-79,  the  following 
definitions  shall  apply: 

(a)  "Certification  of  death"  means  signing  the  death  certificate. 

(b)  "Coroner"  means  the  elected  county  official  provided  for  in  Sections 
19-21-101  through  19-21-107. 

(c)  "County  medical  examiner  investigator"  means  a  nonphysician 
trained  and  appointed  to  investigate  and  certify  deaths  affecting  the  public 
interest. 

(d)  "County  medical  examiner"  means  a  licensed  physician  appointed  to 
investigate  and  certify  deaths  affecting  the  public  interest. 

(e)  "Death  affecting  the  public  interest"  means  any  death  of  a  human 
being  where  the  circumstances  are  sudden,  unexpected,  violent,  suspicious 
or  unattended. 

(f)  "Medical  examiner"  means  the  State  Medical  Examiner,  county 
medical  examiners  and  county  medical  examiner  investigators  collectively, 
unless  otherwise  specified. 

(g)  "Pronouncement  of  death"  means  the  statement  of  opinion  that  life 
has  ceased  for  an  individual. 

(h)  "State  medical  examiner"  means  the  board  certified  forensic  pa- 
thologist/physician appointed  by  the  Commissioner  of  Public  Safety  pursu- 
ant to  Section  41-61-55  to  investigate  and  certify  deaths  that  affect  the 
public  interest. 

SOURCES:  Laws,  1986,  ch.  459,  §  7;  Laws,  2011,  ch.  499,  §  2,  eff  from  and  after 
July  1,  2011. 

Amendment  Notes  —  The  2011  amendment  substituted  "Commissioner  of  Public 
Safety  pursuant  to  Section  41-61-55"  for  "Commissioner  of  Public  Safety"  in  (h);  and 
made  a  minor  stylistic  change. 

Cross  References  —  Reporting  of  deaths  caused  by  Acquired  Immune  Deficiency 
Syndrome  (AIDS),  §  41-23-1. 

Determination  of  death,  see  §§  41-36-1  et  seq. 

Autopsies,  see  §§  41-37-1  et  seq. 

Adoption,  promulgation,  amending,  and  repealing  of  rules  and  regulations  applicable 
to  this  section,  see  §  41-61-59. 

§  41-61-55.  State  Medical  Examiner;  appointment;  discharge; 
qualifications;  State  Medical  Examiner  Advisory  Council; 
composition  and  purpose. 

(1)  There  is  hereby  created  the  position  of  State  Medical  Examiner,  to  be 
established  as  herein  provided  under  the  supervision  of  the  Commissioner  of 
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Public  Safety.  The  State  Medical  Examiner  shall  be  appointed  by  the  Commis- 
sioner of  Public  Safety  subject  to  the  approval  of  a  majority  of  a  panel  composed 
of  the  following:  (a)  the  Dean  of  the  University  of  Mississippi  Medical  Center 
School  of  Medicine;  (b)  the  Dean  of  the  University  of  Mississippi  School  of  Law; 
and  (c)  the  State  Health  Officer.  The  State  Medical  Examiner  may  be 
discharged  only  for  good  cause,  upon  the  recommendation  of  the  Commissioner 
of  Public  Safety,  and  by  a  majority  of  the  same  panel. 

(2)  Each  applicant  for  the  position  of  State  Medical  Examiner  shall,  as  a 
minimum,  be  a  physician  who  is  eligible  for  a  license  to  practice  medicine  in 
Mississippi  and  be  certified  in  forensic  pathology  by  the  American  Board  of 
Pathology. 

(3)  There  is  hereby  created  the  State  Medical  Examiner  Advisory  Council 
composed  of  the  State  Health  Officer  or  his  or  her  designee,  the  Dean  of  the 
University  of  Mississippi  Medical  Center  School  of  Medicine  or  his  or  her 
designee,  the  Commissioner  of  Public  Safety,  the  Attorney  General  or  his  or  her 
designee,  the  President  of  the  Mississippi  Coroners'  Association  or  his  or  her 
designee,  the  President  of  the  Mississippi  Prosecutors  Association  or  his  or  her 
designee,  the  President  of  the  Mississippi  Public  Defenders  Association  or  his 
or  her  designee,  the  President  of  the  Mississippi  Association  of  Chiefs  of  Police 
or  his  or  her  designee,  and  the  President  of  the  Mississippi  Sheriff's  Associa- 
tion or  his  or  her  designee.  The  council  shall  be  purely  advisory  and  serve  as 
a  liaison  between  the  State  Medical  Examiner  and  the  various  entities  related 
to  the  Medical  Examiner  Act. 

SOURCES:  Laws,  1986,  ch.  459,  §  8;  Laws,  2011,  ch.  499,  §  1,  eff  from  and  after 
July  1,  2011. 

Amendment  Notes  —  The  2011  amendment  added  subsection  designations;  rewrote 
(1);  added  (3);  and  deleted  the  former  last  paragraph  which  read:  "The  State  Medical 
Examiner  may  be  removed  by  the  commissioner  only  for  inefficiency  or  other  good 
cause,  after  written  notice  and  a  hearing  complying  with  due  process  of  law." 

Cross  References  —  Determination  of  death,  see  §§  41-36-1  et  seq. 

Autopsies,  see  §§  41-37-1  et  seq. 

Reapplication  for  office  after  removal,  see  §  41-61-57, 

Adoption,  promulgation,  amending,  and  repealing  of  rules  and  regulations  applicable 
to  this  section,  see  §  41-61-59. 

JUDICIAL  DECISIONS 


1.  Determination  of  death. 

Expert  testimony  as  to  the  cause  and 
manner  of  the  victim's  death  was  permis- 
sible in  defendant's  murder  trial  because 
the  trial  court  accepted,  without  objection 
from  defendant,  that  the  expert  was  quali- 
fied in  the  area  of  forensic  pathology,  and 
the  expert  did  not  testify  that  he  was  the 


State  Medical  Examiner,  and,  therefore, 
the  expert  was  not  required  to  be  board 
certified  by  the  American  Board  of  Pathol- 
ogy. Keys  V.  State,  33  So.  3d  1143  (Miss. 
Ct.  App.  2009),  writ  of  certiorari  denied  by 
34  So.  3d  1176,  2010  Miss.  LEXIS  228 
(Miss.  2010). 
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RESEARCH  REFERENCES 

Am  Jur.  18  Am.  Jur.  2d,  Coroners  or 
Medical  Examiners  §§  1  et  seq. 

§  41-61-57.  County  medical  examiner;  county  medical  exam- 
iner investigator;  qualifications;  appointment  of  coroner 
pro  tempore;  deputy;  removal. 

(1)  There  are  hereby  created  the  positions  of  county  medical  examiners 
and  county  medical  examiner  investigators,  to  be  established  as  herein 
provided  through  successful  completion  of  the  death  investigation  training 
school  provided  for  in  subsection  (5)  of  this  section.  Each  county  medical 
examiner  (CME)  shall  be  a  doctor  of  medicine  (M.D.)  or  osteopathic  medicine 
(D.O.)  licensed  in  the  State  of  Mississippi.  Each  county  medical  examiner 
investigator  (CMEI)  shall  be  a  nonphysician  who  shall,  as  a  minimum,  possess 
a  high  school  graduation  diploma  or  its  equivalent.  Extra  consideration  for  the 
CMEI  position  may  be  given  for  experience  and/or  training  in  health-related 
fields  and  medicolegal  death  investigations. 

(2)  Each  coroner  elected  in  the  1987  general  election  and  thereafter,  upon 
successful  completion  of  the  death  investigation  training  school  provided  for  in 
subsection  (5)  of  this  section,  shall  be  recognized  as  a  county  medical  examiner 
or  county  medical  examiner  investigator,  according  to  the  qualifications  set  out 
in  subsection  (1)  of  this  section,  and  shall  be  designated  the  chief  for  the  county 
in  which  he  was  elected.  If  the  elected  or  appointed  coroner  fails  to  successfully 
complete  the  death  investigation  training  school,  and  thus  is  unable  to  take  the 
oath  of  office,  as  provided  in  Section  19-21-105,  there  shall  promptly  be 
appointed  a  coroner  pro  tempore  in  the  manner  prescribed  by  Section  9-1-27, 
and  that  person  shall  be  designated  the  chief  county  medical  examiner  or 
county  medical  examiner  investigator  until  the  time  of  the  next  death 
investigation  training  school,  which  he  must  successfully  complete  or  be 
removed  from  office.  Any  elected  coroner  who  has  failed  to  successfully 
complete  the  death  investigation  training  school  may  attend  any  subsequent 
death  investigation  training  school  conducted  during  the  term  for  which  he 
was  elected,  and  upon  the  successful  completion  thereof,  he  shall  become  the 
chief  CME  or  CMEI  for  the  county  in  which  he  was  elected.  The  coroner  pro 
tempore  then  shall  become  a  deputy  CME  or  CMEI,  provided  he  has  success- 
fully completed  the  death  investigation  training  school.  Notwithstanding 
anything  in  this  section  to  the  contrary,  each  coroner  holding  office  on  July  1, 
1986,  shall  be  the  chief  CME  or  CMEI  for  the  county  in  which  he  was  elected 
through  the  expiration  of  his  term  in  January  1988  without  having  to  attend 
the  death  investigation  training  school;  however,  he  may  voluntarily  attend 
any  such  school  conducted  prior  to  that  time. 

(3)  There  shall  be  at  least  one  (1)  county  medical  examiner  and/or  county 
medical  examiner  investigator  for  each  county,  and  one  (1)  county  medical 
examiner  or  county  medical  examiner  investigator  shall  be  designated  as  the 
chief  for  each  county,  except  as  otherwise  provided  in  subsection  (4)  of  this 
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section.  Any  county  may  have  deputy  county  medical  examiners  or  deputy 
county  medical  examiner  investigators  as  deemed  necessary  who  shall  be 
appointed  jointly  by  the  board  of  supervisors  and  the  CME  or  CMEI.  However, 
when  the  population  of  a  county  reaches  a  total  of  twenty  thousand  (20,000)  or 
greater,  there  shall  be  one  or  more  officially  appointed  deputies.  Deputies  shall 
be  subject  to  the  same  qualifications,  training  and  certification  requirements, 
and  shall  possess  the  same  authority  and  discharge  the  same  duties,  as  other 
county  medical  examiners  or  county  medical  examiner  investigators,  and  shall 
receive  fees  and  expenses  as  provided  in  Sections  41-61-69  and  41-61-75.  Any 
CME  or  CMEI  may  be  removed  by  the  State  Medical  Examiner  prior  to  the 
expiration  of  his  term  as  CME  or  CMEI  for  inefficiency,  or  other  good  cause, 
after  written  notice  and  a  hearing  in  compliance  with  due  process  law. 

(4)  One  (1)  person  may  serve  as  the  chief  CME  or  CMEI  for  two  (2)  or  more 
adjacent  counties  when  that  person  consents  and  the  boards  of  supervisors  of 
each  county  involved  and  the  State  Medical  Examiner  consent  in  writing.  Each 
respective  county  involved  shall  be  responsible  for  payment  for  the  services 
given  to  that  county  by  the  chief  CME  or  CMEI. 

(5)  Chief  and  deputy  CME's  and  CMEI's  shall  attend  the  death  investi- 
gation training  school  provided  by  the  Mississippi  Crime  Laboratory  and  the 
State  Medical  Examiner,  and  shall  successfully  complete  subsequent  testing 
on  the  subject  material  by  the  State  Medical  Examiner  at  least  once  every  four 
(4)  years.  Room,  board  and  transportation  expenses  for  attending  the  school 
shall  be  borne  by  the  county  in  which  the  CME  or  CMEI  is  serving.  In  addition 
to  the  above  training,  the  individual  shall  receive  at  least  twenty-four  (24) 
hours  annually  of  continuing  education  as  prescribed  and  certified  by  the  State 
Medical  Examiner.  If  the  above  requirements  for  training  or  continuing 
education  are  not  met,  the  individual  immediately  shall  be  disqualified  and 
removed  from  office  as  CME  and/or  CMEI.  Reapplication  for  the  office  may  be 
made  the  following  year  after  removal. 

SOURCES:  Laws,  1986,  ch.  459,  §  9;  Laws,  1989,  ch.  455,  §  3;  Laws,  1990,  ch.  453, 
§  1,  eff  from  and  after  October  1,  1990. 

Cross  References  —  Application  of  this  section  to  coroners  elected  in  the  1987 
general  election  and  thereafter,  see  §§  19-21-103  and  19-21-105. 

Provision  that  coroners  shall  be  elected  in  1995  and  every  four  years  thereafter,  see 
§  23-15-193. 

Nominations  for  state,  district,  county,  and  county  district  offices  which  are  elective, 
see  §§  23-15-291  et  seq. 

Determination  of  Death,  see  §§  41-36-1  et  seq. 

Autopsies,  see  §§  41-37-1  et  seq. 

Removal  from  office  generally,  see  §  41-61-55. 

Adoption,  promulgation,  amending,  and  repealing  of  rules  and  regulations  applicable 
to  this  section,  see  §  41-61-59. 

Authority  for  two  or  more  adjacent  counties  to  establish  a  regional  medical  examiner 
district,  see  §  41-61-77. 
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JUDICIAL  DECISIONS 


1.  In  general. 

The  defendant  in  a  murder  prosecution 
lacked  standing  to  challenge  technical 
compliance  with  autopsy  procedure  and, 
therefore,  the  physician  who  conducted 


the  autopsy  of  the  victim  was  properly 
permitted  to  testify.  Evans  v.  State,  725 
So.  2d  613  (Miss.  1997),  cert,  denied,  525 
U.S.  1133,  119  S.  Ct.  1097,  143  L.  Ed.  2d 
34  (1999). 


ATTORNEY  GENERAL  OPINIONS 


There  is  no  statutory  authority  for 
county  to  employ  secretary  for  county 
medical  examiner.  Meadows,  Dec.  16, 
1992,  A.G.  Op.  #92-0862. 

A  county  board  of  supervisors  cannot 
unilaterally  appoint  a  deputy  county 
medical  examiner  investigator  after  the 
county  medical  examiner  investigator  has 
been  disqualified  by  the  Office  of  State 
Medical  Examiner;  however,  as  govern- 
ment must  continue  to  operate,  until  such 


time  as  the  office  of  deputy  county  medical 
examiner  investigator  is  properly  filled, 
the  board  of  supervisors  may  appoint  an 
acting  deputy  or  deputies.  Barry,  Apr.  5, 
2002,  A.G.  Op.  #02-0162. 

The  board  of  supervisors  in  a  county 
with  a  population  of  more  than  78,000 
could  appoint  more  than  one  deputy 
county  medical  examiner  investigator. 
Barry,  Apr.  5,  2002,  A.G.  Op.  #02-0162. 


RESEARCH  REFERENCES 


Am  Jur.  18  Am.  Jur.  2d,  Coroners  or 
Medical  Examiners  §§  1  et  seq. 

§  41-61-59.  Report  of  death  to  medical  examiner;  investiga- 
tion of  death;  compensation  of  chief  medical  examiner  or 
investigator. 

(1)  A  person's  death  that  affects  the  public  interest  as  specified  in 
subsection  (2)  of  this  section  shall  be  promptly  reported  to  the  medical 
examiner  by  the  physician  in  attendance,  any  hospital  employee,  any  lav^ 
enforcement  officer  having  knov^ledge  of  the  death,  the  embalmer  or  other 
funeral  home  employee,  any  emergency  medical  technician,  any  relative  or  any 
other  person  present.  The  appropriate  medical  examiner  shall  notify  the 
municipal  or  state  lav^  enforcement  agency  or  sheriff  and  take  charge  of  the 
body.  When  the  medical  examiner  has  received  notification  under  Section 
41-39-15(6)  that  the  deceased  is  medically  suitable  to  be  an  organ  and/or  tissue 
donor,  the  medical  examiner's  authority  over  the  body  shall  be  subject  to  the 
provisions  of  Section  41-39-15(6).  The  appropriate  medical  examiner  shall 
notify  the  Mississippi  Bureau  of  Narcotics  within  twenty-four  (24)  hours  of 
receipt  of  the  body  in  cases  of  death  as  described  in  subsection  (2)(m)  or  (n)  of 
this  section. 

(2)  A  death  affecting  the  public  interest  includes,  but  is  not  limited  to,  any 
of  the  following: 

(a)  Violent  death,  including  homicidal,  suicidal  or  accidental  death. 

(b)  Death  caused  by  thermal,  chemical,  electrical  or  radiation  injury. 
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(c)  Death  caused  by  criminal  abortion,  including  self-induced  abortion, 
or  abortion  related  to  or  by  sexual  abuse. 

(d)  Death  related  to  disease  thought  to  be  virulent  or  contagious  that 
may  constitute  a  public  hazard. 

(e)  Death  that  has  occurred  unexpectedly  or  from  an  unexplained  cause. 

(f)  Death  of  a  person  confined  in  a  prison,  jail  or  correctional  institution. 

(g)  Death  of  a  person  where  a  physician  was  not  in  attendance  within 
thirty-six  (36)  hours  preceding  death,  or  in  prediagnosed  terminal  or  bedfast 
cases,  within  thirty  (30)  days  preceding  death. 

(h)  Death  of  a  person  where  the  body  is  not  claimed  by  a  relative  or  a 
friend. 

(i)  Death  of  a  person  where  the  identity  of  the  deceased  is  unknown, 
(j)  Death  of  a  child  under  the  age  of  two  (2)  years  where  death  results 

from  an  unknown  cause  or  where  the  circumstances  surrounding  the  death 
indicate  that  sudden  infant  death  syndrome  may  be  the  cause  of  death. 

(k)  Where  a  body  is  brought  into  this  state  for  disposal  and  there  is 
reason  to  believe  either  that  the  death  was  not  investigated  properly  or  that 
there  is  not  an  adequate  certificate  of  death. 

(/)  Where  a  person  is  presented  to  a  hospital  emergency  room  uncon- 
scious and/or  unresponsive,  with  cardiopulmonary  resuscitative  measures 
being  performed,  and  dies  within  twenty-four  (24)  hours  of  admission 
without  regaining  consciousness  or  responsiveness,  unless  a  physician  was 
in  attendance  within  thirty-six  (36)  hours  preceding  presentation  to  the 
hospital,  or  in  cases  in  which  the  decedent  had  a  prediagnosed  terminal  or 
bedfast  condition,  unless  a  physician  was  in  attendance  within  thirty  (30) 
days  preceding  presentation  to  the  hospital. 

(m)  Death  that  is  caused  by  drug  overdose  or  which  is  believed  to  be 
caused  by  drug  overdose. 

(n)  When  a  stillborn  fetus  is  delivered  and  the  cause  of  the  demise  is 
medically  believed  to  be  from  the  use  by  the  mother  of  any  controlled 
substance  as  defined  in  Section  41-29-105. 

(3)  The  State  Medical  Examiner  is  empowered  to  investigate  deaths, 
under  the  authority  hereinafter  conferred,  in  any  and  all  political  subdivisions 
of  the  state.  The  county  medical  examiners  and  county  medical  examiner 
investigators,  while  appointed  for  a  specific  county,  may  serve  other  counties 
on  a  regular  basis  with  written  authorization  by  the  State  Medical  Examiner, 
or  may  serve  other  counties  on  an  as-needed  basis  upon  the  request  of  the 
ranking  officer  of  the  investigating  law  enforcement  agency.  If  a  death  affecting 
the  public  interest  takes  place  in  a  county  other  than  the  one  where  injuries  or 
other  substantial  causal  factors  leading  to  the  death  have  occurred,  jurisdic- 
tion for  investigation  of  the  death  may  be  transferred,  by  mutual  agreement  of 
the  respective  medical  examiners  of  the  counties  involved,  to  the  county  where 
the  injuries  or  other  substantial  causal  factors  occurred,  and  the  costs  of 
autopsy  or  other  studies  necessary  to  the  further  investigation  of  the  death 
shall  be  borne  by  the  county  assuming  jurisdiction. 

(4)  The  chief  county  medical  examiner  or  chief  county  medical  examiner 
investigator  may  receive  from  the.  county  in  which  he  serves  a  salary  of  Nine 
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Hundred  Dollars  ($900.00)  per  month,  in  addition  to  the  fees  specified  in 
Sections  41-61-69  and  41-61-75,  provided  that  no  county  shall  pay  the  chief 
county  medical  examiner  or  chief  county  medical  examiner  investigator  less 
than  One  Hundred  Dollars  ($100.00)  per  month  as  a  salary,  in  addition  to  other 
compensation  provided  by  law.  In  any  county  having  one  or  more  deputy 
medical  examiners  or  deputy  medical  examiner  investigators,  each  deputy 
may  receive  from  the  county  in  which  he  serves,  in  the  discretion  of  the  board 
of  supervisors,  a  salary  of  not  more  than  Nine  Hundred  Dollars  ($900.00)  per 
month,  in  addition  to  the  fees  specified  in  Sections  41-61-69  and  41-61-75.  For 
this  salary  the  chief  shall  assure  twenty-four-hour  daily  and  readily  available 
death  investigators  for  the  county,  and  shall  maintain  copies  of  all  medical 
examiner  death  investigations  for  the  county  for  at  least  the  previous  five  (5) 
years.  He  shall  coordinate  his  office  and  duties  and  cooperate  with  the  State 
Medical  Examiner,  and  the  State  Medical  Examiner  shall  cooperate  with  him. 

SOURCES:  Laws,  1986,  ch.  459,  §  10;  Laws,  1987,  ch.  504;  Laws,  1989,  ch.  455, 
§  2;  Laws,  1990,  ch.  453,  §  2;  Laws,  1991,  ch.  591,  §  1;  Laws,  1993,  ch.  411,  §  1; 
Laws,  1998,  ch.  567,  §  1;  Laws,  2003,  ch.  548,  §  1;  Laws,  2004,  ch.  505,  §  5; 
Laws,  2005,  ch.  472,  §  3;  Laws,  2010,  ch.  436,  §  2;  Laws,  2011,  ch.  499,  §  3,  eff 
from  and  after  July  1,  2011. 

Editor's  Note  —  On  July  30,  1998,  the  United  States  Attorney  General  interposed 
no  objection  under  Section  5  of  the  Voting  Rights  Act  of  1965,  as  amended  and  extended, 
to  the  amendment  of  this  section  by  Laws,  1998,  ch.  567,  §  1. 

Laws  of  2005,  ch.  472,  §  1  provides  as  follows: 

"SECTION  1.  This  act  shall  be  known  and  may  be  cited  as  the  "Lindsay  Miller  — 
Beth  Finch  Organ  Recovery  Act." 

Section  41-39-15,  referred  to  in  (1),  was  repealed  by  Laws,  2008,  ch.  561,  §  26, 
effective  from  and  after  July  1,  2008.  For  present  similar  provisions,  see  41-39-101  et 
seq. 

Amendment  Notes  —  The  2011  amendment  deleted  former  (5)  which  read:  "A  body 
composed  of  the  State  Medical  Examiner,  whether  appointed  on  a  permanent  or  interim 
basis,  the  Director  of  the  State  Board  of  Health  or  his  designee,  the  Attorney  General 
or  his  designee,  the  President  of  the  Mississippi  Coroners'  Association  (or  successor 
organization)  or  his  designee,  and  a  certified  pathologist  appointed  by  the  Mississippi 
State  Medical  Association  shall  adopt,  promulgate,  amend  and  repeal  rules  and 
regulations  as  may  be  deemed  necessary  by  them  from  time  to  time  for  the  proper 
enforcement,  interpretation  and  administration  of  Sections  41-61-51  through  41-61-79, 
in  accordance  with  the  provisions  of  the  Mississippi  Administrative  Procedures  Law, 
being  Section  25-43-1  et  seq." 

Cross  References  —  Determination  of  death,  see  §§  41-36-1  et  seq. 

Autopsies,  see  §§  41-37-1  et  seq. 

Reports  concerning  deaths  caused  by  motor  vehicle  accidents,  see  §  63-3-419. 

JUDICIAL  DECISIONS 


1.  In  generaL 

Circuit  court  erred  in  denying  an  au- 
topsy where  the  decedent's  death  was  a 
violent  one,  and  which  affected  the  public 
interest  such  that  a  coroner's  decision  to 
order  an  autopsy  was  proper.  Sanders  v. 


Estate  of  Chamblee,  819  So.  2d  1275 
(Miss.  2002). 

The  defendant  in  a  murder  prosecution 
lacked  standing  to  challenge  technical 
compliance  with  autopsy  procedure  and, 
therefore,  the  physician  who  conducted 
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the  autopsy  of  the  victim  was  properly 
permitted  to  testify  Evans  v.  State,  725 
So.  2d  613  (Miss.  1997),  cert,  denied,  525 
U.S.  1133,  119  S.  Ct.  1097,  143  L.  Ed.  2d 
34  (1999). 

The  county  medical  examiner  ordered 
an  autopsy  on  a  passenger  who  died  in  a 


car  wreck,  especially  in  light  of  the  public 
interest  in  prosecuting  driver  for  a  felony 
charge  against  him  arising  out  of  the 
accident.  Hopson  ex  rel.  Hopson  v.  Mer- 
edith, 719  So.  2d  1176  (Miss.  1998). 


ATTORNEY  GENERAL  OPINIONS 


A  crime  scene  never  falls  under  the 
jurisdiction  of  the  county  medical  exam- 
iner. However,  the  county  medical  exam- 
iner does  have  authority  over  a  body  at  a 
crime  scene  where  the  death  affects  the 
public  interest,  pursuant  to  Section  41-61- 
59(1).  See  also,  Section  41-61-61(1).  Hous- 
ton, February  16,  1995,  A.G.  Op.  #95- 
0090. 

Under  Section  41-61-61(1),  the  medical 
examiner  of  the  county  must  be  contacted 
promptly  and  with  limited  exception  has 
exclusive  jurisdiction  over  the  body  while 
it  is  at  the  crime  scene,  up  and  until  the 
body  is  released  to  a  law  enforcement 
agency  as  directed  by  Section  41-61-59(1). 
Houston,  February  16,  1995,  A.G.  Op. 
#95-0090. 

Based  upon  Section  41-61-59(3),  juris- 
diction to  investigate  a  death  is  trans- 
ferred from  one  county  to  another  county 
only  if  there  is  a  mutual  agreement  be- 
tween the  county  medical  examiners  in- 
volved. If  the  medical  examiners  cannot 
reach  an  agreement  to  transfer  jurisdic- 
tion, then  the  county  where  the  death 
occurred  retains  jurisdiction  to  investi- 
gate the  death.  Gurley,  December  20, 
1996,  A.G.  Op.  #96-0858. 

Jurisdiction  to  investigate  a  death  is 
transferred  from  one  county  to  another 
only  if  there  is  a  mutual  agreement  be- 
tween the  county  medical  examiners  in- 
volved and,  if  they  cannot  reach  an  agree- 
ment, the  county  where  the  death 
occurred  retains  jurisdiction  to  investi- 
gate the  death;  thus,  an  examiner  may 
store  a  dead  body  in  a  hospital  morgue  in 
another  county  and  still  retain  jurisdic- 
tion over  the  body,  but  the  examiner  for 


the  county  where  the  dead  body  is  stored 
may  not  obtain  jurisdiction  over  the  body 
merely  because  the  body  is  being  stored  at 
a  morgue  in  his  county.  Oliver,  January 
30,  1998,  A.G.  Op.  #98-0034. 

The  statute  requires  a  sheriff  or  any  law 
enforcement  officer  having  knowledge  of  a 
death  that  affects  the  public  interest  to 
notify  the  county  medical  examiner/coro- 
ner so  that  the  coroner  may  take  charge  of 
the  body.  Peeler,  Jan.  28,  2000,  A.G.  Op. 
#2000-0002. 

If  a  patient  in  a  nursing  home  dies 
under  any  of  the  circumstances  listed  in 
this  section  or  under  similarly  related 
circumstances,  the  county  medical  exam- 
iner must  be  notified.  Gowan,  Oct.  11, 
2002,  A.G.  Op.  #02-0577. 

If  a  patient  in  a  nursing  home  dies 
under  any  of  the  circumstances  listed  in 
this  section  or  under  similarly  related 
circumstances,  the  county  medical  exam- 
iner must  be  notified  and,  pursuant  to 
§  41-61-63(2)(a),  a  medical  examiner  has 
the  authority  to  inspect  and  copy  the 
medical  records  of  a  decedent  whose  death 
is  under  investigation.  Hedgepeth,  Oct. 
11,  2002,  A.G.  Op.  #02-0579. 

No  authority  is  found  that  prohibits  a 
funeral  home  director  from  notifjdng  any- 
one else  about  a  suspicious  death  so  long 
as  the  medical  examiner  is  promptly  noti- 
fied. Thomason,  Oct.  29,  2004,  A.G.  Op. 
04-0504. 

No  criminal  statute  is  known  that  pro- 
hibits photographing  a  deceased  body  by 
anyone  at  a  time  a  when  a  funeral  home 
removes  a  body  from  the  place  of  death 
and  there  is  a  question  of  suspicion  of  foul 
play  Thomason,  Oct.  29,  2004,  A.G.  Op. 
04-0504. 
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ALR.  Insurance:  coroner's  verdict  or 
report  as  evidence  on  issue  of  suicide.  28 
A.L.R.2d  352. 

Reviewing,  setting  aside,  or  quashing  of 
verdict  at  coroner's  inquest.  78  A.L.R.2d 
1218. 

Necessity  and  effect,  in  homicide  pros- 
ecution, of  expert  medical  testimony  as  to 
cause  of  death.  65  A.L.R.Sd  283. 

§  41-61-60.  Repealed. 


LiabiUty  for  wrongful  autopsy.  18 
A.L.R.4th  858. 

Homicide:  cremation  of  victim's  body  as 
violation  of  accused's  rights.  70  A.L.R.4th 
1091. 


Repealed  by  Laws,  1998,  §  3,  eff  from  and  after  October  1,  1998. 
[Laws,  1993,  ch.  550,  §  9,  eff  from  and  after  May  27,  1993] 

Editor's  Note  —  On  July  30,  1998,  the  United  States  Attorney  General  interposed 
no  objection  under  Section  5  of  the  Voting  Rights  Act  of  1965,  as  amended  and  extended, 
to  the  repeal  of  this  section  by  Laws  of  1998,  ch.  567,  §  3. 

§  41-61-61.  County  medical  examiner  to  be  notified  of  death; 
disturbing  body  at  scene  of  death;  notification  to  State 
Medical  Examiner;  penalty  for  violations;  transporting  body 
to  autopsy  facility. 

(1)  Upon  the  death  of  any  person  where  that  death  affects  the  public 
interest,  the  medical  examiner  of  the  county  in  which  the  body  of  the  deceased 
is  found  or,  if  death  occurs  in  a  moving  conveyance,  where  the  conveyance  stops 
and  death  is  pronounced,  shall  be  notified  promptly  by  any  person  having 
knowledge  or  suspicion  of  such  a  death,  as  provided  in  subsection  (1)  of  Section 
41-61-59.  The  medical  examiner  shall  then  notify  the  State  Medical  Examiner, 
in  accordance  with  Section  41-61-63(2)(a).  No  person  shall  disturb  the  body  at 
the  scene  of  such  a  death  until  authorized  by  the  medical  examiner,  unless  the 
medical  examiner  is  unavailable  and  it  is  determined  by  an  appropriate  law 
enforcement  officer  that  the  presence  of  the  body  at  the  scene  would  risk  the 
integrity  of  the  body  or  provide  a  hazard  to  the  safety  of  others.  For  the  limited 
purposes  of  this  section,  expression  of  an  opinion  that  death  has  occurred  may 
be  made  by  a  nurse,  an  emergency  medical  technician,  or  any  other  competent 
person,  in  the  absence  of  a  physician. 

(2)  The  discovery  of  anatomical  material  suspected  of  being  part  of  the 
human  body  shall  be  promptly  reported  either  (a)  to  the  medical  examiner  of 
the  county  in  which  the  material  is  found,  who  shall  report  the  discovery  to  the 
State  Medical  Examiner,  or  (b)  to  the  State  Medical  Examiner. 

(3)  A  person  who  willfully  moves,  distributes  or  conceals  a  body  or  body 
part  in  violation  of  this  section  is  guilty  of  a  misdemeanor,  and  may  be 
punished  by  a  fine  of  not  more  than  Five  Hundred  Dollars  ($500.00),  or  by 
imprisonment  for  not  more  than  six  (6)  months  in  the  county  jail,  or  by  both 
such  fine  and  imprisonment. 
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(4)  Upon  oral  or  written  authorization  of  the  medical  examiner,  if  an 
autopsy  is  to  be  performed,  the  body  shall  be  transported  directly  to  an  autopsy 
facility  in  a  suitable  secure  conveyance,  and  the  expenses  of  transportation 
shall  be  paid  by  the  county  for  which  the  service  is  provided.  The  county  may 
contract  with  individuals  or  make  available  a  vehicle  to  the  medical  examiner 
or  law  enforcement  personnel  for  transportation  of  bodies. 

SOURCES:  Laws,  1986,  ch.  459,  §  11;  Laws,  2011,  ch.  499,  §  4,  eff  from  and  after 
July  1,  2011. 

Amendment  Notes  —  The  2011  amendment  added  the  second  sentence  in  (1);  and 
rewrote  (2). 

Cross  References  —  Determination  of  death,  see  §§  41-36-1  et  seq. 
Autopsies,  see  §§  41-37-1  et  seq. 

Adoption,  promulgation,  amending,  and  repealing  of  rules  and  regulations  applicable 
to  this  section,  see  §  41-61-59. 

Imposition  of  standard  state  assessment  in  addition  to  all  court  imposed  fines  or 
other  penalties  for  any  misdemeanor  violation,  see  §  99-19-73. 


JUDICLU.  DECISIONS 


1.  In  general. 

The  defendant  in  a  murder  prosecution 
lacked  standing  to  challenge  technical 
compliance  with  autopsy  procedure  and, 
therefore,  the  physician  who  conducted 


the  autopsy  of  the  victim  was  properly 
permitted  to  testify.  Evans  v.  State,  725 
So.  2d  613  (Miss.  1997),  cert,  denied,  525 
U.S.  1133,  119  S.  Ct.  1097,  143  L.  Ed.  2d 
34  (1999). 
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Board  of  Supervisors  merely  has  option 
to  either  contract  with  individual  other 
than  County  Medical  Examiner  Investiga- 
tor to  transport  bodies  in  question  or 
county  may  make  vehicle  available  to 
County  Medical  Examiner  Investigator  or 
law  enforcement  for  purpose  of  transport- 
ing bodies;  statute  does  not  grant  Board  of 
Supervisors  authority  to  enter  into  con- 
tract with  County  Medical  Examiner  In- 
vestigator. Leeth,  March  28,  1990,  A.G. 
Op.  #90-0198. 

If  no  law  enforcement  officer  is  avail- 
able, coroners  as  death  investigators  may 
seize  and  preserve  evidence  in  further- 
ance of  death  investigation;  coroners 
should  carefully  mark  and  maintain  evi- 
dence of  custody  over  illegal  narcotics  so 
seized  until  it  can  be  turned  over  to  proper 
law  enforcement  officers.  Illegal  narcotics 
may  not  be  ordered  destroyed  by  the  coro- 
ner but  should  be  turned  over  to  proper 
law  enforcement  authority.  Dukes,  Oct. 
22,  1992,  A.G.  Op.  #92-0721. 


Under  Miss.  Code  Section  41-61-61(4), 
coroner/county  medical  examiner  investi- 
gator has  authority  to  cause  to  be  removed 
bodies  which  are  to  be  autopsied,  and 
county  is  obligated  to  pay  expenses  of  such 
removal;  however,  county  may  contract 
with  individuals  or  make  available  to 
medical  examiner  or  law  enforcement  per- 
sonnel vehicle  for  transportation  of  bod- 
ies. Jones,  Mar  31,  1993,  A.G.  Op.  #93- 
0044. 

A  crime  scene  never  falls  under  the 
jurisdiction  of  the  county  medical  exam- 
iner. However,  the  county  medical  exam- 
iner does  have  authority  over  a  body  at  a 
crime  scene  where  the  death  affects  the 
public  interest,  pursuant  to  Section  41-61- 
59(1).  Houston,  February  16,  1995,  A.G. 
Op.  #95-0090. 

Under  Section  41-61-61(1),  the  medical 
examiner  of  the  county  must  be  contacted 
promptly  and  with  limited  exception  has 
exclusive  jurisdiction  over  the  body  while 
it  is  at  the  crime  scene,  up  and  until  the 
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body  is  released  to  a  law  enforcement 
agency  as  directed  by  Section  41-61-59(1). 
Houston,  February  16,  1995,  A.G.  Op. 
#95-0090. 

Section  41-61-61  provides  that  the 
county  should  pay  the  expenses  for  the 
transportation  of  a  body  if  an  autopsy  is  to 
be  performed.  However,  the  statutes  are 


silent  as  to  transportation  of  bodies  when 
no  autopsy  is  to  be  performed.  Hemphill, 
August  30,  1996,  A.G.  Op.  #96-0586. 

The  discovery  of  any  human  bones 
should  promptly  be  reported  to  the  county 
medical  examiner  or  the  State  Medical 
Examiner.  Peeler,  Jan.  28,  2000,  A.G.  Op. 
#2000-0002. 


RESEARCH  REFERENCES 

ALR.  Insurance:  coroner's  verdict  or  Homicide:  cremation  of  victim's  body  as 
report  as  evidence  on  issue  of  suicide.  28  violation  of  accused's  rights.  70  A.L.R.4th 
A.L.R.2d  352.  1091. 

Reviewing,  setting  aside,  or  quashing  of 
verdict  at  coroner's  inquest.  78  A.L.R.2d 
1218. 

§  41-61-63.  Duties  of  State  Medical  Examiner;  completion  of 
death  certificate;  medical  examiner  not  to  favor  particular 
funeral  homes. 

(1)  The  State  Medical  Examiner  shall: 

(a)  Provide  assistance,  consultation  and  training  to  county  medical 
examiners,  county  medical  examiner  investigators  and  lav^  enforcement 
officials. 

(b)  Keep  complete  records  of  all  relevant  information  concerning  deaths 
or  crimes  requiring  investigation  by  the  medical  examiners. 

(c)  Promulgate  rules  and  regulations  regarding  the  manner  and  tech- 
niques to  be  employed  v^hile  conducting  autopsies;  the  nature,  character  and 
extent  of  investigations  to  be  made  into  deaths  affecting  the  public  interest 
to  allow  a  medical  examiner  to  render  a  full  and  complete  analysis  and 
report;  the  format  and  matters  to  be  contained  in  all  reports  rendered  by  the 
medical  examiners;  and  all  other  things  necessary  to  carry  out  the  purposes 
of  Sections  41-61-51  through  41-61-79.  The  State  Medical  Examiner  shall 
make  such  amendments  to  these  rules  and  regulations  as  may  be  necessary. 
All  medical  examiners,  coroners  and  lav^  enforcement  officers  shall  be 
subject  to  such  rules. 

(d)  Cooperate  with  the  crime  detection  and  medical  examiner  laborato- 
ries authorized  by  Section  45-1-17,  the  University  of  Mississippi  Medical 
Center,  the  Attorney  General,  law  enforcement  agencies,  the  courts  and  the 
State  of  Mississippi. 

(2)  In  addition,  the  medical  examiners  shall: 

(a)  Upon  receipt  of  notification  of  a  death  affecting  the  public  interest, 
make  inquiries  regarding  the  cause  and  manner  of  death,  reduce  the 
findings  to  writing  and  promptly  make  a  full  report  to  the  State  Medical 
Examiner  on  forms  prescribed  for  that  purpose.  The  medical  examiner  shall 
be  authorized  to  inspect  and  copy  the  medical  reports  of  the  decedent  whose 
death  is  under  investigation.  However,  the  records  copied  shall  be  main- 
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tained  as  confidential  so  as  to  protect  the  doctor/patient  privilege.  The 
medical  examiners  shall  be  authorized  to  request  the  issuance  of  subpoenas, 
through  the  proper  court,  for  the  attendance  of  persons  and  for  the 
production  of  documents  as  may  be  required  by  their  investigation. 

(b)  Complete  the  medical  examiner's  portion  of  the  certificate  of  death 
within  seventy-two  (72)  hours  of  assuming  jurisdiction  over  a  death,  and 
forward  the  certificate  to  the  funeral  director  or  to  the  family  The  medical 
examiner's  portion  of  the  certificate  of  death  shall  include  the  decedent's 
name,  the  date  and  time  of  death,  the  cause  of  death  and  the  certifier's 
signature.  If  determination  of  the  cause  and/or  manner  of  death  are  pending 
an  autopsy  or  toxicological  or  other  studies,  these  sections  on  the  certificate 
may  be  marked  "pending,"  with  amendment  and  completion  to  follow  the 
completion  of  the  postmortem  studies.  The  State  Medical  Examiner  shall  be 
authorized  to  amend  a  death  certificate;  however,  the  State  Medical  Exam- 
iner is  not  authorized  to  change  or  amend  any  death  certificate  after  he  has 
resigned  or  been  removed  from  his  office  as  the  State  Medical  Examiner. 
Where  an  attending  physician  refuses  to  sign  a  certificate  of  death,  or  in  case 
of  any  death,  the  State  Medical  Examiner  or  properly  qualified  designee  may 
sign  the  death  certificate. 

(c)  Cooperate  with  other  agencies  as  provided  for  the  State  Medical 
Examiner  in  subsection  (l)(d)  of  this  section. 

(d)  In  all  investigations  of  deaths  affecting  the  public  interest  where  an 
autopsy  will  not  be  performed,  obtain  or  attempt  to  obtain  postmortem  blood, 
urine  and/or  vitreous  fluids.  Medical  examiners  may  also  obtain  rectal 
temperature  measurements,  known  hair  samples,  radiographs,  gunshot 
residue/wiping  studies,  fingerprints,  palm  prints  and  other  noninvasive 
studies  as  the  case  warrants  and/or  as  directed  by  the  State  Medical 
Examiner.  Decisions  shall  be  made  in  consultation  with  investigating  law 
enforcement  officials  and/or  the  State  Medical  Examiner.  The  cost  of  all 
studies  not  performed  by  the  Mississippi  Crime  Laboratory  shall  be  borne  by 
the  county.  County  medical  examiner  investigators  shall  be  authorized  to 
obtain  these  postmortem  specimens  themselves  following  successful  comple- 
tion of  the  death  investigation  training  school. 

(e)  In  all  investigations  of  deaths  occurring  in  the  manner  specified  in 
subsection  (2)(j)  of  Section  41-61-59,  a  death  investigation  shall  be  per- 
formed by  the  medical  examiners  in  accordance  with  the  child  death 
investigation  protocol  established  by  the  State  Medical  Examiner.  The 
results  of  the  death  investigation  shall  be  reported  to  the  State  Medical 
Examiner  on  forms  prescribed  for  that  purpose  by  the  State  Medical 
Examiner  and  to  appropriate  authorities,  including  police  and  child  protec- 
tive services,  within  three  (3)  days  of  the  conclusion  of  the  death  investiga- 
tion. 

(3)  The  medical  examiner  shall  not  use  his  position  or  authority  to  favor 
any  particular  funeral  home  or  funeral  homes. 
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SOURCES:  Laws,  1986,  ch.  459,  §  12;  Laws,  1987,  ch.  483,  §  30;  Laws,  1988,  ch. 
442,  §  27;  Laws,  1989,  ch.  537,  §  26;  Laws,  1990,  ch.  518,  §  27;  Laws,  1991,  ch. 
618,  §  26;  Laws,  1992,  ch.  491  §  28;  Laws,  1996,  ch.  485,  §  1;  Laws,  2003,  ch. 
383,  §  1;  Laws,  2011,  ch.  499,  §  5,  eff  from  and  after  July  1,  2011. 


Amendment  Notes  —  The  2011  amendment  substituted  "shall"  for  "may"  in  third 
sentence  in  (2)(d). 
Cross  References  —  Determination  of  death,  see  §§  41-36-1  et  seq. 
Autopsies,  see  §§  41-37-1  et  seq. 

Adoption,  promulgation,  amending,  and  repealing  of  rules  and  regulations  applicable 
to  this  section,  see  §  41-61-59. 

Duty  of  the  State  Medical  Examiner  to  investigate  a  death  of  a  person  on  the 
premises  of  a  correctional  system,  see  §  47-5-151. 


JUDICIAL  DECISIONS 


1.  In  general. 

Only  purpose  for  taking  the  bodily  flu- 
ids was  to  help  determine  the  cause  of 
death;  there  was  no  prosecutorial  purpose 
mentioned,  and  the  record  was  devoid  of 
any  conceivable  postmortem  privacy  in- 


terest the  decedent  could  have  which  out- 
weighed the  public  interest  in  determin- 
ing the  circumstances  surrounding  the 
decedent's  accidental  death.  Sanders  v. 
Estate  of  Chamblee,  819  So.  2d  1275 
(Miss.  2002). 


ATTORNEY  GENERAL  OPINIONS 


State  Department  of  Health/HIV/AIDS 
Prevention  Program  must  provide  state 
Medical  Examiner's  Office  with  medical 
information  regarding  whether  or  not  vic- 
tims who  die  and  fall  under  Examiner's 
jurisdiction  for  investigation  and  certifica- 
tion, are  HIV  carriers  or  suspected  HIV 
carriers.  Dayton,  Sept.  10,  1992,  A.G.  Op. 
#92-0651. 

Under  Miss.  Code  Section  41-61- 
63(2)(a),  medical  examiner  is  authorized 
to  inspect  and  copy  medical  reports  of 
decedent  whose  death  is  under  investiga- 
tion, with  such  authority  encompassing 
cases  of  deaths  affecting  public  interest  as 
defined  by  Miss.  Code  Section  41-61-59. 
Cobb,  Jan.  4,  1993,  A.G.  Op.  #92-0838. 

"Medical  reports"  under  Miss.  Code  Sec- 
tion 41-61-63  include  any  reports  or  other 
documents  supplied  by  hospital,  doctor, 
nurse  or  other  health  professional,  who 
has  had  contact  with  patient,  but  do  not 
include  summations  or  other  reports  pre- 
pared by  Department  of  Health  personnel. 
Cobb,  Jan.  4,  1993,  A.G.  Op.  #92-0838. 

Miss.  Code  Section  41-61-63(2)(a)  au- 
thorizes medical  examiners  to  request  is- 


suance of  subpoenas,  through  proper 
court,  for  production  of  documents  as  may 
be  required  by  their  investigation;  there- 
fore, documents  not  accessible  as  "medical 
reports"  could  be  obtained  by  medical  ex- 
aminers upon  showing  to  court  that  such 
documents  were  required  in  investiga- 
tions. Cobb,  Jan.  4,  1993,  A.G.  Op.  #92- 
0838. 

Medical  form  which  includes  reportable 
diseases  is  not  "medical  record"  within 
meaning  of  Miss.  Code  Section  41-61-63, 
and  is,  therefore,  not  available  to  medical 
examiners  without  subpoena  issued  by 
proper  court.  Thompson,  Feb.  25,  1993, 
A.G.  Op.  #93-0084. 

Medical  examiner  is  authorized  to  ob- 
tain medical  records  of  deceased  from 
treating  physician  or  hospital  without  ne- 
cessity of  subpoena,  but  medical  examiner 
investigator  may  obtain  subpoena  to  com- 
pel production  of  medical  records.  Mull- 
ins,  Feb.  24,  1994,  A.G.  Op.  #93-0947. 

A  county  medical  examiner  only  has  the 
responsibility  of  completing  the  death  cer- 
tificate after  assuming  jurisdiction  over  a 
death.  Peeler,  Jan.  28,  2000,  A.G.  Op. 
#2000-0002. 


905 


§  41-61-65 


Public  Health 


RESEARCH  REFERENCES 

ALR.  Official  death  certificate  as  evi-  Homicide:  cremation  of  victim's  body  as 
dence  of  cause  of  death  in  civil  or  criminal  violation  of  accused's  rights.  70  A.L.R.4th 
action.  21  A.L.R.Sd  418.  1091. 

Liability    for   wrongful    autopsy.  18 
A.L.R.4th  858. 

§  41-61-65.    Autopsy;  reports;  immunity  from  liabiUty;  review 
of  determination. 

(1)  If,  in  the  opinion  of  the  medical  examiner  investigating  the  case,  it  is 
advisable  and  in  the  public  interest  that  an  autopsy  or  other  study  be  made  for 
the  purpose  of  determining  the  primary  and/or  contributing  cause  of  death,  an 
autopsy  or  other  study  shall  be  made  by  the  State  Medical  Examiner,  or  the 
State  Medical  Examiner  may  choose  a  competent  pathologist  who  is  desig- 
nated by  the  State  Medical  Examiner  or  the  Department  of  Public  Safety  as  a 
pathologist  qualified  to  perform  postmortem  examinations  and  autopsies  to 
perform  the  autopsy  or  study.  To  be  eligible  to  be  designated  under  this  section, 
a  pathologist  must  be  an  M.D.  or  D.O.  w^ho  is  certified  in  forensic  pathology  by 
the  American  Board  of  Pathology  unless  a  certified  forensic  pathologist  is  not 
available  to  perform  a  postmortem  examination  or  autopsy  within  a  reasonable 
time.  The  State  Medical  Examiner  or  designated  pathologist  may  retain  any 
tissues  as  needed  for  further  postmortem  studies  or  documentation.  When  the 
medical  examiner  has  received  notification  under  Section  41-39-15(6)  that  the 
deceased  is  medically  suitable  to  be  an  organ  and/or  tissue  donor,  the  State 
Medical  Examiner  or  designated  pathologist  may  retain  any  biopsy  or  medi- 
cally approved  sample  of  the  organ  and/or  tissue  in  accordance  with  the 
provisions  of  Section  41-39-15(6).  A  complete  autopsy  report  of  findings  and 
interpretations,  prepared  on  forms  designated  for  this  purpose,  shall  be 
submitted  promptly  to  the  State  Medical  Examiner.  Copies  of  the  report  shall 
be  furnished  to  the  authorizing  medical  examiner,  district  attorney  and  court 
clerk.  A  copy  of  the  report  shall  be  furnished  to  one  (1)  adult  member  of  the 
immediate  family  of  the  deceased  or  the  legal  representative  or  legal  guardian 
of  members  of  the  immediate  family  of  the  deceased  upon  request.  In 
determining  the  need  for  an  autopsy,  the  medical  examiner  may  consider  the 
request  from  the  district  attorney  or  county  prosecuting  attorney,  law  enforce- 
ment or  other  public  officials  or  private  persons.  However,  if  the  death  occurred 
in  the  manner  specified  in  subsection  (2)(j)  of  Section  41-61-59,  an  autopsy 
shall  be  performed  by  the  State  Medical  Examiner  or  a  designated  pathologist 
who  is  qualified  as  required  by  this  subsection,  and  the  report  of  findings  shall 
be  forwarded  promptly  to  the  State  Medical  Examiner,  investigating  medical 
examiner,  the  State  Department  of  Health,  the  infant's  attending  physician 
and  the  local  sudden  infant  death  syndrome  coordinator. 

(2)  Any  medical  examiner  or  duly  licensed  physician  performing  autho- 
rized investigations  and/or  autopsies  as  provided  in  Sections  41-61-51  through 
41-61-79  who,  in  good  faith,  complies  with  the  provisions  of  Sections  41-61-51 
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through  41-61-79  in  the  determination  of  the  cause  and/or  manner  of  death  for 
the  purpose  of  certification  of  that  death,  shall  not  be  liable  for  damages  on 
account  thereof,  and  shall  be  immune  from  any  civil  liability  that  might 
otherwise  be  incurred  or  imposed. 

(3)  Family  members  or  others  who  disagree  with  the  medical  examiner's 
determination  shall  be  able  to  petition  and  present  written  argument  to  the 
State  Medical  Examiner  for  further  review.  If  the  petitioner  still  disagrees,  he 
may  petition  the  circuit  court,  which  may,  in  its  discretion,  hold  a  formal 
hearing.  In  all  those  proceedings,  the  State  Medical  Examiner  and  the  county 
medical  examiner  or  county  medical  examiner  investigator  who  certified  the 
information  shall  be  made  defendants.  All  costs  of  the  petition  and  hearing 
shall  be  borne  by  the  petitioner. 

SOURCES:  Laws,  1986,  ch.  459,  §  13;  Laws,  1990,  ch.  484,  §  1;  Laws,  2002,  ch. 
424,  §  2;  Laws,  2003,  ch.  383,  §  2;  Laws,  2005,  ch.  472,  §  4;  Laws,  2010,  ch. 
436,  §  1;  Laws,  2011,  ch.  499,  §  6,  eff  from  and  after  July  1,  2011. 

Editor's  Note  —  Laws  of  2005,  ch.  472,  §  1  provides  as  follows: 

"SECTION  1.  This  act  shall  be  known  and  may  be  cited  as  the  "Lindsay  Miller  — 

Beth  Finch  Organ  Recovery  Act." 

Section  41-39-15,  referred  to  in  (1),  was  repealed  by  Laws  of  2008,  ch.  561,  §  26, 

effective  from  and  after  July  1,  2008.  For  present  similar  provisions,  see  §§  41-39-101 

et  seq. 

Amendment  Notes  —  The  2011  amendment  rewrote  the  first  sentence  in  (1). 
Cross  References  —  Determination  of  death,  see  §§  41-36-1  et  seq. 
Autopsies,  see  §§  41-37-1  et  seq. 

Corrections  and  amendments  to  death  certificates,  see  §  41-57-13. 
Adoption,  promulgation,  amending,  and  repealing  of  rules  and  regulations  applicable 
to  this  section,  see  §  41-61-59. 

Fees  of  a  pathologist  performing  an  autopsy,  see  §  41-61-75. 

JUDICIAL  DECISIONS 


1.  In  general. 

2.  Jurisdiction. 

1.  In  general. 

Legislature  did  not  intend  that  a  de- 
ceased person's  burial  be  delayed  indefi- 
nitely while  his  next-of-kin  pursued  ad- 
ministrative hearings  with  a  state  agency; 
among  the  factors  which  might  justify  a 
pulling  away  from  the  requirement  of  ex- 
haustion was  one  where  the  expense  and 
awkwardness  of  the  administrative  pro- 
ceedings as  compared  with  inexpensive 
and  efficient  judicial  disposition  of  the 
controversy.  Sanders  v.  Estate  of 
Chamblee,  819  So.  2d  1275  (Miss.  2002). 

The  defendant  in  a  murder  prosecution 
lacked  standing  to  challenge  technical 
compliance  with  autopsy  procedure  and, 
therefore,  the  physician  who  conducted 


the  autopsy  of  the  victim  was  properly 
permitted  to  testify.  Evans  v.  State,  725 
So.  2d  613  (Miss.  1997),  cert,  denied,  525 
U.S.  1133,  119  S.  Ct.  1097,  143  L.  Ed.  2d 
34  (1999). 

Statutory  immunity  of  §  41-61-65(2) 
does  not  extend  to  alleged  abuse  of  process 
by  assistant  state  medical  examiner  be- 
cause immunity  does  not  extend  to  inten- 
tional torts,  therefore  assistant  medical 
examiner's  claim  that  he  was  fraudulently 
joined  as  defendant  to  preclude  removal  to 
federal  court  on  basis  of  diversity  jurisdic- 
tion was  unfounded.  Laughlin  v.  Pruden- 
tial Ins.  Co.,  882  R2d  187  (5th  Cir.  1989). 

2.  Jurisdiction. 

The  circuit  court  has  jurisdiction  over 
family  members'  petitions  from  the  county 
medical  examiner's  decision  to  perform  an 
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autopsy.  Hopson  ex  rel.  Hopson  v.^  Mer- 
edith, 719  So.  2d  1176  (Miss.  1998). 


ATTORNEY  GENERAL  OPINIONS 


Only  state  medical  examiner  or  desig- 
nated pathologist  may  perform  autopsies 
for  state  or  county  Miller,  Oct.  21,  1992, 
A.G.  Op.  #92-0784. 

Pursuant  to  Section  41-61-65(1)  the 
State  Medical  Examiner  has  discretion  in 
releasing  or  transferring  any  tissues  from 
autopsies  that  are  on  file  with  the  State 
Medical  Examiner's  Office.  Head,  May  9, 
1996,  A.G.  Op.  #96-0290. 


The  statute  gave  the  State  Medical  Ex- 
aminer the  authority  to  enter  into  a  re- 
search project  as  proposed  in  a  letter. 
Head,  November  25,  1998,  AG.  Op.  #98- 
0713. 

There  is  no  statutory  provision  prohib- 
iting the  release  of  autopsy  findings  to  a 
facility  of  the  Department  of  Mental 
Health,  in  whose  custody  the  patient  died. 
Hendrix,  Apr.  23,  2004,  A.G.  Op.  04-0161. 


RESEARCH  REFERENCES 


ALR.  Time  for  making  autopsy  or  de- 
mand therefor  under  insurance  policy.  30 
A.L.R.2d  837. 

Liability  for  wrongful  autopsy.  18 
A.L.R.4th  858. 

Homicide:  cremation  of  victim's  body  as 
violation  of  accused's  rights.  70  A.L.R.4th 
1091. 

Am  Jur.  23  Am.  Jur.  2d,  Depositions 
and  Discovery  §  271. 

5AAm.  Jur.  Legal  Forms  2d,  Coroners 
and  Medical  Examiners,  §  73:14  (request 
to  have  autopsy  performed  —  indemnifi- 
cation of  authorized  officer). 


5AAm.  Jur.  Legal  Forms  2d,  Coroners 
and  Medical  Examiners,  §  73:17  (report 
of  inquest  by  coroner's  or  medical  examin- 
er's jury). 

7  Am.  Jur.  Legal  Forms  2d,  Dead  Bod- 
ies, §  84:64  (authorization  for  autopsy). 

2  Am.  Jur.  Proof  of  Facts,  Autopsy,  Proof 
No.  1  (complete  autopsy  —  death  due  to 
spinal  concussion  —  testimony  of  physi- 
cian (pathologist)). 

12  Am.  Jur.  Proof  of  Facts,  Suicide  Proof 
No.  2  (death  by  suicide  —  testimony  of 
autopsy  surgeon). 


§  41-61-67.    Disinterment;  costs;  petition  for  order  of  exhuma- 
tion. 

(1)  In  any  case  of  death  v^here  the  body  is  or  has  been  buried  v^ithout 
investigation  by  a  medical  examiner  as  to  the  cause  and  manner  of  death,  or 
w^here  sufficient  cause  develops  for  further  investigation  after  a  body  has  been 
buried  as  determined  by  a  medical  examiner,  the  State  Medical  Examiner  shall 
authorize  an  investigation  and  send  a  report  of  the  investigation  with 
recommendations  to  the  appropriate  district  attorney.  The  district  attorney 
may  forward  the  report  to  the  circuit  court  having  jurisdiction  of  the  matter 
and  petition  the  court  for  disinterment.  The  circuit  judge  may  order  that  the 
body  be  exhumed  and  that  an  autopsy  be  performed  by  the  State  Medical 
Examiner.  A  report  of  the  autopsy  and  other  pathological  studies  shall  be 
delivered  to  the  judge.  However,  in  cases  of  suspected  homicide,  the  State 
Medical  Examiner  shall  be  able  to  authorize  disinterment  for  the  purposes  of 
autopsy.  The  cost  of  the  exhumation,  autopsy,  transportation  and  disposition  of 
the  body  shall  be  paid  by  the  county  for  which  the  service  is  provided. 
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(2)  Any  person  may  petition  the  circuit  court  for  an  order  of  exhumation. 
Upon  a  showing  of  sufficient  cause,  the  court  may  order  the  body  exhumed.  The 
cost  incurred  shall  be  assigned  to  the  petitioner. 

SOURCES:  Laws,  1986,  ch.  459,  §  14,  eff  from  and  after  July  1,  1986. 

Cross  References  —  Determination  of  death,  see  §§  41-36-1  et  seq. 
Autopsies,  see  §§  41-37-1  et  seq. 

Adoption,  promulgation,  amending,  and  repealing  of  rules  and  regulations  applicable 
to  this  section,  see  §  41-61-59. 


JUDICIAL  DECISIONS 


1.  Illustrative  cases. 

In  a  murder  trial,  defense  counsel  was 
provided  with  autopsy  photos,  blood  and 
urine  samples,  and  the  gunshot  residue 
kit.  Further,  after  a  first  motion  was  held 
in  abeyance,  defendant  failed  to  renew 
defendant's  motion  to  exhume  the  victim's 


body  in  order  for  the  body  to  be  examined 
by  an  independent  expert  of  defendant's 
choosing;  based  on  the  record,  defendant's 
petition  failed  to  sufficiently  show  cause 
for  an  exhumation.  Ross  v.  State,  883  So. 
2d  1181  (Miss.  Ct.  App.  2004),  cert,  de- 
nied, 883  So.  2d  1180  (Miss.  2004). 


ATTORNEY  GENERAL  OPINIONS 


State  Medical  Examiner  may  authorize 
exhumation  of  body  without  court  order  in 
cases  of  suspected  homicide  for  purpose  of 
autopsy  but  where  district  attorney  has 
petitioned  circuit  court  for  order  allowing 


body  to  be  disinterred  and  circuit  judge 
has  denied  that  petition  in  written  order, 
authority  of  State  Medical  Examiner  in 
matter  would  cease.  Walker,  June  16, 
1993,  AG.  Op.  #93-0361. 


RESEARCH  REFERENCES 


ALR.  Removal  and  reinterment  of  re- 
mains. 21  A.L.R.2d  472. 

Power  of  court  to  order  disinterment 
and  autopsy  or  examination  for  evidential 
purposes  in  civil  case.  21  A.L.R.2d  538. 

Reviewing,  setting  aside,  or  quashing  of 
verdict  at  coroner's  inquest.  78  A.L.R.2d 
1218. 


Disinterment  in  criminal  cases.  63 
A.L.R.3d  1294. 

Homicide:  cremation  of  victim's  body  as 
violation  of  accused's  rights.  70  A.L.R.4th 
1091. 

Am  Jur.  22A  Am.  Jur.  2d,  Dead  Bodies 
§§  50,  54.  56-58,  75. 


§  4 1-6 1-69,    Disposition  of  body  without  permission  of  medical 
examiner;  penalties;  disposal  of  body  at  sea. 

(1)  No  person  knowing  or  having  reason  to  know  that  a  death  may  be 
under  the  jurisdiction  of  the  medical  examiner  shall  embalm,  bury  or  cremate 
the  body  without  the  permission  of  the  medical  examiner.  Any  person  violating 
the  provisions  of  this  section  shall  be  guilty  of  a  misdemeanor,  and  may  be 
punished  by  a  fine  of  not  more  than  Five  Hundred  Dollars  ($500.00),  or  by 
imprisonment  for  not  more  than  six  (6)  months  in  the  county  jail,  or  by  both 
such  fine  and  imprisonment. 

(2)  A  dead  body  shall  not  be  cremated  or  buried  at  sea  unless  a  medical 
examiner  certifies  that  he  has  been  informed  of  or  inquired  into  the  cause  and 
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the  manner  of  death  and  has  the  opinion  that  no  further  examination  is 
necessary.  This  subsection  shall  not  apply  to  deaths  occurring  less  than 
twenty-four  (24)  hours  after  birth  or  to  death  of  patient  resulting  only  from 
natural  disease  and  occurring  in  a  licensed  hospital  unless  the  death  falls 
within  the  jurisdiction  of  the  medical  examiner.  The  State  Medical  Examiner 
shall  be  authorized  to  adopt  rules  creating  additional  exceptions  to  this 
subsection.  For  making  this  certification,  the  medical  examiner  or  his  deputy 
shall  be  entitled  to  charge  a  fee  of  Twenty-five  Dollars  ($25.00),  to  be  paid  by 
the  applicant,  unless  such  medical  examiner  or  his  deputy  has  filed  a  written 
report  of  such  death  as  provided  in  Section  41-61-73,  Mississippi  Code  of  1972, 
and  received  a  fee  therefor  paid  by  the  county. 

SOURCES:  Laws,  1986,  ch.  459,  §  15;  Laws,  1990,  ch.  453,  §  3;  Laws,  1993,  ch. 
411,  §  2,  eff  from  and  after  July  1,  1993. 

Editor's  Note  —  Section  41-61-73,  referred  to  in  (2),  was  repealed  by  Laws,  1991,  ch. 
573,  §  141,  eff  from  and  after  July  1,  1991. 
Cross  References  —  Determination  of  death,  see  §§  41-36-1  et  seq. 
Autopsies,  see  §§  41-37-1  et  seq. 

Disposition  of  human  bodies  or  parts,  see  §§  41-39-1  et  seq. 
Application  of  this  section  to  a  deputy,  see  §  41-61-57. 

Right  of  the  chief  medical  examiner  or  chief  county  medical  examiner  investigator  to 
receive  a  salary  in  addition  to  the  fees  specified  in  this  section,  see  §  41-61-59. 

Adoption,  promulgation,  amending,  and  repealing  of  rules  and  regulations  applicable 
to  this  section,  see  §  41-61-59. 

Imposition  of  standard  state  assessment  in  addition  to  all  court  imposed  fines  or 
other  penalties  for  any  misdemeanor  violation,  see  §  99-19-73. 

ATTORNEY  GENERAL  OPINIONS 

The  statute  only  applies  if  a  body  has  examiner  and  the  death  is  one  under  his 
been  embalmed,  buried,  or  cremated  with-  jurisdiction.  Peeler,  Jan.  28,  2000,  A.G. 
out  the  permission  of  the  county  medical     Op.  #2000-0002. 

RESEARCH  REFERENCES 

ALR.  Liability  in  damages  for  with-  Homicide:  cremation  of  victim's  body  as 
holding  corpse  from  relatives.  48  A.L.R.3d  violation  of  accused's  rights.  70  A.L.R.4th 
240.  1091. 

Liability   for   wrongful    autopsy.  18 
A.L.R.4th  858. 

§  41-61-71.  Repealed. 

Repealed  by  Laws,  2005,  ch.  472,  §  6,  effective  from  and  after  July  1,  2005. 
[Laws,  1986,  ch.  459,  §  16,  eff  from  and  after  July  1,  1986.] 

Editor's  Note  —  Laws  of  2005,  ch.  472,  §  1  provides  as  follows: 
"SECTION  1.  This  act  shall  be  known  and  may  be  cited  as  the  "Lindsay  Miller  — 
Beth  Finch  Organ  Recovery  Act." 
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Former  §  41-61-71  set  forth  a  procedure  for  obtaining  corneal  tissue,  pituitary  glands 
and  other  tissues  from  decedent  for  transplant  utilization  and  for  receiving  consent 
from  next  of  kin. 

§  41-61-73.  Repealed. 

Repealed  by  Laws,  1991,  ch.  573,  §  141,  eff  from  and  after  July  1,  1991. 
[Laws,  1986,  ch.  459,  §  17;  1990,  ch.  453,  §  4] 

Editor's  Note  —  Former  Section  41-61-73  provided  for  the  confidentiality  of  certain 
reports  of  investigations,  examinations  and  autopsies,  prescribed  who  could  have  access 
to  such  reports,  specified  penalties  for  violations,  provided  for  their  admissibility  into 
evidence,  and  excluded  certain  of  these  reports  from  Public  Records  Act. 

§  41-61-75.  Fees;  expert  witness;  expenses;  SIDS/Child  Death 
Scene  Investigation  reports  [Repealed  effective  July  1, 
2014]. 

(1)  For  each  investigation  with  the  preparation  and  submission  of  the 
required  reports,  the  following  fees  shall  be  billed  to  and  paid  by  the  county  for 
which  the  service  is  provided: 

(a)  A  medical  examiner  or  his  deputy  shall  receive  One  Hundred 
Twenty-five  Dollars  ($125.00)  for  each  completed  report  of  investigation  of 
death,  plus  the  examiner's  actual  expenses.  In  addition  to  that  fee,  in  cases 
where  the  cause  of  death  was  sudden  infant  death  syndrome  (SIDS)  and  the 
medical  examiner  provides  a  SIDS  Death  Scene  Investigation  report,  the 
medical  examiner  shall  receive  for  completing  that  report  an  additional  Fifty 
Dollars  ($50.00),  or  an  additional  One  Hundred  Dollars  ($100.00)  if  the 
medical  examiner  has  received  advanced  training  in  child  death  investiga- 
tions and  presents  to  the  county  a  certificate  of  completion  of  that  advanced 
training.  The  State  Medical  Examiner  shall  develop  and  prescribe  a  uniform 
format  and  list  of  matters  to  be  contained  in  SIDS/Child  Death  Scene 
Investigation  reports,  which  shall  be  used  by  all  county  medical  examiners 
and  county  medical  examiner  investigators  in  the  state. 

(b)  The  pathologist  performing  autopsies  as  provided  in  Section  41- 
61-65  shall  receive  One  Thousand  Dollars  ($1,000.00)  per  completed  autopsy, 
plus  mileage  expenses  to  and  from  the  site  of  the  autopsy,  and  shall  be 
reimbursed  for  any  out-of-pocket  expenses  for  third-party  testing,  not  to 
exceed  One  Hundred  Dollars  ($100.00)  per  autopsy. 

(2)  Any  medical  examiner,  physician  or  pathologist  who  is  subpoenaed  for 
appearance  and  testimony  before  a  grand  jury,  courtroom  trial  or  deposition 
shall  be  entitled  to  an  expert  witness  hourly  fee  to  be  set  by  the  court  and 
mileage  expenses  to  and  from  the  site  of  the  testimony,  and  such  amount  shall 
be  paid  by  the  jurisdiction  or  party  issuing  the  subpoena. 

(3)  This  section  shall  stand  repealed  on  July  1,  2014. 

SOURCES:  Laws,  1986,  ch.  459,  §  18;  Laws,  1990,  ch.  453,  §  5;  Laws,  1991,  ch. 
591,  §  2;  Laws,  1993,  ch.  411,  §  3;  Laws,  1998,  ch.  567,  §  2;  Laws,  2007,  ch. 
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367,  §  1;  Laws,  2008,  ch.  362,  §  1;  reenacted  and  amended,  Laws,  2011,  ch. 
497,  §  1,  eff  from  and  after  June  30,  2011. 

Editor's  Note  —  On  July  30,  1998,  the  United  States  Attorney  General  interposed 
no  objection  under  Section  5  of  the  Voting  Rights  Act  of  1965,  as  amended  and  extended, 
to  the  amendment  of  this  section  by  Laws,  1998,  ch.  567,  §  2. 

Laws  of  2007,  ch.  367,  §  2,  as  amended  by  Laws  of  2011,  ch.  497,  §  2,  which  deleted 
the  repealer  that  would  have  become  effective  on  June  30,  2011,  provides  as  follows: 

"SECTION  2.  This  act  shall  take  effect  and  be  in  force  from  and  after  October  1, 

2007.  " 

On  July  15,  2008,  the  United  States  Attorney  General  interposed  no  objection,  under 
Section  5  of  the  Voting  Rights  Act  of  1965,  to  the  amendment  of  this  section  by  Laws  of 

2008,  ch.  362,  §  1. 

Amendment  Notes  —  The  2011  amendment  reenacted  and  amended  the  section  by 
adding  (3). 

Cross  References  —  Right  of  a  deputy  to  receive  fees  under  the  provisions  of  this 
section,  see  §  41-61-57. 

Right  of  the  chief  medical  examiner  or  chief  county  medical  examiner  investigator  to 
receive  a  salary  in  addition  to  the  fees  specified  in  this  section,  see  §  41-61-59. 

Adoption,  promulgation,  amending,  and  repealing  of  rules  and  regulations  applicable 
to  this  section,  see  §  41-61-59. 

ATTORNEY  GENERAL  OPINIONS 


Section  41-61-75  allows  for  a  medical 
examiner  to  receive  payment  for  mileage 
reasonably  incurred  as  a  direct  result  of 
an  investigation  of  a  death.  Meredith, 
December  6,  1996,  A.G.  Op.  #96-0828. 

The  payments  provided  for  in  subsec- 
tion (1)  are  "direct  payments  for  services 


rendered"  by  the  coroner  to  the  county, 
and  the  board  of  supervisors  is  authorized 
to  pay  the  matching  employer's  contribu- 
tions out  of  county  general  funds.  Robin- 
son, Feb,  9,  2001,  A.G.  Op.  #2000-9658. 


RESEARCH  REFERENCES 

ALR.  Necessity  and  effect,  in  homicide  Am  Jur.  31A  Am.  Jur.  2d,  Expert  and 
prosecution,  of  expert  medical  testimony  Opinion  Evidence  §§  157,  158,  166-168, 
as  to  cause  of  death.  65  A.L.R.3d  283.  170. 

Admissibility  of  expert  or  opinion  testi- 
mony concerning  identification  of  skeletal 
remains.  18  A.L.R.4th  1294. 

§  41-61-77.  Central  office  for  Crime  Laboratory  and  State 
Medical  Examiner;  use  of  private  facilities  for  investigating 
deaths;  personnel;  pathologists. 

(1)  The  Department  of  Public  Safety  shall  establish  and  maintain  a 
central  office  for  the  Mississippi  Crime  Laboratory  and  the  State  Medical 
Examiner  with  appropriate  facilities  and  personnel  for  postmortem  medicole- 
gal examinations.  District  offices,  with  appropriate  facilities  and  personnel, 
may  also  be  established  and  maintained  if  considered  necessary  by  the 
department  for  the  proper  management  of  postmortem  examinations. 
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The  facilities  of  the  central  and  district  offices  and  their  staff  services  may 
be  available  to  the  medical  examiners  and  designated  pathologists  in  their 
investigations. 

(2)  In  order  to  provide  proper  facilities  for  investigating  deaths  as 
authorized  in  Sections  41-61-51  through  41-61-79,  the  State  Medical  Examiner 
may  arrange  for  the  use  of  existing  public  or  private  laboratory  facilities.  The 
State  Medical  Examiner  may  contract  with  qualified  persons  to  perform  or  to 
provide  support  services  for  autopsies,  studies  and  investigations  not  incon- 
sistent with  other  applicable  laws.  Such  laboratory  facilities  may  be  located  at 
the  University  of  Mississippi  Medical  Center  or  any  other  suitable  location. 
The  State  Medical  Examiner  may  be  an  affiliate  or  regular  faculty  member  of 
the  Department  of  Pathology  at  the  University  of  Mississippi  Medical  Center 
and  may  serve  as  a  member  of  the  faculty  of  other  institutions  of  higher 
learning.  He  shall  be  authorized  to  employ,  with  the  approval  of  the  Commis- 
sioner of  Public  Safety,  such  additional  scientific,  technical,  administrative  and 
clerical  assistants  as  are  necessary  for  performance  of  his  duties.  Such 
employees  in  the  office  of  the  State  Medical  Examiner  shall  be  subject  to  the 
rules,  regulations  and  policies  of  the  state  personnel  system  in  their  employ- 
ment. 

(3)  The  State  Medical  Examiner  shall  be  authorized  to  appoint  and/or 
employ  qualified  pathologists  as  additional  associate  and  assistant  state 
medical  examiners  as  are  necessary  to  carry  out  the  duties  of  his  office.  The 
associate  and  assistant  state  medical  examiners  shall  be  licensed  to  practice 
medicine  in  Mississippi  and,  insofar  as  practicable,  shall  be  trained  in  the  field 
of  forensic  pathology.  The  State  Medical  Examiner  may  delegate  specific  duties 
to  competent  and  qualified  medical  examiners  within  the  scope  of  the  express 
authority  granted  to  him  by  law  or  regulation.  Employees  of  the  office  of  the 
State  Medical  Examiner  shall  have  the  authority  to  enter  any  political 
subdivisions  of  this  state  for  the  purpose  of  carrying  out  medical  investiga- 
tions. 

SOURCES:  Laws,  1986,  ch.  459,  §  19;  Laws,  1989,  ch.  455,  §  1;  Laws,  2010,  ch. 
436,  §  3;  Laws,  2011,  ch.  499,  §  7,  eff  from  and  after  July  1,  2011. 

Editor's  Note  —  This  section  is  being  set  out  to  correct  an  error  in  the  2011 
Cumulative  Supplement.  In  (3),  the  phrase  "appoint  and/or  employ"  was  substituted  for 
"appoint  and/oor  employ"  in  the  first  sentence. 

Amendment  Notes  —  The  2011  amendment  rewrote  the  fourth  sentence  in  (2). 

Cross  References  —  Determination  of  death,  see  §§  41-36-1  et  seq. 

Autopsies,  see  §§  41-37-1  et  seq. 

Authority  for  regional  county  medical  examiner  to  serve  other  counties  which  are 
parties  to  the  regional  agreement  and  to  contract  with  counties  not  a  party  to  the 
agreement,  see  §  41-61-59. 

ATTORNEY  GENERAL  OPINIONS 


Whenever  studies  appear  to  be  neces- 
sary, State  Medical  Examiner  should  be 
contacted  and  facilities  of  State  which  are 


available  should  be  utilized  to  fullest  ex- 
tent possible;  if  any  additional  experts 
outside  State  Medical  Examiner's  office 
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are  required  to  do  special  scientific  stud- 
ies, such  experts  should  be  engaged  and 
contracted  with,  by  or  under  direction  of 
State  Medical  Examiner;  expense  of  any 
"extra"  work  would  be  in  addition  to 
$400.00  paid  pursuant  to  statute.  West, 
April  20,  1990,  A.G.  Op.  #90-0235. 

The  statute  authorizes  the  State  Medi- 
cal Examiner's  Office  to  allow  designated 


state  pathologists  to  utilize  the  state 
morgue  facility  for  postmortem  examina- 
tions and  investigations;  although  there  is 
no  authority  for  the  State  Medical  Exam- 
iner's Office  to  charge  a  fee  for  such  use,  it 
may  require  reimbursement  of  the  costs  of 
using  the  facility,  equipment,  and  sup- 
plies. Howell,  April  14,  2000,  A.G.  Op. 
#2000-0196. 


RESEARCH  REFERENCES 


ALR.  Liability  for  wrongful  autopsy.  18 
A.L.R.4th  858. 


§  41-61-79.    Radio  system;  pager/beeper;  morgue  or  morgue 
faciHty;  photographic  equipment;  vehicle;  costs. 

(1)  The  county  medical  examiner,  county  medical  examiner  investigator 
or  deputies  thereof  may  be  furnished  by  the  board  of  supervisors  of  the  county: 

(a)  A  two-way  radio  for  countywide  communication,  using  similar 
frequencies  to  those  used  by  the  sheriff.  The  responsibility  for  the  installa- 
tion, maintenance  and  removal  of  such  equipment  may  be  vested  in  the 
sheriff  by  the  board  of  supervisors. 

(b)  A  pager/beeper  which  can  be  employed  countywide. 

(c)  A  morgue  or  morgue  facilities  with  proper  examination  equipment 
as  directed  by  the  State  Medical  Examiner.  The  facility  may  be  at  a  hospital, 
funeral  home  or  other  suitable  location.  The  county  may  contract  with  an 
individual  or  establishment  to  provide  these  facilities. 

(d)  A  camera  suitable  for  crime-scene  or  death-scene  photography,  plus 
film  and  processing. 

(e)  Body  bags  and  cloth  sheets,  as  needed. 

(2)  The  county  medical  examiner  or  county  medical  examiner  investigator 
may  be  furnished  by  the  board  of  supervisors  of  the  county  with: 

(a)  A  vehicle. 

(b)  Any  other  equipment,  facilities  or  personnel  deemed  necessary  by 
the  medical  examiners  and  by  the  board  of  supervisors  of  that  county. 

(3)  The  vehicle  used  by  a  medical  examiner  in  the  performance  of  his 
duties  shall  be  considered  to  be  an  emergency  vehicle  and  may  be  equipped 
with  standard  emergency  flashing  lights,  siren  and  a  two-way  radio  for 
countywide  communication,  using  similar  frequencies  to  those  used  by  the 
County  Emergency  Communications  District. 

(4)  The  costs  of  any  equipment  or  facilities  purchased  and  the  compensa- 
tion of  any  persons  employed  under  the  authority  of  this  section  shall  be  paid 
from  the  general  county  fund  or  any  other  funds  which  may  be  made  available 
to  the  board  of  supervisors  for  such  purchases  or  employment  of  personnel. 

SOURCES:  Laws,  1986,  ch.  459,  §  20;  Laws,  1990,  ch.  453,  §  6;  Laws,  2009,  ch. 
432,  §  1,  eff  from  and  after  July  1,  2009. 
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Cross  References  —  Adoption,  promulgation,  amending,  and  repealing  of  rules  and 
regulations  applicable  to  this  section,  see  §  41-61-59. 

ATTORNEY  GENERAL  OPINIONS 

Board  of  supervisors  is  allowed  to  com-     are  used  in  conducting  of  autopsies.  Yea- 
pensate  individual  or  establishment  for    ger,  Oct.  3,  1990,  A.G.  Op.  #90-0704. 
use  of  their  facilities  when  said  facilities 
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Sec. 

41-63-1.  Definitions. 

41-63-3.  Authority  to  establish  medical  or  dental  review  committees;  purposes  of 

committees;  certain  medical  and  dental  information  may  be  furnished 
for  evaluation  and  improvement  of  quality  and  efficiency  of  medical  or 
dental  care. 

41-63-4.  Department  of  Health  to  design  and  establish  registry  program  of  the 

condition  and  treatment  of  persons  seeking  medical  care;  rules,  regula- 
tions and  procedures  governing  program;  State  Health  Data  Advisory 
Committee  established;  types  of  information  provided  to  registry;  con- 
fidentiality of  information;  penalties  for  knowing  or  negligent  release  of 
data  in  violation  of  this  section;  penalties  for  failure  to  provide  data;  fees 
and  charges. 

41-63-5.  Immunity  from  liability  of  furnishers  of  medical  or  dental  information 

and  of  members  of  review  committees  for  action  taken. 
41-63-7.  Confidentiality  of  names  of  patients  studied. 

41-63-9.  Discoverability  and  admissibility  into  evidence  of  proceedings  and 

records  of  review  committees. 

41-63-21.  Accreditation  and  quality  assurance  materials  of  health-care  organiza- 
tions; definition;  confidentiality  of  materials  generally. 

41-63-23.  Accreditation  and  quality  assurance  materials  of  health-care  organiza- 
tions; discovery  or  introduction  into  evidence  in  civil  actions;  admissi- 
bility of  testimony  relating  to  preparation,  evaluation  or  review  of 
materials;  admissibility  of  documents  from  original  sources. 

41-63-25.  Accreditation  and  quality  assurance  materials  of  health-care  organiza- 
tions; use  of  materials  in  proceedings  relating  to  restriction  or  revoca- 
tion of  physician's  license. 

41-63-27.  Construction  of  Sections  41-63-21  through  41-63-29  with  Mississippi 
Rules  of  Civil  Procedure  and  Evidence. 

41-63-29.         Effect  and  purpose  of  Sections  41-63-21  through  41-63-29. 


§  41-63-1.  Definitions. 

(1)  The  terms  "medical  or  dental  review  committee"  or  "committee,"  when 
used  in  this  chapter,  shall  mean  a  committee  of  a  state  or  local  professional 
medical,  nursing,  pharmacy  or  dental  society  or  a  licensed  hospital,  nursing 
home  or  other  health-care  facility,  or  of  a  medical,  nursing,  pharmacy  or  dental 
staff  or  a  licensed  hospital,  nursing  home  or  other  health-care  facility  or  of  a 
medical  care  foundation  or  health  maintenance  organization,  preferred  pro- 
vider organization,  individual  practice  association,  any  ambulance  service  or 
other  prehospital  emergency  response  agency,  or  any  trauma  improvement 
committee  established  at  a  licensed  hospital  designated  as  a  trauma  care 
facility  by  the  Mississippi  State  Department  of  Health,  Emergency  Medical 
Services  program,  or  any  regional  or  state  committee  designated  by  the 
Mississippi  State  Department  of  Health,  Emergency  Medical  Services  pro- 
gram, and  which  participates  in  the  trauma  care  system,  or  similar  entity,  the 
function  of  which,  or  one  (1)  of  the  functions  of  which,  is  to  evaluate  and 
improve  the  quality  of  health  care  rendered  by  providers  of  health-care  service. 
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to  evaluate  the  competence  or  practice  of  physicians  or  other  health-care 
practitioners,  or  to  determine  that  health-care  services  rendered  were  profes- 
sionally indicated  or  were  performed  in  compliance  with  the  applicable 
standard  of  care  or  that  the  cost  of  health  care  rendered  was  considered 
reasonable  by  the  providers  of  professional  health-care  services  in  the  area  and 
includes  a  committee  functioning  as  a  utilization  review  committee,  a  utiliza- 
tion or  quality  control  peer  review  organization,  or  a  similar  committee  or  a 
committee  of  similar  purpose,  and  the  governing  body  of  any  licensed  hospital 
while  considering  a  recommendation  or  decision  concerning  a  physician's 
competence,  conduct,  staff  membership  or  clinical  privileges. 

(2)  The  term  "proceedings"  means  all  reviews,  meetings,  conversations, 
and  communications  of  any  medical  or  dental  review  committee. 

(3)  The  term  "records"  shall  mean  any  and  all  committee  minutes, 
transcripts,  applications,  correspondence,  incident  reports,  and  other  docu- 
ments created,  received  or  reviewed  by  or  for  any  medical  or  dental  review 
committee. 

SOURCES:  Laws,  1977,  ch.  346,  §  1;  Laws,  1984,  ch.  464,  §  1;  Laws,  1994,  ch.  524, 
§  1;  Laws,  1998,  ch.  429,  §  6;  Laws,  2006,  ch.  394,  §  1,  eff  from  and  after  July 
1,  2006. 

§  41-63-3.  Authority  to  establish  medical  or  dental  review 
committees;  purposes  of  committees;  certain  medical  and 
dental  information  may  be  furnished  for  evaluation  and 
improvement  of  quality  and  efficiency  of  medical  or  dental 
care. 

(1)  Any  hospital,  medical  staff,  state  or  local  professional  medical,  phar- 
macy or  dental  society,  nursing  home,  health  maintenance  organization, 
medical  care  foundation,  preferred  provider  organization  or  other  health-care 
facility  is  authorized  to  establish  medical  or  dental  review  committees  one  of 
the  purposes  of  which  may  be  to  evaluate  or  review  the  diagnosis  or  treatment 
or  the  performance  or  rendition  of  medical  or  hospital  services,  to  evaluate  or 
improve  the  quality  of  health  care  rendered  by  providers  of  health-care  service, 
to  determine  that  health-care  services  rendered  were  professionally  indicated 
or  were  performed  in  compliance  with  the  applicable  standard  of  care  or  that 
the  cost  of  health  care  rendered  was  considered  reasonable  under  the  circum- 
stances. 

(2)  Any  person,  professional  group,  hospital,  sanatorium,  extended  care 
facility,  skilled  nursing  home,  intermediate  care  facility  or  other  health-care 
facility  or  organization  may  provide  medical  or  dental  information,  reports  or 
other  data  relating  to  the  condition  and  treatment  of  any  person  to  the 
Mississippi  Hospital  Association,  Mississippi  State  Medical  Association,  Mis- 
sissippi Medical  and  Surgical  Association,  Mississippi  Dental  Association, 
Mississippi  State  Pharmaceutical  Association,  Division  of  Medicaid,  any  allied 
medical  or  dental  organization  or  any  duly  authorized  medical  or  dental  review 
committee,  to  be  used  in  the  evaluation  and  improvement  of  the  quality  and 
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efficiency  of  medical  or  dental  care  provided  in  such  medical,  dental  or 
health-care  facility,  including  care  rendered  at  the  private  office  of  a  physician 
or  dentist.  Such  data  and  records  shall  not  divulge  the  identity  of  any  patient. 

SOURCES:  Laws,  1977,  ch.  346,  §  2;  Laws,  1984,  ch.  464,  §  2;  Laws,  1994,  ch.  524, 
§  2;  Laws,  2002,  ch.  438,  §  2,  eff  from  and  after  July  1,  2002. 

JUDICIAL  DECISIONS 

1.  Defamation  action.  certain  medical  procedures  performed  by 

Summary  judgment  for  defendants  was  the  physician  because  a  qualified  privilege 

proper  in  a  physician's  defamation  action  existed  since  the  statements  were  made  to 

against  a  tire  company  and  a  professional  those  with  a  direct  interest  in  the  subject 

services  review  company,  engaged  pursu-  matter.  Eckman  v.  Cooper  Tire  &  Rubber 

ant  to  Miss.  Code  Ann.  §  41-63-3,  regard-  Co.,  893  So.  2d  1049  (Miss.  2005). 
ing  reports  questioning  the  necessity  of 

RESEARCH  REFERENCES 

ALR.  Liability  of  nursing  home  for  vio-  concerning  patient's  medical  condition.  46 
lating  statutory  duty  to  notify  third  party    A.L.R.Sth  821. 

§  41-63-4.  Department  of  Health  to  design  and  establish  reg- 
istry program  of  the  condition  and  treatment  of  persons 
seeking  medical  care;  rules,  regulations  and  procedures 
governing  program;  State  Health  Data  Advisory  Committee 
established;  types  of  information  provided  to  registry;  con- 
fidentiality of  information;  penalties  for  knowing  or  negli- 
gent release  of  data  in  violation  of  this  section;  penalties  for 
failure  to  provide  data;  fees  and  charges. 

(1)  In  order  to  improve  the  quality  and  efficiency  of  medical  care,  the  State 
Department  of  Health  shall  design  and  establish  a  registry  program  of  the 
condition  and  treatment  of  persons  seeking  medical  care  that  will  provide  the 
following: 

(a)  Information  in  a  central  data  bank  system  of  accurate,  precise  and 
current  information  regarding  the  diagnostic  services  and  therapeutic 
services  for  medical  diagnosis,  treatment  and  care  of  injured,  disabled  or  sick 
persons,  or  rehabilitation  services  for  the  rehabilitation  of  injured,  disabled 
or  sick  persons  provided  by  licensed  health-care  providers  designated  by  the 
State  Board  of  Health; 

(b)  Collection  of  that  data; 

(c)  Dissemination  of  that  data;  and 

(d)  Analysis  of  that  data  for  the  purposes  of  the  evaluation  and 
improvement  of  the  quality  and  efficiency  of  medical  care  provided  in  a 
health-care  facility. 

(2)  The  State  Board  of  Health  shall  adopt  rules,  regulations  and  proce- 
dures to  govern  the  operation  of  the  registry  program  and  to  carry  out  the 
intent  of  this  section. 
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(3)  At  a  minimum,  the  board  shall  require  that  each  hospital,  free- 
standing ambulatory  surgical  facility  and  outpatient  diagnostic  imaging  center 
shall  submit  patient  data  as  defined  by  the  board  to  the  Mississippi  Hospital 
Association  or  the  department  within  sixty  (60)  days  after  the  close  of  each 
calendar  quarter  for  all  patients  that  were  discharged  or  died  during  that 
quarter. 

(4)  (a)  There  is  created  a  State  Health  Data  Advisory  Committee  to  advise 
and  make  recommendations  to  the  board  regarding  rules  and  regulations 
promulgated  under  this  section.  The  committee  shall  consist  of  the  following 
members: 

(i)  A  representative  of  the  Mississippi  Hospital  Association  appointed 
by  the  association; 

(ii)  A  representative  of  the  Mississippi  State  Medical  Association 
appointed  by  the  association; 

(iii)  A  representative  of  the  Mississippi  Nurses  Association  appointed 
by  the  association; 

(iv)  A  representative  of  the  Mississippi  Health  Care  Association 
appointed  by  the  association; 

(v)  A  health  researcher  appointed  by  the  Board  of  Trustees  of  State 
Institutions  of  Higher  Learning; 

(vi)  A  representative  of  the  State  Department  of  Health  appointed  by 
the  State  Health  Officer; 

(vii)  A  consumer  representative  who  is  not  professionally  involved  in 
the  purchase,  provision,  administration,  or  utilization  review  of  health 
care  or  insurance  appointed  by  the  Governor; 

(viii)  A  representative  of  a  third-party  payer  appointed  by  the  Gov- 
ernor; 

(ix)  A  member  who  is  not  professionally  involved  in  the  purchase, 
provision,  administration,  or  utilization  review  of  health  care  or  insurance 
and  who  has  expertise  in  health  planning,  health  economics,  health  policy, 
or  health  information  systems  appointed  by  the  Governor;  and 

(x)  A  member  of  the  business  community  appointed  by  the  Governor. 

(b)  Committee  members  shall  serve  until  a  successor  is  appointed. 

(c)  Committee  members  shall  elect  a  chairman  and  vice  chairman  and 
adopt  bylaws. 

(d)  The  department  shall  provide  staff  assistance  as  needed  to  the 
committee. 

(5)  (a)  The  department  shall  specify  the  types  of  information  to  be  pro- 
vided to  the  registry.  The  State  Health  Data  Advisory  Committee  shall 
advise  the  department  on  the  content,  format,  frequency  and  transmission  of 
the  data  to  be  provided. 

(b)  Data  elements  required  to  be  submitted  must  comply  with  current 
national  standards  recommended  by  the  National  Uniform  Billing  Commit- 
tee, the  National  Committee  on  Vital  Health  Statistics,  or  similar  national 
standards  setting  body. 

(6)  The  department  shall  accept  data  submitted  by  the  Mississippi 
Hospital  Association  on  behalf  of  hospitals  by  entering  into  a  binding  agree- 
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merit  negotiated  with  the  association  to  obtain  data  required  under  this 
section.  A  health-care  provider  shall  submit  the  required  information  to  the 
department: 

(a)  If  the  provider  does  not  submit  the  required  data  through  the 
Mississippi  Hospital  Association; 

(b)  If  no  binding  agreement  has  been  reached  within  ninety  (90)  days 
from  July  1,  2008,  between  the  department  and  the  Mississippi  Hospital 
Association;  or 

(c)  If  a  binding  agreement  has  expired  for  more  than  ninety  (90)  days. 

(7)  The  information,  data  and  records  shall  not  divulge  the  identity  of  any 
patient. 

(8)  Submission  of  information  to  and  use  of  information  by  the  depart- 
ment in  accordance  with  this  section  shall  be  considered  a  permitted  disclosure 
for  uses  and  disclosures  required  by  law  and  for  public  health  activities  under 
the  Health  Insurance  Portability  and  Accountability  Act  and  the  Privacy  Rules 
promulgated  thereunder  at  45  CFR  Sections  164.512(a)  and  (b). 

(9)  Notwithstanding  any  conflicting  statute,  court  rule  or  other  law,  the 
data  maintained  in  the  registry  shall  be  confidential  and  shall  not  be  subject  to 
discovery  or  introduction  into  evidence  in  any  civil  action.  However,  informa- 
tion and  data  otherwise  discoverable  or  admissible  from  original  sources  are 
not  to  be  construed  as  immune  from  discovery  or  use  in  any  civil  action  merely 
because  they  were  provided  to  the  registry. 

(10)  The  department  shall  assure  that  public  use  data  are  made  available 
and  accessible  to  interested  persons  in  accordance  with  the  rules  and  regula- 
tions promulgated  by  the  board. 

(11)  Notwithstanding  other  actions  or  remedies  afforded  to  persons  about 
whom  data  is  released,  a  person  who  knowingly  or  negligently  releases  data  in 
violation  of  this  section  is  liable  for  a  civil  penalty  of  not  more  than  Ten 
Thousand  Dollars  ($10,000.00). 

(12)  A  person  or  organization  who  fails  to  supply  data  required  under  this 
section  is  liable  for  a  civil  penalty  of  Five  Cents  (5^)  for  each  record  for  each  day 
the  submission  is  delinquent.  A  submission  is  delinquent  if  the  department 
does  not  receive  it  within  thirty  (30)  days  after  the  date  the  submission  was 
due.  If  the  department  receives  the  submission  in  incomplete  form,  the 
department  shall  notify  the  provider  and  allow  fifteen  (15)  additional  days  to 
correct  the  error.  The  notice  shall  provide  the  provider  an  additional  fifteen 
(15)  days  to  submit  the  data  before  the  imposition  of  any  civil  penalty.  The 
maximum  civil  penalty  for  a  delinquent  submission  is  Ten  Dollars  ($10.00)  for 
each  record.  The  department  shall  issue  an  assessment  of  the  civil  penalty  to 
the  provider.  The  provider  has  a  right  to  an  informal  conference  with  the 
department,  if  the  provider  requests  the  conference  within  thirty  (30)  days  of 
receipt  of  the  assessment.  After  the  informal  conference  or,  if  no  conference  is 
requested,  after  the  time  for  requesting  the  informal  conference  has  expired, 
the  department  may  proceed  to  collect  the  penalty.  In  its  request  for  an 
informal  conference,  the  provider  may  request  the  department  to  waive  the 
penalty.  The  department  may  waive  the  penalty  in  cases  of  an  act  of  God  or 
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other  acts  beyond  the  control  of  the  provider.  Waiver  of  the  penalty  is  in  the 
sole  discretion  of  the  department. 

(13)  The  board  shall  have  the  authority  to  set  fees  and  charges  with 
regard  to  the  collection  and  compilation  of  data  requested  for  special  reports 
and  for  the  dissemination  of  data.  The  revenue  derived  from  the  fees  imposed 
in  this  section  shall  be  deposited  by  the  Department  of  Health  in  a  special  fund 
that  is  created  in  the  State  Treasury,  which  is  earmarked  for  use  by  the 
department  in  conducting  its  activities  under  this  section. 

SOURCES:  Laws,  2002,  ch.  438,  §  1;  Laws,  2008,  ch.  446,  §  1,  eff  from  and  after 
July  1,  2008. 

Cross  References  —  For  Mississippi  Medicaid  Program  and  the  Children's  Health 
Insurance  Program;  focused  on  premature  infant  healthcare,  see  §  43-13-147. 

§  41-63-5.  Immunity  from  liability  of  furnishers  of  medical  or 
dental  information  and  of  members  of  review  committees 
for  action  taken. 

No  physician,  dentist,  pharmacist,  nurse,  hospital,  organization  or  insti- 
tution furnishing  information,  data,  reports  or  records  under  Section  41-63-3 
or  41-63-4  shall,  by  reason  of  furnishing  such  information  be  liable  in  damages 
to  any  person.  No  hospital,  hospital  governing  body,  medical  or  dental  review 
committee,  or  member  of  such  a  committee  or  governing  body,  or  employee 
thereof,  shall  be  liable  in  damages  to  any  person  for  any  action  taken  or 
recommendation  made  within  the  scope  of  the  functions  of  any  medical  or 
dental  review  committee  if  such  committee  or  committee  member  acts  without 
malice  and  in  the  reasonable  belief  that  such  action  or  recommendation  is 
warranted  by  the  facts  known  to  him  at  the  time  of  such  action  or  recommen- 
dation. 

SOURCES:  Laws,  1977,  ch.  346,  §  3;  Laws,  1984,  ch.  464,  §  3;  Laws,  1994,  ch.  524, 
§  3;  Laws,  2002,  ch.  438,  §  3,  eff  from  and  after  July  1,  2002. 

RESEARCH  REFERENCES 

ALR.  Recovery  for  emotional  distress  titioner  or  official,  allegedly  constituting 
resulting  from  statement  of  medical  prac-     outrageous  conduct.  34  A.L.R.4th  688. 

§  41-63-7.    Confidentiality  of  names  of  patients  studied. 

The  identity  of  any  person  whose  condition  or  treatment  has  been  studied 
shall  be  confidential  and  shall  not  be  revealed  under  any  circumstances.  Any 
person  who  reveals  the  identity  of  such  person  in  violation  of  this  subsection 
shall  be  guilty  of  a  misdemeanor  and  upon  conviction  thereof,  shall  be  subject 
to  confinement  in  the  county  jail  for  a  term  not  to  exceed  one  (1)  year  and  fined 
a  sum  not  to  exceed  Five  Hundred  Dollars  ($500.00). 
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SOURCES:  Laws,  1977,  ch.  346,  §  4,  eff  from  and  after  passage  (approved 
March  14,  1977). 

Cross  References  —  Imposition  of  standard  state  assessment  in  addition  to  all 
court  imposed  fines  or  other  penalties  for  any  misdemeanor  violation,  see  §  99-19-73. 

§  41-63-9.    Discoverability  and  admissibility  into  evidence  of 
proceedings  and  records  of  review  committees. 

(1)  Notwithstanding  any  conflicting  statute,  court  rule  or  other  law,  in 
order  to  encourage  medical  and  dental  review  activity,  the  proceedings  and 
records  of  any  medical  or  dental  review  committee  shall  be  confidential  and 
shall  not  be  subject  to  discovery  or  introduction  into  evidence  in  any  civil  action 
arising  out  of  the  matters  which  are  the  subject  of  evaluation  and  review  by 
such  committee.  No  person  who  was  in  attendance  at  a  meeting  of  such 
committee  shall  be  permitted  or  required  to  testify  in  any  civil  action  regarding 
any  evidence  or  other  matters  produced  or  presented  during  the  proceedings  of 
the  committee  or  as  to  any  findings,  recommendations,  evaluations,  opinions  or 
other  actions  of  the  committee  or  its  members.  However,  information,  docu- 
ments or  records  otherwise  discoverable  or  admissible  from  original  sources 
are  not  to  be  construed  as  immune  from  discovery  or  use  in  any  civil  action 
merely  because  they  were  presented  during  the  proceedings  of  such  committee, 
nor  should  any  person  who  testifies  before  such  committee  or  who  is  a  member 
of  such  committee  be  prevented  from  testif5ring  as  to  other  matters  within  his 
knowledge.  Provided,  however,  a  witness  shall  not  be  questioned  concerning 
his  participation  on  or  testimony  before  such  committee  or  opinions  formed  by 
him  as  a  result  of  such  committee  hearings  or  proceedings. 

(2)  The  provisions  of  subsection  (1)  of  this  section  which  limit  the 
discovery  of  medical  or  dental  review  committee  records  and  proceedings  shall 
not  apply  in  any  legal  action  brought  by  a  medical  or  dental  review  committee 
to  restrict  or  revoke  a  physician's  license  to  practice  medicine  or  hospital  staff 
privileges,  or  in  any  legal  action  brought  by  an  aggrieved  physician  against  any 
member  of  the  committee  or  the  legal  entity  which  formed  such  committee  for 
actions  alleged  to  have  been  malicious. 

(3)  The  provisions  of  this  statute,  including  the  confidentiality  provided  in 
this  subsection,  shall  be  deemed  part  of  the  substantive  law  of  this  state 
enacted  for  the  expressed  legislative  purpose  of  promoting  quality  patient  care 
through  medical  and  dental  peer  review  activities. 

SOURCES:  Laws,  1977,  ch.  346,  §  5;  Laws,  1984,  ch.  464,  §  4;  Laws,  1994,  ch.  524, 
§  4,  eff  from  and  after  July  1,  1994. 
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JUDICIAL  DECISIONS 


1.  In  general. 

2.  Privileged  matter. 

1.  In  general. 

The  legislature  clearly  had  the  author- 
ity to  enact  §§  41-63-9  and  41-63-23. 
Claypool  V.  Mladineo,  724  So.  2d  373 
(Miss.  1998). 

2.  Privileged  matter. 

The  privilege  for  records  and  tran- 
scripts of  the  proceedings  of  peer  review 
committees  does  not  extend  to  material 
otherwise  discoverable  from  original 
sources,  but  factual  data  available  to  the 
committee  (not  generated  by  or  collected 
for  the  use  of  the  committee)  is  discover- 
able. Claypool  V.  Mladineo,  724  So.  2d  373 
(Miss.  1998). 

The  privilege  for  records  and  tran- 
scripts of  the  proceedings  of  peer  review 
committees  only  prohibits  persons  in- 
volved or  present  at  committee  proceed- 
ings from  testifying  as  to  the  evidence 
produced  during  the  committee  proceed- 
ings; a  person,  even  if  a  member  of  a 
committee  or  present  during  committee 
proceedings,  is  allowed  to  testify  to  other 
matters  within  his  knowledge  not  specifi- 
cally prohibited  by  the  statutory  lan- 
guage. Claypool  V.  Mladineo,  724  So.  2d 
373  (Miss.  1998). 


Information,  records,  or  documents  sub- 
mitted to  peer  review  committees  should 
not  be  privileged  merely  because  they 
were  presented  to  the  committee  if  they 
are  obtainable  from  another  source  sepa- 
rate and  outside  of  the  peer  review  pro- 
ceedings; further  a  plaintiff  can  elicit 
opinions  in  the  form  of  responses  to  prop- 
erly phrased  interrogatories  or  through 
deposition  testimony  from  a  witness  pres- 
ent during  the  proceedings.  Claj^ool  v. 
Mladineo,  724  So.  2d  373  (Miss.  1998). 

A  plaintiff  is  not  entitled  to  a  transcript 
of  the  medical  peer  review  committee  pro- 
ceeding to  determine  what  was  discussed 
or  considered  by  the  committee;  however, 
a  plaintiff  is  entitled  to  information  and 
documents  presented  to  the  committee  in 
order  to  know  what  and  where  to  find  the 
information  otherwise  discoverable  from 
original  sources.  Claypool  v.  Mladineo, 
724  So.  2d  373  (Miss.  1998). 

Defendants  who  assert  the  privilege  for 
records  and  transcripts  of  the  proceedings 
of  peer  review  committees  should  be  re- 
quired to  provide  the  names  and  ad- 
dresses of  all  present  claiming  the  medical 
peer  review  committee  proceedings  to  the 
plaintiffs  so  that  they  might  schedule  de- 
positions of  those  persons.  Claypool  v. 
Mladineo,  724  So.  2d  373  (Miss.  1998). 


ATTORNEY  GENERAL  OPINIONS 


The  exemption  stated  in  §  41-63-9(2) 
applies  to  the  State  Board  of  Medical 
Licensure  and,  when  read  in  conjunction 
with  §  73-25-28(1),  they  are  entitled  to 
discovery  of  any  records  or  proceedings 
brought  by  a  hospital  review  committee 
which  relate  to  a  matter  the  board  has 


under  investigation.  Burnett,  Feb.  22, 
2002,  A.G.  Op.  02-0053. 

Statutes  pertaining  to  the  confidential- 
ity and  discoverability  of  reviews  con- 
ducted under  the  statewide  trauma  sys- 
tem discussed.  Thompson,  May  2,  2003, 
A.G.  Op.  #02-0645. 


RESEARCH  REFERENCES 


ALR.  Scope  and  extent  of  protection  proceedings  relating  to  claim  in  medical 
from  disclosure  of  medical  peer  review     malpractice  action.  69  A.L.R.Sth  559. 
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§  41-63-21.  Accreditation  and  quality  assurance  materials  of 
health-care  organizations;  definition;  confidentiality  of  ma- 
terials generally. 

The  term  "accreditation  and  quality  assurance  materials"  as  used  in 
Sections  41-63-21  through  41-63-29  means  and  shall  include  written  reports, 
records,  correspondence  and  materials  concerning  the  accreditation  or  quality 
assurance  of  any  hospital,  nursing  home  or  other  health-care  facility  and  any 
medical  care  foundation,  health  maintenance  organization,  preferred  provider 
organization,  individual  practice  association  or  similar  entity  or  any  ambu- 
lance service  or  other  prehospital  emergency  response  agency.  However,  the 
term  does  not  include  reports,  records,  correspondence  and  materials  concern- 
ing accreditation  or  quality  assurance  that  are  prepared  by  the  State  Depart- 
ment of  Health.  The  confidentiality  established  by  Sections  41-63-21  through 
41-63-29  shall  apply  to  accreditation  and  quality  assurance  materials  prepared 
by  an  employee,  advisor  or  consultant  of  any  hospital,  nursing  home  or  other 
health-care  facility  and  any  medical  care  foundation,  health  maintenance 
organization,  preferred  provider  organization,  individual  practice  association 
or  similar  entity  or  any  ambulance  service  or  other  prehospital  emergency 
response  agency  and  to  materials  provided  by  an  employee,  advisor  or 
consultant  of  an  accreditation,  quality  assurance  or  similar  agency  or  similar 
body  and  to  any  individual  who  is  an  employee,  advisor  or  consultant  of  a 
hospital,  nursing  home  or  other  health-care  facility  and  any  medical  care 
foundation,  health  maintenance  organization,  preferred  provider  organization, 
individual  practice  association  or  similar  entity  or  any  ambulance  service  or 
other  prehospital  emergency  response  agency,  or  accrediting,  quality  assur- 
ance or  similar  agency  or  body. 

SOURCES:  Laws,  1995,  ch.  467,  §  1;  Laws,  2006,  ch.  394,  §  2,  eff  from  and  after 
July  1,  2006. 

§  41-63-23.  Accreditation  and  quality  assurance  materials  of 
health-care  organizations;  discovery  or  introduction  into 
evidence  in  civil  actions;  admissibility  of  testimony  relating 
to  preparation,  evaluation  or  review  of  materials;  admissi- 
bility of  documents  from  original  sources. 

Accreditation  and  quality  assurance  materials,  as  defined  in  Sections 
41-63-21  through  41-63-29,  shall  be  held  in  confidence  and  shall  not  be  subject 
to  discovery  or  introduction  into  evidence  in  any  civil  action  against  the 
health-care  professional  or  institution.  No  person  involved  in  preparation, 
evaluation  or  review  of  accreditation  or  quality  assurance  materials  shall  be 
permitted  or  required  to  testify  in  any  civil  action  as  to  any  evidence  or  other 
matters  produced  or  presented  during  the  course  of  preparation,  evaluation  or 
review  of  such  materials  or  as  to  any  finding,  recommendation,  evaluation, 
opinion,  or  other  action  of  such  accreditation  or  quality  assurance  or  other 
person  involved  therein.  Information,  documents  or  records  otherwise  avail- 
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able  from  original  sources  are  not  to  be  construed  as  being  unavailable  for 
discovery  or  for  use  in  any  civil  action  merely  because  they  were  presented  or 
used  in  preparation  of  accreditation  or  quality  assurance  materials,  nor  should 
any  person  involved  in  preparation,  evaluation  or  review  of  such  materials  be 
prohibited  from  testifying  as  to  matters  within  his  knowledge,  but  the  witness 
testifying  should  not  be  asked  about  any  opinions  or  data  given  by  him  in 
preparation,  evaluation  or  review  of  accreditation  or  quality  assurance  mate- 
rials. 

SOURCES:  Laws,  1995,  ch.  467,  §  2,  eff  from  and  after  July  1,  1995. 

Cross  References  —  Applicability  of  the  provisions  of  this  section  in  certain  legal 
actions  brought  by  or  against  physicians,  hospitals  or  other  health  care  entities  or 
persons  acting  on  behalf  of  the  entities,  see  §  41-63-25. 

JUDICIAL  DECISIONS 


1.  In  general. 

2.  Privileged  matter. 

1.  In  general. 

The  legislature  clearly  had  constitu- 
tional authority  to  enact  §§  41-63-9  and 
41-63-23.  Claypool  v.  Mladineo,  724  So.  2d 
373  (Miss.  1998). 

2.  Privileged  matter. 

In  a  case  where  a  patient  was  injured 
during  an  attempted  escape  from  a  men- 
tal health  facility,  a  trial  court  did  not  err 
in  partially  denying  a  motion  in  limine 
because  a  patient  advocate  was  not  the 
equivalent  of  a  quality  assurance  officer 
and  subject  to  Miss.  Code  Ann.  §  41-63- 
23.  Miss.  Dep't  of  Mental  Health  v.  Hall, 
936  So.  2d  917  (Miss.  2006). 

The  privilege  for  records  and  tran- 
scripts of  the  proceedings  of  peer  review 
committees  does  not  extend  to  material 
otherwise  discoverable  from  original 
sources,  but  factual  data  available  to  the 
committee  (not  generated  by  or  collected 


for  the  use  of  the  committee)  is  discover- 
able. Claypool  V  Mladineo,  724  So.  2d  373 
(Miss.  1998). 

The  privilege  for  records  and  tran- 
scripts of  the  proceedings  of  peer  review 
committees  only  prohibits  persons  in- 
volved or  present  at  committee  proceed- 
ings from  testifying  as  to  the  evidence 
produced  during  the  committee  proceed- 
ings; a  person,  even  if  a  member  of  a 
committee  or  present  during  committee 
proceedings,  is  allowed  to  testify  to  other 
matters  within  his  knowledge  not  specifi- 
cally prohibited  by  the  statutory  lan- 
guage. Claypool  V.  Mladineo,  724  So.  2d 
373  (Miss.  1998). 

Defendants  who  assert  the  privilege  for 
records  and  transcripts  of  the  proceedings 
of  peer  review  committees  should  be  re- 
quired to  provide  the  names  and  ad- 
dresses of  all  present  claiming  the  medical 
peer  review  committee  proceedings  to  the 
plaintiffs  so  that  they  might  schedule  de- 
positions of  those  persons.  Claypool  v. 
Mladineo,  724  So.  2d  373  (Miss.  1998). 


§  41-63-25.  Accreditation  and  quality  assurance  materials  of 
health-care  organizations;  use  of  materials  in  proceedings 
relating  to  restriction  or  revocation  of  physician's  license. 

The  provisions  of  Section  41-63-23  shall  not  apply  in  any  legal  action 
brought  by  a  hospital  or  other  health-care  entity  to  restrict  or  revoke  a 
physician's  license  to  practice  medicine  or  hospital  staff  privileges,  or  in  any 
legal  action  brought  by  an  aggrieved  physician  against  any  hospital,  health- 
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care  entity,  or  person  acting  on  behalf  of  any  such  entity  for  actions  alleged  to 
have  been  malicious. 

SOURCES;  Laws,  1995,  ch.  467,  §  3,  eff  from  and  after  July  1,  1995. 

§  41-63-27.  Construction  of  Sections  41-63-21  through  41- 
63-29  with  Mississippi  Rules  of  Civil  Procedure  and  Evi- 
dence. 

It  is  not  the  intent  of  Sections  41-63-21  through  41-63-29  to  amend,  alter 
or  modify  the  Mississippi  Rules  of  Civil  Procedure  and  Evidence  as  promul- 
gated by  the  Mississippi  Supreme  Court. 

SOURCES:  Laws,  1995,  ch.  467,  §  4,  eff  from  and  after  July  1,  1995. 

§  41-63-29.  Effect  and  purpose  of  Sections  41-63-21  through 
41-63-29. 

The  provisions  of  Sections  41-63-21  through  41-63-29,  including  the 
confidentiality  provided  in  Sections  41-63-21  through  41-63-29  shall  be  deemed 
part  of  the  substantive  law  of  this  state  enacted  for  the  express  legislative 
purpose  of  promoting  quality  patient  care  through  accreditation  and  quality 
assurance  functions. 

SOURCES:  Laws,  1995,  ch.  467,  §  5,  eff  from  and  after  July  1,  1995. 
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CHAPTER  65 
[Reserved] 


CHAPTER  67 


Sec. 

41-67-1. 

41-67-2. 
41-67-3. 
41-67-4. 

41-67-5. 


41-67-6. 


41-67-7. 


41-67-8. 
41-67-9. 


41-67-10. 
41-67-11. 


41-67-12. 
41-67-13. 
41-67-15. 


41-67-16. 
41-67-17. 
41-67-19. 

41-67-21. 

41-67-23. 

41-67-25. 


li  Individual  On-Site  Wastewater  Disposal  System  Law 


Short  title;  legislative  purpose,  findings  and  intent  [Repealed  effective 
July  1,  2018]. 

Definitions  [Repealed  effective  July  1,  2018]. 
Duties  and  responsibilities  [Repealed  effective  July  1,  2018]. 
Duties  and  responsibilities  of  the  department  regarding  individual 
on-site  wastewater  disposal  systems  [Repealed  effective  July  1,  2018]. 
Filing  notice  of  intent  for  installation  of  an  individual  on-site  wastewa- 
ter disposal  system;  prior  written  approval  of  sewage  treatment  and 
disposal  system  required  before  connecting  water  utilities  [Repealed 
effective  July  1,  2018]. 

Applicability  of  chapter  to  certified  professional  evaluator  or  licensed 
professional  engineer;  soil  and  site  evaluation;  recommendations;  re- 
quest for  determination  of  suitability;  exemption  of  certain  property 
[Repealed  effective  July  1,  2018]. 

Approval  of  design  or  construction,  installation  of  disposal  system 
required;  requirements  for  approval  of  disposal  systems;  post-construc- 
tion or  installation  final  approval  request;  fines  for  noncompliance 
[Repealed  effective  July  1,  2018]. 
Repealed. 

Grandfathering  in  of  existing  individual  on-site  wastewater  disposal 
systems  until  certain  occurrences;  requirements  for  approval  [Repealed 
effective  July  1,  2018]. 

Testing  and  listing  of  advanced  treatment  systems  [Repealed  effective 
July  1,  2018]. 

Approval  of  individual  on-site  wastewater  disposal  systems  in  areas 

where  they  otherwise  would  not  be  approved;  requirements  for  approval 

[Repealed  effective  July  1,  2018]. 

Assessment  of  fees  [Repealed  effective  July  1,  2018]. 

Repealed. 

Authority  of  municipalities  and  boards  of  supervisors  to  adopt  more 

restrictive  ordinances  not  impaired;  Department  of  Health  prohibited 

from  approving  system  that  does  not  comply  with  more  restrictive 

ordinances  [Repealed  effective  July  1,  2018]. 

Repealed. 

Repealed. 

Demonstrable  competence  of  agents;  implementing  chapter;  completion 
of  department's  certification  training  [Repealed  effective  July  1,  2018]. 
Owner  repair  of  malfunctioning  disposal  system;  abatement  of  health 
hazards;  penalty  for  violations  [Repealed  effective  July  1,  2018]. 
Inspection  by  Department  where  Department  approval  requested  [Re- 
pealed effective  July  1,  2018]. 

Certification  of  installers  required;  exception;  renewal;  revocation;  cer- 
tified installers  listed;  penalty  for  operating  without  certification  [Re- 
pealed effective  July  1,  2018]. 


General  Provisions   

Wastewater  Advisory  Board 


41-67-1 
41-67-101 


GENERAL  PROVISIONS 
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41-67-27.  Registration  required  for  manufacturers  of  individual  on-site  wastewa- 
ter disposal  system  components  to  operate  or  do  business  in  state; 
penalties  [Repealed  effective  July  1,  2018]. 

41-67-28.        Violations;  penalties  and  damages  [Repealed  effective  July  1,  2018]. 

41-67-29.         Appeals  [Repealed  effective  July  1,  2018]. 

41-67-31.  Repeal  of  Sections  41-67-1  through  41-67-29  and  Sections  41-67-33 
through  41-67-41. 

41-67-33.  Procedures  for  conducting  reviews  requested  by  persons  aggrieved  by 
disapproval  or  requirements  for  on-site  wastewater  disposal  system; 
application  for  variance;  hearing;  final  decision  by  State  Health  Officer 
[Repealed  effective  July  1,  2018]. 

41-67-35.  Repealed. 

41-67-37.         Certified  professional  evaluator;  certification  requirements;  renewal; 

official  list  of  certified  professional  evaluators;  penalty  for  operating 
without  certification  [Repealed  effective  July  1,  2018]. 

41-67-39.  Certificate  required  for  person  operating  as  pumper  removing  and 
disposing  of  sludge  from  on-site  wastewater  disposal  systems;  certificate 
requirements;  official  list  of  certified  pumpers;  penalty  for  operating 
without  license;  suspension  or  revocation  of  pumper  certification; 
grounds;  renewal  [Repealed  effective  July  1,  2018]. 

41-67-41.  Wastewater  Advisory  Council  created;  purpose;  composition  [Repealed 
effective  July  1,  2018]. 


§  41-67-1.    Short  title;  legislative  purpose,  findings  and  intent 
[Repealed  effective  July  1,  2018]. 

(1)  This  chapter  shall  be  known  and  may  be  cited  as  the  "IMississippi 
Individual  On-Site  Wastewater  Disposal  System  Law." 

(2)  It  is  the  purpose  of  the  Legislature  through  this  chapter  to  protect 
human  health  and  the  environment  while  providing  for  reasonable  use  of 
individual  on-site  wastewater  disposal  systems.  The  Legislature  finds  that 
continued  installation  and  operation  of  individual  on-site  wastewater  disposal 
systems  in  a  faulty  or  improper  manner,  in  a  manner  that  lacks  essential 
maintenance  for  the  system,  or  in  areas  where  unsuitable  soil  and  population 
density  adversely  affect  the  efficiency  and  functioning  of  these  systems,  has  a 
detrimental  effect  on  the  public  health  and  welfare  and  the  environment 
through  contamination  of  land,  groundwater  and  surface  waters.  The  Legis- 
lature, therefore,  expresses  a  general  preference  for  the  installation  and 
operation  of  centralized  wastewater  treatment  systems  in  IVIississippi,  where 
feasible.  The  Legislature  recognizes,  however,  that  individual  on-site  waste- 
water treatment  and  disposal  systems  help  meet  the  needs  of  the  state's 
citizens,  especially  in  rural  locations,  and  can  be  rendered  ecologically  safe  and 
protective  of  the  public  health  if  the  systems  are  designed,  installed,  con- 
structed, maintained  and  operated  properly.  It  is  the  intent  of  the  Legislature 
to  allow  the  continued  installation,  use  and  maintenance  of  individual  on-site 
wastewater  disposal  systems  in  a  manner  that  will  not  jeopardize  public 
health  and  welfare  or  the  environment. 

SOURCES:  Laws,  1996,  ch.  516,  §  1;  reenacted  without  change.  Laws,  2001,  ch. 
578;  reenacted  without  change,  Laws,  2002,  ch.  493,  §  1;  reenacted  without 
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change,  Laws,  2003,  ch.  525,  §  1;  reenacted  without  change.  Laws,  2005,  ch. 
545,  §  1;  reenacted  without  change.  Laws,  2006,  ch.  391,  §  1;  reenacted  and 
amended.  Laws,  2008,  ch.  563,  §  1;  reenacted  without  change.  Laws,  2011, 
ch.  544,  §  1;  reenacted  and  amended.  Laws,  2013,  ch.  513,  §  1,  eff  from  and 
after  July  1,  2013. 

Editor's  Note  —  A  prior  §  41-67-1  [Laws,  1978,  ch.  455,  §  1,  eff  from  and  after  July 
1,  1978]  was  repealed  by  provisions  of  §  41-67-17,  effective  July  1,  1995. 
For  repeal  of  this  section,  see  §  41-67-31. 

Amendment  Notes  —  The  2011  amendment  reenacted  the  section  without  change. 

The  2013  amendment  reenacted  and  amended  the  section  by  substituting  "central- 
ized wastewater  treatment  systems"  for  "centralized  sewerage  systems"  in  the  third 
sentence  of  (2). 

JUDICIAL  DECISIONS 


1.  Interpretation. 

Both  Miss.  Code  Ann.  §  19-5-151  et  seq. 
and  Miss.  Code  Ann.  §  41-67-1  et  seq., 
regulate  health-related  matters.  As  such, 
they  can  be  considered  in  pari  materia, 
and  any  ambiguities  in  one  provision 
should  be  resolved  by  applying  the  statute 
consistently  with  other  statutes  dealing 
with  the  same  or  similar  subject  matter. 
Green  v.  Cleary  Water,  Sewer  &  Fire  Dist., 
910  So.  2d  1022  (Miss.  2005),  writ  of 
certiorari  denied  by  547  U.S.  1098,  126  S. 
Ct.  1883,  164  L.  Ed.  2d  568,  2006  U.S. 
LEXIS  3287,  74  U.S.L.W.  3598  (2006). 

Water  and  sewer  district's  ordinance 
regulating  individual  wastewater  disposal 
systems  was  not  preempted  by  Mississippi 


Individual  On-Site  Wastewater  Disposal 
System  Law,  Miss.  Code  Ann.  §§  41-67-1 
to  41-67-31,  and  was  a  valid  exercise  of 
sewer  district's  general  police  powers  and 
its  power  to  regulate  it's  the  general 
health  of  its  residents  granted  under 
Miss.  Code  Ann.  §  19-5-173.  The  Missis- 
sippi On-Site  Wastewater  Disposal  Sys- 
tem Law,  while  not  mentioning  sewer  dis- 
tricts, did  not  expressly  prevent  sewer 
districts  from  regulating  the  use  or  main- 
tenance of  individual  on-site  wastewater 
disposal  systems,  and  it  did  not  repeal 
Miss.  Code  Ann.  §  19-5-173.  Green  v. 
Cleary  Water,  Sewer  &  Fire  Dist.,  910  So. 
2d  1  (Miss.  Ct.  App.  2004). 


§  41-67-2.    Definitions  [Repealed  effective  July  1,  2018]. 

For  purposes  of  this  chapter,  the  following  v^ords  shall  have  the  meanings 
ascribed  herein  unless  the  context  clearly  indicates  otherwise: 

(a)  "Advanced  treatment  system"  means  an  individual  on-site  wastewa- 
ter treatment  system  that  complies  with  Section  41-67-10. 

(b)  "Board"  means  the  Mississippi  State  Board  of  Health. 

(c)  "Centralized  wastewater  treatment  system"  means  a  wastewater 
collection  and  treatment  system  that  consists  of  collection  sewers  and  a 
centralized  treatment  facility  other  than  an  individual  on-site  wastewater 
disposal  system. 

(d)  "Certified  installer"  means  any  person  who  has  met  the  require- 
ments of  Section  41-67-25. 

(e)  "Certified  manufacturer"  means  any  person  registered  with  the 
department  who  holds  a  written  certification  issued  by  the  department 
allowing  the  manufacturer  to  sell  on-site  wastewater  products  in  the  state. 

(f)  "Certified  professional  evaluator"  means  any  person  who  has  met  the 
requirements  of  Section  41-67-37  or  a  licensed  professional  engineer. 
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(g)  "Certified  pumper"  means  any  person  registered  with  the  depart- 
ment who  holds  a  written  certification  issued  by  the  department  allowing 
the  person  to  engage  in  the  removal  and  disposal  of  sludge,  grease  and  waste 
and  who  has  met  the  requirements  of  Section  41-67-39. 

(h)  "Cluster  system"  means  a  wastewater  collection  and  treatment 
system  under  some  form  of  common  or  private  ownership  and  management 
that  provides  treatment  and  dispersal/discharge  of  wastewater  from  two  (2) 
or  more  homes  or  buildings  but  less  than  a  subdivision. 

(i)  "Conventional  system"  means  an  individual  on-site  wastewater 
disposal  system  consisting  of  a  septic  tank  and  subsurface  disposal  field. 

(j)  "Department"  means  the  Mississippi  State  Department  of  Health. 

(k)  "Decentralized  wastewater  treatment  system"  means  any  commer- 
cial wastewater  treatment  for  fewer  than  ten  (10)  lots. 

(/)  "Effluent"  means  sewage,  water,  or  other  liquid,  partially  or  com- 
pletely treated  or  in  its  natural  state,  flowing  out  of  a  septic  tank,  advanced 
treatment  system,  or  other  treatment  system  or  system  component  by  the 
department. 

(m)  "Final  approval"  means  an  issuance  of  a  document  from  the 
department  stating  that  a  determination  has  been  made  by  the  department 
that  the  individual  on-site  wastewater  disposal  system  recommended/de- 
signed has  been  installed  and  fulfills  all  requirements  under  this  chapter  or 
any  variance  that  has  been  granted  by  the  department. 

(n)  "Generator"  means  any  person  whose  act  or  process  produces 
sewage  or  other  material  suitable  for  disposal  in  an  individual  on-site 
wastewater  disposal  system. 

(o)  "Individual  on-site  wastewater  disposal  system"  means  a  sewage 
treatment  and  effluent  disposal  system  that  does  not  discharge  into  waters 
of  the  state,  that  serves  only  one  (1)  legal  tract,  that  accepts  only  residential 
waste  and  similar  waste  streams  maintained  on  the  property  of  the  genera- 
tor, and  that  is  designed  and  installed  in  accordance  with  this  law  and 
regulations  of  the  board. 

(p)  "Notice  of  intent"  means  notification  by  an  applicant  to  the  depart- 
ment prior  to  construction  and  submission  of  all  required  information,  which 
is  used  by  the  department  to  initiate  the  process  to  evaluate  the  property  for 
the  suitability  of  an  individual  on-site  wastewater  disposal  system. 

(q)  "Performance-based  system"  means  an  individual  on-site  wastewa- 
ter disposal  system  designed  to  meet  standards  established  to  designate  a 
level  of  treatment  of  wastewater  that  an  individual  on-site  wastewater 
disposal  system  must  meet,  including,  but  not  limited  to,  biochemical  oxygen 
demand,  total  suspended  solids,  nutrient  reduction  and  fecal  coliform. 

(r)  "Permit/recommendation"  means  that  a  person  has  filed  a  notice  of 
intent  with  the  department  and  the  department  has  made  a  determination 
of  the  suitability  of  the  property  for  the  use  of  an  individual  on-site 
wastewater  disposal  system. 

(s)  "Person"  means  any  individual,  trust,  firm,  joint-stock  company, 
public  or  private  corporation  (including  a  government  corporation),  partner- 
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ship,  association,  state,  or  any  agency  or  institution  thereof,  municipahty, 
commission,  pohtical  subdivision  of  a  state  or  any  interstate  body,  and 
includes  any  officer  or  governing  or  managing  body  of  any  municipahty, 
pohtical  subdivision,  or  the  United  States  or  any  officer  or  employee  thereof. 

(t)  "Plot  plan"  means  a  property  drawing  reflecting  property  lines,  site 
features  (such  as  ponds,  wells,  etc.),  dwellings  and  any  other  intended  uses 
of  the  property  therein  including  encumbrances. 

(u)  "Property  of  the  generator"  means  land  owned  by  or  under  perma- 
nent legal  easement  or  lease  to  the  generator. 

(v)  "Qualified  homeowner  maintenance  provider"  means  the  current 
owner  of  a  specific  residence  where  that  homeowner  resides  and  where  the 
homeowner  has  met  the  requirements  of  the  rules  and  regulations  of  the 
department  to  provide  maintenance  for  his  or  her  system. 

(w)  "Licensed  professional  engineer"  means  any  person  who  has  met 
the  requirements  under  Section  73-13-23(1)  and  who  has  been  issued  a 
certificate  of  registration  as  a  professional  engineer. 

(x)  "Septage"  means  the  liquid,  solid,  and  semisolid  material  that 
results  from  wastewater  pretreatment  in  a  septic  tank,  portable  toilet,  or 
grease  trap,  which  must  be  pumped,  hauled,  treated  and  disposed  of 
properly. 

(y)  "Subdivision"  means  any  tract  or  combination  of  adjacent  tracts  of 
land  that  is  subdivided  into  ten  (10)  or  more  tracts,  sites  or  parcels  for  the 
purpose  of  commercial  or  residential  development. 

SOURCES:  Laws,  1996,  ch.  516,  §  2;  reenacted  without  change.  Laws,  2001,  ch. 
578,  §  2;  reenacted  without  change.  Laws,  2002,  ch.  493,  §  2;  reenacted 
without  change.  Laws,  2003,  ch.  525,  §  2;  reenacted  and  amended.  Laws, 
2005,  ch.  545,  §  2;  reenacted  without  change.  Laws,  2006,  ch.  391,  §  2; 
reenacted  and  amended.  Laws,  2008,  ch.  563,  §  2;  reenacted  and  amended, 
Laws,  2011,  ch.  544,  §  2;  reenacted  and  amended,  Laws,  2013,  ch.  513,  §  2, 
eff  from  and  after  July  1,  2013. 

Joint  Legislative  Committee  Note  —  Pursuant  to  Section  1-1-109,  the  Joint 
Legislative  Committee  on  Compilation,  Revision  and  Publication  of  Legislation  cor- 
rected an  error  in  a  statutory  reference  at  the  end  of  (a)  by  substituting  "Section 
41-67-10"  for  "Section  47-67-10."  The  Joint  Committee  ratified  the  correction  at  its 
August  1,  2013,  meeting. 

Editor's  Note  —  For  repeal  of  this  section,  see  §  41-67-31. 

Amendment  Notes  —  The  2011  amendment  reenacted  and  amended  the  section  by 
inserting  "Certified"  in  (e);  adding  (f);  adding  "or  a  registered  professional  engineer"  to 
the  end  of  (g);  adding  (h);  deleted  "gravity-fed"  preceding  "subsurface  disposal  system" 
in  (i);  adding  (k),  (n),  (s);  and  making  minor  stylistic  changes. 

The  2013  amendment  reenacted  and  amended  the  section  by  adding  (h),  (k),  (1),  (r), 
(t)  and  (x),  deleting  former  (b),  which  defined  "alternative  system,"  redesignating  former 
(c)  through  (h)  as  (b)  through  (g),  former  (k)  through  (o)  as  (m)  through  (q),  former  (p) 
as  (s),  former  (q)  through  (s)  as  (u)  through  (w)  and  former  (t)  as  (y),  substituting 
"system"  for  "systems"  both  times  it  appears  and  "complies"  for  "comply"  in  (a),  rewriting 
(c),  substituting  "licensed  professional"  for  "registered  professional"  in  (f),  adding  "and 
who  has  met  the  requirements  of  Section  41-67-39"  at  the  end  of  (g),  rewriting  (m), 
substituting  "department  to  initiate  the  process  to  evaluate  the  property  for  the 
suitability  of  an  individual"  for  "department  to  design  an  individual"  in  (p),  inserting 
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"maintenance  provides"  and  substituting  "requirements  of  the  rules  and  regulations  of 
the  department  to  provide  maintenance  for  his  or  her  system"  for  "requirements  of  the 
Department  of  Health  regulations"  in  (u)  and  substituting  "Licensed  professional"  for 
"Registered  professional"  in  (w). 

§  41-67-3.    Duties  and  responsibilities  [Repealed  effective 
July  1,  2018]. 

(1)  The  board  and/or  the  department  shall  have  the  following  duties  and 
responsibilities: 

(a)  To  exercise  general  supervision  over  the  design,  installation,  opera- 
tion and  maintenance  of  individual  on-site  wastev^ater  disposal  systems, 
decentralized  v^astev^ater  treatment  systems  and  cluster  systems; 

(b)  To  adopt,  modify,  repeal  and  promulgate  rules  and  regulations,  after 
due  notice  and  hearing,  and  vv^here  not  otherwise  prohibited  by  federal  or 
state  law,  to  make  exceptions  to,  to  grant  exemptions  from  and  to  enforce 
rules  and  regulations  implementing  or  effectuating  the  duties  of  the  board 
under  this  chapter  to  protect  the  public  health.  The  board  may  grant 
variances  from  rules  and  regulations  adopted  under  this  chapter,  including 
requirements  for  buffer  zones,  or  from  setbacks  required  under  Section 
41-67-7  where  the  granting  of  a  variance  shall  not  subject  the  public  to 
unreasonable  health  risks  or  jeopardize  environmental  resources; 

(c)  To  provide  or  deny  certification  for  persons  engaging  in  the  business 
for  hire  of  the  installation,  operation  or  maintenance  of  individual  on-site 
wastewater  disposal  systems  and  persons  engaging  in  the  removal  and 
disposal  of  the  sludge  and  liquid  waste  from  those  systems; 

(d)  To  suspend  or  revoke  certifications  issued  to  persons  engaging  in  the 
business  for  hire  of  the  installation,  operation  or  maintenance  of  individual 
on-site  wastewater  disposal  systems  or  persons  engaging  in  the  removal  and 
disposal  of  the  sludge  and  liquid  waste  from  those  systems,  when  it  is 
determined  the  person  has  violated  this  chapter  or  applicable  rules  and 
regulations; 

(e)  To  require  the  submission  of  information  deemed  necessary  by  the 
department  to  determine  the  suitability  of  individual  lots  for  individual 
on-site  wastewater  disposal  systems  for  the  purpose  of  commercial  or 
residential  development;  and 

(f)  To  adopt,  modify,  repeal  and  promulgate  rules  and  regulations,  after 
due  notice  and  hearing,  and  where  not  otherwise  prohibited  by  federal  or 
state  law,  as  necessary  to  determine  the  suitability  of  individual  on-site 
wastewater  disposal  systems  in  subdivisions. 

(2)  To  assure  the  effective  and  efficient  administration  of  this  chapter,  the 
board  shall  adopt  rules  governing  the  design,  construction  or  installation, 
operation  and  maintenance  of  individual  on-site  wastewater  disposal  systems, 
including  rules  concerning  the: 

(a)  Review  and  approval  of  individual  on-site  wastewater  disposal 
systems  in  accordance  with  Section  41-67-6; 

(b)  Certification  of  installers; 
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(c)  Certification  of  pumpers; 

(d)  Certification  of  manufacturers; 

(e)  Certification  of  professional  evaluators;  and 

if)  Creation  of  regulations  that  authorize  the  original  and  any  subse- 
quent homeowner  to  be  trained  by  certified  installers  as  defined  in  Section 
41-67-25(2)  or  other  factory  representatives  in  order  to  educate  the  home- 
owner with  the  necessary  knowledge  to  provide  maintenance  to  the  home- 
owner's system;  no  fees  shall  be  charged  to  the  homeowner  for  such  training, 
thus  allowing  the  homeowner  to  meet  the  requirements  of  Section  41-67- 
7(5). 

(3)  In  addition,  the  board  shall  adopt  rules  establishing  performance 
standards  for  individual  on-site  wastewater  disposal  systems  for  single  family 
residential  generators  and  rules  concerning  the  operation  and  maintenance  of 
individual  on-site  wastewater  disposal  systems  designed  to  meet  those  stan- 
dards. The  performance  standards  shall  be  consistent  with  the  federal  Clean 
Water  Act,  maintaining  the  wastes  on  the  property  of  the  generator  and 
protection  of  the  public  health.  Rules  for  the  operation  and  maintenance  of 
individual  on-site  wastewater  disposal  systems  designed  to  meet  performance 
standards  shall  include  rules  concerning  the  following: 

(a)  A  standard  application  form  and  requirements  for  supporting  docu- 
mentation; 

(b)  Application  review; 

(c)  Approval  or  denial  of  authorization  for  proposed  systems; 

(d)  Requirements,  as  deemed  appropriate  by  the  board,  for  annual 
renewal  of  authorization; 

(e)  Enforcement  of  the  requirements  and  conditions  of  authorization; 

and 

(f)  Inspection,  monitoring,  sampling  and  reporting  on  the  performance 
of  the  system. 

Any  system  proposed  for  authorization  in  accordance  with  performance 
standards  must  be  designed  and  certified  by  a  licensed  professional  engineer 
in  the  State  of  Mississippi  and  must  be  authorized  by  the  department  before 
installation. 

(4)  To  the  extent  practicable,  all  rules  and  regulations  adopted  under  this 
chapter  shall  give  maximum  flexibility  to  persons  installing  individual  on-site 
wastewater  disposal  systems  and  all  options  consistent  with  the  federal  Clean 
Water  Act,  consistent  with  maintaining  the  wastes  on  the  property  of  the 
generator  and  consistent  with  protection  of  the  public  health.  In  addition,  all 
rules  and  regulations,  to  the  extent  practicable,  shall  encourage  the  use  of 
economically  feasible  systems,  including  all  techniques  and  technologies  for 
individual  on-site  wastewater  disposal. 

(5)  All  regulations  shall  be  applied  uniformly  in  all  areas  of  the  state  and 
shall  take  into  consideration  and  make  provision  for  different  types  of  soil  in 
the  state  when  performing  soil  and  site  evaluations. 
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SOURCES:  Laws,  1996,  ch.  516,  §  3;  reenacted  without  change,  Laws,  2001,  ch. 
578,  §  3;  reenacted  without  change.  Laws,  2002,  ch.  493,  §  3;  reenacted 
without  change,  Laws,  2003,  ch.  525,  §  3;  reenacted  and  amended.  Laws, 
2005,  ch.  545,  §  3;  reenacted  without  change.  Laws,  2006,  ch.  391,  §  3; 
reenacted  and  amended.  Laws,  2008,  ch.  563,  §  3;  reenacted  and  amended, 
Laws,  2011,  ch.  544,  §  3  ;  reenacted  and  amended.  Laws,  2013,  ch.  513,  §  3, 
eff  from  and  after  July  1,  2013. 

Editor's  Note  —  A  prior  §  41-67-3  [Laws,  1978,  ch  455,  §  2;  Laws,  1987,  ch.  512, 
§  1;  reenacted.  Laws,  1989,  ch.  555,  §  1;  reenacted  and  amended,  Laws,  1991,  ch.  616, 
§  1,  eff  from  and  after  passage  (approved  May  3,  1991)  ]  was  repealed  by  provisions  of 
§  41-67-17,  effective  July  1,  1995. 

For  repeal  of  this  section,  see  §  41-67-31. 

Amendment  Notes  —  The  2011  amendment  reenacted  and  amended  the  section  by 
rewriting  (2);  deleting  former  (3)(d),  which  read:  "Certification  of  certified  maintenance 
providers";  inserting  "no  fees  shall  be  charged  to  the  homeowner  for  such  training" 
following  "homeowner's  system"  in  (3)(e);  deleted  "who  is  a  certified  professional 
evaluator"  preceding  "State  of  Mississippi"  in  the  last  paragraph  of  (4);  and  made  minor 
stylistic  changes. 

The  2013  amendment  reenacted  and  amended  the  section  by  substituting  "board 
and/or  the  department"  for  "State  Board  of  Health"  in  the  introductory  paragraph  of  (1), 
substituting  "installation"  for  "construction"  and  adding  "decentralized  wastewater 
treatment  systems  and  cluster  systems"  in  (l)(a),  substituting  "business  for  hire  of  the 
installation,  operation  or  maintenance"  for  "business  of  the  design,  construction  or 
installation"  in  (l)(c)  and  (d),  inserting  "for  the  purpose  of  commercial  or  residential 
development"  in  (l)(e),  deleting  former  (2),  which  provided  that  certain  certified 
individuals  could  provide  services  relating  to  the  design  of  an  individual  on-site 
wastewater  disposal  system  to  comply  with  the  chapter,  redesignating  former  (3) 
through  (6)  as  (2)  through  (5),  in  (2),  deleting  the  language  following  "installers"  in  (b), 
deleting  former  (c),  which  read:  "Registration  and  requirements  for  testing  and  listing 
of  manufacturers  of  advanced  treatment  systems,"  adding  (c)  and  (d),  redesignating 
former  (d)  and  (e)  as  (e)  and  (f),  deleting  "certified"  preceding  "professional"  in  (e),  in  (f), 
substituting  "by  certified  installers  as  defined  in  Section  41-67-25(2)"  for  "by  factory 
certified  installers,"  and  substituting  "Section  41-67-7(5)"  for  "Section  41-67-6(8)"  at  the 
end  ,  in  the  last  paragraph  of  (3),  substituting  "licensed  professional  engineer  in  the 
State  of  Mississippi"  for  "professional  engineer  registered  in  the  State  of  Mississippi," 
in  (4),  substituting  "disposal  systems  and  all  options"  for  "disposal  systems  and  a 
maximum  number  of  options"  and  "including  all  techniques"  for  "including  alternative 
techniques,"  and  deleting  former  (7),  which  required  public  utilities  supplying  water  to 
obtain  written  approval  before  making  connections  to  residences. 

Cross  References  —  Powers  and  duties  of  State  Board  of  Health,  including 
requirement  by  Board  that,  from  and  after  January  1,  1998,  persons  installing 
individual  onsite  wastewater  disposal  systems  or  removing  waste  from  such  systems  be 
licensed  to  do  so,  see  §  41-3-15. 

Certification  of  professional  evaluators,  see  §  41-67-37. 

Federal  Aspects  —  Clean  Water  Act  generally,  see  33  USCS  §§  1251  et  seq. 
ATTORNEY  GENERAL  OPINIONS 

An  aerobic  treatment  system  must  be  party  certifying  program  according  to  the 

tested  and  listed  according  to  the  rules  of  rules  and  regulations  of  the  Board  for 

the  Board  of  Health  and,  in  addition,  must  testing  and  listing  of  manufacturers  of 

have  been  tested  and  listed  by  a  third  such  systems  and  must  also  be  in  compli- 
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ance  with  the  most  current  revision  of  the 
ANSI/NSF  standard.  Hall,  January  30, 
1998,  A.G.  Op.  #98-0047. 

The  Mississippi  State  Department  of 
Health  is  the  proper  party  to  approve  the 
design,  construction,  and  installation  of 
an  on-site  waste  water  disposal  system 
when  so  requested;  thus,  a  county  board  of 
supervisors  does  not  have  authority  to 
prohibit  professional  engineers  from  de- 
signing, constructing,  or  installing  indi- 
vidual on-site  wastewater  disposal  sys- 
tems,   or    directly    supervising  same. 


Thompson,  Jr.,  Oct.  12,  2001,  A.G.  Op. 
#01-0627. 

The  board  of  health  has  the  authority  to 
adopt  regulations  aimed  at  owners  of  in- 
dividual onsite  wastewater  disposal  sys- 
tems (lOWDS)  setting  minimum  stan- 
dards concerning  the  maintenance  of  the 
lOWDS,  and  also  to  provide  for  periodic 
inspections  to  ensure  such  compliance, 
but  the  board  may  not  require  owners  to 
enter  maintenance  contracts.  Amy,  Apr. 
18,  2006,  A.G.  Op.  06-0018. 


§  41-67-4.  Duties  and  responsibilities  of  the  department  re- 
garding individual  on-site  wastewater  disposal  systems  [Re- 
pealed effective  July  1,  2018]. 

(1)  The  department  shall  determine  the  feasibility  of  establishing  central- 
ized wastewater  treatment  systems  upon  the  submission  by  the  developer  of  a 
preliminary  design  and  feasibility  study  prepared  by  a  licensed  professional 
engineer.  The  developer  may  request  and  obtain  a  hearing  before  the  board  if 
the  developer  is  dissatisfied  with  the  department's  determination  of  feasibility. 
The  determination  that  a  centralized  wastewater  treatment  system  must  be 
established  shall  be  made  without  regard  to  whether  the  establishment  of  a 
centralized  wastewater  treatment  system  is  authorized  by  law  or  is  subject  to 
approval  by  one  or  more  state  or  local  government  or  public  bodies.  Whenever 
a  developer  requests  a  determination  of  feasibility,  the  department  must  make 
the  determination  within  thirty  (30)  days  after  receipt  of  the  preliminary 
design  and  feasibility  study  from  the  developer.  The  department  shall  state  in 
writing  the  reasons  for  its  determination.  If  the  department  does  not  make  a 
determination  within  thirty  (30)  days,  all  sites  within  the  subdivision  shall  be 
approved,  if  a  certified  installer  attests  or  a  department  environmentalist 
determines  that  each  site  can  be  adequately  served  by  an  individual  on-site 
wastewater  disposal  system. 

(2)  Where  subdivisions  are  proposed  that  are  composed  of  fewer  than 
thirty-five  (35)  building  sites,  and  no  centralized  wastewater  treatment  system 
is  available,  the  department  may  waive  the  requirement  for  a  feasibility  study. 
If  the  feasibility  study  is  waived,  all  sites  within  the  subdivision  shall  be 
approved,  if  a  certified  installer  attests  or  a  department  environmentalist 
determines  that  each  site  can  be  adequately  served  by  an  individual  on-site 
wastewater  disposal  system. 

(3)  No  feasibility  study  or  centralized  wastewater  treatment  system  shall 
be  required  for  subdivisions  designed,  laid  out,  platted  or  partially  constructed 
before  July  1,  1988,  or  for  any  subdivision  that  was  platted  and  recorded 
during  the  period  from  July  1,  1995,  through  June  30,  1996. 

(4)  "Feasibility  study"  means  a  written  evaluation  and  analysis  of  the 
potential  of  a  proposed  project  that  is  based  on  investigation  and  research  by 
a  licensed  professional  engineer  to  give  cost  comparison  between  centralized  or 
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decentralized  treatment  and  disposal  and  individual  on-site  wastewater  dis- 
posal systems. 

SOURCES:  Laws,  1996,  ch.  516,  §  4;  reenacted  without  change.  Laws,  2001,  ch. 
578,  §  4;  reenacted  without  change.  Laws,  2002,  ch.  493,  §  4;  reenacted  and 
amended.  Laws,  2003,  ch.  525,  §  4;  Laws,  2005,  ch.  545,  §  4;  reenacted 
without  change.  Laws,  2006,  ch.  391,  §  4;  reenacted  without  change.  Laws, 
2008,  ch.  563,  §  4;  reenacted  without  change.  Laws,  2011,  ch.  544,  §  4; 
reenacted  and  amended.  Laws,  2013,  ch.  513,  §  4,  eff  from  and  after  July  1, 
2013. 

Joint  Legislative  Committee  Note  —  Pursuant  to  Section  1-1-109,  the  Joint 
Legislative  Committee  on  Compilation,  Revision  and  Publication  of  Legislation  cor- 
rected an  error  at  the  end  of  the  second  sentence  of  (1)  by  substituting  "department's 
determination  of  feasibility"  for  "board's  determination  of  feasibility"  The  Joint  Com- 
mittee ratified  the  correction  at  its  August  1,  2013,  meeting. 

Editor's  Note  —  A  prior  §  41-67-4  [Laws,  1992,  ch.  536,  §  1,  eff  from  and  after  July 
1,  1992]  was  repealed  by  provisions  of  §  41-67-17,  effective  July  1,  1995. 

For  repeal  of  this  section,  see  §  41-67-31. 

Amendment  Notes  —  The  2011  amendment  reenacted  the  section  without  change. 

The  2013  amendment  reenacted  and  amended  the  section  by  substituting  "depart- 
ment" for  "board"  in  the  first,  fourth,  fifth  and  sixth  sentences  of  (1)  and  in  the  first 
sentence  of  (2),  substituting  "centralized  wastewater  treatment  system"  for  references 
to  "community  sewerage  systems"  and  "sewerage  system"  in  (1)  and  (3),  inserting 
"licensed"  preceding  "professional  engineer"  near  the  end  of  the  first  sentence  of  (1), 
substituting  "thirty  (30)  days"  for  "forty-five  (45)  days"  in  the  fourth  and  sixth  sentences 
of  (1),  inserting  "or  a  department  environmentalist  determines"  near  the  end  of  (2)  and 
(3),  substituting  "Where  subdivisions  are  proposed  that  are  composed"  for  "Where 
residential  subdivisions  are  proposed  which  are  composed,"  and  "no  centralized  waste- 
water treatment  system  is  available"  for  "no  system  of  sanitary  sewers  is  available  to 
which  collection  sewers  may  be  feasibly  connected"  in  the  first  sentence  of  (2),  and 
adding  (4). 

§  41-67-5.  Filing  notice  of  intent  for  installation  of  an  indi- 
vidual on-site  wastewater  disposal  system;  prior  written 
approval  of  sewage  treatment  and  disposal  system  required 
before  connecting  water  utilities  [Repealed  effective  July  1, 
2018]. 

(1)  No  owner,  lessee  or  developer  shall  construct  or  place  any  mobile, 
modular  or  permanently  constructed  residence,  building  or  facility,  which  may 
require  the  installation  of  an  individual  on-site  wastewater  disposal  system, 
without  having  first  submitted  a  notice  of  intent  to  the  department.  Upon 
receipt  of  a  notice  of  intent,  the  department  shall  provide  the  owner,  lessee  or 
developer  with  complete  information  on  individual  on-site  wastewater  disposal 
systems,  including,  but  not  limited  to,  applicable  rules  and  regulations 
regarding  the  design,  installation,  operation  and  maintenance  of  individual 
on-site  wastewater  disposal  systems  and  known  requirements  of  lending 
institutions  for  approval  of  the  systems. 

(2)  No  public  utility  supplying  water  shall  make  connection  to  any 
dwelling,  house,  mobile  home  or  residence  without  the  prior  written  approval 


937 


§  41-67-6 


Public  Health 


of  the  department  certifying  that  the  plan  for  the  sewage  treatment  and 
disposal  system  at  the  location  of  the  property  complies  with  this  chapter. 
Connections  of  water  utilities  may  be  made  during  construction  if  the  depart- 
ment has  approved  a  plan  for  a  sewage  treatment  and  disposal  system  and  the 
owner  of  the  property  has  agreed  to  have  the  system  inspected  and  approved 
by  the  department  before  the  use  or  occupancy  of  the  property. 

(3)  The  department  shall  furnish  to  the  county  tax  assessor  or  collector, 
upon  request,  the  name  and  address  of  the  person  submitting  a  notice  of  intent 
and  the  section,  township  and  range  of  the  lot  or  tract  of  land  on  which  the 
individual  on-site  wastewater  disposal  system  will  be  installed. 

SOURCES:  Laws,  1996,  ch.  516,  §  5;  reenacted  without  change,  Laws,  2001,  ch. 
578,  §  5;  reenacted  and  amended,  Laws,  2002,  ch.  493,  §  5;  reenacted 
without  change.  Laws,  2003,  ch.  525,  §  5;  reenacted  without  change.  Laws, 
2005,  ch.  545,  §  5;  reenacted  without  change,  Laws,  2006,  ch.  391,  §  5; 
reenacted  and  amended,  Laws,  2008,  ch.  563,  §  5;  reenacted  without 
change.  Laws,  2011,  ch.  544,  §  5;  reenacted  and  amended.  Laws,  2013,  ch. 
513,  §  5,  eff  from  and  after  July  1,  2013. 

Editor's  Note  —  A  prior  §  47-67-5  [Laws,  1978,  ch.  455,  §  6;  Laws,  1987,  ch.  512, 
§  2;  Laws,  1989,  ch.  555,  §  2;  reenacted  and  amended.  Laws,  1991,  ch.  616,  §  2;  Laws, 
1992,  ch.  536,  §  2,  effective  from  and  after  July  1,  1992]  was  repealed  by  provisions  of 
§  41-67-17,  eff  July  1,  1995. 

For  repeal  of  this  section,  see  §  41-67-31. 

Amendment  Notes  —  The  2011  amendment  reenacted  the  section  without  change. 

The  2013  amendment  reenacted  and  amended  the  section  by  deleting  "construction" 
preceding  "installation,  operation  and  maintenance"  in  the  last  sentence  of  (1),  and 
rewriting  (2). 

Cross  References  —  Powers  and  duties  of  State  Department  of  Health,  see 
§  41-3-15. 

Exemption  of  certain  property  from  the  provisions  of  subsection  (2)  of  this  section,  see 
§  41-67-6. 

RESEARCH  REFERENCES 


Am  Jur.  61C  Am.  Jur.  2d,  Pollution 
Control  §  1943. 

CJS.  lAC.J.S.,  Actions  §§  58,  128,  137, 
148,  156. 


94  C.J.S.,  Waters  §§  195,  253,  276,  281. 


§  41-67-6.  Applicability  of  chapter  to  certified  professional 
evaluator  or  licensed  professional  engineer;  soil  and  site 
evaluation;  recommendations;  request  for  determination  of 
suitability;  exemption  of  certain  property  [Repealed  effec- 
tive July  1,  2018]. 

(1)  Nothing  in  this  chapter  shall  preclude  a  certified  professional  evalu- 
ator or  licensed  professional  engineer  from  providing  services  relating  to  the 
design  of  an  individual  on-site  wastewater  disposal  system  to  comply  with  this 
chapter,  except  for  performance-based  systems  as  specified  in  Section  41-67- 
3(3).  A  certified  professional  evaluator  or  licensed  professional  engineer  shall 
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notify  the  department  in  writing  of  those  services  being  provided,  including  the 
type  of  treatment,  the  type  of  disposal,  and  the  property  address  for  the 
treatment  and  disposal  system.  Construction  or  installation  shall  not  begin 
before  authorization  by  the  department.  The  department  shall  respond  within 
ten  (10)  business  days  with  authorization  that  the  certified  professional 
evaluator  or  licensed  professional  engineer  fulfills  the  requirements  of  the  law. 

(2)  Within  five  (5)  working  days  following  receipt  of  the  notice  of  intent 
and  plot  plan  by  an  owner,  lessee  or  developer  of  any  lot  or  tract  of  land,  the 
department  shall  conduct  a  soil  and  site  evaluation,  except  in  cases  where  a 
certified  professional  evaluator  or  licensed  professional  engineer  provides 
services  relating  to  the  design,  construction  or  installation  of  an  individual 
on-site  wastewater  disposal  system  to  comply  with  this  chapter.  All  regulations 
shall  be  applied  uniformly  in  all  areas  of  the  state  and  shall  take  into 
consideration  and  make  provision  for  different  types  of  soil  in  the  state  when 
performing  soil  and  site  evaluations.  Within  ten  (10)  additional  working  days, 
the  department  shall  make  recommendations  to  the  owner,  lessee  or  developer 
of  the  type  or  types  of  individual  on-site  wastewater  disposal  systems  suitable 
for  installation  on  the  lot  or  tract,  unless  there  are  conditions  requiring  further 
investigation  that  are  revealed  in  the  initial  evaluation.  In  making  recommen- 
dations on  the  type  or  types  of  individual  on-site  wastewater  disposal  systems 
suitable  for  installation  on  a  lot  or  tract,  personnel  of  the  department  shall  use 
best  professional  judgment  based  on  rules  and  regulations  adopted  by  the 
board,  considering  the  type  or  types  of  systems  which  are  installed  and 
functioning  on  lots  or  tracts  near  the  subject  lot  or  tract.  To  the  extent 
practicable,  the  recommendations  shall  give  the  owner,  lessee  or  developer 
maximum  flexibility  and  all  options  consistent  with  the  federal  Clean  Water 
Act,  consistent  with  maintaining  the  wastes  on  the  property  of  the  generator 
and  consistent  with  protection  of  the  public  health.  The  system  or  systems 
recommended  shall  be  environmentally  sound  and  cost-effective.  The  depart- 
ment, a  licensed  professional  engineer  or  a  certified  professional  evaluator 
shall  provide  complete  information,  including  all  applicable  requirements  and 
regulations  on  all  systems  recommended.  The  owner,  lessee  or  developer  shall 
have  the  right  to  choose  among  systems.  The  department  shall  provide  the 
owner,  lessee  or  developer  with  a  permit/recommendation  that  specifies  all 
types  of  individual  on-site  wastewater  disposal  systems  that  are  suitable  for 
installation  on  the  lot  or  tract. 

(3)  Within  thirty  (30)  days  of  receipt  of  a  request  for  determination  of 
suitability  of  individual  on-site  wastewater  disposal  systems  in  a  subdivision, 
the  department  shall  advise  the  developer  in  writing  either  that  all  necessary 
information  needed  for  determination  of  suitability  has  been  received  or  state 
the  additional  information  needed  by  the  department  for  determination  of 
suitability. 

(4)  Whenever  a  developer  requests  a  determination  of  suitability  of 
individual  on-site  wastewater  disposal  systems  in  a  subdivision,  the  depart- 
ment must  make  the  determination  within  thirty  (30)  days  after  receipt  of  all 
necessary  information  needed  for  the  determination  of  suitability  from  the 
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developer.  The  department  shall  state  in  writing  the  reasons  for  its  determi- 
nation. 

(5)  (a)  The  certified  installer  shall  notify  the  department  at  least  twenty- 
four  (24)  hours  before  beginning  installation  of  an  individual  on-site  waste- 
water disposal  system  and,  at  that  time,  schedule  a  time  for  inspection  of  the 
system  with  the  appropriate  county  department  of  health. 

(b)  A  certified  installer,  or  designated  agent  thereof,  shall  not  cover  his 
work  with  soil  or  other  surface  material  unless  the  installer  has  received 
authorization  to  cover  the  system  after  an  inspection  by  a  department 
environmentalist,  or  unless  a  department  environmentalist  does  not  arrive 
for  inspection  within  thirty  (30)  minutes  of  the  designated  and  agreed  upon 
time,  in  which  case  a  certified  installer,  or  designated  agent  thereof,  may 
submit  an  affidavit  of  proper  installation  to  the  department  for  final 
approval. 

(6)  A  person  may  not  design,  construct  or  install,  or  cause  to  be  designed, 
constructed  or  installed  an  individual  on-site  wastewater  disposal  system  that 
does  not  comply  with  this  chapter  and  rules  and  regulations  of  the  board. 

(7)  Any  lot  or  tract  that  is  two  (2)  acres  or  larger  shall  be  exempt  from  the 
requirements  of  this  chapter  and  regulations  of  the  department  relating  to 
approval  of  individual  on-site  wastewater  disposal  systems  by  the  department, 
and  shall  be  exempt  from  the  provisions  of  Section  41-67-5(2),  provided  that: 

(a)  All  wastewater  is  contained  on  the  lot  or  tract; 

(b)  No  watercourse,  as  defined  in  Section  51-3-3(h),  of  Mississippi  or  the 
United  States  is  impacted;  and 

(c)  The  person  who  installed  the  individual  on-site  wastewater  disposal 
system  provides  the  department  with  a  signed  affidavit  attesting  that  the 
requirements  of  paragraphs  (a)  and  (b)  are  met. 

SOURCES:  Laws,  1996,  ch.  516,  §  6;  Laws,  1999,  ch.  565,  §  3;  reenacted  without 
change,  Laws,  2001,  ch.  578,  §  6;  reenacted  without  change.  Laws,  2002,  ch. 
493,  §  6;  reenacted  and  amended.  Laws,  2003,  ch.  525,  §  6;  reenacted  and 
amended.  Laws,  2005,  ch.  545,  §  6;  reenacted  without  change,  Laws,  2006, 
ch.  391,  §  6;  reenacted  and  amended.  Laws,  2008,  ch.  563,  §  6;  reenacted 
and  amended.  Laws,  2011,  ch.  544,  §  6;  reenacted  and  amended.  Laws, 
2013,  ch.  513,  §  6,  eff  from  and  after  July  1,  2013. 

Editor's  Note  —  A  prior  §  41-67-7  [Laws,  1992,  ch.  536,  §  3,  eff  from  and  after  July 
1,  1992]  was  repealed  by  provisions  of  §  41-67-17,  effective  July  1,  1995. 
For  repeal  of  this  section,  see  §  41-67-31. 

Amendment  Notes  —  The  2011  amendment  reenacted  and  amended  the  section  in 
(1),  by  inserting  "or  registered  professional  engineer"  following  "certified  professional 
evaluator"  in  the  first  sentence,  "except  as  otherwise  provided  in  subsection  (9)  of  this 
section"  at  the  end  of  the  ninth  sentence,  adding  three  new  sentences  before  the  last 
sentence;  substituted  "twenty-four  (24)"  for  "forty-eight  (48)"  preceding  "hours  before 
beginning  construction  of  an  individual"  in  (4)(a);  adding  language  beginning  "or  unless 
a  health  inspector  does  not  arrive  for  inspection"  at  the  end  of  (4)(b);  substituting 
"obtain  final  approval  or  submit  an  affidavit  of  proper  installation  to  the  department" 
for  "comply  with  all  requirements  and  regulations"  in  the  first  sentence  and  substituted 
"may"  for  "shall"  in  the  last  sentence  of  (6);  substituting  "advanced  treatment"  for 
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"alternative  on-site  water  disposal"  in  (7)(b)  and  (8);  substituted  "certified  installer"  for 
"certified  maintenance  provider"  in  (8);  rewrote  (8)(a);  and  added  (9). 

The  2013  amendment  reenacted  and  amended  the  section  by  adding  (1),  redesignat- 
ing former  (1)  through  (5)  as  (2)  through  (6),  deleting  former  (6)  through  (8),  relating  to 
administrative  fines  for  failure  to  obtain  final  approval  and  a  property  owner's 
obligation  to  provide  the  department  a  final  approval  request  and  keep  a  continuing 
maintenance  agreement,  redesignating  former  (9)  as  (7),  in  (2),  substituting  "licensed 
professional  engineer"  for  "registered  professional  engineer,"  adding  the  second  sen- 
tence, substituting  "all  options  consistent  with"  for  "a  maximum  number  of  options 
consistent  with"  in  the  fifth  sentence,  inserting  "a  licensed  professional  engineer"  in  the 
sixth  sentence,  and  rewriting  the  last  sentence,  substituting  "thirty  (30)  days"  for 
"forty-five  (45)  days"  in  (4),  in  (5),  substituting  "The  certified  installer  shall  notify"  for 
"The  installer  or  certified  professional  evaluator  shall  notify"  and  "before  beginning 
installation"  for  "before  beginning  construction"  in  (a)  and  rewriting  (b),  in  (7),  inserting 
"and  shall  be  exempt  from  the  provisions  of  Section  41-67-5(2)"  in  the  introductory 
paragraph,  substituting  "The  person  who  installed  the  individual  on-site  wastewater 
disposal  system"  for  "A  certified  installer"  at  the  beginning  of  (c),  and  making  a  minor 
stylistic  change. 

Cross  References  —  Owners  of  property  on  which  existing  individual  on-site 
wastewater  disposal  system  does  not  meet  requirements  of  §  41-67-9(2)  are  required  to 
meet  this  section  or  §  41-67-21,  see  §  41-67-9. 

Federal  Aspects  —  Clean  Water  Act  generally,  see  33  USCS  §§  1251  et  seq. 

RESEARCH  REFERENCES 

Am  Jur.  61C  Am.  Jur.  2d,  Pollution 
Control  §  1883. 

§  41-67-7.  Approval  of  design  or  construction,  installation  of 
disposal  system  required;  requirements  for  approval  of  dis- 
posal systems;  post-construction  or  installation  final  ap- 
proval request;  fines  for  noncompliance  [Repealed  effective 
July  1,  2018]. 

(1)  Approval  of  the  design,  construction  or  installation  of  an  individual 
on-site  wastewater  disposal  system  by  the  department  is  required,  except  as 
otherwise  provided  in  Section  41-67-6(7).  Upon  completion  of  installation  of 
the  system,  the  department  shall  approve  the  design,  construction  or  instal- 
lation of  that  system,  as  requested,  if  the  system  is  designed,  constructed  and 
installed,  as  the  case  may  be,  in  accordance  with  the  rules  and  regulations  of 
the  board.  Whenever  a  person  requests  approval  of  an  individual  on-site 
wastewater  disposal  system  and  has  met  the  requirements  in  subsection  (3)  of 
this  section,  the  department  must  approve  or  disapprove  the  request  within 
five  (5)  working  days.  If  the  department  disapproves  the  request,  the  depart- 
ment shall  state  in  writing  the  reasons  for  the  disapproval.  If  the  department 
does  not  respond  to  the  request  within  ten  (10)  calendar  days,  the  request  for 
approval  of  the  individual  on-site  wastewater  disposal  system  shall  be  deemed 
approved. 

(2)  Individual  on-site  wastewater  disposal  systems  shall  be  considered 
acceptable,  provided  the  following  requirements  are  met: 
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(a)  Centralized  wastewater  treatment  systems  are  not  available  or 
feasible; 

(b)  The  existing  disposal  systems  in  the  area  are  functioning  satisfac- 
torily; 

(c)  Soil  types,  soil  texture,  seasonal  water  tables  and  other  limiting 
factors  are  satisfactory  for  underground  absorption; 

(d)  Any  private  water  supply  is  located  at  a  higher  elevation  or  it  must 
be  properly  protected  and  at  least  fifty  (50)  feet  from  the  individual  on-site 
wastewater  disposal  system  and  at  least  one  hundred  (100)  feet  from  the 
disposal  field  of  the  system;  and 

(e)  The  systems  meet  applicable  water  quality  requirements  of  Section 
41-67-10. 

(3)  After  construction  or  installation  of  the  individual  on-site  wastewater 
disposal  system,  the  property  owner  or  his  agent  shall  provide  a  final  approval 
request  containing  the  following  to  the  department: 

(a)  A  signed  affidavit  from  the  installer  that  the  system  was  installed  in 
compliance  with  all  requirements,  regulations  and  permit  conditions  appli- 
cable to  the  system  installed;  and 

(b)  For  any  advanced  treatment  system,  an  affidavit  from  the  property 
owner  agreeing  to  a  continuing  maintenance  agreement  on  the  installed 
system  at  the  end  of  the  required  manufacturer's  maintenance  agreement. 

(4)  If  any  person  or  certified  installer  fails  to  obtain  final  approval  or 
submit  an  affidavit  of  proper  installation  to  the  department  in  the  installation 
of  the  system,  the  board,  after  due  notice  and  hearing,  may  levy  an  adminis- 
trative fine  not  to  exceed  Ten  Thousand  Dollars  ($10,000.00).  Each  wastewater 
system  installed  not  in  compliance  with  this  chapter  or  applicable  rules  and 
regulations  of  the  board  may  be  considered  a  separate  offense. 

(5)  The  property  owner,  if  not  a  qualified  homeowner  maintenance  pro- 
vider, shall  keep  a  continuing  maintenance  agreement  with  a  certified  installer 
on  all  advanced  treatment  systems  in  perpetuity.  Any  person  violating  this 
subsection  shall  be  subject  to  the  penalties  and  damages  as  provided  in  Section 
41-67-28(5). 

SOURCES:  Laws,  1996,  ch.  516,  §  7;  reenacted  without  change.  Laws,  2001,  ch. 
578,  §  7;  reenacted  without  change.  Laws,  2002,  ch.  493,  §  7;  reenacted 
without  change.  Laws,  2003,  ch.  525,  §  7;  reenacted  and  amended.  Laws, 
2005,  ch.  545,  §  7;  reenacted  without  change.  Laws,  2006,  ch.  391,  §  7; 
reenacted  and  amended.  Laws,  2008,  ch.  563,  §  7;  reenacted  without 
change.  Laws,  2011,  ch.  544,  §  7;  reenacted  and  amended.  Laws,  2013,  ch. 
513,  §  7,  eff  from  and  after  July  1,  2013. 

Editor's  Note  —  A  prior  §  41-67-7  [Laws,  1978,  ch.  455,  §  3(1),  (2);  Laws,  1987,  ch. 
512,  §  3;  Laws,  1989,  ch.  555,  §  3;  reenacted  and  amended,  Laws,  1991,  ch.  616,  §  3; 
Laws,  1992,  ch.  536,  §  4,  eff  from  and  after  July  1,  1992  was  repealed  by  provisions  of 
§  41-67-17,  effective  July  1,  1995]. 

For  repeal  of  this  section,  see  §  41-67-31. 

Amendment  Notes  —  The  2011  amendment  reenacted  the  section  without  change. 
The  2013  amendment  reenacted  and  amended  the  section  by  deleting  the  former 
introductory  paragraph,  adding  (1)  and  redesignating  former  (1)  as  (2),  deleting  former 
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(2)  and  (2)(a),  redesignating  former  (2)(b)  as  (2)(e)  and  adding  (3)  through  (5),  in  (2), 
deleting  "with  underground  absorption  fields"  following  "disposal  systems"  from  the 
introductory  paragraph,  substituting  "Centralized  wastewater  treatment  systems"  for 
"Sewers"  in  (a),  and  substituting  "Section  41-67-10"  for  "the  federal  Clean  Water  Act  and 
also  requirements  of  the  board  and  department"  in  (e). 

Cross  References  —  Penalty  for  violation  of  subsection  (5)  of  this  section,  see  § 
41-67-28. 

Federal  Aspects  —  Clean  Water  Act  generally,  see  33  USCS  §§  1251  et  seq. 

RESEARCH  REFERENCES 

Am  Jur.  61C  Am.  Jur.  2d,  Pollution 
Control  §  1943. 

§  41-67-8.  Repealed. 

Repealed  by  its  own  terms,  effective  September  1,  2005. 

§  41-67-8.  [Laws,  1996,  ch.  516,  §  8;  reenacted  without  change,  Laws, 
2001,  ch.  578,  §  8;  reenacted  without  change,  Laws,  2002,  ch.  493,  §  8; 
reenacted  without  change.  Laws,  2003,  ch.  525,  §  8;  reenacted  and  amended. 
Laws,  2005,  ch.  545,  §  8,  eff  from  and  after  July  1,  2005.] 

Editor's  Note  —  Former  §  41-67-8  provided  for  the  determination  of  applicability  of 
individual  on-site  wastewater  systems. 

§  41-67-9.  Grandfathering  in  of  existing  individual  on-site 
wastewater  disposal  systems  until  certain  occurrences;  re- 
quirements for  approval  [Repealed  effective  July  1,  2018]. 

(1)  All  existing  individual  on-site  wastewater  disposal  systems  on  July  1, 
2014,  shall  be  grandfathered  in  until  a  valid  complaint  is  registered  with  a 
county  department  of  health  or  until  a  property  owner  requests  an  inspection 
by  the  department. 

(2)  All  existing  individual  on-site  wastewater  disposal  systems  shall  be 
considered  acceptable  provided  the  following  requirements  are  met: 

(a)  The  existing  individual  on-site  wastewater  disposal  system  and  all 
treated  effluent  is  contained  on  the  property  of  the  generator; 

(b)  No  evidence  that  any  insufficiently  treated  effluent  is  leaving  the 
property  of  the  generator  or  has  been  seeping  to  the  surface  of  the  ground; 

(c)  Centralized  wastewater  treatment  systems  are  not  available; 

(d)  If  a  private  water  supply  well  is  present,  the  well  should  be  located 
at  a  higher  elevation  than  the  disposal  system  and  is  protected  from  surface 
contamination  by  a  concrete  slab  of  a  thickness  of  at  least  four  (4)  inches 
extending  at  least  two  (2)  feet  in  all  directions  from  the  well  casing;  and 

(e)  If  an  advanced  treatment  system  is  used,  the  property  owner  shall 
be  required  to  contact  an  authorized  representative  of  a  certified  manufac- 
turer of  the  specific  advanced  treatment  system  to  provide  a  continuous 
maintenance  agreement  or  provide  the  property  owner  training  to  become  a 
qualified  homeowner  maintenance  provider. 
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(3)  Owners  of  property  on  which  an  existing  individual  on-site  wastewa- 
ter disposal  system  does  not  meet  the  requirements  of  subsection  (2)  of  this 
section  shall  be  required  by  the  department  to  meet  Section  41-67-6  or  Section 
41-67-21. 

SOURCES:  Laws,  1996,  ch.  516,  §  9;  reenacted  without  change.  Laws,  2001,  ch. 
578,  §  9;  reenacted  without  change.  Laws,  2002,  ch.  493,  §  9;  reenacted 
without  change.  Laws,  2003,  ch.  525,  §  9;  reenacted  and  amended.  Laws, 
2005,  ch.  545,  §  9;  reenacted  without  change.  Laws,  2006,  ch.  391,  §  8; 
reenacted  and  amended.  Laws,  2008,  ch.  563,  §  8;  reenacted  without 
change.  Laws,  2011,  ch.  544,  §  8;  reenacted  and  amended,  Laws,  2013,  ch. 
513,  §  8,  eff  from  and  after  July  1,  2013. 

Editor's  Note  —  A  prior  §  41-67-10  [Laws,  1978,  ch.  455,  §  3(3);  brought  forward, 
Laws,  1991,  ch.  616,  §  4;  reenacted  and  amended.  Laws,  1992,  ch.  536,  §  5,  eff  from  and 
after  July  1,  1992]  was  repealed  by  provisions  of  §  41-67-17,  effective  July  1,  1995. 

For  repeal  of  this  section,  see  §  41-67-31. 

Amendment  Notes  —  The  2011  amendment  reenacted  the  section  without  change. 
The  2013  amendment  reenacted  and  amended  the  section  by  rewriting  it. 

§  41-67-10.  Testing  and  listing  of  advanced  treatment  systems 
[Repealed  effective  July  1,  2018]. 

(1)  Advanced  treatment  systems  may  be  installed  only  if  they  have  been 
tested  and  are  listed  by  an  American  National  Standards  Institute  (ANSI) 
third-party  certifying  program  at  the  time  of  installation.  Advanced  treatment 
systems  shall  be  in  compliance  with  standards  for  a  Class  I  system  as  defined 
by  the  most  current  revision  of  American  National  Standards  Institute/ 
National  Sanitation  Foundation  (ANSI/NSF)  International  Standard  Number 
40,  which  are  incorporated  by  reference.  An  approved  ANSI  third-party 
certif3dng  program  shall  comply  with  the  following  provisions  for  systems 
which  it  has  certified  to  be  installed  in  Mississippi: 

(a)  Be  accredited  by  the  American  National  Standards  Institute; 

(b)  Have  established  procedures  which  send  representatives  to  dis- 
tributors in  Mississippi  on  a  recurring  basis  to  conduct  evaluations  to  assure 
that  distributors  of  certified  advanced  treatment  systems  are  providing 
proper  maintenance,  have  sufficient  replacement  parts  available  and  are 
maintaining  service  records; 

(c)  Notify  the  department  of  the  results  of  monitoring  visits  to  manu- 
facturers and  distributors  within  sixty  (60)  days  of  the  conclusion  of  the 
monitoring;  and 

(d)  Submit  completion  reports  on  testing  and  any  other  information  as 
the  department  may  require  for  its  review. 

(2)  All  manufacturers  of  advanced  treatment  systems  certified  in  Missis- 
sippi shall  provide  technical  training  staff  to  the  department  as  needed. 

SOURCES:  Laws,  1996,  eh.  516,  §  10;  reenacted  without  change.  Laws,  2001,  ch. 
578,  §  10;  reenacted  without  change.  Laws,  2002,  ch.  493,  §  10;  reenacted 
without  change.  Laws,  2003,  ch.  525,  §  10;  reenacted  without  change. 
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Laws,  2005,  ch.  545,  §  10;  reenacted  without  change.  Laws,  2006,  ch.  391, 
§  9;  reenacted  and  amended.  Laws,  2008,  ch.  563,  §  9;  reenacted  and 
amended.  Laws,  2011,  ch.  544,  §  9;  reenacted  and  amended.  Laws,  2013,  ch. 
513,  §  9,  eff  from  and  after  July  1,  2013. 

Editor's  Note  —  A  prior  §  41-67-10  [Laws,  1992,  ch.  536,  §  6,  effective  from  and 
after  July  1,  1992]  was  repealed  by  provisions  of  §  41-67-17,  eff  July  1,  1995. 
For  repeal  of  this  section,  see  §  41-67-31. 

Amendment  Notes  —  The  2011  amendment  reenacted  and  amended  the  section  by 
rewriting  (2). 

The  2013  amendment  reenacted  and  amended  the  section  by,  in  (1),  deleting  "aerobic" 
preceding  "treatment  systems"  twice,  inserting  "an  American  National  Standards 
Institute  (ANSI)"  in  the  first  sentence,  and  inserting  "ANSI"  following  "An  approved"  in 
the  last  sentence. 

ATTORNEY  GENERAL  OPINIONS 

An  aerobic  treatment  system  must  be  testing  and  listing  of  manufacturers  of 
tested  and  listed  according  to  the  rules  of  such  systems  and  must  also  be  in  compli- 
the  Board  of  Health  and,  in  addition,  must  ance  with  the  most  current  revision  of  the 
have  been  tested  and  listed  by  a  third  ANSI/NSF  standard.  Hall,  January  30, 
party  certifying  program  according  to  the  1998,  A.G.  Op.  #98-0047. 
rules  and  regulations  of  the  Board  for 

§  41-67-11.  Approval  of  individual  on-site  wastewater  dis- 
posal systems  in  areas  where  they  otherwise  would  not  be 
approved;  requirements  for  approval  [Repealed  effective 
July  1,  2018]. 

(1)  Individual  on-site  wastewater  disposal  systems  may  be  approved  in  an 
area  where  individual  on-site  wastewater  disposal  systems  otherwise  would 
not  be  approved  because  of  the  availability  or  feasibility  of  connection  to  a 
centralized  wastewater  treatment  system  only  after  a  contract  has  been 
awarded  or  other  definite  commitments  as  are  deemed  sufficient  to  the 
department  are  formalized  for  the  construction  of  a  centralized  wastewater 
treatment  system  that  upon  completion  will  adequately  serve  the  property. 
Individual  on-site  wastewater  disposal  systems  shall  only  be  approved  when 
the  centralized  wastewater  treatment  system  will  be  completed  and  available 
for  use  within  thirty-six  (36)  months.  The  department  may  approve  the 
installation  of  a  system  under  these  circumstances  only  if  the  system  will 
comply  with  the  requirements  of  Section  41-67-5(1)  and  comply  with  all 
construction  requirements  of  the  department.  The  system  may  be  installed 
only  after  the  developer  has  signed  a  written  agreement  with  the  centralized 
wastewater  treatment  provider  stating  that  the  developer  will  connect  to  the 
centralized  wastewater  treatment  system  when  it  becomes  available,  and  the 
provider  of  the  centralized  wastewater  treatment  system  being  constructed 
certifies  that  the  centralized  wastewater  treatment  system  will  have  adequate 
capacity  to  accept  the  sewage  to  be  produced  by  the  individual  on-site 
wastewater  disposal  systems.  The  developer  shall  install  an  internal  sewage 
collection  system  from  each  lot  to  the  connection  point  to  the  centralized 
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wastewater  treatment  system  as  he  develops  the  streets  of  the  subdivision. 
Upon  completion  of  the  construction  of  the  centralized  wastewater  treatment 
system,  all  individual  on-site  wastewater  disposal  systems  shall  be  abandoned 
and  all  residences,  buildings  or  facilities  connected  to  the  centralized  waste- 
water treatment  system. 

(2)  The  department  may  approve  the  use  of  a  sewage  holding  tank  for 
the  purpose  of  providing  sewage  services.  The  department  shall  require  the 
proper  abandonment  and  removal  of  the  sewage  holding  tank  and  connec- 
tion to  a  centralized  wastewater  treatment  system  when  that  system  is 
available,  or  the  usage  is  no  longer  needed. 

SOURCES:  Laws,  1996,  ch.  516,  §  11;  Laws,  1999,  ch.  565,  §  2;  reenacted  without 
change.  Laws,  2001,  ch.  578,  §  11;  reenacted  without  change.  Laws,  2002, 
ch.  493,  §  11;  reenacted  without  change,  Laws,  2003,  ch.  525,  §  11;  reen- 
acted without  change.  Laws,  2005,  ch.  545,  §  11;  reenacted  without  change. 
Laws,  2006,  ch.  391,  §  10;  reenacted  and  amended.  Laws,  2008,  ch.  563,  §  10; 
reenacted  without  change.  Laws,  2011,  ch.  544,  §  10;  reenacted  and 
amended,  Laws,  2013,  ch.  513,  §  10,  eff  from  and  after  July  1,  2013. 

Editor's  Note  —  A  prior  §  41-67-11  [Laws,  1978,  ch.  455,  §  3(4);  brought  forward, 
Laws,  1991,  ch.  616,  §  5,  eff  from  and  after  passage  (approved  May  3,  1991)  ]  was 
repealed  by  provisions  of  §  41-67-17,  effective  July  1,  1995. 

For  repeal  of  this  section,  see  §  41-67-31. 

Amendment  Notes  —  The  2011  amendment  reenacted  the  section  without  change. 

The  2013  amendment  reenacted  and  amended  the  section  by,  in  (1),  substituting 
"centralized  wastewater  treatment  system"  for  references  to  "centralized  sewerage 
system,"  "municipal  or  community  sewers,"  "centralized  sewer  system"  and  "central 
sewer  system"  throughout  the  first  five  sentences  and  "department"  for  "board"  at  the 
end  of  the  third  sentence,  deleting  "Temporary"  from  the  beginning  of  the  first  and 
second  sentences,  following  "installation  of  a"  in  the  third  sentence  and  in  the  fourth 
sentence,  preceding  "system  may  be  installed"  and  preceding  "individual  on-site,"  and 
rewriting  the  last  sentence,  and  by  rewriting  (2). 

Cross  References  —  Penalty  for  violation  of  subsection  (2)  of  this  section,  see  § 
41-67-28. 

RESEARCH  REFERENCES 

Am  Jur.  610  Am.  Jur  2d,  Pollution 
Control  §  1943. 

§  41-67-12.  Assessment  of  fees  [Repealed  effective  July  1, 
2018]. 

(1)  The  department  shall  assess  fees  in  the  following  amounts  for  the 
following  purposes: 

(a)  A  fee  of  Fifty  Dollars  ($50.00)  shall  be  levied  for  soil  and  site 
evaluation  and  recommendation  of  individual  on-site  wastewater  disposal 
systems. 

(b)  A  fee  of  Fifty  Dollars  ($50.00)  shall  be  levied  annually  for  the 
certification  of  installers  and  pumpers. 
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(c)  A  fee  of  One  Hundred  Dollars  ($100.00)  shall  be  levied  annually  for 
the  registration  of  manufacturers. 

(2)  In  the  discretion  of  the  board,  a  person  shall  be  liable  for  a  penalty 
equal  to  one  and  one-half  (l-^0/2)  times  the  amount  of  the  fee  due  and  payable 
for  failure  to  pay  the  fee  on  or  before  the  date  due,  plus  any  amount  necessary 
to  reimburse  the  cost  of  collection. 

(3)  No  fee  authorized  under  this  section  shall  be  assessed  by  the  depart- 
ment for  state  agencies  or  institutions,  including,  without  limitation,  foster 
homes  licensed  by  the  Mississippi  Department  of  Human  Services. 

SOURCES:  Laws,  1996,  ch.  516,  §  12;  reenacted  without  change.  Laws,  2001,  ch. 
578,  §  12;  reenacted  without  change.  Laws,  2002,  ch.  493,  §  12;  reenacted 
without  change.  Laws,  2003,  ch.  525,  §  12;  reenacted  without  change. 
Laws,  2005,  ch.  545,  §  12;  reenacted  without  change.  Laws,  2006,  ch.  391, 
§  11;  reenacted  without  change.  Laws,  2008,  ch.  563,  §  11;  reenacted 
without  change.  Laws,  2011,  ch.  544,  §  11;  reenacted  and  amended.  Laws, 
2013,  ch.  513,  §  11,  eff  from  and  after  July  1,  2013. 

Editor's  Note  —  A  prior  §  41-67-12  [Laws,  1986,  ch.  371,  §  4;  1989,  ch.  313,  §  3; 
Laws,  1989,  ch.  547,  §  3;  reenacted,  Laws,  1989,  ch.  555,  §  4;  reenacted  and  amended. 
Laws,  1991,  ch.  616,  §  6;  Laws,  1992,  ch.  536,  §  7,  eff  from  and  after  July  1,  1992]  was 
repealed  by  provisions  of  §  41-67-17,  effective  July  1,  1995. 

For  repeal  of  this  section,  see  §  41-67-31. 

This  section  was  reenacted  without  change  by  Laws  of  2011,  ch.  544,  effective  from 
and  after  April  26,  2011. 

Amendment  Notes  —  The  2011  amendment  reenacted  the  section  without  change. 

The  2013  amendment  reenacted  and  amended  the  section  by  substituting  "pumpers" 
for  "persons  engaging  in  the  removal  and  disposal  of  the  sludge  and  liquid  wastes  from 
individual  on-site  wastewater  disposal  systems"  at  the  end  of  (l)(b),  and  in  (3), 
substituting  "No  fee  authorized  under  this  section  shall  be  assessed  by  the  department 
for  state  agencies"  for  "The  fee  authorized  under  this  section  shall  not  be  assessed  for 
any  system  operated  by  state  agencies"  and  "Mississippi  Department  of  Human 
Services"  for  "State  Department  of  Human  Services,"  and  deleting  the  former  last 
sentence,  which  read:  "The  fee  authorized  under  this  section  shall  not  be  charged  again 
after  payment  of  the  initial  fee  for  any  system  that  has  been  installed  in  accordance 
with  this  chapter,  within  a  period  of  twenty-four  (24)  months  following  the  date  that  the 
system  was  originally  installed." 

§  41-67-13.  Repealed. 

Repealed  by  provisions  of  §  41-67-17,  eff  July  1,  1995. 
[Laws,  1978,  ch.  455,  §  4;  Laws,  1987,  ch.  512  §  4;  Laws,  1989,  ch.  555, 
§  5;  Laws,  1991,  ch.  616,  §  7] 

Editor's  Note  —  Former  §  41-67-13  was  entitled:  Waiver  of  economic  feasibility 
study  requirement. 
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§  41-67-15.  Authority  of  municipalities  and  boards  of  super- 
visors to  adopt  more  restrictive  ordinances  not  impaired; 
Department  of  Health  prohibited  from  approving  system 
that  does  not  comply  with  more  restrictive  ordinances  [Re- 
pealed effective  July  1,  2018]. 

Nothing  in  this  chapter  shall  limit  the  authority  of  a  municipality  or  board 
of  supervisors  to  adopt  similar  ordinances  which  may  be,  in  whole  or  in  part, 
more  restrictive  than  this  chapter,  and  in  those  cases  the  more  restrictive 
ordinances  will  govern.  The  department  shall  not  approve  any  system  that 
does  not  comply  with  an  ordinance  adopted  by  a  municipality  or  board  of 
supervisors  under  the  authority  of  this  section. 

SOURCES:  Laws,  1996,  ch.  516,  §  13;  reenacted  without  change.  Laws,  2001,  ch. 
578,  §  13;  reenacted  without  change.  Laws,  2002,  ch.  493,  §  13;  reenacted 
without  change.  Laws,  2003,  ch.  525,  §  13;  reenacted  without  change. 
Laws,  2005,  ch.  545,  §  13;  reenacted  without  change.  Laws,  2006,  ch.  391, 
§  12;  reenacted  and  amended.  Laws,  2008,  ch.  563,  §  12;  reenacted  without 
change.  Laws,  2011,  ch.  544,  §  12;  reenacted  without  change,  Laws,  2013, 
ch.  513,  §  12,  eff  from  and  after  July  1,  2013. 

Editor's  Note  —  A  prior  §  41-67-15  [Laws,  1978,  ch.  455,  §  5;  brought  forward, 
Laws,  1991,  ch.  616,  §  8,  eff  from  and  after  passage  (approved  May  3,  1991)  ]  was 
repealed  by  provisions  of  §  41-67-17,  effective  July  1,  1995. 

For  repeal  of  this  section,  see  §  41-67-31. 

Amendment  Notes  —  The  2011  amendment  reenacted  the  section  without  change. 
The  2013  amendment  reenacted  the  section  without  change. 

JUDICIAL  DECISIONS 


1.  Authority  of  utility  districts. 

2.  Authority  to  regulate  wastewater  sys- 

tems. 

1.  Authority  of  utility  districts. 

Although  Miss.  Code  Ann.  §  41-67-15 
makes  no  mention  of  utility  districts,  the 
statutory  scheme  of  Miss.  Code  Ann.  §  41- 
67-1  et  seq.  does  not  prohibit  water  and/or 
sewer  districts  from  regulating  individual 
on-site  wastewater  systems.  Green  v. 
Cleary  Water,  Sewer  &  Fire  Dist.,  910  So. 
2d  1022  (Miss.  2005),  writ  of  certiorari 
denied  by  547  U.S.  1098,  126  S.  Ct.  1883, 
164  L.  Ed.  2d  568,  2006  U.S.  LEXIS  3287, 
74  U.S.L.W.  3598  (2006). 


2.  Authority  to  regulate  wastewater 
systems. 

Residents  argued  that  water  and  sewer 
districts  were  without  power  to  regulate 
individual  septic  tank  systems,  but  the 
Supreme  Court  concluded  that  these  dis- 
tricts were  not  without  authority  to  regu- 
late on-site  wastewater  systems.  Green  v. 
Cleary  Water,  Sewer  &  Fire  Dist.,  910  So. 
2d  1022  (Miss.  2005),  writ  of  certiorari 
denied  by  547  U.S.  1098,  126  S.  Ct.  1883, 
164  L.  Ed.  2d  568,  2006  U.S.  LEXIS  3287, 
74  U.S.L.W.  3598  (2006). 


ATTORNEY  GENERAL  OPINIONS 

A  county  may  adopt  an  ordinance  re-  stallation  of  any  system  which  would  re- 
quiring all  property  owners  to  request  the  quire  a  waste  water  disposal  system  pur- 
Mississippi  State  Department  of  Health  to  suant  to  this  chapter.  Ross,  August  12, 
approve  the  design,  construction  and  in-  1999,  A.G.  Op.  #99-0407. 
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The  Mississippi  State  Department  of  owners  to  request  the  Mississippi  State 

Health  is  the  proper  party  to  approve  the  Health  Department  to  approve  the  design, 

design,  construction,  and  installation  of  construction,  or  installation  of  such  a  sys- 

an  on-site  waste  water  disposal  system  tern.  Thompson,  Jr.,  Oct.  12,  2001,  A.G. 

when  so  requested;  thus,  a  county  may  Op.  #01-0627. 
adopt  an  ordinance  requiring  all  property 

§  41-67-16.  Repealed. 

Repealed  by  Laws,  2008,  ch.  563,  §  24,  effective  July  1,  2009. 

§  41-67-16.  [Laws,  1996,  ch.  516,  §  14;  reenacted  without  change,  Laws, 
2001,  ch.  578,  §  14;  reenacted  without  change,  Laws,  2002,  ch.  493,  §  14; 
reenacted  without  change.  Laws,  2003,  ch.  525,  §  14;  reenacted  without 
change.  Laws,  2005,  ch.  545,  §  14;  reenacted  without  change,  Laws,  2006,  ch. 
391,  §  13;  Laws,  2008,  ch.  563,  §  24,  effective  from  and  after  July  1,  2009.] 

Editor's  Note  —  This  section  was  repealed  by  the  provisions  of  §  41-67-31,  effective 
July  1,  2009.  The  section  was  also  repealed  by  Laws  of  2008,  ch.  563,  §  24,  effective  July 
1,  2009. 

Former  §  41-67-16  required  a  study  of  all  individual  on-site  wastewater  disposal 
systems. 

§  41-67-17.  Repealed. 

Repealed  by  Laws,  1996,  ch.  516,  §  23,  eff  from  and  after  July  1,  1996. 
[Laws,  1991,  ch.  616,  §  10;  Laws,  1992,  ch.  536,  §  15] 

Editor's  Note  —  Laws  of  1987,  ch.  512,  §  6,  provided  for  the  repeal  of  sections 
41-67-3  through  41-67-7  and  41-67-13,  from  and  after  July  1,  1989.  Subsequently,  Laws 
of  1989,  ch.  555,  §  6,  amended  Section  6  of  ch.  512,  Laws  of  1987,  deleting  the  repeal 
provision.  Thereafter,  Laws  of  1989,  ch.  555,  §  7,  provided  for  the  repeal  of  sections 
41-67-3  through  41-67-7,  41-67-12  and  41-67-13  from  and  after  July  1,  1991.  Subse- 
quently, Laws  of  1991,  ch.  616,  §  9,  amended  Section  7,  ch.  555,  Laws  of  1989,  deleting 
the  repeal  provision.  However,  Laws  of  1991,  ch.  616,  §  10,  added  a  new  section, 
41-67-17,  providing  for  the  repeal  of  sections  41-67-1  through  41-67-15. 

Former  §  41-67-17  was  entitled:  Repeal  of  §§  41-67-1  through  41-67-15. 

§  41-67-19.  Demonstrable  competence  of  agents;  implement- 
ing chapter;  completion  of  department's  certification  train- 
ing [Repealed  effective  July  1,  2018]. 

Each  authorized  agent  of  the  department  implementing  this  chapter  shall 
demonstrate  to  the  department's  satisfaction  that  the  person: 

(a)  Is  competent  to  review  and  provide  any  requested  approval  of  design 
and  installation  of  individual  on-site  v^astewater  disposal  systems,  as  v^ell  as 
the  operation,  repair  or  maintenance  of  those  systems,  to  make  soil  perme- 
ability tests  or  soil  and  site  evaluations,  and  to  conduct  inspections  of 
individual  on-site  wastewater  disposal  systems  in  accordance  with  this 
chapter  and  rules  and  regulations  adopted  under  this  chapter;  and 

(b)  Has  successfully  completed  the  department's  certification  training 
program. 
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SOURCES:  Laws,  1992,  ch.  536,  §  8;  Laws,  1996,  ch.  516,  §  15;  reenacted  without 
change.  Laws,  2001,  ch.  578,  §  15;  reenacted  without  change.  Laws,  2002, 
ch.  493,  §  15;  reenacted  without  change.  Laws,  2003,  ch.  525,  §  15;  reen- 
acted without  change.  Laws,  2005,  ch.  545,  §  15;  reenacted  without  change. 
Laws,  2006,  ch.  391,  §  14;  reenacted  without  change.  Laws,  2008,  ch.  563, 
§  13;  reenacted  without  change.  Laws,  2011,  ch.  544,  §  13;  reenacted  and 
amended.  Laws,  2013,  ch.  513,  §  13,  eff  from  and  after  July  1,  2013. 

Editor's  Note  —  For  repeal  of  this  section,  see  §  41-67-31. 

Amendment  Notes  —  The  2011  amendment  reenacted  the  section  without  change. 

The  2013  amendment  reenacted  and  amended  the  section  by  deleting  "construction" 
following  "approval  of  design"  in  (a),  and  in  (b),  substituting  "department's"  for 
"installer"  and  deleting  "provided  by  the  department"  from  the  end. 

§  41-67-21.  Owner  repair  of  malfunctioning  disposal  system; 
abatement  of  health  hazards;  penalty  for  violations  [Re- 
pealed effective  July  1,  2018]. 

(1)  The  department  shall  require  a  property  owner  and/or  lessee  to  repair 
a  malfunctioning  individual  on-site  v^astev^ater  disposal  system  on  the  ov^ner's 
or  lessee's  property  before  the  thirtieth  day  after  the  date  on  v^hich  the  ov^ner 
or  lessee  is  notified  by  the  department  of  the  malfunctioning  system. 

(2)  The  property  ow^ner  and/or  lessee  shall  take  adequate  measures  as 
soon  as  practicable  to  abate  an  immediate  health  hazard. 

(3)  If  an  existing  residential  individual  on-site  v^astev^ater  disposal  sys- 
tem is  malfunctioning,  the  system  shall  be  repaired  to  reduce  the  volume  of 
effluent,  to  adequately  treat  the  effluent  and  to  the  greatest  extent  possible,  to 
confine  the  discharge  to  the  property  of  the  generator.  If  repairs  are  made  to 
significantly  upgrade  the  existing  individual  on-site  wastewater  disposal 
system,  the  department  shall  approve  the  system,  if  requested. 

(4)  The  property  owner  or  lessee  may  be  assessed  a  civil  penalty  not  to 
exceed  Five  Dollars  ($5.00)  for  each  day  the  individual  on-site  wastewater 
disposal  system  remains  unrepaired  after  the  thirty-day  period  specified  in 
subsection  (1)  of  this  section. 

(5)  The  board  may  assess  the  property  owner  or  lessee  of  an  individual 
on-site  wastewater  disposal  system  authorized  under  Section  41-67-3(3)  a  civil 
penalty  not  to  exceed  Five  Dollars  ($5.00)  for  each  day  the  system  fails  to  meet 
the  performance  standards  of  that  system  after  the  thirty-day  period  specified 
in  subsection  (1)  of  this  section. 

(6)  All  penalties  collected  by  the  board  under  this  section  shall  be 
deposited  in  the  State  General  Fund. 

(7)  Appeals  from  the  imposition  of  civil  penalty  under  this  section  may  be 
taken  as  provided  in  Section  41-67-29. 

SOURCES:  Laws,  1992,  ch.  536,  §  9;  Laws,  1996,  ch.  516,  §  16;  reenacted  without 
change.  Laws,  2001,  ch.  578,  §  16;  reenacted  without  change.  Laws,  2002, 
ch.  493,  §  16;  reenacted  without  change.  Laws,  2003,  ch.  525,  §  16;  reen- 
acted without  change.  Laws,  2005,  ch.  545,  §  16;  reenacted  without  change, 
Laws,  2006,  ch.  391,  §  15;  reenacted  without  change.  Laws,  2008,  ch.  563, 
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§  14;  reenacted  without  change,  Laws,  2011,  ch.  544,  §  14;  reenacted  and 
amended,  Laws,  2013,  eh.  513,  §  14,  eff  from  and  after  July  1,  2013. 

Editor's  Note  —  For  repeal  of  this  section,  see  §  41-67-31. 

Amendment  Notes  —  The  2011  amendment  reenacted  the  section  without  change. 

The  2013  amendment  reenacted  and  amended  the  section  by  substituting  "depart- 
ment shall  require"  for  "board  or  department  may  require"  in  (1),  substituting  "property 
owner  and/or  lessee"  for  "property  owner  or  lessee"  in  (1)  and  (2),  adding  (3), 
redesignating  former  (3)  through  (6)  as  (4)  through  (7),  and  in  (5),  substituting 
"authorized  under  Section  41-67-3(3)"  for  "authorized  pursuant  to  Section  41-67-3(4)" 
and  "Five  Dollars  ($5.00)"  for  "Fifty  Dollars  ($50.00)." 

Cross  References  —  Owners  of  property  on  which  existing  individual  on-site 
wastewater  disposal  system  does  not  meet  the  requirements  of  §  41-67-9(2)  are  required 
to  meet  this  section  or  §  41-67-6,  see  §  41-67-9. 

§  41-67-23.  Inspection  by  Department  where  Department  ap- 
proval requested  [Repealed  effective  July  1,  2018]. 

The  department  or  its  authorized  representative  may  enter  onto  property 
and  make  inspections  of  any  individual  on-site  wastewater  disposal  system  as 
necessary  to  ensure  that  the  system  is  in  compliance  with  this  chapter  and  the 
rules  and  regulations  adopted  under  this  chapter.  The  department  shall  give 
reasonable  notice  to  any  property  owner,  lessee  or  occupant  prior  to  entry  onto 
the  property.  The  owner,  lessee,  owner's  representative,  or  occupant  of  the 
property  on  which  the  system  is  located  shall  give  the  department  or  its 
authorized  representative  reasonable  access  to  the  property  at  reasonable 
times  to  make  necessary  inspections. 

SOURCES:  Laws,  1992,  ch.  536,  §  10;  Laws,  1996,  ch.  516,  §  17;  reenacted 
without  change.  Laws,  2001,  ch.  578,  §  17;  reenacted  without  change. 
Laws,  2002,  ch.  493,  §  17;  reenacted  without  change,  Laws,  2003,  ch.  525, 
§  17;  reenacted  without  change.  Laws,  2005,  ch.  545,  §  17;  reenacted 
without  change.  Laws,  2006,  ch.  391,  §  16;  reenacted  without  change, 
Laws,  2008,  ch.  563,  §  15;  reenacted  without  change.  Laws,  2011,  ch.  544, 
§  15;  reenacted  and  amended.  Laws,  2013,  ch.  513,  §  15,  eff  from  and  after 
July  1,  2013. 

Editor's  Note  —  For  repeal  of  this  section,  see  §  41-67-31. 

Amendment  Notes  —  The  2011  amendment  reenacted  the  section  without  change. 
The  2013  amendment  reenacted  and  amended  the  section  by  inserting  "and  regula- 
tions" preceding  "adopted  under  this  chapter"  in  the  first  sentence. 

ATTORNEY  GENERAL  OPINIONS 


Based  on  the  requirement  set  forth  in 
Section  41-67-23  that  the  Department  of 
Health  inspect  wastewater  systems  at  the 
behest  of  the  property  owner,  or  his 
lender,  coupled  with  the  authority  to 
charge  and  collect  reasonable  fees  for 


health  services  as  set  out  in  Section  41-3- 
15(4)(f),  the  Department  of  Health  may 
recoup  actual  costs  associated  with  its 
obligations  imposed  in  Section  41-67-23. 
Thompson,  April  18,  1995,  A.G.  Op.  #95- 
0240. 
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RESEARCH  REFERENCES 

Am  Jur.  61C  Am.  Jur.  2d,  Pollution 
Control  §  1943. 

§  41-67-25.  Certification  of  instaUers  required;  exception;  re- 
newal; revocation;  certified  instaUers  Hsted;  penalty  for 
operating  without  certification  [Repealed  effective  July  1, 
2018]. 

(1)  A  person  may  not  operate  as  an  installer  of  individual  on-site  waste- 
water disposal  systems  unless  that  person  is  currently  certified  by  the 
department.  A  person  who  installs  an  individual  on-site  wastewater  disposal 
system  on  his  own  property  for  his  primary  residence  is  not  considered  an 
installer  for  purposes  of  this  subsection. 

(2)  An  installer  of  advanced  treatment  systems  or  products  must  be  a 
factory- trained  and  authorized  representative.  The  manufacturer  must  fur- 
nish documentation  to  the  department  certifying  the  satisfactory  completion  of 
factory  training  and  the  establishment  of  the  installer  as  an  authorized 
manufacturer's  representative. 

(3)  The  department  shall  issue  a  certification  to  an  installer  if  the 
installer: 

(a)  Completes  an  application  form  that  complies  with  this  chapter  and 
rules  and  regulations  adopted  by  the  board; 

(b)  Satisfactorily  completes  the  training  program  for  installation  and 
maintenance  provided  by  the  department; 

(c)  Pays  the  annual  certification  fee  which  shall  be  an  amount  not 
greater  than  Fifty  Dollars  ($50.00);  and 

(d)  Provides  proof  of  having  a  valid  general  business  liability  insurance 
policy  in  effect  with  liability  limits  of  at  least  Fifty  Thousand  Dollars 
($50,000.00)  per  occurrence  and  at  least  One  Hundred  Thousand  Dollars 
($100,000.00)  in  total  aggregate  amount. 

(4)  Each  installer  shall  furnish  proof  of  certification  to  a  property  owner, 
lessee,  the  owner's  representative  or  occupant  of  the  property  on  which  an 
individual  on-site  wastewater  disposal  system  is  to  be  designed,  constructed, 
repaired  or  installed  by  that  installer  and  to  the  department  or  its  authorized 
representative,  if  requested. 

(5)  The  department  shall  provide  for  annual  renewal  of  certifications. 

(6)  (a)  An  installer's  certification  may  be  suspended  or  revoked  by  the 
department  after  notice  and  hearing  if  the  installer  violates  this  chapter  or 
any  rule  or  regulation  adopted  under  this  chapter. 

(b)  The  installer  may  appeal  a  suspension  or  revocation  under  this 
section  as  provided  by  law. 

(7)  The  department  shall  disseminate  to  the  public  an  official  list  of 
certified  installers. 

(8)  If  any  person  is  operating  in  the  state  as  an  installer  without 
certification  by  the  board,  the  board,  after  due  notice  and  opportunity  for  a 
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hearing,  may  impose  a  monetary  penalty  not  to  exceed  Ten  Thousand  Dollars 
($10,000.00)  for  each  violation. 

(9)  The  department  shall  provide  for  annual  renewal  of  installer  certifi- 
cations to  be  applied  for  at  the  local  department  offices. 

SOURCES:  Laws,  1992,  ch.  536,  §  11;  Laws,  1996,  ch.  516,  §  18;  reenacted  and 
amended,  Laws,  2001,  ch.  578,  §  18;  reenacted  without  change.  Laws,  2002, 
ch.  493,  §  18;  reenacted  without  change.  Laws,  2003,  ch.  525,  §  18;  reen- 
acted without  change.  Laws,  2005,  ch.  545,  §  18;  reenacted  without  change, 
Laws,  2006,  ch.  391,  §  17;  reenacted  and  amended.  Laws,  2008,  ch.  563,  §  16; 
reenacted  and  amended.  Laws,  2011,  ch.  544,  §  16;  reenacted  and  amended. 
Laws,  2013,  ch.  513,  §  16,  eff  from  and  after  July  1,  2013. 

Editor's  Note  —  For  repeal  of  this  section,  see  §  41-67-31. 

Amendment  Notes  —  The  2011  amendment  reenacted  and  amended  the  section  by 
inserting  "for  installation  and  maintenance"  in  (3)(b);  and  inserted  "which  shall  be  an 
amount  not  greater  than  Fifty  Dollars  ($50.00)"  in  (3)(c);  and  added  (9). 

The  2013  amendment  reenacted  and  amended  the  section  by  substituting  "advanced 
treatment  systems"  for  "alternative  systems"  in  (2),  substituting  "department"  for 
"board"  in  (3)  and  (6)(a),  in  (3)(a),  substituting  "rules  and  regulations  adopted  by  the 
board"  for  "rules  adopted  under  this  chapter,"  deleting  "semiannually"  preceding  "shall 
disseminate"  and  deleting  "and  provide  to  county  health  departments  a  monthly  update 
of  the  list"  from  the  end  of  the  paragraph,  and  substituting  "department  shall  provide 
for  annual  renewal  of  installer  certifications"  for  "department  must  provide  for  renewal 
installer  certifications"  in  (9). 

§  41-67-27.  Registration  required  for  manufacturers  of  indi- 
vidual on-site  wastewater  disposal  system  components  to 
operate  or  do  business  in  state;  penalties  [Repealed  effective 
July  1,  2018]. 

A  person  may  not  operate  a  business  in  or  do  business  in  the  State  of 
Mississippi  as  a  manufacturer  of  components  used  in  an  individual  on-site 
wastewater  disposal  system  without  holding  a  valid  manufacturer's  registra- 
tion issued  by  the  department.  If  any  person  is  operating  in  the  state  as  a 
manufacturer  without  certification  by  the  department,  the  department,  after 
due  notice  and  opportunity  for  a  hearing,  may  impose  a  monetary  penalty  not 
to  exceed  Ten  Thousand  Dollars  ($10,000.00)  for  each  violation. 

SOURCES:  Laws,  1992,  ch.  536,  §  12;  Laws,  1996,  ch.  516,  §  19;  reenacted 
without  change.  Laws,  2001,  ch.  578,  §  19;  reenacted  without  change. 
Laws,  2002,  ch.  493,  §  19;  reenacted  without  change.  Laws,  2003,  ch.  525, 
§  19;  reenacted  without  change.  Laws,  2005,  ch.  545,  §  19;  reenacted 
without  change.  Laws,  2006,  ch.  391,  §  18;  reenacted  and  amended.  Laws, 
2008,  ch.  563,  §  17;  reenacted  without  change.  Laws,  2011,  ch.  544,  §  17; 
reenacted  and  amended.  Laws,  2013,  ch.  513,  §  17,  eff  from  and  after  July 
1,  2013. 

Editor's  Note  —  For  repeal  of  this  section,  see  §  41-67-31. 

Amendment  Notes  —  The  2011  amendment  reenacted  the  section  without  change. 
The  2013  amendment  reenacted  and  amended  the  section  by  deleting  the  former  first 
sentence  which  read:  "It  is  unlawful  for  a  manufacturer  of  an  individual  on-site 
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wastewater  disposal  system  or  alternative  treatment  or  disposal  components  to  operate 
a  business  in  or  to  do  business  in  the  State  of  Mississippi  without  holding  a  valid 
manufacturer's  registration  issued  by  the  department,"  and  adding  the  current  two 
sentences. 

§  41-67-28.    Violations;  penalties  and  damages  [Repealed  ef- 
fective July  1,  2018]. 

(1)  Except  as  otherwise  provided  in  this  chapter,  any  person  who  shall 
knowingly  violate  this  chapter  or  any  rule  or  regulation  or  written  order  of  the 
board  in  pursuance  thereof  is,  upon  conviction,  guilty  of  a  misdemeanor  and 
shall  be  punished  as  provided  in  Section  41-3-59. 

(2)  Each  day  of  a  continuing  violation  is  a  separate  violation. 

(3)  (a)  In  addition  to  all  other  statutory  and  common  law  rights,  remedies 
and  defenses,  any  person  who  purchases  an  individual  on-site  wastewater 
disposal  system  and  suffers  any  ascertainable  loss  of  money  or  property,  real 
or  personal,  may  bring  an  action  at  law  in  the  court  having  jurisdiction  in  the 
county  in  which  the  installer  or  manufacturer  has  the  principal  place  of 
business,  where  the  act  allegedly  occurred,  to  recover  any  loss  of  money  or 
damages  for  the  loss  of  any  property  resulting  from  any  of  the  following: 

(i)  Improper  installation  of  an  individual  on-site  wastewater  disposal 
system  due  to  faulty  workmanship; 

(ii)  Failure  of  an  individual  on-site  wastewater  disposal  system  to 
operate  properly  due  to  failure  to  install  the  system  in  accordance  with 
any  requirements  of  the  manufacturer  or  in  compliance  with  any  rules  and 
regulations  of  the  board;  or 

(iii)  Failure  of  an  individual  on-site  wastewater  disposal  system  to 
operate  properly  due  to  installation. 

(b)  Nothing  in  this  chapter  shall  be  construed  to  permit  any  class  action 
or  suit,  but  every  private  action  must  be  maintained  in  the  name  of  and  for 
the  sole  use  and  benefit  of  the  individual  person. 

(4)  A  person  who  violates  this  chapter  thereby  causing  a  discharge  off  the 
property  of  the  generator  shall  be  liable  to  the  party  aggrieved  or  damaged  by 
that  violation  for  the  actual  damages  and  additional  punitive  damages  equal  to 
a  maximum  of  twenty-five  percent  (25%)  of  the  actual  damages  proven  by  the 
aggrieved  party,  to  be  taxed  by  the  court  where  the  suit  is  heard  on  an  original 
action,  by  appeal  or  otherwise  and  recovered  by  a  suit  at  law  in  any  court  of 
competent  jurisdiction.  In  addition,  the  court  may  award  the  prevailing  party 
reasonable  attorney's  fees  and  court  costs.  Before  filing  suit,  the  party 
aggrieved  or  damaged  must  give  thirty  (30)  days'  written  notice  of  its  intent  to 
file  suit  to  the  alleged  violator. 

(5)  (a)  Any  person  who  violates  Section  41-67-7(5)  or  41-67-11(2)  may  be 
assessed  an  administrative  fine  in  the  amount  of  Five  Hundred  Dollars 
($500.00)  and  the  public  water  system  may  discontinue  service  to  that 
property  owner  until  the  failure  to  comply  with  Section  41-67-7(5)  or 
41-67-11(2)  has  been  corrected. 

(b)  All  violators  shall  be  given  thirty  (30)  days'  notice  before  any  adverse 
action. 
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(c)  Any  violator  shall  have  the  right  to  appeal  an  adverse  determination 
through  the  procedures  set  out  in  Section  41-67-29. 

SOURCES:  Laws,  1992,  ch.  536,  §  13;  Laws,  1996,  ch.  516,  §  20;  reenacted 
without  change.  Laws,  2001,  ch.  578,  §  20;  reenacted  without  change, 
Laws,  2002,  ch.  493,  §  20;  reenacted  without  change.  Laws,  2003,  ch.  525, 
§  20;  reenacted  without  change.  Laws,  2005,  ch.  545,  §  20;  reenacted 
without  change.  Laws,  2006,  ch.  391,  §  19;  reenacted  and  amended.  Laws, 
2008,  ch.  563,  §  18;  reenacted  without  change.  Laws,  2011,  ch.  544,  §  18; 
reenacted  and  amended.  Laws,  2013,  ch.  513,  §  18,  eff  from  and  after  July 
1,  2013. 

Editor's  Note  —  For  repeal  of  this  section,  see  §  41-67-31. 

Amendment  Notes  —  The  2011  amendment  reenacted  the  section  without  change. 

The  2013  amendment  reenacted  and  amended  the  section  by  substituting  "installa- 
tion" for  "defective  design  or  construction"  in  (3)(a)(iii),  and  substituting  "41-67-7(5)  or 
41-67-11(2)"  for  "41-67-6(8)"  twice  in  (5)(a). 

Cross  References  —  Punitive  damages,  generally,  see  §  11-1-65. 

ATTORNEY  GENERAL  OPINIONS 

Under  Sections  41-67-28  and  21-13-1,  a  continuing  violation  a  separate  offense, 

the  Legislature  has  already  placed  limits  in  the  absence  of  a  statute  so  providing, 

on  penalties  for  violations  of  municipal  Mitchell,  February  16,  1996,  A.G.  Op.  #96- 

ordinances,  therefore  a  municipality  may  0028. 
not  pass  an  ordinance  making  each  day  of 

RESEARCH  REFERENCES 


Am  Jur.  20  Am.  Jur  PI  &  Pr  Forms 
(Rev),  Pollution  Control,  Form  63  (com- 
plaint, petition,  or  declaration  —  by  prop- 
erty owner  against  municipality  —  to  en- 
join issuance  of  building  permits  in 
subdivision  with  inadequate  sanitary  ser- 


vices —  to  require  sewage  facilities  —  to 
recover  damages  caused  by  inadequate 
facilities). 

CJS.  39A  C.J.S.,  Health  and  Environ- 
ment §§  165-173. 


§  41-67-29.    Appeals  [Repealed  effective  July  1,  2018]. 

Any  person  who  is  aggrieved  by  any  final  decision  of  the  board  may  appeal 
that  final  decision  to  the  chancery  court  of  the  county  of  the  situs  in  whole  or 
in  part  of  the  subject  matter.  The  appellant  shall  give  a  cost  bond  with 
sufficient  sureties,  payable  to  the  state  in  a  sum  to  be  fixed  by  the  board  or  the 
court  and  to  be  filed  with  and  approved  by  the  clerk  of  the  court.  The  aggrieved 
party  may,  within  thirty  (30)  days  following  a  final  decision  of  the  board, 
petition  the  chancery  court  for  an  appeal  with  supersedeas  and  the  chancellor 
shall  grant  a  hearing  on  the  petition.  Upon  good  cause  shown  the  chancellor 
may  grant  the  appeal  with  supersedeas.  The  appellant  shall  be  required  to  post 
a  bond  with  sufficient  sureties  according  to  law  in  an  amount  to  be  determined 
by  the  chancellor.  The  chancery  court  shall  always  be  deemed  open  for  hearing 
of  appeals  and  the  chancellor  may  hear  the  appeal  in  termtime  or  in  vacation 
at  any  place  in  his  district.  The  appeal  shall  have  precedence  over  all  civil 
cases,  except  election  contests.  The  chancery  court  shall  review  all  questions  of 
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law  and  of  fact  and  may  enter  a  final  order  or  remand  the  matter  to  the  board 
for  appropriate  action  as  may  be  indicated  or  necessary  under  the  circum- 
stances. Appeals  may  be  taken  from  the  chancery  court  to  the  Supreme  Court 
in  the  manner  as  now  required  by  law,  but  if  a  supersedeas  is  desired  by  the 
party  appealing  to  the  chancery  court,  that  party  may  apply  therefor  to  the 
chancellor,  who  shall  award  a  writ  of  supersedeas,  without  additional  bond,  if 
in  the  chancellor's  judgment  material  damage  is  not  likely  to  result.  If  material 
damage  is  likely  to  result,  the  chancellor  shall  require  a  supersedeas  bond  as 
deemed  proper,  which  shall  be  liable  to  the  state  for  any  damage. 

SOURCES:  Laws,  1992,  ch.  536,  §  14;  Laws,  1996,  ch.  516,  §  21;  reenacted 
without  change,  Laws,  2001,  ch.  578,  §  21;  reenacted  without  change. 
Laws,  2002,  ch.  493,  §  21;  reenacted  without  change,  Laws,  2003,  ch.  525, 
§  21;  reenacted  without  change.  Laws,  2005,  ch.  545,  §  21;  reenacted 
without  change.  Laws,  2006,  ch.  391,  §  20;  reenacted  without  change, 
Laws,  2008,  ch.  563,  §  19;  reenacted  without  change.  Laws,  2011,  ch.  544, 
§  19;  reenacted  without  change.  Laws,  2013,  ch.  513,  §  19,  eff  from  and 
after  July  1,  2013. 

Editor's  Note  —  For  repeal  of  this  section,  see  §  41-67-31. 

Amendment  Notes  —  The  2011  amendment  reenacted  the  section  without  chsmge. 
The  2013  amendment  reenacted  the  section  without  change. 

§  41-67-31.  Repeal  of  Sections  41-67-1  through  41-67-29  and 
Sections  41-67-33  through  41-67-41. 

Sections  41-67-1  through  41-67-29  and  Sections  41-67-33  through  41- 
67-41  shall  stand  repealed  on  July  1,  2018. 

SOURCES:  Laws,  1996,  eh.  516,  §  24;  Laws,  2001,  ch.  578,  §  22;  Laws,  2002,  eh. 
493,  §  22;  Laws,  2003,  ch.  525,  §  22;  Laws,  2005,  ch.  545,  §  22;  Laws,  2006,  ch. 
391,  §  21;  Laws,  2008,  ch.  511,  §  1;  Laws,  2008,  ch.  563,  §  25;  Laws,  2011,  ch. 
544,  §  25;  Laws,  2013,  ch.  513,  §  25,  eff  from  and  after  July  1,  2013. 

Joint  Legislative  Committee  Note  —  Section  1  of  ch.  511,  Laws  of  2008,  effective 
upon  passage  (approved  May  8,  2008),  amended  this  section.  Section  25  of  ch.  563,  Laws 
of  2008,  effective  from  and  after  July  1,  2009  (approved  May  12,  2008),  also  amended 
this  section.  The  amendments  to  these  sections  do  not  conform  and  do  not  meet  the 
Joint  Committee's  criteria  for  integration.  In  this  case.  Section  1-3-79,  which  provides 
that  whenever  the  same  section  of  law  is  amended  by  different  bills  during  the  same 
legislative  session,  the  amendment  with  the  latest  effective  date  shall  supersede  all 
other  amendments  to  the  same  section  taking  effect  earlier,  controls,  and  as  set  out 
above,  this  section  reflects  the  language  of  Section  25  of  ch.  563,  Laws  of  2008. 

Amendment  Notes  —  The  first  2008  amendment  (ch.  511)  inserted  "which  autho- 
rize . . .  disposal  systems"  and  extended  the  date  of  the  repealer  for  §§  41-67-1  through 
41-67-29  by  substituting  "July  1,  2009"  for  "July  1,  2008." 

The  2011  amendment  amended  the  section  by  substituting  "July  1,  2013"  for  "July  1, 
2011." 

The  2013  amendment  substituted  "41-67-41"  for  "41-67-39"  and  extended  the  date  of 
the  repealer  for  §§  41-67-1  through  41-67-29  and  §§  41-67-33  through  41-67-41  by 
substituting  "July  1,  2018"  for  "July  1,  2013." 
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§  41-67-33.  Procedures  for  conducting  reviews  requested  by 
persons  aggrieved  by  disapproval  or  requirements  for  on- 
site  wastewater  disposal  system;  application  for  variance; 
hearing;  final  decision  by  State  Health  Officer  [Repealed 
effective  July  1,  2018]. 

(1)  The  department  shall  adopt  and  use  procedures  for  conducting  re- 
views requested  by  any  person  aggrieved  by  the  disapproval  or  requirements 
for  an  on-site  wastewater  disposal  system  as  provided  by  the  department  in 
written  form  under  Section  41-67-6.  The  procedures  shall  include  that  the 
person  may  request  review  by  submitting  a  written  request  of  review  to  the 
Director  of  the  Office  of  Environmental  Health.  The  request  for  review  shall 
identify  the  matter  contested  and  state  the  person's  name,  mailing  address  and 
home  and  daytime  phone  numbers.  Within  ten  (10)  business  days  of  the  receipt 
of  the  request  for  review,  the  department  shall  issue  in  writing  a  ruling  and 
determination  to  the  person  and  if  any  corrections  are  necessary  to  any  form 
previously  issued  by  the  department,  then  new  forms  shall  be  submitted  to  the 
person. 

(2)  Property  owners  may  apply  for  a  variance  from  the  department  by 
submitting  a  report  for  a  proposed  system  to  the  department  from  a  licensed 
professional  engineer  that  the  proposed  wastewater  treatment  system  will 
properly  treat  and  maintain  wastewater  on  the  property  and  proof  that  the 
licensed  professional  engineer  has  errors  and  omissions  insurance.  The  depart- 
ment shall  grant  the  variance  but  still  have  authority  for  final  approval  to 
inspect  that  the  system  is  installed  as  designed.  All  forms  from  the  department 
relating  to  allowed  wastewater  systems  shall  include  the  variance  option. 

(3)  Any  person  aggrieved  by  the  ruling  issued  by  the  Director  of  the  Office 
of  Environmental  Health  may  apply  for  a  hearing.  Any  hearing  shall  be 
conducted  by  a  hearing  officer  designated  by  the  department.  At  the  hearing, 
the  hearing  officer  may  conduct  reasonable  questioning  of  persons  who  make 
relevant  factual  allegations  concerning  the  proposal.  The  hearing  officer  shall 
require  that  all  persons  be  sworn  before  they  may  offer  any  testimony  at  the 
hearing,  and  the  hearing  officer  is  authorized  to  administer  oaths.  Any  person 
so  choosing  may  be  represented  by  counsel  at  the  hearing.  A  record  of  the 
hearing  shall  be  made,  which  shall  consist  of  a  transcript  of  all  testimony 
received,  all  documents  and  other  material  introduced,  the  staff  report  and 
recommendation,  and  any  other  material  as  the  hearing  officer  considers 
relevant.  He  shall  make  a  recommendation  within  a  reasonable  period  of  time 
after  the  hearing  is  closed  and  after  he  has  had  an  opportunity  to  review,  study 
and  analyze  the  evidence  presented  during  the  hearing.  The  completed  record 
shall  be  certified  to  the  State  Health  Officer,  who  shall  consider  only  the  record 
in  making  his  decision,  and  shall  not  consider  any  evidence  or  material  that  is 
not  included.  All  final  decisions  regarding  the  disapproval  or  requirements  for 
an  on-site  wastewater  disposal  system  shall  be  made  by  the  State  Health 
Officer.  The  State  Health  Officer  shall  make  his  written  findings  and  issue  his 
order  after  reviewing  the  record,  not  to  exceed  thirty  (30)  days  following  his 
receipt  of  the  record. 
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SOURCES:  Laws,  2008,  ch.  563,  §  20;  reenacted  without  change.  Laws,  2011,  ch. 
544,  §  20;  reenacted  and  amended.  Laws,  2013,  ch.  513,  §  20,  eff  from  and 
after  July  1,  2013. 

Editor's  Note  —  For  repeal  of  this  section,  see  §  41-67-31. 

Amendment  Notes  —  The  2011  amendment  reenacted  the  section  without  change. 
The  2013  amendment  reenacted  and  amended  the  section  by  adding  (2)  and 
redesignating  former  (2)  as  (3). 

§  41-67-35.  Repealed. 

Repealed  by  Laws  of  2013,  ch.  513,  §  21,  effective  July  1,  2013. 
§  41-67-35.  [Laws,  2008,  ch.  563,  §  21;  reenacted  and  amended,  Laws, 
2011,  ch.  544,  §  21,  eff  from  and  after  passage  (approved  Apr.  26,  2011).] 

Editor's  Note  —  Former  §  41-67-35  prohibited  a  person  from  operating  as  a 
maintenance  provider  unless  the  person  is  certified  as  one  by  the  department  or  is  a 
certified  installer.  For  present  similar  provisions,  see  §  41-67-37. 

§  41-67-37.  Certified  professional  evaluator;  certification  re- 
quirements; renewal;  official  list  of  certified  professional 
evaluators;  penalty  for  operating  without  certification  [Re- 
pealed effective  July  1,  2018]. 

(1)  A  person  may  not  operate  as  a  certified  professional  evaluator  in  this 
state  unless  that  person  is  currently  certified  by  the  department  or  is  a 
licensed  professional  engineer. 

(2)  A  person  must  meet  one  (1)  of  the  following  requirements,  in  addition 
to  the  additional  requirements  set  forth  in  other  sections  of  this  chapter  and 
rules  and  regulations  of  the  board,  in  order  to  be  eligible  to  become  a  certified 
professional  evaluator: 

(a)  Be  a  professional  geologist  registered  in  the  State  of  Mississippi; 

(b)  Be  a  professional  soil  classifier  licensed  in  the  State  of  Mississippi; 

or 

(c)  Be  a  person  who  possesses  a  demonstrable,  adequate  and  appropri- 
ate record  of  professional  experience  and/or  training  as  determined  by  the 
department. 

(3)  The  department  shall  issue  a  certification  to  a  certified  professional 
evaluator  if  the  certified  professional  evaluator: 

(a)  Completes  an  application  form  that  complies  with  this  chapter  and 
rules  adopted  under  this  chapter; 

(b)  Satisfactorily  completes  the  certified  professional  evaluator  training 
program  provided  by  the  department; 

(c)  Pays  the  annual  certification  fee;  and 

(d)  Provides  proof  of  having  an  errors  and  omissions  policy  or  surety  in 
effect  with  liability  limits  of  at  least  Fifty  Thousand  Dollars  ($50,000.00)  per 
occurrence  and  at  least  One  Hundred  Thousand  Dollars  ($100,000.00)  in 
total  aggregate  amount. 
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(4)  Each  certified  professional  evaluator  shall  furnish  proof  of  certification 
to  a  property  owner  or  the  owner's  representative  of  the  property  before 
performing  a  site  evaluation  of  the  property  on  which  an  individual  on-site 
wastewater  disposal  system  is  to  be  designed,  constructed,  repaired  or  in- 
stalled by  the  certified  professional  evaluator  and  to  the  department  or  its 
authorized  representative,  if  requested. 

(5)  The  department  shall  provide  for  annual  renewal  of  certifications. 

(6)  The  department  shall  disseminate  to  the  public  an  official  list  of 
certified  professional  evaluators. 

(7)  If  any  person  who  is  not  a  licensed  professional  engineer  operates  in 
the  state  as  a  certified  professional  evaluator  without  certification  by  the 
department,  the  department,  after  due  notice  and  opportunity  for  a  hearing, 
may  impose  a  monetary  penalty  not  to  exceed  Ten  Thousand  Dollars 
($10,000.00)  for  each  violation. 

SOURCES:  Laws,  2008,  ch.  563,  §  23,  eff  from  and  after  July  1,  2009;  reenacted 
and  amended.  Laws,  2011,  ch.  544,  §  22;  reenacted  and  amended,  Laws, 
2013,  ch.  513,  §  22,  eff  from  and  after  July  1,  2013. 

Editor's  Note  —  For  repeal  of  this  section,  see  §  41-67-31. 

Amendment  Notes  —  The  2011  amendment  reenacted  and  amended  the  section  by 
adding  "or  is  a  registered  professional  engineer"  to  the  end  of  (1);  deleting  former  (2)(a), 
which  read:  "Be  a  professional  engineer  registered  in  the  State  of  Mississippi";  and 
inserting  "who  is  not  a  registered  professional  engineer"  at  the  beginning  of  (7). 

The  2013  amendment  reenacted  and  amended  the  section  by  substituting  "licensed 
professional  engineer"  for  "registered  professional  engineer"  in  (1)  and  (7),  in  (6), 
deleting  "semiannually"  following  "department"  and  deleting  "and  provide  to  county 
health  departments  a  monthly  update  of  the  list"  from  the  end,  and  substituting 
"department"  for  "board"  twice  in  (7). 

§  41-67-39.  Certificate  required  for  person  operating  as 
pumper  removing  and  disposing  of  sludge  from  on-site 
wastewater  disposal  systems;  certificate  requirements;  offi- 
cial list  of  certified  pumpers;  penalty  for  operating  without 
license;  suspension  or  revocation  of  pumper  certification; 
grounds;  renewal  [Repealed  effective  July  1,  2018]. 

(1)  A  person  may  not  be  engaged  in  the  business  of  removing  and 
disposing  of  the  sludge  and  liquid  waste  (septage)  from  individual  on-site 
wastewater  disposal  systems  in  this  state  unless  that  person  has  a  valid 
certificate  issued  by  the  department. 

(2)  The  department  shall  issue  a  certificate  to  a  pumper  if  the  pumper: 

(a)  Completes  an  application  form  that  complies  with  this  chapter  and 
rules  adopted  under  this  chapter; 

(b)  Satisfactorily  completes  the  certified  pumper  training  program 
provided  by  the  department; 

(c)  Satisfactorily  complies  with  the  requirements  of  his/her  pumping 
and  hauling  equipment; 
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(d)  Provides  documentation  of  a  disposal  site  approved  by  the  Depart- 
ment of  Environmental  Quality,  Office  of  Pollution  Control; 

(e)  Pays  the  annual  license  fee;  and 

(f)  Provides  proof  of  having  a  valid  general  business  liability  insurance 
policy  in  effect  with  liability  limits  of  at  least  Fifty  Thousand  Dollars 
($50,000.00)  per  occurrence  and  at  least  One  Hundred  Thousand  Dollars 
($100,000.00)  in  total  aggregate  amount. 

(3)  Each  pumper  or  designated  agent  thereof,  upon  request,  shall  furnish 
proof  of  certification  to  an  individual  before  entering  a  contract  with  that 
individual  for  the  removing  and  disposing  of  the  sludge  and  liquid  waste 
(septage)  from  an  individual  on-site  wastewater  disposal  system. 

(4)  The  department  shall  disseminate  to  the  public  an  official  list  of 
certified  pumpers. 

(5)  If  any  person  operates  in  the  state  as  a  certified  pumper  without  a 
license  by  the  board,  the  board,  after  due  notice  and  opportunity  for  a  hearing, 
may  impose  a  monetary  penalty  not  to  exceed  Ten  Thousand  Dollars 
($10,000.00)  for  each  violation. 

(6)  The  department  may  suspend  or  revoke  a  pumper  certification  if  the 
pumper  disposes  of  septage  or  other  liquid  waste  in  an  unpermitted  or 
unapproved  site  and/or  violates  this  chapter  or  rules  and  regulations  under 
this  chapter. 

(7)  A  municipal  wastewater  treatment  facility  may  make  a  site  available 
for  certified  pumpers  to  dispose  of  septic  or  other  liquid  waste. 

(8)  The  department  shall  provide  for  annual  renewal  of  certifications. 

(9)  The  department  must  provide  for  renewal  pumper  certifications  to  be 
applied  for  at  the  local  department  offices. 

SOURCES:  Laws,  2008,  ch.  563,  §  22;  reenacted  and  amended.  Laws,  2011,  ch. 
544,  §  23;  reenacted  and  amended.  Laws,  2013,  ch.  513,  §  23,  eff  from  and 
after  July  1,  2013. 

Editor's  Note  —  For  repeal  of  this  section,  see  §  41-67-31. 

Amendment  Notes  —  The  2011  amendment  reenacted  and  amended  the  section  by 
substituting  "certified"  for  "licensed"  in  (4),  (5),  and  adding  (6)  through  (8). 

The  2013  amendment  reenacted  and  amended  the  section  by  substituting  "certifi- 
cate" for  "license"  near  the  end  of  (1)  and  in  the  introductory  paragraph  of  (2),  adding 
(2)(b)  and  redesignating  former  (2)(b)  through  (e)  as  (2)(c)  through  (f),  in  (3),  inserting 
"or  designated... request"  and  substituting  "certification"  for  "licensure,"  in  (4),  deleting 
"semiannually"  following  "department"  and  deleting  "and  provide  to  county  health 
departments  a  monthly  update  of  the  list"  from  the  end,  in  (6),  deleting  "dumps  or" 
preceding  "disposes  of  septage"  and  adding  "and/or  violates  this  chapter  or  rules  and 
regulations  under  this  chapter"  at  the  end,  adding  (8)  and  redesignating  former  (8)  as 
(9). 
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§  41-67-41.    Wastewater  Advisory  Council  created;  purpose; 
composition  [Repealed  effective  July  1,  2018]. 

(1)  There  is  created  the  Wastewater  Advisory  Council  for  the  purpose  of 
advising  the  department  regarding  individual  on-site  wastewater  disposal 
systems.  The  advisory  council  shall  be  composed  of  the  following: 

(a)  One  (1)  appointee  of  the  State  Health  Officer; 

(b)  One  (1)  appointee  of  the  Chairman  of  the  State  Board  of  Health; 

(c)  One  (1)  appointee  of  the  Chairman  of  the  State  Board  of  Health  that 
represents  a  Mississippi  Aerobic  Treatment  Unit  (ATU)  manufacturer; 

(d)  One  (1)  appointee  of  the  Chairman  of  the  State  Board  of  Health  that 
represents  a  certified  installer; 

(e)  One  (1)  appointee  of  the  Chairman  of  the  State  Board  of  Health  that 
represents  a  septic  tank  or  aggregate  disposal  manufacturer; 

(f)  One  (1)  appointee  of  the  Executive  Director  of  the  Mississippi 
Department  of  Environmental  Quality; 

(g)  One  (1)  appointee  of  the  Executive  Director  of  the  Office  of  Pollution 
Control; 

(h)  One  (1)  appointee  of  the  Executive  Director  of  the  Mississippi  Soil 
and  Water  Conservation  Commission; 

(i)  One  (1)  appointee  of  the  Director  of  the  Mississippi  State  Board  of 
Registered  Professional  Geologists; 

(j)  One  (1)  appointee  of  the  Chairman  of  the  Department  of  the 
Mississippi  State  University  School  of  Civil  and  Environmental  Engineering 
Companies; 

(k)  The  federally  appointed  Mississippi  State  Soil  Scientist,  or  his 
designee; 

(/)  One  (1)  appointee  of  the  Executive  Director  of  the  American  Council 
of  Engineering  Companies; 

(m)  One  (1)  appointee  of  the  Executive  Director  of  the  Home  Builders 
Association  of  Mississippi; 

(n)  One  (1)  appointee  of  the  Executive  Director  of  the  Mississippi 
Engineering  Society; 

(o)  One  (1)  appointee  of  the  Executive  Director  of  the  Mississippi 
Manufactured  Housing  Association; 

(p)  One  (1)  appointee  of  the  Executive  Director  of  the  Mississippi  Rural 
Water  Association; 

(q)  One  (1)  appointee  of  the  Executive  Director  of  the  Mississippi 
Association  of  Supervisors; 

(r)  One  (1)  appointee  of  the  President  of  the  Mississippi  Pumpers 
Association; 

(s)  One  (1)  appointee  of  the  President  of  the  Mississippi  Water  and 
Pollution  Control  Operators  Association,  Inc.; 

(t)  One  (1)  appointee  of  the  Executive  Director  of  the  Mississippi 
Association  of  Realtors;  and 

(u)  One  (1)  appointee  of  the  Executive  Director  of  the  Mississippi 
Municipal  League. 
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(2)  The  members  of  the  advisory  council  shall  elect  a  chairman  and  vice 
chairman  from  its  membership. 

(3)  The  terms  of  appointments  for  each  member  shall  be  for  a  period  of 
two  (2)  years. 

(4)  The  advisory  council  shall  have  quarterly  meetings,  with  at  least  one 
(1)  of  those  meetings  taking  place  between  forty-five  (45)  and  sixty  (60)  days 
before  the  meeting  of  the  board. 

(5)  The  department  shall  staff  all  advisory  council  meetings  and  record 
minutes  of  those  meetings. 

SOURCES:  Laws,  2013,  ch.  513,  §  24,  eff  from  and  after  July  1,  2013. 
Editor's  Note  —  For  repeal  of  this  section,  see  §  41-67-31. 

WASTEWATER  ADVISORY  BOARD 

Sec. 

41-67-101.       Wastewater  Advisory  Board  created;  purpose;  composition;  terms;  meet- 
ings. 

§  41-67-101.    Wastewater  Advisory  Board  created;  purpose; 
composition;  terms;  meetings. 

(1)  There  is  created  the  Wastewater  Advisory  Board  for  the  purpose  of 
advising  the  Department  of  Heahh  regarding  individual  on-site  wastewater 
disposal  systems.  The  advisory  board  shall  be  composed  of  the  following: 

(a)  One  (1)  appointee  of  the  Executive  Director  of  the  American  Council 
of  Engineering; 

(b)  One  (1)  appointee  of  the  Executive  Director  of  the  Office  of  Pollution 
Control; 

(c)  One  (1)  appointee  of  the  State  Health  Officer; 

(d)  One  (1)  appointee  of  the  Executive  Director  of  the  Home  Builders 
Association  of  Mississippi; 

(e)  One  (1)  appointee  of  the  Chairman  of  the  Mississippi  State  Board  of 
Health  that  represents  a  Mississippi  ATU  manufacturer; 

(f)  One  (1)  appointee  of  the  Executive  Director  of  the  Mississippi 
Engineering  Society; 

(g)  One  (1)  appointee  of  the  Executive  Director  of  the  Mississippi 
Manufactured  Housing  Association; 

(h)  One  (1)  appointee  of  the  Chairman  of  the  Mississippi  State  Board  of 
Health  that  represents  a  certified  installer; 

(i)  One  (1)  appointee  of  the  Chairman  of  the  Mississippi  State  Board  of 
Health  that  represents  a  septic  tank  or  aggregate  disposal  manufacturer; 

(j)  One  (1)  appointee  of  the  Executive  Director  of  the  Mississippi  Rural 
Water  Association; 

(k)  One  (1)  appointee  of  the  Executive  Director  of  the  Mississippi 
Association  of  Supervisors; 
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(I)  One  (1)  appointee  of  the  President  of  the  Mississippi  Pumpers 
Association; 

(m)  One  (1)  appointee  of  the  Executive  Director  of  the  Mississippi  Soil 
and  Water  Conservation  Commission; 

(n)  One  (1)  appointee  of  the  President  of  the  Mississippi  Water  and 
Pollution  Control  Operators  Association,  Inc.; 

(o)  The  federally  appointed  Mississippi  State  Soil  Scientist,  or  his 
designee; 

(p)  One  (1)  appointee  of  the  Director  of  the  Mississippi  State  Board  of 
Registered  Professional  Geologists; 

(q)  One  (1)  appointee  of  the  Executive  Director  of  the  Mississippi 
Department  of  Environmental  Quality; 

(r)  One  (1)  appointee  of  the  Chairman  of  the  Mississippi  State  Board  of 
Health; 

(s)  One  (1)  appointee  of  the  Executive  Director  of  the  Mississippi 
Association  of  Realtors; 

(t)  One  (1)  appointee  of  the  Executive  Director  of  the  Mississippi 
Municipal  League;  and 

(u)  One  (1)  appointee  of  the  Chairman  of  the  Department  of  the 
Mississippi  State  University  School  of  Civil  and  Environmental  Engineer- 
ing. 

(2)  The  members  of  the  advisory  committee  shall  elect  a  chairman  and 
vice  chairman  from  its  membership. 

(3)  The  terms  of  appointments  for  each  member  shall  be  for  a  period  of 
two  (2)  years. 

(4)  The  advisory  committee  shall  have  quarterly  meetings,  with  at  least 
one  (1)  of  those  meetings  taking  place  between  forty-five  (45)  and  sixty  (60) 
days  before  the  meeting  of  the  Mississippi  State  Board  of  Health. 

(5)  The  Mississippi  Department  of  Health  shall  staff  all  advisory  commit- 
tee meetings  and  record  minutes  of  those  meetings. 

SOURCES:  Laws,  2011,  ch.  544,  §  24,  eff  from  and  after  passage  (approved  Apr. 
26,  2011.) 
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Sec. 


41-71-11. 
41-71-13. 
41-71-15. 
41-71-17. 
41-71-19. 
41-71-21. 


41-71-1. 
41-71-3. 
41-71-5. 
41-71-7. 
41-71-9. 


Definitions. 

License  required  to  operate  home  health  agency. 

AppHcation  for  Hcense;  fee. 

Terms  and  conditions  of  Hcense;  renewal. 

Denial,  suspension  or  revocation  of  license;  notice  and  hearing;  proce- 
dure; costs. 
Appeal. 

Rules,  regulations  and  standards. 
Compliance  by  existing  agencies. 
Inspections  and  investigations. 
Confidentiality  of  information. 
Penalty  for  violations;  injunction. 


§  41-71-1.  Definitions. 


As  used  in  this  chapter,  unless  the  context  otherwise  requires: 

(a)  "Home  health  agency"  means  a  public  or  privately  ov^ned  agency  or 
organization,  or  a  subdivision  of  such  an  agency  or  organization,  properly 
authorized  to  conduct  business  in  Mississippi,  v^hich  is  primarily  engaged  in 
providing  to  individuals,  at  the  v^ritten  direction  of  a  licensed  physician,  in 
the  individual's  place  of  residence,  skilled  nursing  services  provided  by  or 
under  the  supervision  of  a  registered  nurse  licensed  to  practice  in  Missis- 
sippi, and  one  or  more  of  the  following  services  or  items: 

(i)  Physical,  occupational  or  speech  therapy; 

(ii)  Medical  social  services; 

(iii)  Part-time  or  intermittent  services  of  a  home  health  aide; 

(iv)  Other  services  as  approved  by  the  licensing  agency; 

(v)  Medical  supplies,  other  than  drugs  and  biologicals,  and  the  use  of 
medical  appliances;  or 

(vi)  Medical  services  provided  by  an  intern  or  resident  in  training  at 
a  hospital  under  a  teaching  program  of  such  hospital. 

(b)  "Licensing  agency"  means  the  State  Department  of  Health. 

SOURCES:  Laws,  1981,  ch.  484,  §  1;  Laws,  1986,  ch.  437,  §  21,  eff  from  and  after 
July  1,  1986. 

Cross  References  —  Definition  of  home  health  agency  for  purposes  of  the  Health 
Care  Commission  Law  of  1979,  see  §  41-7-173. 

Mississippi  Health  Care  Commission,  see  §  41-7-175. 

§  41-71-3.    License  required  to  operate  home  health  agency. 

No  person  or  other  legal  entity  acting  alone  or  in  concert  with  others,  shall 
establish,  conduct,  or  maintain  a  home  health  agency  without  securing  a 
license  under  the  provisions  of  this  chapter. 
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SOURCES:  Laws,  1981,  ch.  484,  §  2,  eff  from  and  after  July  1,  1981. 

§  41-71-5.    Application  for  license;  fee. 

An  application  for  a  license  shall  be  made  to  the  licensing  agency  upon 
forms  provided  by  the  agency  and  shall  contain  such  information  as  the  agency 
shall  require,  which  may  include  affirmative  evidence  of  ability  to  comply  with 
such  reasonable  standards,  rules  and  regulations  as  are  lawfully  prescribed 
under  this  chapter.  A  license  fee  of  One  Thousand  Dollars  ($1,000.00),  payable 
to  the  licensing  agency,  shall  be  submitted  with  each  application. 

SOURCES:  Laws,  1981,  ch.  484,  §  3;  Laws,  1986,  ch.  500,  §  24;  Laws,  1998,  ch. 
433,  §  2,  eff  from  and  after  July  1,  1998. 

Cross  References  —  License  renewal  fee,  see  §  41-71-7. 

§  41-71-7.    Terms  and  conditions  of  license;  renewal. 

Upon  receipt  of  an  application  for  a  license  and  the  license  fee,  and  a 
determination  by  the  licensing  agency  that  the  application  is  in  compliance 
with  Section  41-7-173  et  seq.  and  in  compliance  with  the  provisions  of  this 
chapter,  such  license  shall  be  issued.  A  license,  unless  suspended  or  revoked, 
shall  be  renewable  annually  upon  payment  by  the  licensee  of  a  renewal  fee  of 
One  Thousand  Dollars  ($1,000.00)  and  approval  by  the  licensing  agency  of  an 
annual  report,  required  to  be  submitted  by  the  licensee,  containing  such 
information  in  such  form  and  at  such  time  as  the  licensing  agency  prescribes 
by  rule  or  regulation.  Each  license  shall  be  issued  only  for  the  home  health 
agency  and  person  or  persons  or  other  legal  entity  or  entities  named  in  the 
application  and  shall  not  be  transferable  or  assignable  except  with  the  written 
approval  of  the  licensing  agency.  Licenses  shall  be  posted  in  a  conspicuous 
place  in  the  designated  business  office  of  the  licensee.  Each  licensee  shall 
designate,  in  writing,  one  (1)  individual  person  as  the  responsible  party  for  the 
conducting  of  the  business  of  the  home  health  agency  with  the  licensing 
agency 

SOURCES:  Laws,  1981,  ch.  484,  §  4;  Laws,  1986,  ch.  437,  §  22;  Laws,  1986,  ch. 
500,  §  25;  Laws,  1998,  ch.  433,  §  3,  eff  from  and  after  July  1,  1998. 

Cross  References  —  Mississippi  Health  Care  Certificate  of  Need  Law  of  1979,  see 
§§  41-7-171  through  41-7-209. 
License  fee,  see  §  41-71-5. 

§  41-71-9.    Denial,  suspension  or  revocation  of  license;  notice 
and  hearing;  procedure;  costs. 

The  licensing  agency,  after  notice  and  opportunity  for  a  hearing  to  the 
applicant  or  licensee,  is  authorized  to  deny,  suspend  or  revoke  a  license  in  any 
case  in  which  it  finds  that  the  applicant  or  licensee  has  failed  to  comply  with 
the  requirements  established  by  this  chapter  or  the  rules,  regulations  or 


966 


Home  Health  Agencies 


§  41-71-11 


standards  promulgated  in  furtherance  of  this  chapter.  Such  notice  shall  be 
given  by  registered  mail,  or  by  personal  service,  setting  forth  the  particular 
reasons  for  the  proposed  action  and  fixing  a  date  of  not  less  than  thirty  (30) 
days  from  the  date  of  such  mailing  or  such  personal  service,  at  which  time  the 
applicant  or  licensee  shall  be  given  an  opportunity  for  a  prompt  and  fair 
hearing.  On  the  basis  of  any  such  hearing,  or  upon  default  of  the  applicant  or 
licensee,  the  licensing  agency  shall  make  a  determination  specifying  its 
findings  of  fact  and  conclusions  of  law.  A  copy  of  such  determination  shall  be 
sent  by  registered  mail  or  served  personally  upon  the  applicant  or  licensee.  The 
decision  revoking,  suspending  or  denying  the  license  or  application  shall 
become  final  thirty  (30)  days  after  it  is  so  mailed  or  served,  unless  the  applicant 
or  licensee,  within  such  thirty-day  period,  appeals  the  decision  to  the  chancery 
court  pursuant  to  Section  41-71-11.  The  procedure  governing  hearings  shall  be 
in  accordance  with  rules  and  regulations  promulgated  by  the  licensing  agency. 
A  full  and  complete  record  shall  be  kept  of  all  proceedings,  and  all  testimony 
shall  be  recorded  but  need  not  be  transcribed  unless  the  decision  is  appealed 
pursuant  to  Section  41-71-11.  Witnesses  may  be  subpoenaed  by  either  party. 
Compensation  shall  be  allowed  to  witnesses  as  in  cases  in  the  chancery  court. 
Each  party  shall  pay  the  expense  of  his  own  witnesses.  The  cost  of  the  record 
shall  be  paid  by  the  licensing  agency,  but  any  other  party  desiring  a  copy  of  the 
transcript  shall  pay  therefor  the  reasonable  cost  of  preparing  the  same. 

SOURCES:  Laws,  1981,  ch.  484,  §  5,  eff  from  and  after  July  1,  1981. 

RESEARCH  REFERENCES 

Am  Jur.  lA  Am.  Jur.  PI  &  Pr  Forms  suspend  or  revoke  license  —  attempt  to 

(Rev),  Administrative  Law,  Form  341.2  suspend  or  revoke  license  on  grounds  not 

(Complaint,  petition,  or  declaration  —  by  listed  in  statute  authorizing  suspension  or 

license  holder  —  against  administrative  revocation  of  license.) 
agency  —  to  enjoin  further  proceedings  to 

§  41-71-11.  Appeal. 

Any  applicant  or  licensee  aggrieved  by  the  decision  of  the  licensing  agency 
after  a  hearing  may,  within  thirty  (30)  days  after  the  mailing  or  serving  of 
notice  of  the  decision,  file  a  notice  of  appeal  in  the  chancery  court  of  the  First 
Judicial  District  of  Hinds  County,  Mississippi,  or  the  chancery  court  of  the 
county  in  which  the  home  health  agency  is  located  or  to  be  located,  and  the 
chancery  clerk  shall  serve  a  copy  of  the  notice  of  appeal  upon  the  licensing 
agency.  Thereupon  the  licensing  agency  shall,  within  sixty  (60)  days  or  such 
additional  time  as  the  court  may  allow  from  the  filing  of  such  notice,  certify  to 
the  court  a  copy  of  the  record  and  decision,  including  the  transcript  of  the 
hearings  on  which  the  decision  is  based.  Findings  of  fact  by  the  licensing 
agency  shall  be  conclusive  unless  substantially  contrary  to  the  weight  of  the 
evidence,  but  upon  good  cause  shown,  the  court  may  remand  the  case  to  the 
licensing  agency  to  take  further  evidence,  and  the  licensing  agency  may 
thereupon  affirm,  reverse  or  modify  its  decision.  The  court  may  affirm,  modify 
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or  reverse  the  decision  of  the  hcensing  agency  and  either  the  apphcant  or 
hcensee  or  the  Hcensing  agency  may  appeal  from  this  decision  to  the  Supreme 
Court  as  in  other  cases  in  the  chancery  court.  Pending  final  disposition  of  the 
matter  the  status  quo  of  the  applicant  or  licensee  shall  be  preserved,  except  as 
the  court  otherwise  orders  in  the  public  interest.  Rules  with  respect  to  court 
costs  as  in  other  cases  in  chancery  shall  apply  equally  to  cases  under  this 
section. 

SOURCES:  Laws,  1981,  ch.  484,  §  6;  Laws,  1986,  ch.  437,  §  23,  eff  from  and  after 
July  1,  1986. 

Cross  References  —  Effect  of  appeal  on  necessity  of  transcription  of  testimony,  and 
finality  of  decision,  see  §  41-71-9. 

RESEARCH  REFERENCES 

Am  Jur.  lA  Am.  Jur.  PI  &  Pr  Forms  suspend  or  revoke  license  —  attempt  to 

(Rev),  Administrative  Law,  Form  341.2  suspend  or  revoke  license  on  grounds  not 

(Complaint,  petition,  or  declaration  —  by  listed  in  statute  authorizing  suspension  or 

license  holder  —  against  administrative  revocation  of  license.) 
agency  —  to  enjoin  further  proceedings  to 

§  41-71-13.    Rules,  regulations  and  standards. 

The  licensing  agency  shall  adopt,  amend,  promulgate  and  enforce  rules, 
regulations  and  standards,  including  classifications,  with  respect  to  home 
health  agencies  licensed,  or  which  may  be  licensed,  to  further  the  accomplish- 
ment of  the  purpose  of  this  chapter  in  protecting  and  promoting  the  health, 
safety  and  welfare  of  the  public  by  insuring  adequate  care  of  individuals 
receiving  such  services.  Such  rules,  regulations  and  standards  shall  be  adopted 
and  promulgated  by  the  licensing  agency  in  accordance  with  the  provisions  of 
Section  25-43-1  et  seq.,  and  shall  be  recorded  and  indexed  in  a  book  to  be 
maintained  by  the  licensing  agency  in  its  office  in  the  city  of  Jackson, 
Mississippi,  entitled  "Records  of  Rules,  Regulations  and  Standards."  The  book 
shall  be  open  and  available  to  all  home  health  agencies  and  the  public 
generally  at  all  reasonable  times. 

SOURCES:  Laws,  1981,  ch.  484,  §  7,  eff  from  and  after  July  1,  1981. 

Editor's  Note  —  Section  25-43-1.101(3)  provides  that  any  reference  to  Section 
25-43-1  et  seq.  shall  be  deemed  to  mean  and  refer  to  Section  25-43-1.101  et  seq. 

ATTORNEY  GENERAL  OPINIONS 

Title  41,  Chapter  71,  Section  13  of  Mis-  home  health  agencies  provide  reasonable 

sissippi  Code  of  1972  does  not  authorize  amount  of  indigent  care.  Thompson,  Jan. 

Board  of  Health  to  require,  as  prerequisite  14,  1994,  A.G.  Op.  #93-1026. 
to  new  and  to  continued  licensure,  that 
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§  41-71-15.    Compliance  by  existing  agencies. 

Any  home  health  agency  which  is  in  operation  on  July  1,  1981,  shall  be 
given  a  reasonable  time  under  the  particular  circumstances,  not  to  exceed  one 
(1)  year  from  July  1,  1981,  within  which  to  comply  with  the  provisions  of  this 
chapter  and  the  rules,  regulations  and  standards  promulgated  in  furtherance 
of  this  chapter. 

SOURCES:  Laws,  1981,  ch.  484,  §  8,  eff  from  and  after  July  1,  1981. 

§  41-71-17.    Inspections  and  investigations. 

The  licensing  agency  shall  make  or  cause  to  be  made  such  inspections  and 
investigations  as  it  deems  necessary,  including  visitation  of  patients  at  their 
places  of  residence. 

SOURCES:  Laws,  1981,  ch.  484,  §  9,  eff  from  and  after  July  1,  1981. 

Cross  References  —  For  another  provision  regarding  obtaining  information  from 
home  health  agencies,  see  §  41-7-185. 

§  41-71-19.    Confidentiality  of  information. 

Information  received  by  the  licensing  agency  through  filed  reports,  inspec- 
tion, or  as  otherwise  authorized  under  this  chapter,  shall  not  be  disclosed 
publicly  in  such  manner  as  to  identify  individuals,  except  in  proceedings 
involving  the  question  of  licensure;  however,  the  licensing  agency  may  utilize 
statistical  data  concerning  types  of  services  and  the  utilization  of  those 
services  for  home  health-care  agencies  in  performing  the  statutory  duties 
imposed  upon  it  by  Section  41-7-171,  et  seq.  and  regulations  necessarily 
promulgated  for  participation  in  the  medicare  or  medicaid  programs. 

SOURCES:  Laws,  1981,  ch.  484,  §  10;  Laws,  1984,  ch.  362,  §  3,  eff  from  and  after 
July  1,  1984. 

§  41-71-21.    Penalty  for  violations;  injunction. 

Any  person  or  persons  or  other  entity  or  entities  establishing,  managing  or 
operating  a  home  health  agency  or  conducting  the  business  of  a  home  health 
agency  without  the  required  license,  or  which  otherwise  violate  any  of  the 
provisions  of  this  chapter  or  the  rules,  regulations  or  standards  promulgated 
and  established  in  furtherance  of  this  chapter,  shall  be  guilty  of  a  misdemeanor 
and,  upon  conviction  thereof,  shall  be  fined  not  more  than  Five  Hundred 
Dollars  ($500.00)  for  each  offense.  Each  day  of  a  continuing  violation  shall  be 
considered  a  separate  offense.  The  licensing  agency  may  seek  injunctive  relief 
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in  the  event  it  deems  such  action  necessary  after  consulting  with  the  state 
attorney  general. 

SOURCES:  Laws,  1981,  ch.  484,  §  11,  eff  from  and  after  July  1,  1981. 

Cross  References  —  Imposition  of  standard  state  assessment  in  addition  to  all 
court  imposed  fines  or  other  penalties  for  any  misdemeanor  violation,  see  §  99-19-73. 
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41-73-71. 
41-73-73. 
41-73-75. 


41-73-69. 


Bonds  of  authority  as  legal  investments  and  as  security  for  public 
deposits. 

Annual  report  of  authority. 

State  officers  and  agencies  to  cooperate  with  authority. 

Chapter  cumulative  and  supplemental  as  to  powers  of  authority;  bonds 

exempt  from  other  laws  governing  issuance  of  bonds. 


§  41-73-1.    Short  title. 


This  chapter  shall  be  known  and  may  be  cited  as  the  Mississippi  Hospital 
Equipment  and  Facilities  Authority  Act. 

SOURCES:  Laws,  1983,  ch.  493,  §  1;  Laws,  1986,  ch.  392,  §  1,  eff  from  and  after 
July  1,  1986. 

§  41-73-3.    Legislative  findings;  declaration  of  public  purpose. 

The  Legislature  hereby  finds  and  declares  that: 

(1)  Delivery  of  quality  health  care  in  Mississippi  has  in  recent  years 
become  increasingly  dependent  upon  sophisticated  equipment  and  adequate, 
modern  facilities  at  a  time  when  the  acquisition  and  financing  of  such 
equipment  and  facilities  by  health-care  providers  has  become  increasingly 
expensive. 

(2)  It  is  necessary  that  Mississippi  hospitals  be  able  to  obtain  the 
modern  equipment  and  facilities  needed  to  meet  the  needs  of  their  medical 
staffs  and  to  improve  the  quality  of  medical  care  provided  to  Mississippi 
citizens. 

(3)  The  increased  costs  of  acquiring  and  financing  modern  equipment 
and  facilities  by  Mississippi  hospitals  is  necessarily  passed  to  the  patients 
receiving  medical  care  from  the  hospitals,  resulting  in  higher  medical  bills 
and  increased  health  insurance  premiums. 

(4)  These  increased  costs  discourage  Mississippi  citizens  from  obtaining 
necessary  medical  care. 

(5)  The  problems  set  forth  above  cannot  be  remedied  solely  through  the 
operation  of  private  enterprise  or  efforts  by  individual  communities,  but  can 
be  alleviated  through  the  creation  of  a  public  body  corporate  and  politic, 
separate  and  apart  from  the  State  of  Mississippi,  constituting  a  governmen- 
tal instrumentality,  to  be  known  as  the  Mississippi  Hospital  Equipment  and 
Facilities  Authority,  to  encourage  the  investment  of  private  capital  in 
Mississippi  hospitals  through  the  use  of  public  financing  as  provided  in  this 
act  for  the  purpose  of  financing  hospital  equipment  and  hospital  facilities  at 
interest  rates  lower  than  those  available  in  the  conventional  credit  markets. 

(6)  Alleviating  the  conditions  and  problems  set  forth  above  by  the 
encouragement  of  private  investment  through  a  governmental  body  is  a 
public  purpose  and  use  for  which  public  money  provided  by  the  sale  of 
revenue  bonds  may  be  borrowed,  expended,  advanced,  loaned  and  granted 
and  is  hereby  so  declared  to  be  such  public  purpose  as  a  matter  of  express 
legislative  determination.  Such  activities  shall  not  be  conducted  for  profit. 
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SOURCES:  Laws,  1983,  ch.  493,  §  2;  Laws,  1986,  ch.  392,  §  2,  eff  from  and  after 
July  1,  1986. 

§  41-73-5.  Definitions. 

When  used  in  this  act,  unless  the  context  requires  a  different  definition, 
the  following  terms  shall  have  the  following  meanings: 

(a)  "Act"  means  the  Mississippi  Hospital  Equipment  and  Facilities 
Authority  Act. 

(b)  "Authority"  means  the  Mississippi  Hospital  Equipment  and  Facili- 
ties Authority  created  by  this  act  and  any  successor  to  its  functions. 

(c)  "Bonds"  means  bonds,  notes  or  other  evidences  of  indebtedness  of  the 
authority  issued  pursuant  to  this  act,  including  refunding  bonds. 

(d)  "Cost"  as  applied  to  hospital  equipment  means  any  and  all  costs  of 
such  hospital  equipment  and,  without  limiting  the  generality  of  the  forego- 
ing, shall  include  the  following: 

(i)  All  costs  of  the  acquisition,  repair,  restoration,  reconditioning, 
refinancing  or  installation  of  any  such  hospital  equipment  and  all  costs 
incident  or  related  thereto; 

(ii)  The  cost  of  any  property  interest  in  such  hospital  equipment 
including  an  option  to  purchase  or  leasehold  interest; 

(iii)  The  cost  of  architectural,  engineering,  legal  and  related  services; 
the  cost  of  the  preparation  of  plans,  specifications,  studies,  surveys  and 
estimates  of  cost  and  of  revenue;  and  all  other  expenses  necessary  or 
incident  to  planning,  providing  or  determining  the  need  for  or  the 
feasibility  and  practicability  of  such  hospital  equipment;  and  the  cost  of 
providing  or  establishing  a  reasonable  reserve  fund  for  the  payment  of 
principal  and  interest  on  bonds; 

(iv)  The  cost  of  financing  charges,  including  premiums  or  prepayment 
penalties,  if  any,  and  interest  accrued  prior  to  the  acquisition  and 
installation  or  refinancing  of  such  hospital  equipment  and  after  such 
acquisition  and  installation  or  refinancing  and  start-up  costs  related  to 
hospital  equipment; 

(v)  Any  and  all  costs  paid  or  incurred  in  connection  with  the  financing 
of  such  hospital  equipment,  including  out-of-pocket  expenses,  the  cost  of 
financing,  legal,  accounting,  financial  advisory  and  consulting  fees,  ex- 
penses and  disbursements;  the  cost  of  any  policy  of  insurance;  the  cost  of 
printing,  engraving  and  reproduction  services;  and  the  cost  of  the  initial  or 
acceptance  fee  of  any  trustee  or  paying  agent; 

(vi)  All  direct  or  indirect  costs  of  the  authority  incurred  in  connection 
with  providing  such  hospital  equipment,  including,  without  limitation, 
reasonable  sums  to  reimburse  the  authority  for  time  spent  by  its  agents  or 
employees  with  respect  to  providing  such  hospital  equipment  and  the 
financing  thereof;  and 

(vii)  Any  and  all  costs  paid  or  incurred  for  the  administration  of  any 
program  for  the  purchase  or  lease  of  or  the  making  of  loans  for  hospital 
equipment,  by  the  authority  and  any  program  for  the  sale  or  lease  of  or  the 


973 


§  41-73-5  Public  Health 

making  of  loans  for  such  hospital  equipment  to  any  participating  hospital 
institution. 

(e)  "Cost,"  as  applied  to  hospital  facilities,  means  any  and  all  costs  of 
such  hospital  facilities  and,  without  limiting  the  generality  of  the  foregoing, 
shall  include  the  following: 

(i)  All  costs  of  the  establishment,  demolition,  site  development  of  new 
and  rehabilitated  buildings,  rehabilitation,  reconstruction  repair,  erection, 
building,  construction,  remodeling,  adding  to  and  furnishing  of  any  such 
hospital  facilities  and  all  costs  incident  or  related  thereto; 

(ii)  The  cost  of  acquiring  any  property  interest  in  such  hospital 
facilities  including  the  purchase  thereof,  the  cost  of  an  option  to  purchase 
or  the  cost  of  any  leasehold  interest; 

(iii)  The  cost  of  architectural,  engineering,  legal  and  related  services; 
the  cost  of  the  preparation  of  plans,  specifications,  studies,  surveys  and 
estimates  of  cost  and  of  revenue;  all  other  expenses  necessary  or  incident 
to  planning,  providing  or  determining  the  need  for  or  the  feasibility  and 
practicability  of  such  hospital  facilities  or  the  acquisition  thereof;  and  the 
cost  of  providing  or  establishing  a  reasonable  reserve  fund  for  the  payment 
of  principal  of  and  interest  on  bonds; 

(iv)  The  cost  of  financing  charges,  including  premiums  or  prepayment 
penalties,  if  any,  and  interest  accrued  prior  to  the  acquisition  and 
completion  or  refinancing  of  such  hospital  facilities  and  after  such  acqui- 
sition and  completion  or  refinancing  and  start-up  costs  related  to  hospital 
facilities; 

(v)  Any  and  all  costs  paid  or  incurred  in  connection  with  the  financing 
of  such  hospital  facilities,  including  out-of-pocket  expenses,  the  cost  of 
financing,  legal,  accounting,  financial  advisory  and  consulting  fees,  ex- 
penses and  disbursement;  the  cost  of  any  policy  of  insurance;  the  cost  of 
printing,  engraving  and  reproduction  services;  and  the  cost  of  the  initial  or 
acceptance  fee  of  any  trustee  or  paying  agent; 

(vi)  All  direct  or  indirect  costs  of  the  authority  incurred  in  connection 
with  providing  such  hospital  facilities,  including,  without  limitation, 
reasonable  sums  to  reimburse  the  authority  for  time  spent  by  its  agents  or 
employees  with  respect  to  providing  such  hospital  facilities  and  the 
financing  thereof; 

(vii)  Any  and  all  costs  paid  or  incurred  for  the  administration  of  any 
program  for  the  purchase  or  lease  of  or  the  making  of  loans  for  hospital 
facilities,  by  the  authority  and  any  program  for  the  sale  or  lease  of  or  the 
making  of  loans  for  such  hospital  facilities  to  any  participating  hospital 
institution;  and 

(viii)  The  cost  of  providing  for  the  payment  or  the  making  provision 
for  the  payment  of,  by  the  appropriate  escrowing  of  moneys  or  securities, 
the  principal  of  and  interest  on  which  when  due  will  be  adequate  to  make 
such  payment,  any  indebtedness  encumbering  the  revenues  or  property  of 
a  participating  hospital  institution,  whether  such  payment  is  to  be  effected 
by  redemption  of  such  indebtedness  prior  to  maturity  or  not. 
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(f)  "Hospital  equipment"  means  any  personal  property  which  is  found 
and  determined  by  the  authority  to  be  required  or  necessary  or  helpful  for 
medical  care,  research,  training  or  teaching,  any  one  (1)  or  all,  in  hospital 
facilities  located  in  the  state,  irrespective  of  whether  such  property  is  in 
existence  at  the  time  of,  or  is  to  be  provided  after  the  making  of,  such  finding. 
Provided  further,  that  major  medical  equipment  as  defined  in  Section 
41-7-173(m),  shall  require  a  certificate  of  need  prior  to  the  approval  of  the 
authority  to  contract  with  said  hospital. 

(g)  "Hospital  facility"  or  "hospital  facilities"  means  buildings  and  struc- 
tures of  any  and  all  types  used  or  useful,  in  the  discretion  of  the  authority, 
for  providing  any  types  of  care  to  the  sick,  wounded,  infirmed,  needy, 
mentally  incompetent  or  elderly  and  shall  include,  without  limiting  the 
generality  of  the  foregoing,  out-patient  clinics,  laboratories,  laundries, 
nurses',  doctors'  or  interns'  residences,  administration  buildings,  office 
buildings,  facilities  for  research  directly  involved  with  hospital  care,  main- 
tenance, storage  or  utility  facilities,  parking  lots,  and  garages  and  all 
necessary,  useful,  or  related  furnishings,  and  appurtenances  and  all  lands 
necessary  or  convenient  as  a  site  for  the  foregoing. 

(h)  "Participating  hospital  institution"  or  "hospital  institution"  means  a 
public  or  private  corporation,  association,  foundation,  trust,  cooperative, 
agency,  body  politic,  or  other  person  or  organization  which  provides  or 
operates  or  proposes  to  provide  or  operate  hospital  facilities  not  for  profit, 
and  which,  pursuant  to  the  provisions  of  this  act,  contracts  with  the 
authority  for  the  financing  or  refinancing  of  the  lease  or  other  acquisition  of 
hospital  equipment  or  hospital  facilities,  or  both. 

(i)  "State"  means  the  State  of  Mississippi. 

The  use  of  singular  terms  herein  shall  also  include  the  plural  of  such  term 
and  the  use  of  a  plural  term  herein  shall  also  include  the  singular  of  such  term 
unless  the  context  clearly  requires  a  different  connotation. 

SOURCES:  Laws,  1983,  ch.  493,  §  3;  Laws,  1986,  ch.  392,  §  3;  Laws,  1993,  ch.  349, 
§  1,  eff  from  and  after  July  1,  1993. 

Cross  References  —  Payment  of  expenses  as  are  incurred  by  authority  in  contract- 
ing with  state  bond  advisory  division  of  governor's  office  for  administrative  services,  see 
§  41-73-17. 

ATTORNEY  GENERAL  OPINIONS 

There  is  no  authority  for  a  county  to  tion  properly  adopted,  join  the  board  of 

convey  title  to  hospital  real  property  to  trustees  in  the  execution  of  a  deed  of  trust 

the  board  of  trustees  of  a  community  hos-  or  other  lien  on  the  real  property.  Lazarus, 

pital;  however,  the  county  may,  by  resolu-  Nov  3,  2000,  A.G.  Op.  #2000-0613. 
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§  41-73-7.    Mississippi  Hospital  Equipment  and  Facilities  Au- 
thority created;  membership;  appointment;  qualifications. 

(1)  There  is  hereby  created,  with  such  duties  and  powers  as  are  set  forth 
in  this  act,  a  body  pohtic  and  corporate,  not  a  state  agency,  but  an  independent 
instrumentahty  exercising  essential  pubhc  functions,  to  be  known  as  the 
Mississippi  Hospital  Equipment  and  Facilities  Authority. 

(2)  The  authority  shall  be  governed  by  seven  (7)  members  who  shall  be 
appointed  by  the  Governor  with  the  advice  and  consent  of  the  Senate. 

(3)  The  members  shall  at  all  times  include  the  following: 

(a)  One  (1)  resident  of  each  of  the  three  (3)  Supreme  Court  districts  in 
the  state; 

(b)  One  (1)  certified  public  accountant  experienced  in  hospital  finance; 

(c)  One  (1)  possessing  not  less  than  ten  (10)  years'  experience  in  hospital 
management  and  finance; 

(d)  One  (1)  banker  with  experience  in  commercial  lending  or  one  (1) 
investment  banker  with  experience  in  municipal  finance; 

(e)  One  (1)  chosen  at  large. 

(4)  All  members  shall  be  residents  of  the  state. 

SOURCES:  Laws,  1983,  ch.  493,  §  4;  Laws,  1986,  ch.  392,  §  4,  eff  from  and  after 
July  1,  1986. 

Cross  References  —  Supreme  court  districts,  see  §  9-3-1. 

ATTORNEY  GENERAL  OPINIONS 

State  Health  Department  cannot  le-  have  been  issued  to  home  health  agencies, 
gaily  offer  for  sale  or  lease  licenses  which     Cobb,  Sept.  8,  1992,  A.G.  Op.  #92-0600. 

§  41-73-9.    Terms  of  members  of  authority;  vacancies;  removal; 
oath. 

Three  (3)  members  shall  be  appointed  for  an  initial  term  of  one  (1)  year, 
two  (2)  members  shall  be  appointed  for  an  initial  term  of  two  (2)  years,  one  (1) 
member  shall  be  appointed  for  an  initial  term  of  three  (3)  years  and  one  (1) 
member  shall  be  appointed  for  an  initial  term  of  four  (4)  years.  All  subsequent 
appointments  shall  be  for  terms  of  four  (4)  years.  Each  member  shall  hold  office 
for  the  term  of  his  appointment  and  until  his  successor  shall  have  been 
appointed  and  qualified.  Vacancies  shall  be  filled  by  appointment  of  the 
governor,  subject  to  the  advice  and  consent  of  the  senate,  for  the  length  of  the 
unexpired  term  only.  Any  member  shall  be  eligible  for  reappointment.  Any 
member  may  be  removed  from  office  for  incompetency,  neglect  of  duty,  or 
malfeasance  in  office  by  the  governor  after  reasonable  notice  and  a  public 
hearing  unless  the  same  are  expressly  waived  in  writing.  Each  member  of  the 
authority  appointed  by  the  governor  shall,  before  entering  upon  his  duty,  take 
an  oath  of  office  to  administer  the  duties  of  his  office  faithfully  and  compe- 


976 


Hospital  Equipment 


§  41-73-17 


tently,  and  a  record  of  such  oath  shall  be  filed  in  the  office  of  the  secretary  of 
state. 

SOURCES:  Laws,  1983,  ch.  493,  §  5,  eff  from  and  after  passage  (approved  April 
11,  1983). 

§  41-73-11.    Officers  of  authority;  per  diem  and  expenses  of 
members. 

The  chairman  of  the  authority  shall  be  elected  from  the  members  of  the 
authority  by  the  vote  of  all  such  members.  The  members  shall  also  elect  from 
among  their  number  a  vice-chairman  and  such  other  officers  as  they  may 
determine.  They  shall  receive  no  compensation  for  their  services  but  shall 
receive  reimbursement  for  actual  and  necessary  expenses  and  per  diem  in 
accordance  with  Sections  25-3-41  and  25-3-69,  respectively. 

SOURCES:  Laws,  1983,  ch.  493,  §  6,  eff  from  and  after  passage  (approved  April 
11,  1983). 

§  41-73-13.    Quorum;  vote  required  for  action. 

The  powers  of  the  authority  shall  be  vested  in  the  members  thereof.  Four 
(4)  members  of  the  authority  shall  constitute  a  quorum  for  the  transaction  of 
business.  The  affirmative  vote  of  at  least  four  (4)  members  shall  be  necessary 
for  any  action  to  be  taken  by  the  authority  No  vacancy  in  the  membership  of 
the  authority  shall  impair  the  right  of  a  quorum  to  exercise  all  rights  and 
perform  all  duties  of  the  authority. 

SOURCES:  Laws,  1983,  ch.  493,  §  7,  eff  from  and  after  passage  (approved  April 
11,  1983). 

§  41-73-15.    Regular  and  called  meetings. 

Regular  meetings  of  the  members  of  the  authority  shall  be  held  as  set  forth 
in  its  rules  and  regulations.  Additional  meetings  of  the  members  of  the 
authority  shall  be  held  at  the  call  of  the  chairman  or  whenever  any  three  (3) 
members  so  request. 

SOURCES:  Laws,  1983,  ch.  493,  §  8,  eff  from  and  after  passage  (approved  April 
11,  1983). 

§  41-73-17.    Executive  director;  duties;  contracting  for  admin- 
istrative services;  payment;  secretary;  duties. 

The  members  of  the  authority  may  appoint  an  executive  director  and/or  a 
secretary  who  shall  be  employees  of  the  authority,  but  not  members  thereof, 
and  who  shall  serve  at  the  pleasure  of  the  members  and  receive  such 
compensation  as  shall  be  fixed  by  the  members.  The  executive  director,  if 
appointed,  shall  attend  the  meetings  of  the  members  of  the  authority  and  shall 
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administer,  manage  and  direct  the  affairs  and  activities  of  the  authority  in 
accordance  with  the  poHcies  and  under  the  control  and  direction  of  the 
members.  The  executive  director  shall  approve  all  accounts  for  salaries, 
allowable  expenses  of  the  authority  or  of  any  employee  or  consultant  thereof, 
and  expenses  incidental  to  the  operation  of  the  authority  He  shall  perform 
such  other  duties  as  may  be  directed  by  the  members  in  carrying  out  the 
purposes  of  this  chapter.  The  practices  and  procedures  regarding  administra- 
tive functions  and  responsibilities  of  the  authority  shall  be  subject  to  the 
approval  and  review  of  the  director  of  the  state  bond  advisory  division  of  the 
governor's  office.  In  lieu  of  or  in  addition  to  the  appointment  of  an  executive 
director,  the  authority  may  contract  with  the  state  bond  advisory  division  of 
the  governor's  office  to  carry  out  in  whole  or  in  part  the  administrative 
functions  and  responsibilities  of  the  authority,  but  may  only  pay  the  actual 
expenses  incurred  by  such  division  in  performing  such  functions  and  respon- 
sibilities. The  expenses  incurred  by  the  authority  in  contracting  for  such 
administrative  functions  and  responsibilities  shall  be  paid  by  the  authority  as 
a  qualified  cost  pursuant  to  Section  41-73-5(d)(vii). 

The  secretary  shall  attend  the  meetings  of  the  members  of  the  authority, 
shall  keep  a  record  of  the  proceedings  of  the  authority,  and  shall  maintain  and 
be  custodian  of  all  books,  documents  and  papers  filed  with  the  authority,  the 
minute  book  or  journal  of  the  authority,  and  its  official  seal.  He  may  cause 
copies  to  be  made  of  all  minutes  and  other  records  and  documents  of  the 
authority  and  may  give  certificates  under  seal  of  the  authority  to  the  effect  that 
such  copies  are  true  copies,  and  all  persons  dealing  with  the  authority  may  rely 
upon  such  certificates.  If  an  executive  director  and/or  secretary  are  not 
appointed,  the  members  of  the  authority  may  designate  from  among  them- 
selves or  the  authority's  employees  the  person  or  persons  responsible  for 
carrying  out  the  duties  set  out  in  this  section. 

SOURCES:  Laws,  1983,  ch.  493,  §  9,  eff  from  and  after  passage  (approved  April 
11,  1983). 

Cross  References  —  State  bond  advisory  division  in  office  of  governor,  and  director 
thereof,  see  §§  7-1-401,  7-1-403. 

§  41-73-19.    Additional  officers,  agents  or  employees. 

The  authority  may  employ  legal  counsel,  technical  experts  and  such  other 
officers,  agents  and  employees,  permanent  or  temporary,  as  it  deems  necessary 
to  carry  out  the  efficient  operation  of  the  authority,  and  shall  determine  their 
qualifications,  duties,  compensation  and  terms  of  office.  The  members  may 
delegate  to  one  or  more  agents  or  employees  of  the  authority  such  administra- 
tive duties  as  they  deem  proper. 

SOURCES:  Laws,  1983,  ch.  493,  §  10,  eff  from  and  after  passage  (approved 
April  11,  1983). 
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§  41-73-21.    Conflict  of  interest  of  member,  employee  or  agent; 
disclosure  required;  effect  of  disclosure. 

Any  member,  employee  or  agent  of  the  authority  who  has,  will  have,  or 
later  acquires  an  interest,  direct  or  indirect,  in  any  transaction  with  the 
authority  shall  immediately  disclose  the  nature  and  extent  of  such  interest  in 
writing  to  the  authority  as  soon  as  he  has  knowledge  of  such  actual  or 
prospective  interest.  Such  disclosure  shall  be  entered  upon  the  minutes  of  the 
authority.  Upon  such  disclosure  such  member,  employee  or  agent  shall  not 
participate  in  any  action  by  the  authority  authorizing  such  transaction. 

SOURCES:  Laws,  1983,  ch.  493,  §  11,  eff  from  and  after  passage  (approved 
April  11,  1983). 

§  41-73-23.    State  office  or  position  not  forfeited  by  virtue  of 
authority  membership  or  service. 

Notwithstanding  the  provisions  of  any  other  law,  no  officer  or  employee  of 
the  state  shall  be  deemed  to  have  forfeited  or  shall  forfeit  his  office  or 
employment  by  reason  of  his  acceptance  of  membership  in  the  authority  or  by 
reason  of  his  providing  services  to  such  authority. 

SOURCES:  Laws,  1983,  ch.  493,  §  12,  eff  from  and  after  passage  (approved 
April  11,  1983). 

Cross  References  —  Constitutional  prohibitions  against  holding  dual  offices,  see 
Miss.  Const.  Art.  1,  §  2  and  Art.  14,  §  266. 

§  41-73-25.    Surety  bonds  of  members  and  executive  director; 
blanket  bond  authorized;  conditions  of  bonds;  costs. 

Before  the  issuance  of  any  bonds  pursuant  to  this  chapter,  each  member  of 
the  authority  and  the  executive  director,  if  one  shall  have  been  appointed,  shall 
execute  a  surety  bond  in  the  sum  of  Fifty  Thousand  Dollars  ($50,000.00)  issued 
by  a  surety  company  licensed  to  do  business  in  the  state.  To  the  extent  any 
member  of  the  authority  is  already  covered  by  a  bond  required  by  state  law, 
such  member  need  not  obtain  another  bond  so  long  as  the  bond  required  by  the 
state  law  is  in  at  least  the  sum  specified  in  this  section  and  covers  the 
member's  activities  for  the  authority.  In  lieu  of  such  bonds,  the  chairman  of  the 
authority  may  execute  a  blanket  surety  bond  covering  each  member  and  the 
executive  director  of  the  authority.  Each  surety  bond  shall  be  conditioned  upon 
the  faithful  performance  of  the  duties  of  the  office  of  the  member  or  executive 
director  and  shall  be  issued  by  a  surety  company  authorized  to  transact 
business  in  the  state  as  surety.  At  all  times  after  the  issuance  of  any  surety 
bonds,  each  member  and  executive  director  shall  maintain  such  surety  bonds 
in  full  force  and  effect.  All  costs  of  the  surety  bonds  shall  be  borne  by  the 
authority. 


979 


§  41-73-27 


Public  Health 


SOURCES:  Laws,  1983,  ch.  493,  §  13,  eff  from  and  after  passage  (approved 
April  11,  1983). 

Cross  References  —  Official  bonds  of  state  officers,  generally,  see  §§  25-1-13  et  seq. 

§  41-73-27.    Powers  of  authority. 

The  authority  is  hereby  granted  all  powers  necessary  or  appropriate  to 
carry  out  and  effectuate  its  public  and  corporate  purposes,  including  but  not 
limited  to  the  following: 

(a)  To  have  perpetual  succession  as  a  body  politic  and  corporate  and  an 
independent  instrumentality  exercising  essential  public  functions; 

(b)  To  adopt,  amend  and  repeal  bylaws,  rules  and  regulations,  not 
inconsistent  with  this  act,  to  regulate  its  affairs  and  to  carry  into  effect  the 
powers  and  purposes  of  the  authority  and  conduct  its  business; 

(c)  To  sue  and  be  sued  in  its  own  name; 

(d)  To  have  an  official  seal  and  alter  it  at  will; 

(e)  To  maintain  an  office  at  such  place  or  places  within  the  state  as  it 
may  designate; 

(f)  To  monitor  on  a  continuing  basis  the  need  for  hospital  equipment 
financing  and  hospital  facilities  financing  at  interest  rates  which  are 
consistent  with  the  needs  of  hospital  institutions; 

(g)  To  make  and  execute  contracts  and  all  other  instruments  necessary 
or  convenient  for  the  performance  of  its  duties  and  the  exercise  of  its  powers 
and  functions  under  this  act; 

(h)  To  employ  architects,  engineers,  attorneys,  inspectors,  accountants 
and  health-care  experts  and  financial  advisors,  and  such  other  advisors, 
consultants  and  agents  as  may  be  necessary  in  its  judgment,  and  to  fix  their 
compensation; 

(i)  To  procure  insurance  against  any  loss  in  connection  with  its  property 
and  other  assets,  in  such  amounts  and  from  such  insurers  as  it  may  deem 
advisable,  including  the  power  to  pay  premiums  on  any  such  insurance; 

(j)  To  procure  insurance  or  guarantees  from  any  public  or  private 
entities,  including  any  department,  agency  or  instrumentality  of  the  United 
States  of  America,  to  secure  payment  (i)  on  a  loan,  lease  or  purchase 
payment  owed  by  a  participating  hospital  institution  to  the  authority  and  (ii) 
of  any  bonds  issued  by  the  authority,  including  the  power  to  pay  premiums 
on  any  such  insurance  or  guarantee; 

(k)  To  procure  letters  of  credit  from  any  national  or  state  banking 
association  or  other  entity  authorized  to  issue  a  letter  of  credit  to  secure  the 
payment  of  any  bonds  issued  by  the  authority  or  to  secure  the  payment  of 
any  loan,  lease  or  purchase  payment  owed  by  a  participating  hospital 
institution  to  the  authority,  including  the  power  to  pay  the  cost  of  obtaining 
such  letter  of  credit; 

(Z)  To  receive  and  accept  from  any  source  aid  or  contributions  of  money, 
property,  labor  or  other  things  of  value  to  be  held,  used  and  applied  to  carry 
out  the  purposes  of  this  act  subject  to  the  conditions  upon  which  the  grants 
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or  contributions  are  made,  including  but  not  limited  to  gifts  or  grants  from 
any  department,  agency  or  instrumentality  of  the  United  States  of  America 
for  any  purpose  consistent  with  the  provisions  of  this  act; 

(m)  To  provide,  or  cause  to  be  provided  by  a  participating  hospital 
institution,  by  acquisition,  lease,  fabrication,  repair,  restoration,  recondi- 
tioning, refinancing  or  installation,  one  or  more  hospital  facilities  located 
within  the  state  or  items  of  hospital  equipment  to  be  located  within  a 
hospital  facility  in  the  state; 

(n)  To  lease  as  lessor  any  hospital  facility  or  any  item  of  hospital 
equipment  for  such  rentals  and  upon  such  terms  and  conditions  as  the 
authority  may  deem  advisable  and  as  are  not  in  conflict  with  the  provisions 
of  this  act; 

(o)  To  sell  for  installment  payments  or  otherwise,  to  option  or  contract 
for  such  sale,  and  to  convey  all  or  any  part  of  any  hospital  facility  or  any  item 
of  hospital  equipment  for  such  price  and  upon  such  terms  and  conditions  as 
the  authority  may  deem  advisable  and  as  are  not  in  conflict  with  the 
provisions  of  this  act; 

(p)  To  make  contracts  and  incur  liabilities,  borrow  money  at  such  rates 
of  interest  as  the  authority  may  determine,  issue  its  bonds  in  accordance 
with  the  provisions  of  this  act,  and  secure  any  of  its  bonds  or  obligations  by 
mortgage  or  pledge  of  all  or  any  of  its  property,  franchises  and  income  or  as 
otherwise  provided  in  this  act; 

(q)  To  make  secured  or  unsecured  loans  for  the  purpose  of  providing 
temporary  or  permanent  financing  or  refinancing  for  the  cost  of  any  hospital 
facility  or  item  of  hospital  equipment,  including  the  retiring  of  any  outstand- 
ing obligations  with  respect  to  such  hospital  facility  or  hospital  equipment, 
and  the  reimbursement  for  the  cost  of  any  hospital  facility  or  hospital 
equipment,  purchased  within  two  (2)  years  immediately  preceding  the  date 
of  the  bond  issue,  made  or  given  by  any  participating  hospital  institution  for 
the  cost  of  any  hospital  facility,  hospital  equipment,  and  to  charge  and  collect 
interest  on  such  loans  for  such  loan  payments  and  upon  such  terms  and 
conditions  as  the  authority  may  deem  advisable  and  as  are  not  in  conflict 
with  the  provisions  of  this  act; 

(r)  To  invest  and  reinvest  its  funds  and  to  take  and  hold  property  as 
security  for  the  investment  of  such  funds  as  provided  in  this  act; 

(s)  To  purchase,  receive,  lease  (as  lessee  or  lessor),  or  otherwise  acquire, 
own,  hold,  improve,  use  or  otherwise  deal  in  and  with,  hospital  facilities  and 
equipment,  or  any  interest  therein,  wherever  situated,  as  the  purposes  of  the 
authority  shall  require; 

(t)  To  sell,  convey,  mortgage,  pledge,  assign,  lease,  exchange,  transfer 
and  otherwise  dispose  of  all  or  any  part  of  its  property  and  assets; 

(u)  To  the  extent  permitted  under  its  contract  with  the  holders  of  bonds 
of  the  authority,  consent  to  any  modification  with  respect  to  the  rate  of 
interest,  time  and  payment  of  any  installment  of  principal  or  interest,  or  any 
other  term  of  any  contract,  loan,  loan  note,  loan  note  commitment,  contract, 
lease  or  agreement  of  any  kind  to  which  the  authority  is  a  party;  and 
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(v)  To  assist  participating* hospital  institutions  to  obtain  funds  for  any 
purpose  by  utilizing  the  value  of  the  receivables  of  such  participating 
hospital  institutions  through  the  making  of  loans  secured  by  such  receiv- 
ables, by  purchasing  such  receivables,  by  utilizing  such  receivables  to  secure 
obligations  of  the  authority,  or  through  any  combination  of  the  foregoing. 

SOURCES:  Laws,  1983,  ch.  493,  §  14;  Laws,  1986,  ch.  392,  §  5;  Laws,  1990,  ch. 
476,  §  1,  eff  from  and  after  passage  (approved  March  24,  1990). 

Cross  References  —  Power  of  authority  to  enter  into  agreements  with  entity 
securing  payment  of  bonds,  authorizing  entity  to  approve  participating  hospitals  that 
can  finance  or  refinance  hospital  equipment  or  hospital  facilities  with  proceeds  of  bond 
issue  secured,  see  §  41-73-31. 

§  41-73-29.    Duties  of  authority. 

The  authority  shall  have  the  following  duties: 

(1)  To  invest  any  funds  not  needed  for  immediate  disbursement,  includ- 
ing any  funds  held  in  reserve,  in  one  or  more  of  the  following: 

(a)  Obligations  of  any  municipality  or  the  state  or  the  United  States 
of  America; 

(b)  Obligations  the  principal  and  interest  of  which  are  guaranteed  by 
the  state  or  the  United  States  of  America; 

(c)  Obligations  of  any  corporation  wholly  owned  by  the  United  States 
of  America; 

(d)  Obligations  of  any  corporation  sponsored  by  the  United  States  of 
America  which  are  or  may  become  eligible  as  collateral  for  advances  to 
member  banks  as  determined  by  the  Board  of  Governors  of  the  Federal 
Reserve  System; 

(e)  Certificates  or  any  other  evidence  of  ownership  interest  in  obliga- 
tions of  or  obligations  unconditionally  guaranteed  by  the  United  States  of 
America  or  in  specified  portions  thereof,  which  may  consist  of  the  principal 
thereof  or  the  interest  thereon; 

(f)  Certificates  of  deposit  or  time  deposits  of  qualified  depositories  of 
the  state  as  approved  by  the  State  Depository  Commission,  secured  in 
such  manner,  if  any,  as  the  authority  shall  determine; 

(g)  Contracts  for  the  purchase  and  sale  of  obligations  of  the  type 
specified  in  items  (a)  through  (e)  above; 

(h)  Repurchase  agreements  secured  by  obligations  specified  in  items 
(a)  through  (e)  above;  or 

(i)  Money  market  funds,  the  assets  of  which  are  required  to  be 
invested  in  obligations  specified  in  items  (a)  through  (f)  above; 

(j)  Any  investments  authorized  for  the  investment  of  funds  of  certain 
hospitals  pursuant  to  Section  27-105-365. 

(2)  To  fix,  revise  from  time  to  time,  charge  and  collect  fees  and  other 
charges,  as  the  authority  determines  to  be  reasonable,  in  connection  with  its 
loans,  leases,  sales,  advances,  insurance,  commitments  and  servicing; 
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(3)  To  cooperate  with  and  exchange  services,  personnel  and  information 
with  any  federal,  state  or  local  governmental  agency; 

(4)  To  sell,  at  public  or  private  sale,  with  or  without  public  bidding,  any 
loan  or  other  obligation  held  by  the  authority; 

(5)  To  adopt  rules  and  regulations  which  enhance  the  probability  that 
hospital  institutions  will  use  for  such  purposes  all  bond  proceeds  which  are 
available  to  finance  hospital  equipment  and  hospital  facilities;  and 

(6)  To  do  any  act  necessary  or  convenient  to  the  exercise  of  the  powers 
granted  by  this  chapter  or  reasonably  implied  from  it. 

SOURCES:  Laws,  1983,  ch.  493,  §  15;  Laws,  1984,  ch.  302,  §  1;  Laws,  1986,  ch. 
392,  §  6;  Laws,  2001,  ch.  324,  §  1,  eff  from  and  after  passage  (approved  Mar, 
5,  2001.) 

Editor's  Note  —  Section  27-105-1  provides  that  wherever  the  term  "State  Deposi- 
tory Commission"  appears  in  any  law,  the  same  shall  mean  the  State  Treasurer. 
Federal  Aspects  —  Federal  Reserve  System  generally,  see  12  USCS  §§  221  et  seq. 

§  41-73-31.  Additional  powers;  providing  hospital  equipment 
or  hospital  facilities  for  use  in  hospitals  in  state. 

In  addition  to  the  other  powers  and  duties  of  the  authority  specified 
elsewhere  in  this  act,  the  authority  is  specifically  authorized  to  initiate  a 
program  of  providing  hospital  equipment  or  hospital  facilities  located  within 
the  state  to  be  operated  by  participating  hospital  institutions.  In  this  regard, 
the  authority  shall  be  authorized  to  exercise  the  following  powers: 

(1)  To  establish  eligibility  standards  for  participating  hospital  institu- 
tions; 

(2)  To  enter  into  an  agreement  with  any  entity  securing  the  payment  of 
bonds  pursuant  to  Section  41-73-27(j)  or  (k),  authorizing  said  entity  to 
approve  the  participating  hospital  institutions  that  can  finance  or  refinance 
hospital  equipment  or  hospital  facilities  with  proceeds  from  the  bond  issue 
secured  by  said  entity; 

(3)  To  lease  to  a  participating  hospital  institution  specific  hospital 
facilities  or  items  of  hospital  equipment  upon  such  terms  and  conditions  as 
the  authority  may  deem  proper,  to  charge  and  collect  rents  therefor,  to 
terminate  any  such  lease  upon  the  failure  of  the  lessee  to  comply  with  any  of 
its  obligations  thereunder  or  otherwise  as  such  lease  may  provide,  to  include 
in  any  such  lease  provisions  that  the  lessee  shall  have  the  option  to  renew 
the  term  of  the  lease  for  such  period  or  periods  and  at  such  rents  as  may  be 
determined  by  the  authority  or  to  purchase  any  or  all  of  the  hospital  facilities 
or  hospital  equipment  to  which  such  lease  shall  apply; 

(4)  To  loan  to  a  participating  hospital  institution  under  an  installment 
purchase  contract  or  loan  agreement  monies  to  finance  or  refinance  the  cost 
of  specific  items  of  hospital  facilities  or  hospital  equipment  and  to  take  back 
a  secured  or  unsecured  promissory  note  evidencing  such  loan  and  a  mort- 
gage or  security  interest  in  the  hospital  facilities  or  hospital  equipment 
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financed  or  refinanced  with  such  loan,  upon  such  terms  and  conditions  as  the 
authority  may  deem  proper; 

(5)  To  sell  or  otherwise  dispose  of  any  or  all  unneeded  or  obsolete 
hospital  facilities  or  hospital  equipment  under  terms  and  conditions  as 
determined  by  the  authority; 

(6)  To  maintain,  repair,  replace  and  otherwise  improve  or  cause  to  be 
maintained,  repaired,  replaced  and  otherwise  improved  any  hospital  facili- 
ties or  hospital  equipment  owned  by  the  authority; 

(7)  To  obtain  or  aid  in  obtaining  property  insurance  on  all  hospital 
facilities  or  hospital  equipment  owned  or  financed  by  the  authority  and  to 
enter  into  any  agreement,  contract  or  other  instrument  with  respect  to  any 
such  insurance  to  accept  payment  in  the  event  of  damage  to  or  destruction 
of  any  hospital  equipment; 

(8)  To  enter  into  any  agreement,  contract  or  other  instrument  with 
respect  to  any  insurance  or  guarantee  or  letter  of  credit,  accepting  payment 
in  such  manner  and  form  as  provided  therein  in  the  event  of  default  by  a 
participating  hospital  institution,  and  to  assign  any  such  insurance  or 
guarantee  or  letter  of  credit  as  security  for  bonds  issued  by  the  authority; 
and 

(9)  To  purchase  and  maintain  business  property  insurance  and  busi- 
ness personal  property  insurance  on  all  hospital-owned  buildings  and/or 
contents  as  required  by  federal  law  and  regulations  of  the  Federal  Emer- 
gency Management  Agency  (FEMA)  as  is  necessary  for  receiving  public 
assistance  or  reimbursement  for  repair,  reconstruction,  replacement  or  other 
damage  to  those  buildings  and/or  contents  caused  by  the  Hurricane  Katrina 
Disaster  of  2005  or  subsequent  disasters.  The  authority  is  authorized  to 
expend  funds  from  any  available  source  for  the  purpose  of  obtaining  and 
maintaining  that  property  insurance.  The  authority  is  authorized  to  enter 
into  agreements  with  the  Department  of  Finance  and  Administration,  local 
school  districts,  community/junior  college  districts,  state  institutions  of 
higher  learning,  other  community  hospitals  and/or  other  state  agencies  to 
pool  their  liabilities  to  participate  in  a  group  business  property  and/or 
business  personal  property  insurance  program,  subject  to  uniform  rules  and 
regulations  as  may  be  adopted  by  the  Department  of  Finance  and  Adminis- 
tration. 

SOURCES:  Laws,  1983,  ch.  493,  §  16;  Laws,  1986,  ch.  392,  §  7;  Laws,  2005,  5th  Ex 
Sess,  ch.  24,  §  7,  eff  from  and  after  passage  (approved  Oct.  24,  2005.) 

Joint  Legislative  Committee  Note  —  Pursuant  to  Section  1-1-109,  the  Joint 
Legislative  Committee  on  Compilation,  Revision  and  Publication  of  Legislation  cor- 
rected a  typographical  error  in  the  second  paragraph.  The  Section  "41-73-27(10),  (11)" 
was  changed  to  Section  "41-73-27(j)  or  (k)"  following  "To  enter  into  an  agreement  with 
any  entity  securing  the  payment  of  bonds  pursuant  to  Section."  The  Joint  Committee 
ratified  the  correction  at  its  May  31,  2006,  meeting. 

Cross  References  —  Security  requirements  with  respect  to  hospital  equipment 
lease,  installment  purchase  contract  or  loan  agreement,  see  §  41-73-33. 
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§  41-73-33.  Security  requirements  with  respect  to  hospital 
equipment  or  hospital  facilities  lease,  installment  purchase 
contract,  or  loan  agreement. 

The  authority  shall  require  that  each  participating  hospital  institution 
agree  to  maintain  rates  sufficient  to  assure  that  timely  payments  are  made  on 
any  lease,  installment  purchase  contract  or  loan  agreement  entered  into 
pursuant  to  this  act  and  may  require  any  other  type  of  security  from  the 
participating  hospital  institution  that  it  deems  reasonable  and  necessary.  In 
addition,  the  authority  may  require  that  should  there  be  a  deficit  in  the  funds 
necessary  to  pay  any  expenses  incurred  by  the  authority  in  connection  with  the 
delivery  of  the  bonds,  the  hospital  institutions  receiving  funds  from  such  bond 
issue  shall  provide  the  necessary  funds  to  make  up  for  such  deficit  on  a  pro  rata 
basis  as  determined  by  the  authority 

SOURCES:  Laws,  1983,  ch.  493,  §  17;  Laws,  1984,  ch.  302,  §  2;  Laws,  1986,  ch. 
392,  §  8,  eff  from  and  after  July  1,  1986. 

§  41-73-35.  Authority  may  issue  bonds;  purposes;  authoriza- 
tion; issuance. 

The  authority  is  hereby  authorized  to  issue,  sell  and  deliver  its  bonds  in 
accordance  with  the  terms  of  this  act,  for  any  of  its  corporate  purposes. 

Bonds  shall  be  authorized  by  a  resolution  or  resolutions  of  the  authority 
adopted  as  provided  by  this  act;  provided,  that  any  such  resolution  authorizing 
the  issuance  of  bonds  may  delegate  to  an  officer  or  officers  of  the  authority  the 
power  to  issue  such  bonds  from  time  to  time  and  to  fix  the  details  of  any  such 
issues  of  bonds  by  an  appropriate  certificate  of  such  authorized  officer. 

SOURCES:  Laws,  1983,  ch.  493,  §  18;  Laws,  1986,  ch.  392,  §  9,  eff  from  and  after 
July  1,  1986. 

§  41-73-37.  Bonds;  interest;  terms  and  conditions;  procedure 
for  issuing;  covenants;  redemption. 

(1)  The  bonds  shall  be  dated,  shall  bear  interest  at  such  rate  or  rates 
(which  rate  or  rates  may  be  fixed  or  variable),  shall  mature  at  such  time  or 
times  in  either  serial  or  term  form  or  both  not  exceeding  thirty  (30)  years  from 
their  date,  and  may  be  made  redeemable  prior  to  maturity  at  such  price  or 
prices  and  upon  such  terms  and  conditions  as  may  be  determined  by  the 
authority;  however,  bonds  issued  to  finance  equipment  shall  mature  at  such 
time  or  times  not  exceeding  the  average  useful  life  of  such  equipment.  The 
bonds  shall  not  bear  a  greater  overall  maximum  interest  rate  to  maturity  than 
that  allowed  under  Section  75-17-103.  The  bonds,  including  any  interest 
coupons  to  be  attached  thereto,  shall  be  in  such  form  and  denomination  or 
denominations  and  payable  at  such  place  or  places,  either  within  the  state  or 
without  the  state,  and  may  be  executed  or  authenticated  in  such  manner,  as 
the  authority  may  determine  by  resolution.  In  cases  where  any  officer  whose 
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signature  or  a  facsimile  of  whose  signature  shall  appear  on  any  bonds  or 
coupons  shall  cease  to  be  such  officer  before  the  delivery  of  and  payment  for 
such  bonds,  such  signature  or  such  facsimile  shall  nevertheless  be  valid  and 
sufficient  for  all  purposes  the  same  as  if  such  officer  had  remained  in  office 
until  such  delivery  and  payment.  The  bonds  may  be  issued  in  coupon  book 
entry  or  in  fully  registered  form,  or  any  combination,  or  may  be  payable  to  a 
specific  person,  as  the  authority  may  determine,  and  provision  may  be  made 
for  the  conversion  from  one  form  to  another.  The  duty  of  conversion  may  be 
imposed  upon  a  trustee  in  a  trust  agreement. 

(2)  The  principal  of,  redemption  premium,  if  any,  and  interest  on  such 
bonds  shall  be  payable  solely  from  and  may  be  secured  by  one  or  more  of  the 
following:  a  pledge  of  all  or  any  part  of  the  proceeds  of  bonds,  revenues  derived 
from  the  lease  or  sale  of  hospital  equipment  or  hospital  facilities  or  realized 
from  a  loan  made  by  the  authority  to  finance  or  refinance  in  whole  or  in  part 
hospital  equipment  or  hospital  facilities,  revenues  derived  from  operating 
hospital  equipment  or  hospital  facilities,  including  insurance  proceeds  or  any 
other  revenues  provided  by  a  participating  hospital  institution. 

(3)  The  authority  shall  sell  the  bonds  at  such  price  or  prices  as  it  shall 
determine,  at  public  or  private  sale. 

(4)  The  bonds  shall  be  issued  under  and  subject  to  such  terms,  conditions 
and  covenants  providing  for  the  payment  of  the  principal,  redemption  pre- 
mium, if  any,  and  interest  and  such  other  terms,  conditions,  covenants  and 
protective  provisions  safeguarding  such  payment,  not  inconsistent  with  this 
act,  as  may  be  found  to  be  necessary  by  the  authority  for  the  most  advanta- 
geous sale  thereof,  which  may  include,  but  not  be  limited  to,  covenants  with 
the  holders  of  the  bonds,  as  to: 

(a)  Pledging  or  creating  a  lien  on  all  or  any  part  of  any  money  or 
property  of  the  authority  or  of  any  moneys  held  in  trust  or  otherwise  by 
others  to  secure  the  payment  of  such  bonds  or  notes; 

(b)  Otherwise  providing  for  the  custody,  collection,  securing,  investment 
and  payment  of  any  money  of  or  due  to  the  authority; 

(c)  The  setting  aside  of  reserves  or  sinking  funds  and  the  regulation  or 
disposition  thereof; 

(d)  Limitations  on  the  purpose  to  which  the  proceeds  of  sale  of  any  issue 
of  such  bonds  then  or  thereafter  to  be  issued  may  be  applied; 

(e)  Limitations  on  the  issuance  of  additional  bonds  and  on  the  refund- 
ing of  outstanding  bonds; 

(f)  The  procedure,  if  any,  by  which  the  terms  of  any  contract  with  the 
holders  of  bonds  may  be  amended  or  abrogated,  the  amount  of  bonds  the 
holders  of  which  must  consent  thereto  and  the  manner  in  which  such 
consent  may  be  given; 

(g)  The  creation  of  special  funds  into  which  any  money  of  the  authority 
may  be  deposited; 

(h)  Vesting  in  a  trustee  or  trustees  such  properties,  rights,  powers  and 
duties  in  trust  as  the  authority  may  determine,  which  may  include  any  or  all 
of  the  usual  and  customary  rights,  powers  and  duties  of  the  trustee 
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appointed  for  the  holders  of  any  issue  of  bonds  as  agreed  upon  by  the 
authority; 

(i)  Defining  the  acts  or  omissions  to  act  which  shall  constitute  a  default 
in  the  obligations  and  duties  of  the  authority  and  providing  for  the  rights 
and  remedies  of  the  holders  of  bonds  in  the  event  of  such  default;  provided, 
that  such  rights  and  remedies  shall  not  be  inconsistent  with  the  general  laws 
of  the  state  and  other  provisions  of  this  act;  and 

(j)  Any  other  matters  of  like  or  different  character  which  in  any  way 
affect  the  security  and  protection  of  the  bonds  and  the  rights  of  the  holders 
thereof. 

SOURCES:  Laws,  1983,  ch.  493,  §  19;  Laws,  1986,  ch.  392,  §  10,  eff  from  and 
after  July  1,  1986. 

§  41-73-39.    Disposition  of  proceeds;  administrative  expenses. 

The  proceeds  of  the  bonds  of  each  issue  shall  be  used  for  the  payment  of  all 
or  part  of  the  cost  of  or  for  the  making  of  a  loan  in  the  amount  of  all  or  part  of 
the  cost  of  the  hospital  equipment  or  the  hospital  facilities  for  which  such 
bonds  have  been  authorized  or  for  the  refunding  of  outstanding  bonds  of  the 
authority  and,  at  the  option  of  the  authority,  for  the  deposit  into  a  reserve  fund 
or  reserve  funds  for  the  bonds;  provided  that  the  authority  shall  be  paid  an 
amount  of  money  equal  to  all  of  the  authority's  out-of-pocket  expenses  and 
costs  in  connection  with  the  issuance,  sale  and  delivery  of  such  bonds 
including,  without  limitation,  all  financing,  legal  (including  bond  and  under- 
writer's counsel),  accounting,  financial,  advisory,  blue  sky,  printing  and  other 
expenses  and  costs  in  issuing  such  bonds,  including  also  initial  fees  paid  to  the 
trustee  of  the  bond  issue  and  to  any  party  servicing  the  leases,  installment 
purchase  contracts  and  loan  agreements  for  the  authority,  and  the  costs  of 
obtaining  insurance,  guarantees  and  letters  of  credit  securing  payment  of  the 
bonds  and  the  lease,  loan  and  installment  purchase  payments,  plus  an  amount 
of  money  equal  to  the  compensation  paid  to  any  employee  of  the  authority  for 
the  time  such  employee  has  spent  on  activities  relating  to  the  issuance,  sale 
and  delivery  of  such  bonds,  utilizing  therefor  money  from  the  proceeds  of  the 
sale  and  delivery  of  bonds  issued  in  accordance  with  this  act.  Bond  proceeds 
shall  be  disbursed  in  such  manner  and  under  such  restrictions,  if  any,  as  may 
be  determined  by  the  authority 

SOURCES:  Laws,  1983,  ch.  493,  §  20;  Laws,  1986,  ch.  392,  §  11,  eff  from  and  after 
July  1,  1986. 

§  41-73-41.    Refunding  bonds  authorized. 

The  authority  is  authorized  to  issue  its  bonds  for  the  purpose  of  refunding 
any  bonds  of  the  authority  then  outstanding.  The  total  amount  of  such 
refunding  bonds  shall  be  an  amount  sufficient  to  effect  the  refunding,  and  may 
include  an  amount  sufficient  to  pay  (i)  the  principal  amount  of  the  refunded 
bonds,  (ii)  interest  accrued  or  to  accrue  to  the  date  of  maturity  or  the  date  of 
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redemption  of  the  bonds  to  be  refunded  which  need  not  necessarily  be  on  the 
first  available  redemption  date,  (iii)  any  redemption  premiums  to  be  paid 
thereon,  (iv)  any  reasonable  expenses  incurred  in  connection  with  such 
refunding,  and  (v)  any  other  reasonable  costs  deemed  necessary  by  the 
authority  to  effect  the  refunding.  The  proceeds  of  such  refunding  bonds  may  be 
applied  in  the  manner  determined  by  the  authority  and  may  be  placed  in 
escrow  and  invested,  without  regard  to  the  limitations  of  any  law  to  the 
contrary,  but  not  inconsistent  with  the  provisions  of  this  chapter,  in  the 
manner  and  on  the  terms  determined  by  the  authority.  All  such  refunding 
bonds  shall  be  issued  and  secured  and  shall  be  subject  to  the  provisions  of  this 
chapter  in  the  same  manner  and  to  the  same  extent  as  any  other  bonds  issued 
pursuant  to  this  chapter. 

SOURCES:  Laws,  1983,  ch.  493,  §  21,  eff  from  and  after  passage  (approved 
April  11,  1983). 

§  41-73-43.    Trust  indentures. 

The  bonds  may  be  secured  by  a  trust  indenture  by  and  between  the 
authority  and  a  corporate  trustee  which  may  be  any  bank  having  the  power  of 
a  trust  company  or  any  trust  company  within  or  without  the  state.  Such  trust 
indenture  may  contain  such  provisions  for  protecting  and  enforcing  the  rights 
and  remedies  of  the  bondholders  as  may  be  reasonable  and  proper  and  not  in 
violation  of  law,  including  covenants  setting  forth  the  duties  of  the  authority  in 
relation  to  the  exercise  of  its  powers  and  the  custody,  safekeeping  and 
application  of  all  money  The  authority  may  provide  by  the  trust  indenture  for 
the  payment  of  the  proceeds  of  the  bonds  and  the  revenue  to  the  trustee  under 
the  trust  indenture  or  other  depository,  and  for  the  method  of  disbursement 
thereof,  with  such  safeguards  and  restrictions  as  the  authority  may  determine. 
All  expenses  incurred  in  carrying  out  the  trust  indenture  may  be  treated  as  a 
part  of  the  operating  expenses  of  the  authority.  If  the  bonds  shall  be  secured  by 
a  trust  indenture,  the  bondholders  shall  have  no  authority  to  appoint  a 
separate  trustee  to  represent  them. 

SOURCES:  Laws,  1983,  ch.  493,  §  22,  eff  from  and  after  passage  (approved 
April  11,  1983). 

Cross  References  —  Bonds  of  authority  not  obligating  state,  see  §  41-73-51. 

§  41-73-45.    Contracts  with  bond  holders;  contents. 

Any  bond  resolution  or  related  trust  agreement,  trust  indenture,  inden- 
ture of  mortgage  or  deed  of  trust  may  contain  provisions,  which  shall  be  a  part 
of  the  contract  with  the  holders  of  the  bonds  to  be  authorized,  as  to:  (i)  pledging 
or  assigning  the  revenues  generated  by  the  hospital  equipment  or  hospital 
facilities,  or  pledging  or  assigning  the  notes  and  mortgage,  lease  or  other 
security  given  by  the  participating  hospital  institutions  with  respect  to  which 
such  bonds  are  to  be  issued,  or  other  specified  revenues  or  property  of  the 
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authority;  (ii)  the  rentals,  fees,  interest  and  other  amounts  to  be  charged  by  the 
authority,  the  schedule  of  principal  payments  and  the  sums  to  be  raised  in  each 
year  thereby,  and  the  use,  investment  and  disposition  of  such  sums;  (iii)  setting 
aside  any  reserves  or  sinking  funds,  and  the  regulation,  investment  and 
disposition  thereof;  (iv)  limitations  on  the  use  of  the  hospital  equipment  or 
hospital  facilities;  (v)  limitations  on  the  purpose  to  which  or  the  investments  in 
which  the  proceeds  of  sale  of  any  issue  or  bonds  then  or  thereafter  to  be  issued 
may  be  applied;  (vi)  limitations  on  the  issuance  of  additional  bonds,  the  terms 
upon  which  additional  bonds  may  be  issued  and  secured  and  the  terms  upon 
which  additional  bonds  may  rank  on  a  parity  with,  or  be  subordinate  or 
superior  to,  other  bonds;  (vii)  the  refunding  of  outstanding  bonds;  (viii)  the 
procedure,  if  any,  by  which  the  terms  of  any  contract  with  bondholders  may  be 
amended  or  abrogated,  the  amounts  of  bonds  the  holders  of  which  must 
consent  thereto,  the  manner  in  which  such  consent  may  be  given  and 
restrictions  on  the  individual  rights  of  action  by  bondholders;  (ix)  acts  or 
omissions  which  shall  constitute  a  default  in  the  duties  of  the  authority  to 
holders  of  its  bonds  and  providing  the  rights  and  remedies  of  such  holders  in 
the  event  of  default;  and  (x)  any  other  matters  relating  to  the  bonds  which  the 
authority  deems  desirable.  In  addition  to  the  foregoing,  bonds  of  the  authority 
may  be  secured  by  and  payable  from  a  pooling  of  leases  or  of  notes  and 
mortgages  or  other  security  instruments  whereby  the  authority  may  assign  its 
rights,  as  lessor,  and  pledge  rents  under  two  (2)  or  more  leases  of  hospital 
equipment  or  hospital  facilities  with  two  (2)  or  more  participating  hospital 
institutions,  as  lessees,  or  assign  its  rights  as  payee  or  secured  party  and 
pledge  the  revenues  under  two  (2)  or  more  notes  and  loan  agreements  from  two 
(2)  or  more  participating  hospital  institutions,  upon  such  terms  as  may  be 
provided  for  in  bond  resolutions  or  other  instruments  under  which  such  bonds 
are  issued. 

SOURCES:  Laws,  1983,  ch.  493,  §  23;  Laws,  1986,  ch.  392,  §  12,  eff  from  and 
after  July  1,  1986. 

Cross  References  —  Bonds  of  authority  not  obligating  state,  see  §  41-73-51. 

§  41-73-47.  Community  hospitals  may  contract  with  author- 
ity for  financing  or  refinancing  of  hospital  equipment  or 
facilities;  payments  as  operating  expenses;  priority;  security 
interests  in  hospital  facilities  and  equipment;  maximum 
principal  amount  and  time  for  payment. 

The  commissioners  or  board  of  trustees  of  any  hospital  owned  or  operated 
separately  or  jointly  by  one  or  more  counties,  cities,  towns,  supervisors 
districts  or  election  districts,  or  combination  thereof,  organized  and  existing 
pursuant  to  Section  41-13-1  et  seq.,  are  hereby  authorized  to  enter  into  a  lease, 
installment  purchase  contract,  sale  agreement  or  loan  agreement  with  the 
authority  and/or  with  any  participating  hospital  institution,  in  connection  with 
the  financing,  refinancing  or  receiving  reimbursement  for  all  or  any  part  of  the 
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cost  of  hospital  equipment  or  hospital  facilities,  or  in  order  to  sell  or  borrow 
against  receivables,  in  accordance  with  the  provisions  of  this  chapter,  to 
document  any  payment  obligation  or  debt  thereby  acquired  by  executing  one  or 
more  notes,  bonds  or  other  written  evidences  of  obligation  or  indebtedness,  to 
secure  any  such  payment  obligation  or  debt  by  entering  into  one  or  more 
security  agreements,  indentures  or  other  written  pledges  of  collateral  rights  or 
security  interests  in  hospital  equipment,  hospital  facilities  or  in  the  revenues 
of  a  hospital  institution,  and  to  enter  into  contracts  in  connection  with 
guarantees  and  letters  of  credit  issued  to  secure  obligations  incurred  under 
such  lease,  installment  purchase  contract,  sale  agreement  or  loan  agreement. 
Any  payments  due  under  such  lease,  installment  purchase  contract,  sale 
agreement  or  loan  agreement,  and  any  obligation  incurred  under  such  guar- 
antee or  letter  of  credit  may  be  secured  by  a  pledge  of  the  revenues  of  the 
participating  hospital  institution  and  such  pledge,  if  made,  may  be  on  a  parity 
with  or  subordinate  to  any  present  or  future  indebtedness  of  the  hospital  or  of 
the  political  subdivision  or  subdivisions  which  own  the  participating  hospital 
institution,  all  as  shall  be  provided  in  the  contract  between  the  authority  and 
the  participating  hospital.  If  required  to  qualify  for  any  program  whereby  such 
payments  of  the  participating  hospital  institution  or  obligations  of  the  author- 
ity backed  in  whole  or  in  part  by  such  payments  will  be  secured  or  guaranteed 
directly  or  indirectly  by  the  Federal  Housing  Administration,  the  Farmers 
Home  Administration  or  any  other  agency  or  instrumentality  of  the  United 
States  Government,  the  owner  or  owners  of  the  participating  hospital  institu- 
tion may  enter  into  one  or  more  mortgages,  deeds  of  trust  or  other  instruments 
to  grant  a  security  interest  in  a  hospital  facility,  or  any  part  thereof,  or  in 
hospital  equipment.  No  existing  indebtedness  may  be  refunded,  refinanced  or 
otherwise  retired  in  advance  of  the  due  date  of  such  indebtedness  pursuant  to 
this  section  unless  such  refunding,  refinancing  or  retirement  of  such  indebt- 
edness will  result  in  a  net  savings  to  the  hospital  incurring  such  indebtedness. 
Any  indebtedness  or  liability  incurred  pursuant  to  this  section  shall  not 
constitute  indebtedness  for  the  purpose  of  any  statutory  limitation  of  indebt- 
edness. Except  with  regard  to  refundings  or  refinancings  of  existing  indebted- 
ness and  with  regard  to  obligations  subject  to  unilateral  termination  by  a 
hospital  institution  on  at  least  an  annual  basis,  for  none  of  which  any  such 
consent  shall  be  required,  no  payment  obligation  or  debt  shall  be  entered  into 
under  authority  of  this  section  unless  each  owner  of  a  hospital  institution  first 
has  given  its  written  consent  to  the  maximum  principal  amount  of  obligation 
or  debt  that  may  be  incurred  and  the  maximum  time  for  payment  thereof, 
neither  of  which  maximums  may  be  exceeded. 

SOURCES:  Laws,  1983,  ch.  493,  §  24;  Laws,  1984,  ch.  302,  §  3;  Laws,  1986,  ch. 
392,  §  13;  Laws,  1990,  ch.  476,  §  2;  Laws,  1993,  ch.  349,  §  2,  eff  from  and  after 
July  1,  1993. 

Editor's  Note  —  Sections  41-13-1  through  41-13-9,  referred  to  in  this  section,  were 
repealed  by  Laws  of  1982,  ch.  395,  §  6,  eff  from  and  after  July  1,  1982. 
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ATTORNEY  GENERAL  OPINIONS 

A  board  of  trustees  of  a  community  The  authority  to  execute  deeds  of  trust 

hospital  may  participate  in  the  same  bond  on  community  hospital  property  applies  to 

sale  with  the  board  of  supervisors  that  the  county,  as  well  as  the  board  of  trustees 

owns  the  community  hospital  real  prop-  of  the  community  hospital,  as  they  are 

erty  for  the  purpose  of  pledging  the  real  authorized  to  hold  real  estate  "acting 

property  as  collateral  therefor.  Hurt,  May  jointly  or  severally."  Lazarus,  Nov.  3,  2000, 

14,  1999,  A.G.  Op.  #99-0218.  A.G.  Op.  #2000-0613. 

§  41-73-49.  Bonds  to  be  general  obligation  bonds;  additional 
security  authorized. 

Except  as  may  otherwise  be  expressly  provided  by  the  authority,  every 
issue  of  its  bonds  shall  be  general  obligations  of  the  authority  payable  solely 
out  of  any  revenue  or  money  of  the  authority,  subject  only  to  any  agreements 
v^ith  the  holders  of  particular  bonds  pledging  any  particular  money  or  revenue. 
The  bonds  may  be  additionally  secured  by  a  pledge  of  any  grant,  contribution 
or  guarantee  from  the  federal  government  or  any  corporation,  association, 
institution  or  person  or  a  pledge  of  any  money,  income  or  revenue  of  the 
authority  from  any  source. 

SOURCES:  Laws,  1983,  ch.  493,  §  25,  eff  from  and  after  passage  (approved 
April  11,  1983). 

§  41-73-51.  Authority's  bonds  do  not  obligate  state;  neither 
faith  and  credit  nor  taxing  power  of  state  or  subdivisions 
pledged. 

No  bonds  issued  by  the  authority  under  this  chapter  shall  constitute  a 
debt,  liability  or  general  obligation  of  the  state,  or  a  pledge  of  the  faith  and 
credit  of  the  state,  but  shall  be  payable  solely  as  provided  by  Sections  41-73-43 
and  41-73-45.  Each  bond  issued  under  this  chapter  shall  contain  on  the  face 
thereof  a  statement  that  neither  the  faith  and  credit  nor  the  taxing  powder  of 
the  state  or  any  political  subdivision  thereof  is  pledged  to  the  payment  of  the 
principal  of  or  the  interest  on  such  bond. 

SOURCES:  Laws,  1983,  ch.  493,  §  26,  eff  from  and  after  passage  (approved 
April  11,  1983). 

§  41-73-53.  Pledges. 

Any  pledge  made  by  the  authority  shall  be  valid  and  binding  from  the  time 
v^hen  the  pledge  is  made.  The  revenue,  money  or  properties  so  pledged  and 
thereafter  received  by  the  authority  shall  immediately  be  subject  to  the  lien  of 
such  pledge  vv^ithout  any  physical  delivery  thereof.  Neither  the  resolution  nor 
any  other  instrument  by  v^hich  a  pledge  is  created  need  be  recorded. 

SOURCES:  Laws,  1983,  ch.  493,  §  27,  eff  from  and  after  passage  (approved 
April  11,  1983). 
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§  41-73-55.    Repurchase  of  bonds;  cancellation. 

The  authority,  subject  to  such  agreements  with  bondholders  as  may  then 
exist,  shall  have  the  power  to  purchase  bonds  of  the  authority  out  of  any  funds 
available  therefor,  which  shall  thereupon  be  cancelled  at  any  reasonable  price 
which,  if  the  bonds  are  then  redeemable,  shall  not  exceed  the  redemption  price 
then  applicable  plus  accrued  interest  to  the  next  interest  payment  date 
thereon. 

SOURCES:  Laws,  1983,  ch.  493,  §  28,  eff  from  and  after  passage  (approved 
April  11,  1983). 

§  41-73-57.    Bonds  are  negotiable  instruments,  subject  to  reg- 
istration provisions  of  bonds. 

Whether  or  not  the  bonds  are  in  the  form  and  character  of  negotiable 
instruments,  such  bonds  are  hereby  made  negotiable  instruments,  subject  only 
to  provisions  of  the  bonds  relating  to  registration. 

SOURCES:  Laws,  1983,  ch.  493,  §  29,  eff  from  and  after  passage  (approved 
April  11,  1983). 

§  41-73-59.    Immunity  from  liability. 

Neither  the  members  of  the  authority  nor  any  other  person  executing  the 
bonds  issued  under  this  chapter  shall  be  subject  to  personal  liability  or 
accountability  by  reason  of  the  issuance  thereof. 

SOURCES:  Laws,  1983,  ch.  493,  §  30,  eff  from  and  after  passage  (approved 
April  11,  1983). 

§  41-73-61.    Funds  and  accounts. 

The  authority  may  create  and  establish  such  funds  and  accounts  as  may 
be  necessary  or  desirable  for  its  purposes. 

SOURCES:  Laws,  1983,  ch.  493,  §  31,  eff  from  and  after  passage  (approved 
April  11,  1983). 

§  41-73-63.    Deposits;  checks;  security  for  deposits. 

All  moneys  of  the  authority,  except  as  otherwise  authorized  or  provided  in 
this  chapter,  shall  be  deposited  as  soon  as  practical  in  a  separate  account  or 
accounts  in  banks  or  trust  companies  organized  under  the  laws  of  this  state  or 
in  national  banking  associations.  The  money  in  such  accounts  shall  be  paid  by 
checks  signed  by  the  executive  director  or  other  officers,  employees  or  agents  of 
the  authority  as  the  authority  shall  authorize.  All  deposits  of  money  shall,  if 
required  by  the  authority,  be  secured  in  such  a  manner  as  the  authority 
determines  to  be  prudent,  and  all  banks  or  trust  companies  are  authorized  to 
give  security  for  the  deposits. 
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SOURCES:  Laws,  1983,  ch.  493,  §  32,  eff  from  and  after  passage  (approved 
April  11,  1983). 

§  41-73-65.    Payment  of  expenses  of  authority;  state  and  politi- 
cal subdivisions  to  be  held  harmless. 

All  expenses  incurred  by  the  authority  in  carrying  out  the  provisions  of 
this  chapter  shall  be  payable  solely  from  funds  provided  under  this  chapter, 
and  nothing  in  this  chapter  shall  be  construed  to  authorize  the  authority  to 
incur  indebtedness  or  liability  on  behalf  of  or  payable  by  the  state  or  any 
political  subdivision. 

SOURCES:  Laws,  1983,  ch.  493,  §  33,  eff  from  and  after  passage  (approved 
April  11,  1983). 

§  41-73-67.    Property  of  authority  as  public  property;  tax  ex- 
emption; assets  to  go  to  state  upon  dissolution  of  authority. 

All  property  acquired  or  held  by  the  authority  under  this  act  is  declared  to 
be  public  property  used  for  public  and  governmental  purposes,  and  all 
property,  income  therefrom  and  bonds  issued  under  this  act,  interest  payable 
thereon  and  income  derived  therefrom,  shall  at  all  times  be  exempt  from  all 
taxes  imposed  by  the  state,  any  county,  any  municipality  or  any  other  political 
subdivision  of  the  state.  Upon  dissolution  of  the  authority,  all  assets  thereof, 
after  payment  of  all  its  indebtedness,  shall  inure  to  the  benefit  of  the  state. 

SOURCES:  Laws,  1983,  ch.  493,  §  34;  Laws,  1986,  ch.  392,  §  14,  eff  from  and 
after  July  1,  1986. 

§  41-73-69.    Bonds  of  authority  as  legal  investments  and  as 
security  for  public  deposits. 

The  state  and  all  public  officers,  municipal  corporations,  political  subdi- 
visions and  public  bodies,  all  banks,  bankers,  trust  companies,  savings  banks 
and  institutions,  building  and  loan  associations,  savings  and  loan  associations, 
investment  companies,  and  other  persons  carrying  on  a  banking  business,  all 
insurance  companies,  insurance  associations  and  other  persons  carrying  on  an 
insurance  business  and  all  executors,  administrators,  guardians,  trustees  and 
other  fiduciaries  and  the  Mississippi  Public  Employees'  Retirement  System 
may  legally  invest  any  sinking  funds,  moneys  or  other  funds  belonging  to  them 
or  within  their  control  in  any  bonds  issued  by  the  authority,  and  such  bonds 
shall  be  authorized  security  for  all  public  deposits;  it  being  the  purpose  of  this 
section  to  authorize  any  persons,  firms,  corporations,  associations,  political 
subdivisions,  bodies  and  officers,  public  or  private,  to  use  any  funds  owned  or 
controlled  by  them,  including,  but  not  limited  to,  sinking,  insurance,  invest- 
ment, retirement,  compensation,  pension  and  trust  funds,  and  funds  held  on 
deposit,  for  the  purchase  of  any  such  bonds,  and  that  any  such  bonds  shall  be 
authorized  security  for  all  public  deposits.  However,  nothing  contained  in  this 
chapter  with  regard  to  legal  investments  shall  be  construed  as  relieving  any 
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person,  firm  or  corporation  from  any  duty  of  exercising  reasonable  care  in 
selecting  securities. 

SOURCES:  Laws,  1983,  ch.  493,  §  35,  eff  from  and  after  passage  (approved 
April  11,  1983). 

§  41-73-71.    Annual  report  of  authority. 

The  authority  shall,  following  the  close  of  each  fiscal  year,  submit  an 
annual  report  of  its  activities  for  the  preceding  year  to  the  Governor  and  both 
houses  of  the  Legislature  and,  within  thirty  (30)  days  of  the  receipt  thereof  by 
the  authority,  a  copy  of  the  report  of  every  external  examination  of  the  books 
and  accounts  of  the  authority  Each  member  of  the  Legislature  shall  receive  a 
copy  of  any  such  reports  by  making  a  request  for  it  to  the  chairman  of  the 
authority. 

SOURCES:  Laws,  1983,  ch.  493,  §  36;  Laws,  2009,  ch.  546,  §  13,  eff  from  and 
after  passage  (approved  Apr.  15,  2009.) 

Amendment  Notes  —  The  2009  amendment  deleted  "the  state  auditor"  following 
"preceding  year  to  the  Governor," 

§  41-73-73.  State  officers  and  agencies  to  cooperate  with  au- 
thority. 

All  state  officers  and  all  state  agencies  may  render  such  services  to  the 
authority  within  their  respective  functions  as  may  be  requested  by  the 
authority. 

SOURCES:  Laws,  1983,  ch.  493,  §  37,  eff  from  and  after  passage  (approved 
April  11,  1983). 

§  41-73-75.  Chapter  cumulative  and  supplemental  as  to  pow- 
ers of  authority;  bonds  exempt  from  other  laws  governing 
issuance  of  bonds. 

Neither  Sections  41-73-1  through  41-73-73  nor  anything  contained  in 
Sections  41-73-1  through  41-73-73  is  or  shall  be  construed  as  a  restriction  or 
limitation  upon  any  powers  which  the  authority  might  otherwise  have  under 
any  other  law  of  the  state,  and  Sections  41-73-1  through  41-73-73  are 
cumulative  to  such  powers.  Sections  41-73-1  through  41-73-73  do  and  shall  be 
construed  to  provide  a  complete,  additional  and  alternative  method  for  the 
doing  of  the  things  authorized  and  shall  be  regarded  as  supplemental  and 
additional  to  powers  conferred  by  any  other  laws.  The  issuance  of  bonds  under 
the  provisions  of  Sections  41-73-1  through  41-73-73  need  not  comply  with  the 
requirements  of  any  other  state  laws  applicable  to  the  issuance  of  bonds,  notes 
and  other  obligations.  Any  issuance  of  bonds  hereunder  may  be  validated  in 
the  manner  set  forth  in  Sections  31-13-1  et  seq.  No  proceedings,  notice  or 
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approval  shall  be  required  for  the  issuance  of  any  bonds  or  any  instrument  or 
the  security  therefor,  except  as  provided  in  Sections  41-73-1  through  41-73-73. 

SOURCES:  Laws,  1983,  ch.  493,  §  38;  Laws,  1993,  ch.  349,  §  3,  eff  from  and  after 
July  1,  1993. 
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Sec. 


41-75-17. 
41-75-18. 
41-75-19. 
41-75-21. 
41-75-23. 
41-75-25. 
41-75-26. 
41-75-29. 


41-75-1. 

41-75-3. 

41-75-5. 

41-75-7. 

41-75-9. 

41-75-11. 

41-75-13. 

41-75-15. 


41-75-16. 


Definitions. 
Purpose  of  chapter. 
License  required. 
Application  for  license;  fee. 

Issuance  of  license;  renewal  and  fee;  transferability;  posting. 
Denial,  suspension  or  revocation  of  license;  grounds;  procedure. 
Promulgation  of  rules,  regulations  and  standards. 
Conformity  with  rules,  regulations  or  standards  promulgated  subse- 
quent to  start  of  operations. 

Time  limitation  for  abortion  facility  to  comply  with  rules,  regulations,  or 

minimum  standards. 

Investigations  and  inspections. 

Reports  by  abortion  facility. 

Confidentiality  of  certain  information. 

Annual  reports. 

Appeal  from  denial,  suspension  or  revocation  of  license;  procedure. 
Penalty  for  violation  of  chapter. 

Abortion  facility  operating  without  license;  penalty;  injunctions. 
Transporting  patient  of  abortion  facility  to  hospital;  ambulance  services. 


§  41-75-1.  Definitions. 

For  the  purpose  of  this  chapter: 

(a)  "Ambulatory  surgical  facility"  means  a  publicly  or  privately  owned 
institution  that  is  primarily  organized,  constructed,  renovated  or  otherwise 
established  for  the  purpose  of  providing  elective  surgical  treatment  of 
"outpatients"  w^hose  recovery,  under  normal  and  routine  circumstances,  will 
not  require  "inpatient"  care.  The  facility  defined  in  this  paragraph  does  not 
include  the  offices  of  private  physicians  or  dentists,  whether  practicing 
individually  or  in  groups,  but  does  include  organizations  or  facilities  primar- 
ily engaged  in  that  outpatient  surgery,  whether  using  the  name  "ambulatory 
surgical  facility"  or  a  similar  or  different  name.  That  organization  or  facility, 
if  in  any  manner  considered  to  be  operated  or  owned  by  a  hospital  or  a 
hospital  holding,  leasing  or  management  company,  either  for  profit  or  not  for 
profit,  is  required  to  comply  with  all  licensing  agency  ambulatory  surgical 
licensure  standards  governing  a  "hospital  affiliated"  facility  as  adopted 
under  Section  41-9-1  et  seq.,  provided  that  the  organization  or  facility  does 
not  intend  to  seek  federal  certification  as  an  ambulatory  surgical  facility  as 
provided  for  at  42  CFR,  Parts  405  and  416.  If  the  organization  or  facility  is 
to  be  operated  or  owned  by  a  hospital  or  a  hospital  holding,  leasing  or 
management  company  and  intends  to  seek  federal  certification  as  an 
ambulatory  facility,  then  the  facility  is  considered  to  be  "freestanding"  and 
must  comply  with  all  licensing  agency  ambulatory  surgical  licensure  stan- 
dards governing  a  "freestanding"  facility. 

If  the  organization  or  facility  is  to  be  owned  or  operated  by  an  entity  or 
person  other  than  a  hospital  or  hospital  holding,  leasing  or  management 
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company,  then  the  organization  or  facihty  must  comply  with  all  licensing 
agency  ambulatory  surgical  facility  standards  governing  a  "freestanding" 
facility. 

(b)  "Hospital  affiliated"  ambulatory  surgical  facility  means  a  separate 
and  distinct  organized  unit  of  a  hospital  or  a  building  owned,  leased,  rented 
or  utilized  by  a  hospital  and  located  in  the  same  county  in  which  the  hospital 
is  located,  for  the  primary  purpose  of  performing  ambulatory  surgery 
procedures.  The  facility  is  not  required  to  be  separately  licensed  under  this 
chapter  and  may  operate  under  the  hospital's  license  in  compliance  with  all 
applicable  requirements  of  Section  41-9-1  et  seq. 

(c)  "Freestanding"  ambulatory  surgical  facility  means  a  separate  and 
distinct  facility  or  a  separate  and  distinct  organized  unit  of  a  hospital  owned, 
leased,  rented  or  utilized  by  a  hospital  or  other  persons  for  the  primary 
purpose  of  performing  ambulatory  surgery  procedures.  The  facility  must  be 
separately  licensed  as  defined  in  this  section  and  must  comply  with  all 
licensing  standards  promulgated  by  the  licensing  agency  under  this  chapter 
regarding  a  "freestanding"  ambulatory  surgical  facility.  Further,  the  facility 
must  be  a  separate,  identifiable  entity  and  must  be  physically,  administra- 
tively and  financially  independent  and  distinct  from  other  operations  of  any 
other  health  facility,  and  shall  maintain  a  separate  organized  medical  and 
administrative  staff.  Furthermore,  once  licensed  as  a  "freestanding"  ambu- 
latory surgical  facility,  the  facility  shall  not  become  a  component  of  any  other 
health  facility  without  securing  a  certificate  of  need  to  do  that. 

(d)  "Ambulatory  surgery"  means  surgical  procedures  that  are  more 
complex  than  office  procedures  performed  under  local  anesthesia,  but  less 
complex  than  major  procedures  requiring  prolonged  postoperative  monitor- 
ing and  hospital  care  to  ensure  safe  recovery  and  desirable  results.  General 
anesthesia  is  used  in  most  cases.  The  patient  must  arrive  at  the  facility  and 
expect  to  be  discharged  on  the  same  day.  Ambulatory  surgery  shall  only  be 
performed  by  physicians  or  dentists  licensed  to  practice  in  the  State  of 
Mississippi. 

(e)  "Abortion"  means  the  use  or  prescription  of  any  instrument,  medi- 
cine, drug  or  any  other  substances  or  device  to  terminate  the  pregnancy  of  a 
woman  known  to  be  pregnant  with  an  intention  other  than  to  increase  the 
probability  of  a  live  birth,  to  preserve  the  life  or  health  of  the  child  after  live 
birth  or  to  remove  a  dead  fetus.  Abortion  procedures  after  the  first  trimester 
shall  only  be  performed  at  a  Level  I  abortion  facility  or  an  ambulatory 
surgical  facility  or  hospital  licensed  to  perform  that  service. 

(f)  "Abortion  facility"  means  a  facility  operating  substantially  for  the 
purpose  of  performing  abortions  and  is  a  separate  identifiable  legal  entity 
from  any  other  health  care  facility.  Abortions  shall  only  be  performed  by 
physicians  licensed  to  practice  in  the  State  of  Mississippi.  All  physicians 
associated  with  the  abortion  facility  must  have  admitting  privileges  at  a 
local  hospital  and  staff  privileges  to  replace  local  hospital  on-staff  physi- 
cians. All  physicians  associated  with  an  abortion  facility  must  be  board 
certified  or  eligible  in  obstetrics  and  gynecology,  and  a  staff  member  trained 
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in  CPR  shall  always  be  present  at  the  abortion  facility  when  it  is  open.  The 
term  "abortion  facility"  includes  physicians'  offices  that  are  used  substan- 
tially for  the  purpose  of  performing  abortions.  An  abortion  facility  operates 
substantially  for  the  purpose  of  performing  abortions  if  any  of  the  following 
conditions  are  met: 

(i)  The  abortion  facility  is  a  provider  for  performing  ten  (10)  or  more 
abortion  procedures  per  calendar  month  during  any  month  of  a  calendar 
year,  or  one  hundred  (100)  or  more  in  a  calendar  year. 

(ii)  The  abortion  facility,  if  operating  less  than  twenty  (20)  days  per 
calendar  month,  is  a  provider  for  performing  ten  (10)  or  more  abortion 
procedures,  or  performing  a  number  of  abortion  procedures  that  would  be 
equivalent  to  ten  (10)  procedures  per  month,  if  the  facility  were  operating 
twenty  (20)  or  more  days  per  calendar  month,  in  any  month  of  a  calendar 
year. 

(iii)  The  abortion  facility  holds  itself  out  to  the  public  as  an  abortion 
provider  by  advertising  by  any  public  means,  such  as  newspaper,  tele- 
phone directory,  magazine  or  electronic  media,  that  it  performs  abortions. 

(iv)  The  facility  applies  to  the  licensing  agency  for  licensure  as  an 
abortion  facility. 

(g)  "Licensing  agency"  means  the  State  Department  of  Health. 

(h)  "Operating"  an  abortion  facility  means  that  the  facility  is  open  for 
any  period  of  time  during  a  day  and  has  on  site  at  the  facility  or  on  call  a 
physician  licensed  to  practice  in  the  State  of  Mississippi  available  to  provide 
abortions. 

An  abortion  facility  may  apply  to  be  licensed  as  a  Level  I  facility  or  a  Level 
II  facility  by  the  licensing  agency.  Level  II  abortion  facilities  shall  be  required 
to  meet  minimum  standards  for  abortion  facilities  as  established  by  the 
licensing  agency  Level  I  abortion  facilities  shall  be  required  to  meet  minimum 
standards  for  abortion  facilities  and  minimum  standards  for  ambulatory 
surgical  facilities  as  established  by  the  licensing  agency. 

Any  abortion  facility  that  begins  operation  after  June  30,  1996,  shall  not 
be  located  within  fifteen  hundred  (1500)  feet  from  the  property  on  which  any 
church,  school  or  kindergarten  is  located.  An  abortion  facility  shall  not  be  in 
violation  of  this  paragraph  if  it  is  in  compliance  with  this  paragraph  on  the 
date  it  begins  operation  and  the  property  on  which  a  church,  school  or 
kindergarten  is  located  is  later  within  fifteen  hundred  (1500)  feet  from  the 
facility. 

SOURCES:  Laws,  1983,  ch.  433,  §  1;  Laws,  1984,  ch.  430;  Laws,  1986,  ch.  437, 
§  24;  Laws,  1991,  ch.  301,  §  1;  Laws,  1996,  ch.  442,  §  3;  Laws,  2004,  ch.  584, 
§  1;  Laws,  2005,  ch.  478,  §  1;  Laws,  2006,  ch.  506,  §  1;  Laws,  2012,  ch.  331,  §  1, 
eff  from  and  after  July  1,  2012. 

Editor's  Note  —  Laws  of  1991,  ch.  301,  §  9,  provides  as  follows: 

"SECTION  9.  The  provisions  of  this  act  shall  not  be  construed  to  repeal  or  modify  any 

provision  of  Mississippi  law  not  expressly  altered  by  this  act,  and  furthermore  does  not 

establish  a  state  policy  that  condones  abortion." 
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Amendment  Notes  —  The  2012  amendment  added  the  third  and  fourth  sentences 

of  (a 

Cross  References  —  Certificates  of  need,  see  §§  41-7-173  et  seq. 
Abohtion  of  health  care  commission,  see  §§  41-7-175  et  seq. 


JUDICIAL  DECISIONS 


1.  Constitutionality. 

Amendment  to  Miss.  Code  Ann.  §  41- 
75-1  (2004),  requiring  hcensure  as  an  am- 
bulatory surgery  facility  for  second  tri- 
mester abortions,  effectively  made 
abortions  after  first  trimester  unavailable 
to  women  in  Mississippi;  it  was  a  substan- 


tial obstacle  to  a  woman's  choice  and 
would  likely  not  survive  Fourteenth 
Amendment  scrutiny,  thus,  a  preliminary 
injunction  issued.  Jackson  Womens 
Health  Org.  v.  Amy,  330  F.  Supp.  2d  820 
(S.D.  Miss.  2004). 


RESEARCH  REFERENCES 


Practice  References.  AHLA  Ambula- 
tory Surgery  Centers;  Legal  and  Regula- 
tory Issues  (AHLA). 


§  41-75-3.    Purpose  of  chapter. 

The  purpose  of  this  chapter  is  to  protect  and  promote  the  public  v^elfare  by 
providing  for  the  development,  establishment  and  enforcement  of  certain 
standards  in  the  maintenance  and  operation  of  ambulatory  surgical  facilities 
and  abortion  facilities  which  v^ill  ensure  safe,  sanitary,  and  reasonably 
adequate  care  of  individuals  in  such  facilities. 

SOURCES:  Laws,  1983,  ch.  433,  §  2;  Laws,  1991,  ch.  301,  §  2,  eff  from  and  after 
July  1,  1990  (Governor's  veto  overridden  by  Legislature  on  January  17, 
1991). 


Editor's  Note  —  Laws  of  1991,  ch.  301,  §  9,  provides  as  follows: 

"SECTION  9.  The  provisions  of  this  act  shall  not  be  construed  to  repeal  or  modify  any 

provision  of  Mississippi  law  not  expressly  altered  by  this  act,  and  furthermore  does  not 

establish  a  state  policy  that  condones  abortion." 


§  41-75-5.    License  required. 

No  person  as  defined  in  Section  41-7-173,  of  the  Mississippi  Code  of  1972, 
acting  severally  or  jointly  with  any  other  person,  shall  establish,  conduct, 
operate  or  maintain  an  ambulatory  surgical  facility  or  an  abortion  facility  in 
this  state  without  a  license  under  this  chapter. 

SOURCES:  Laws,  1983,  ch.  433,  §  3;  Laws,  1991,  eh.  301,  §  3,  eff  from  and  after 
July  1,  1990  (Governor's  veto  overridden  by  Legislature  on  January  17, 
1991). 

Editor's  Note  —  Laws  of  1991,  ch.  301,  §  9,  provides  as  follows: 

"SECTION  9.  The  provisions  of  this  act  shall  not  be  construed  to  repeal  or  modify  any 

provision  of  Mississippi  law  not  expressly  altered  by  this  act,  and  furthermore  does  not 

establish  a  state  policy  that  condones  abortion." 
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§  41-75-7.    Application  for  license;  fee. 

An  application  for  a  license  shall  be  made  to  the  licensing  agency  upon 
forms  provided  by  it  and  shall  contain  such  information  as  the  licensing  agency 
reasonably  requires,  which  may  include  affirmative  evidence  of  ability  to 
comply  with  such  reasonable  standards,  rules  and  regulations  as  are  lawfully 
prescribed  hereunder.  Each  application  for  a  license  shall  be  accompanied  by  a 
license  fee  of  Three  Thousand  Dollars  ($3,000.00),  which  shall  be  paid  to  the 
licensing  agency. 

SOURCES:  Laws,  1983,  ch.  433,  §  4;  Laws,  1986,  ch.  500,  §  26;  Laws,  1998,  ch. 
433,  §  4,  eff  from  and  after  July  1,  1998. 

§  41-75-9.    Issuance  of  license;  renewal  and  fee;  transferabil- 
ity; posting. 

Upon  receipt  of  an  application  for  license  and  the  license  fee,  the  licensing 
agency  shall  issue  a  license  if  the  applicant  and  the  institutional  facilities  meet 
the  requirements  established  under  this  chapter  and  the  requirements  of 
Section  41-7-173  et  seq.  where  determined  by  the  licensing  agency  to  be 
applicable.  A  license,  unless  suspended  or  revoked,  shall  be  renewable  annu- 
ally upon  payment  of  a  renewal  fee  of  Three  Thousand  Dollars  ($3,000.00), 
which  shall  be  paid  to  the  licensing  agency,  and  upon  filing  by  the  licensee  and 
approval  by  the  licensing  agency  of  an  annual  report  upon  such  uniform  dates 
and  containing  such  information  in  such  form  as  the  licensing  agency  requires. 
Each  license  shall  be  issued  only  for  the  premises  and  person  or  persons  named 
in  the  application  and  shall  not  be  transferable  or  assignable.  Licenses  shall  be 
posted  in  a  conspicuous  place  on  the  licensed  premises. 

SOURCES:  Laws,  1983,  ch.  433  §  5;  Laws,  1986,  ch.  500,  §  27;  Laws,  1998,  ch.  433, 
§  5,  eff  from  and  after  July  1,  1998. 

§  41-75-11.    Denial,   suspension   or   revocation   of  license; 
grounds;  procedure. 

The  licensing  agency  after  notice  and  opportunity  for  a  hearing  to  the 
applicant  or  licensee  is  authorized  to  deny,  suspend  or  revoke  a  license  in  any 
case  in  which  it  finds  that  there  has  been  a  substantial  failure  to  comply  with 
the  requirements  established  under  this  chapter.  Such  notice  shall  be  effected 
by  registered  mail,  or  by  personal  service  setting  forth  the  particular  reasons 
for  the  proposed  action  and  fixing  a  date  not  less  than  thirty  (30)  days  from  the 
date  of  such  mailing  or  such  service,  at  which  time  the  applicant  or  licensee 
shall  be  given  an  opportunity  for  a  prompt  and  fair  hearing.  On  the  basis  of  any 
such  hearing,  or  upon  default  of  the  applicant  or  licensee,  the  licensing  agency 
shall  make  a  determination  specifying  its  findings  of  fact  and  conclusions  of 
law.  A  copy  of  such  determination  shall  be  sent  by  registered  mail  or  served 
personally  upon  the  applicant  or  licensee.  The  decision  revoking,  suspending 
or  denying  the  license  or  application  shall  become  final  thirty  (30)  days  after  it 
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is  so  mailed  or  served,  unless  the  applicant  or  licensee,  within  such  thirty  (30) 
day  period,  appeals  the  decision  to  the  chancery  court  in  the  county  in  which 
such  facility  is  located  in  the  manner  prescribed  in  Section  43-11-23,  Missis- 
sippi Code  of  1972.  The  procedure  governing  hearings  authorized  by  this 
section  shall  be  in  accordance  with  rules  promulgated  by  the  licensing  agency. 
A  full  and  complete  record  shall  be  kept  of  all  proceedings,  and  all  testimony 
shall  be  recorded  but  need  not  be  transcribed  unless  the  decision  is  appealed 
pursuant  to  Section  43-11-23,  Mississippi  Code  of  1972.  Witnesses  may  be 
subpoenaed  by  either  party.  Compensation  shall  be  allowed  to  witnesses  as  in 
cases  in  the  chancery  court.  Each  party  shall  pay  the  expense  of  his  own 
witnesses.  The  cost  of  the  record  shall  be  paid  by  the  licensing  agency  provided 
any  other  party  desiring  a  copy  of  the  transcript  shall  pay  therefor  the 
reasonable  cost  of  preparing  the  same. 

SOURCES:  Laws,  1983,  ch.  433,  §  6,  eff  from  and  after  July  1,  1983. 
Cross  References  —  Compensation  of  witnesses  in  chancery  court,  see  §  25-7-47. 

§  41-75-13.    Promulgation  of  rules,  regulations  and  standards. 

The  licensing  agency  shall  adopt,  amend,  promulgate  and  enforce  rules, 
regulations  and  standards,  including  classifications,  with  respect  to  ambula- 
tory surgical  facilities  and  abortion  facilities  licensed,  or  which  may  be 
licensed,  to  further  the  accomplishment  of  the  purpose  of  this  chapter  in 
protecting  and  promoting  the  health,  safety  and  welfare  of  the  public  by 
ensuring  adequate  care  of  individuals  receiving  services  from  such  facilities. 
The  licensing  agency  also  shall  adopt,  amend,  promulgate  and  enforce  rules, 
regulations  and  standards  with  respect  to  the  enforcement  of  the  informed 
consent  requirements  of  Sections  41-41-31  through  41-41-39  at  abortion 
facilities.  Such  rules,  regulations  and  standards  shall  be  adopted  and  promul- 
gated by  the  licensing  agency  in  accordance  with  the  provisions  of  Section 
25-43-1  et  seq.,  and  shall  be  recorded  and  indexed  in  a  book  to  be  maintained 
by  the  licensing  agency  in  its  main  office  in  the  State  of  Mississippi,  entitled 
"Rules  and  Regulations  for  Operation  of  Ambulatory  Surgical  Facilities  and 
Abortion  Facilities."  The  book  shall  be  open  and  available  to  all  ambulatory 
surgical  facilities  and  abortion  facilities  and  the  public  during  regular  business 
hours. 

SOURCES:  Laws,  1983,  ch.  433,  §  7;  Laws,  1986,  ch.  437,  §  25;  Laws,  1991,  ch. 
301,  §  4;  Laws,  1996,  ch.  442,  §  4,  eff  from  and  after  July  1,  1996. 

Editor's  Note  —  Section  25-43-1.101(3)  provides  that  any  reference  to  Section 
25-43-1  et  seq.  shall  be  deemed  to  mean  and  refer  to  Section  25-43-1.101  et  seq. 
Laws  of  1991,  ch.  301,  §  9,  provides  as  follows: 

"SECTION  9.  The  provisions  of  this  act  shall  not  be  construed  to  repeal  or  modify  any 
provision  of  Mississippi  law  not  expressly  altered  by  this  act,  and  furthermore  does  not 
establish  a  state  policy  that  condones  abortion." 

Cross  References  —  Requirement  for  public  access  to  public  records,  see  §§  25-61-1 
et  seq. 
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RESEARCH  REFERENCES 

Am  Jur.  1  Am.  Jur.  PI  &  Pr  Forms     forcing  pregnant  woman  to  choice  of  sub- 
(Rev),  Abortion,  Form  3.1  (Complaint,  pe-     mitting  to  abortion  or  of  risking  birth  of 
tition,  or  declaration  —  gynecologist's  pre-     congenitally  defective  child), 
scription  of  drug  to  pregnant  woman  — 

§  41-75-15.    Conformity  with  rules,  reflations  or  standards 
promulgated  subsequent  to  start  of  operations. 

Any  ambulatory  surgical  facility  which  is  in  operation  at  the  time  of 
promulgation  of  any  applicable  rules  or  regulations  or  minimum  standards 
under  this  chapter  shall  be  given  a  reasonable  time,  under  the  particular 
circumstances  not  to  exceed  one  (1)  year  from  the  date  such  are  duly  adopted, 
within  which  to  comply  with  such  rules  and  regulations  and  minimum 
standards. 

SOURCES:  Laws,  1983,  ch.  433,  §  8,  eff  from  and  after  July  1,  1983. 

Cross  References  —  Promulgation  of  rules,  regulations  and  standards,  see  §  41- 
75-13. 

§  41-75-16.    Time  limitation  for  abortion  facility  to  comply 
with  rules,  regulations,  or  minimum  standards. 

Any  abortion  facility  which  is  in  operation  at  the  time  of  promulgation  of 
any  applicable  rules  or  regulations  or  minimum  standards  under  this  chapter 
shall  be  given  a  reasonable  time,  under  the  particular  circumstances  not  to 
exceed  six  (6)  months  from  the  date  such  are  duly  adopted,  within  which  to 
comply  with  such  rules  and  regulations  and  minimum  standards. 

SOURCES:  Laws,  1991,  ch.  301,  §  5,  eff  from  and  after  July  1,  1990  (Governor's 
veto  overridden  by  Legislature  on  January  17,  1991). 

Editor's  Note  —  Laws  of  1991,  ch.  301,  §  9,  provides  as  follows: 

"SECTION  9.  The  provisions  of  this  act  shall  not  be  construed  to  repeal  or  modify  any 

provision  of  Mississippi  law  not  expressly  altered  by  this  act,  and  furthermore  does  not 

establish  a  state  policy  that  condones  abortion." 

§  41-75-17.    Investigations  and  inspections. 

The  licensing  agency  shall  make  or  cause  to  be  made  such  inspections  and 
investigations  as  it  deems  necessary. 

SOURCES:  Laws,  1983,  ch.  433,  §  9,  eff  from  and  after  July  1,  1983. 
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§  41-75-18.    Reports  by  abortion  facility. 

Each  abortion  facility  shall  report  monthly  to  the  State  Department  of 
Health  such  information  as  may  be  required  by  the  department  in  its  rules  and 
regulations  for  each  abortion  performed  by  such  facility. 

SOURCES:  Laws,  1991,  ch.  301,  §  6,  eff  from  and  after  July  1,  1990  (Governor's 
veto  overridden  by  Legislature  on  January  17,  1991). 

Editor's  Note  —  Laws  of  1991,  ch.  301,  §  9,  provides  as  follows: 

"SECTION  9.  The  provisions  of  this  act  shall  not  be  construed  to  repeal  or  modify  any 

provision  of  Mississippi  law  not  expressly  altered  by  this  act,  and  furthermore  does  not 

establish  a  state  policy  that  condones  abortion." 

§  41-75-19.    Confidentiality  of  certain  information. 

Information  received  by  the  licensing  agency  through  filed  reports,  inspec- 
tion, or  as  otherwise  authorized  under  this  chapter,  shall  not  be  disclosed 
publicly  in  such  manner  as  to  identify  individuals,  except  in  a  proceeding 
involving  the  questions  of  licensure. 

SOURCES:  Laws,  1983,  ch.  433,  §  10,  eff  from  and  after  July  1,  1983. 

Cross  References  —  Limitation  of  public  access  to  public  records  protected  by  law, 
see  §  25-61-11. 

§  41-75-21.    Annual  reports. 

The  licensing  agency  shall  prepare  and  publish  an  annual  report  of  its 
activities  and  operations  under  this  chapter.  Copies  of  such  publications  shall 
be  available  in  the  office  of  the  licensing  agency  and  in  the  office  of  the 
Secretary  of  State,  in  compliance  with  Sections  25-43-7  and  25-43-11,  Missis- 
sippi Code  of  1972.  A  reasonable  number  of  such  publication(s)  shall  be 
available  in  the  office  of  the  licensing  agency  to  be  furnished  to  persons 
requesting,  for  a  nominal  fee. 

SOURCES:  Laws,  1983,  ch.  433,  §  11;  Laws,  1986,  ch.  437,  §  26,  eff  from  and  after 
July  1,  1986. 

Editor's  Note  —  Sections  25-43-7  and  25-43-11,  referred  to  in  this  section,  were  part 
of  the  former  Administrative  Procedures  Law.  Chapter  304,  Laws  of  2003,  effective  from 
and  after  July  1,  2005,  repealed  the  former  Administrative  Procedures  Law  and  enacted 
a  new  version  of  the  Administrative  Procedures  Act,  which  is  codified  as  §§  25-43-1. 101 
et  seq. 

Section  25-43-1.101(3)  provides  that  any  reference  to  §§  25-43-1  et  seq.,  shall  be 
deemed  to  mean  and  refer  to  §§  25-43-1.101  et  seq. 

Cross  References  —  Public  access  to  public  records  generally,  see  §§  25-61-1  et  seq. 
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§  41-75-23.    Appeal  from  denial,  suspension  or  revocation  of 
license;  procedure. 

Any  applicant  or  licensee  aggrieved  by  the  decision  of  the  licensing  agency 
after  a  hearing,  may  within  thirty  (30)  days  after  the  mailing  or  serving  of 
notice  of  the  decision  as  provided  in  Section  43-11-11,  Mississippi  Code  of  1972, 
file  a  notice  of  appeal  to  the  chancery  court  of  the  First  Judicial  District  of 
Hinds  County  or  in  the  chancery  court  of  the  county  in  which  the  institution  is 
located  or  proposed  to  be  located.  Such  appeal  shall  state  briefly  the  nature  of 
the  proceedings  before  the  licensing  agency  and  shall  specify  the  order 
complained  of.  Any  person  or  entity  whose  rights  may  be  materially  affected  by 
the  action  of  the  licensing  agency  may  appear  and  become  a  party,  or  the  court 
may,  upon  motion,  order  that  any  such  person  or  entity  be  joined  as  a  necessary 
party.  Upon  filing  of  the  appeal,  the  clerk  of  the  chancery  court  shall  serve 
notice  on  the  licensing  agency,  whereupon  the  licensing  agency  shall,  within 
sixty  (60)  days  or  such  additional  time  as  the  court  may  allow  from  the  service 
of  such  notice,  certify  with  the  court  a  copy  of  the  record  and  decision,  including 
the  transcript  of  the  hearings  on  which  the  decision  is  based.  No  new  or 
additional  evidence  shall  be  introduced  in  court;  the  case  shall  be  determined 
upon  the  record  certified  to  the  court.  The  court  may  sustain  or  dismiss  the 
appeal,  modify  or  vacate  the  order  complained  of  in  whole  or  in  part,  as  the 
case  may  be;  but  in  case  the  order  is  wholly  or  partly  vacated,  the  court  may 
also,  in  its  discretion,  remand  the  matter  to  the  licensing  agency  for  such 
further  proceedings,  not  inconsistent  with  the  court's  order,  as,  in  the  opinion 
of  the  court,  justice  may  require.  The  order  may  not  be  vacated  or  set  aside, 
either  in  whole  or  in  part,  except  for  errors  of  law,  unless  the  court  finds  that 
the  order  of  the  licensing  agency  is  not  supported  by  substantial  evidence,  is 
contrary  to  the  manifest  weight  of  the  evidence,  is  in  excess  of  the  statutory 
authority  or  jurisdiction  of  the  licensing  agency  or  violates  any  vested 
constitutional  rights  of  any  party  involved  in  the  appeal.  Pending  final 
disposition  of  the  matter,  the  status  quo  of  the  applicant  or  licensee  shall  be 
preserved,  except  as  the  court  otherwise  orders  in  the  public  interest.  Rules 
with  respect  to  court  costs  in  other  cases  in  chancery  shall  apply  equally  to 
cases  hereunder.  Appeals  in  accordance  with  law  may  be  had  to  the  Supreme 
Court  of  the  State  of  Mississippi  from  any  final  judgment  of  the  chancery  court. 

SOURCES:  Laws,  1983,  ch.  433,  §  12;  Laws,  1986,  ch.  437,  §  27,  eff  from  and 
after  July  1,  1986. 

§  41-75-25.    Penalty  for  violation  of  chapter. 

Any  person  or  persons  or  other  entity  or  entities  establishing,  managing  or 
operating  an  ambulatory  surgical  facility  or  conducting  the  business  of  an 
ambulatory  surgical  facility  without  the  required  license,  or  which  otherwise 
violate  any  of  the  provisions  of  this  chapter  of  the  "Mississippi  Health  Care 
Commission  Law  of  1979,"  as  amended,  or  the  rules,  regulations  or  standards 
promulgated  in  furtherance  of  any  law  in  which  the  commission  has  authority 
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therefor  shall  be  subject  to  the  penalties  and  sanctions  of  Section  41-7-209, 
Mississippi  Code  of  1972. 

SOURCES:  Laws,  1983,  ch.  433,  §  13,  eff  from  and  after  July  1,  1983. 

Editor's  Note  —  The  "Mississippi  Health  Care  Commission  Law  of  1979",  referred 
to  in  this  section  15,  Laws  of  1979,  ch.  451,  which  appears  as  §§  41-7-171  et  seq. 

§  41-75-26.    Abortion  facility  operating  without  license;  pen- 
alty; injunctions. 

(1)  Any  person  or  persons  or  other  entity  or  entities  establishing,  manag- 
ing or  operating  an  abortion  facility  or  conducting  the  business  of  an  abortion 
facility  without  the  required  license,  or  which  otherwise  violate  any  provision 
of  this  chapter  regarding  abortion  facilities  or  the  rules,  regulations  and 
standards  promulgated  in  furtherance  thereof  shall  be  subject  to  revocation  of 
the  license  of  the  abortion  facility  or  nonlicensure  of  the  abortion  facility.  In 
addition,  any  violation  of  any  provision  of  this  chapter  regarding  abortion 
facilities  or  of  the  rules,  regulations  and  standards  promulgated  in  furtherance 
thereof  by  intent,  fraud,  deceit,  unlawful  design,  willful  and/or  deliberate 
misrepresentation,  or  by  careless,  negligent  or  incautious  disregard  for  such 
statutes  or  rules,  regulations  and  standards,  either  by  persons  acting  individu- 
ally or  in  concert  with  others,  shall  constitute  a  misdemeanor  and  shall  be 
punishable  by  a  fine  not  to  exceed  One  Thousand  Dollars  ($1,000.00)  for  each 
such  offense.  Each  day  of  continuing  violation  shall  be  considered  a  separate 
offense.  The  venue  for  prosecution  of  any  such  violation  shall  be  in  any  county 
of  the  state  wherein  any  such  violation,  or  portion  thereof,  occurred. 

(2)  The  Attorney  General,  upon  certification  by  the  executive  director  of 
the  licensing  agency,  shall  seek  injunctive  relief  in  a  court  of  proper  jurisdiction 
to  prevent  violations  of  the  provisions  of  this  chapter  regarding  abortion 
facilities  or  the  rules,  regulations  and  standards  promulgated  in  furtherance 
thereof  in  cases  where  other  administrative  penalties  and  legal  sanctions 
imposed  have  failed  to  prevent  or  cause  a  discontinuance  of  any  such  violation. 

SOURCES:  Laws,  1991,  ch.  301,  §  7,  eff  from  and  after  July  1,  1990  (Governor's 
veto  overridden  by  Legislature  on  January  17,  1991). 

Editor's  Note  —  Laws  of  1991,  ch.  301,  §  9,  provides  as  follows: 

"SECTION  9.  The  provisions  of  this  act  shall  not  be  construed  to  repeal  or  modify  any 

provision  of  Mississippi  law  not  expressly  altered  by  this  act,  and  furthermore  does  not 

establish  a  state  policy  that  condones  abortion." 

Cross  References  —  Imposition  of  standard  state  assessment  in  addition  to  all 

court  imposed  fines  or  other  penalties  for  any  misdemeanor  violation,  see  §  99-19-73. 
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JUDICIAL  DECISIONS 


1.  In  general. 

Health  and  Human  Service  regulations 
limiting  ability  of  Federal  Title  X  fund 
recipients  to  engage  to  abortion  related 
activities  were  permissible  construction  of 
Title  X,  did  not  impose  viewpoint-dis- 
criminatory conditions  on  government 
subsidy  so  as  to  violate  First  Amendment 
free  speech  rights  of  either  private  health 
care  organizations  that  received  Title  X 
funds,  their  staffs,  or  their  patients,  and 
did  not  violate  women's  rights  under  due 
process  clause  of  Fifth  Amendment.  Rust 
V.  Sullivan,  500  U.S.  173,  111  S.  Ct.  1759, 
114  L.  Ed.  2d  233  (1991),  overruled  on 
other  grounds.  Planned  Parenthood  v. 
Miller,  63  F3d  1452  (8th  Cir.  S.D.  1995). 


State  statute  requiring  that  all  second 
trimester  abortions  be  performed  in  gen- 
eral acute  care  facilities  is  unconstitu- 
tional, since  it  unreasonably  infringes 
upon  women's  constitutional  right  to  ob- 
tain abortion;  however,  requirements  that 
pathology  report  be  made,  that  minor  se- 
cure parental  or  judicial  consent,  and  that 
second  physician  be  present  are  constitu- 
tional. Planned  Parenthood  Ass'n  v. 
Ashcroft,  462  U.S.  476,  103  S.  Ct.  2517,  76 
L.  Ed.  2d  733  (1983). 

State  requirement  that  second  trimes- 
ter abortions  be  performed  in  licensed 
clinics  is  constitutional.  Simopoulos  v.  Vir- 
ginia, 462  U.S.  506,  103  S.  Ct.  2532,  76  L. 
Ed.  2d  755  (1983). 


§  41-75-29.    Transporting  patient  of  abortion  facility  to  hospi- 
tal; ambulance  services. 

(1)  If  unforeseen  complications  arise  prior  to  or  during  an  abortion  facility 
procedure,  the  patient  shall  be  transferred  to  the  nearest  hospital. 

(2)  Each  abortion  facility  shall  make  arrangements  with  a  local  ambu- 
lance service,  duly  licensed  by  the  State  of  Mississippi,  for  the  transport  of 
emergency  patients  to  a  hospital  and  provide  documentation  to  the  depart- 
ment of  proof  of  such  arrangements. 

SOURCES:  Laws,  1991,  ch.  301,  §  8,  eff  from  and  after  July  1,  1990  (Governor's 
veto  overridden  by  Legislature  on  January  17,  1991). 

Editor's  Note  —  Laws  of  1991,  ch.  301,  §  9,  provides  as  follows: 

"SECTION  9.  The  provisions  of  this  act  shall  not  be  construed  to  repeal  or  modify  any 

provision  of  Mississippi  law  not  expressly  altered  by  this  act,  and  furthermore  does  not 

establish  a  state  policy  that  condones  abortion." 
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41-77-15. 

Time  for  compliance  by  centers  already  in  operation. 

41-77-17. 
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Issuance,  renewal,  and  posting  of  licenses. 

§  41-77-1. 

Definitions. 

For  purposes  of  this  chapter: 

(a)  "Birthing  center"  shall  mean  a  publicly  or  privately  owned  facility, 
place  or  institution  constructed,  renovated,  leased  or  otherwise  established 
where  nonemergency  births  are  planned  to  occur  away  from  the  mother's 
usual  residence  following  a  documented  period  of  prenatal  care  for  a  normal 
uncomplicated  pregnancy  which  has  been  determined  to  be  low  risk  through 
a  formal  risk  scoring  examination.  Care  provided  in  a  birthing  center  shall 
be  provided  by  a  licensed  physician,  or  certified  nurse  midwife,  and  a 
registered  nurse.  Services  provided  in  a  birthing  center  shall  be  limited  in 
the  following  manner:  (i)  surgical  services  shall  be  limited  to  those  normally 
performed  during  uncomplicated  childbirth,  such  as  episiotomy  and  repair, 
and  shall  not  include  operative  obstetrics  or  caesarean  sections;  (ii)  labor 
shall  not  be  inhibited,  stimulated  or  augmented  with  chemical  agents  during 
the  first  or  second  stage  of  labor;  (iii)  systemic  analgesia  may  be  adminis- 
tered and  local  anesthesia  for  pudendal  block  and  episiotomy  repair  may  be 
performed.  General  and  conductive  anesthesia  shall  not  be  administered  at 
birthing  centers;  (iv)  patients  shall  not  remain  in  the  facility  in  excess  of 
twenty-four  (24)  hours. 

Hospitals  are  excluded  from  the  definition  of  a  "birthing  center"  unless 
they  choose  to  and  are  qualified  to  designate  a  portion  or  part  of  the  hospital 
as  a  birthing  center,  and  nothing  herein  shall  be  construed  as  referring  to  the 
usual  service  provided  the  pregnant  female  in  the  obstetric-gynecology 
service  of  an  acute  care  hospital.  Such  facility  or  center,  as  heretofore  stated, 
shall  include  the  offices  of  physicians  in  private  practice  alone  or  in  groups 
of  two  (2)  or  more;  and  such  facility  or  center  rendering  service  to  pregnant 
female  persons,  as  stated  heretofore  and  by  the  rules  and  regulations 
promulgated  by  the  licensing  agency  in  furtherance  thereof,  shall  be  deemed 
to  be  a  "birthing  center"  whether  using  a  similar  or  different  name.  Such 
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center  or  facility  if  in  any  manner  is  deemed  to  be  or  considered  to  be 
operated  or  owned  by  a  hospital  or  a  hospital  holding  leasing  or  management 
company,  for  profit  or  not  for  profit,  is  required  to  comply  with  all  birthing 
center  standards  governing  a  "hospital  affiliated"  birthing  center  as  adopted 
by  the  licensing  authority. 

(b)  "Hospital  affiliated"  birthing  center  shall  mean  a  separate  and 
distinct  unit  of  a  hospital  or  a  building  owned,  leased,  rented  or  utilized  by 
a  hospital  and  located  in  the  same  county  as  the  hospital  for  the  purpose  of 
providing  the  service  of  a  "birthing  center."  Such  center  or  facility  is  not 
required  to  be  licensed  separately,  and  may  operate  under  the  license  issued 
to  the  hospital  if  it  is  in  compliance  with  Section  41-9-1  et  seq.,  where 
applicable,  and  the  rules  and  regulations  promulgated  by  the  licensing 
agency  in  furtherance  thereof. 

(c)  "Freestanding"  birthing  center  shall  mean  a  separate  and  distinct 
facility  or  center  or  a  separate  and  distinct  organized  unit  of  a  hospital  or 
other  defined  persons  (Section  41-7-173(p))  for  the  purpose  of  performing  the 
service  of  a  "birthing  center."  Such  facility  or  center  must  be  separately 
licensed  and  must  comply  with  all  licensing  standards  promulgated  by  the 
licensing  agency  by  virtue  of  this  chapter.  Further,  such  facility  or  center 
must  be  a  separate,  identifiable  entity  and  must  be  physically,  administra- 
tively and  financially  independent  from  other  operations  of  any  hospital  or 
other  health-care  facility  or  service  and  shall  maintain  a  separate  and 
required  staff,  including  administrative  staff.  Further,  any  "birthing  center" 
licensed  as  a  "freestanding"  center  shall  not  become  a  component  of  any 
hospital  or  other  health-care  facility  without  securing  a  "certificate  of  need." 

(d)  "Licensing  agency"  shall  mean  the  State  Department  of  Health. 

SOURCES:  Laws,  1985,  ch.  503,  §  1;  Laws,  1986,  ch.  437,  §  28,  eff  from  and  after 
July  1,  1986. 

Joint  Legislative  Committee  Note  —  Pursuant  to  Section  1-1-109,  the  Joint 
Legislative  Committee  on  Compilation,  Revision  and  Publication  of  Legislation  cor- 
rected a  typographical  error  in  clause  (iii)  of  paragraph  (a).  The  word  "pudental"  was 
changed  to  "pudendal".  The  Joint  Committee  ratified  the  correction  at  its  December  3, 
1996,  meeting. 

Cross  References  —  Mississippi  Health  Care  Commission  generally,  see  §§  41-7- 
171  et  seq. 

§  41-77-3.    Declaration  of  purpose. 

The  purpose  of  this  chapter  is  to  protect  and  promote  the  public  welfare  by 
providing  for  the  development,  establishment  and  enforcement  of  certain 
standards  in  the  maintenance  and  operation  of  "birthing  centers"  which  will 
ensure  safe,  sanitary  and  reasonably  adequate  care  of  individuals  in  such 
institutions. 

SOURCES:  Laws,  1985,  ch.  503,  §  2,  eff  from  and  after  July  1,  1985. 
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§  41-77-5.    Requirement  of  license. 

No  person  as  defined  in  Section  41-7-173(p),  Mississippi  Code  of  1972, 
acting  severally  or  jointly  with  any  other  person,  shall  establish,  conduct  or 
maintain  a  "birthing  center"  in  this  state  without  a  license  under  this  chapter. 

SOURCES:  Laws,  1985,  ch.  503,  §  3,  eff  from  and  after  July  1,  1985. 

RESEARCH  REFERENCES 

Am  Jur.  39  Am.  Jur.  2d,  Health  §§  25,  CJS.  39A  C.J.S.,  Health  &  Environ- 
26.  ment  §  65. 

51  Am.  Jur.  2d,  Licenses  and  Permits 
§§  7,  9  et  seq.,  42  et  seq. 

§  41-77-7.    Requirement  of  agreement  with  hospital. 

No  license  shall  be  issued  to  a  "birthing  center"  until  such  "birthing 
center"  shall  have  obtained  a  written  agreement  with  a  hospital  which  has  an 
organized  obstetrical  service  and  provides  such  service  on  a  continuing  basis, 
stating  that  said  hospital  agrees  to  accept  from  the  "birthing  center"  such  cases 
as  may  need  to  be  referred  for  whatever  reason  from  the  "birthing  center". 

SOURCES:  Laws,  1985,  ch.  503,  §  4,  eff  from  and  after  July  1,  1985. 

§  41-77-9.    Application  for  license;  fee. 

An  application  for  a  license  shall  be  made  to  the  licensing  agency  upon 
forms  provided  by  it  and  shall  contain  such  information  as  the  licensing  agency 
reasonably  requires,  which  may  include  affirmative  evidence  of  ability  to 
comply  with  such  reasonable  standards,  rules  and  regulations  as  are  lawfully 
prescribed  hereunder.  Each  application  for  a  license  shall  be  accompanied  by  a 
license  fee  of  One  Thousand  Dollars  ($1,000.00)  which  shall  be  paid  to  the 
licensing  agency. 

SOURCES:  Laws,  1985,  eh.  503,  §  5;  Laws,  1986,  ch.  500,  §  28;  Laws,  1998,  ch. 
433,  §  6,  eff  from  and  after  July  1,  1998. 

RESEARCH  REFERENCES 

Am  Jur.  51  Am.  Jur.  2d,  Licenses  and       CJS.  53  C.J.S.,  Licenses  §§  101-114. 
Permits  §§  38  et  seq. 

§  41-77-11.    Rules,  regulations,  and  standards. 

The  licensing  agency  shall  adopt,  amend,  promulgate  and  enforce  rules, 
regulations  and  standards,  including  classifications,  with  respect  to  "birthing 
centers,"  licensed  or  which  may  be  licensed,  to  further  the  accomplishment  of 
the  purpose  of  this  chapter  in  protecting  and  promoting  the  health,  safety  and 
welfare  of  the  public  by  ensuring  adequate  care  of  individuals  receiving  such 
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services.  Such  rules,  regulations  and  standards  shall  be  adopted  and  promul- 
gated by  the  licensing  agency  in  accordance  with  the  provisions  of  Section 
25-43-1  et  seq.,  Mississippi  Code  of  1972,  and  shall  be  recorded  and  indexed  in 
a  book  to  be  maintained  by  the  licensing  agency  in  its  office  in  the  City  of 
Jackson,  Mississippi,  entitled  "Record  of  Rules,  Regulations  and  Standards." 
The  book  shall  be  open  and  available  to  all  "birthing  centers"  and  the  public 
during  regular  business  hours. 

SOURCES:  Laws,  1985,  ch.  503,  §  6,  eff  from  and  after  July  1,  1985. 

Editor's  Note  —  Section  25-43-1.101(3)  provides  that  any  reference  to  Section 
25-43-1  et  seq.  shall  be  deemed  to  mean  and  refer  to  Section  25-43-1.101  et  seq. 

RESEARCH  REFERENCES 

Am  Jur.  39  Am.  Jur.  2d,  Health  §§  35 
et  seq. 

§  41-77-13.    Disclosure  of  information. 

Information  received  by  the  licensing  agency  through  filed  reports,  inspec- 
tion or  as  otherwise  authorized  under  this  chapter  shall  not  be  disclosed 
publicly  in  such  manner  as  to  identify  individuals  except  in  a  proceeding 
involving  the  questions  of  licensure. 

SOURCES:  Laws,  1985,  ch.  503,  §  7,  eff  from  and  after  July  1,  1985. 

§  41-77-15.    Time  for  compliance  by  centers  already  in  opera- 
tion. 

Any  "birthing  center"  which  is  in  operation  at  the  time  of  promulgation  of 
any  applicable  rules  or  regulations  or  minimum  standards  under  this  chapter 
shall  be  given  a  reasonable  time,  under  the  particular  circumstances  not  to 
exceed  one  (1)  year  from  the  date  such  are  duly  adopted,  with  which  to  comply 
with  such  rules  and  regulations  and  minimum  standards. 

SOURCES:  Laws,  1985,  ch.  503,  §  8,  eff  from  and  after  July  1,  1985. 

§  41-77-17.    Inspections  and  investigations. 

The  licensing  agency  shall  make  or  cause  to  be  made  such  inspections  and 
investigations  as  it  deems  necessary. 

SOURCES:  Laws,  1985,  ch.  503,  §  9,  eff  from  and  after  July  1,  1985. 

§  41-77-19.    Denial,  suspension,  or  revocation  of  license;  pro- 
cedures. 

The  licensing  agency,  after  notice  and  opportunity  for  a  hearing  to  the 
applicant  or  licensee,  is  authorized  to  deny,  suspend  or  revoke  a  license  in  any 
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case  in  which  it  finds  that  there  has  been  a  substantial  failure  to  comply  with 
the  requirements  established  under  this  chapter.  Such  notice  shall  be  effected 
by  registered  mail  or  by  personal  service  setting  forth  the  particular  reasons 
for  the  proposed  action  and  fixing  a  date  not  less  than  thirty  (30)  days  from  the 
date  of  such  mailing  or  such  service,  at  which  time  the  applicant  or  licensee 
shall  be  given  an  opportunity  for  a  prompt  and  fair  hearing.  On  the  basis  of  any 
such  hearing,  or  upon  default  of  the  applicant  or  licensee,  the  licensing  agency 
shall  make  a  determination  specifying  its  findings  of  fact  and  conclusions  of 
law.  A  copy  of  such  determination  shall  be  sent  by  registered  mail  or  served 
personally  upon  the  applicant  or  licensee.  The  decision  revoking,  suspending 
or  denying  the  license  or  application  shall  become  final  thirty  (30)  days  after  it 
is  so  mailed  or  served,  unless  the  applicant  or  licensee,  within  such  thirty-day 
period,  appeals  the  decision  in  the  manner  prescribed  in  Section  43-11-23, 
Mississippi  Code  of  1972.  The  procedure  governing  hearings  authorized  by  this 
section  shall  be  in  accordance  with  rules  promulgated  by  the  licensing  agency. 
Testimony  shall  be  recorded  but  not  be  transcribed  unless  the  decision  is 
appealed  in  accordance  with  said  Section  43-11-23.  Witnesses  may  be  subpoe- 
naed by  either  party.  Compensation  shall  be  allowed  to  witnesses  as  in  cases  in 
the  chancery  court.  Each  party  shall  pay  the  expense  of  his  own  witnesses.  The 
cost  of  the  record  shall  be  paid  by  the  licensing  agency,  provided  any  other 
party  desiring  a  copy  of  the  transcript  shall  pay  therefor  the  reasonable  cost  of 
preparing  the  same. 

SOURCES:  Laws,  1985,  ch.  503,  §  10,  eff  from  and  after  July  1,  1985. 

RESEARCH  REFERENCES 

Am  Jur.  51  Am.  Jur.  2d,  Licenses  and  —  to  enjoin  further  proceedings  to  sus- 

Permits  §§  56  et  seq.  pend  or  revoke  license  —  attempt  to  sus- 

lA  Am.  Jur.  PI  &  Pr  Forms  (Rev),  Ad-  pend  or  revoke  license  on  grounds  not 

ministrative  Law,  Form  341.2  (Complaint,  listed  in  statute  authorizing  suspension  or 

petition,  or  declaration  —  by  license  revocation  of  license.) 

holder  —  against  administrative  agency  CJS.  53  C.J.S.,  Licenses  §§  121-124. 

§  41-77-21.    Appeal  procedures. 

Any  applicant  or  licensee  aggrieved  by  the  decision  of  the  licensing  agency 
after  a  hearing  may,  within  thirty  (30)  days  after  the  mailing  or  serving  of 
notice  of  the  decision  as  provided  in  Section  43-11-11,  Mississippi  Code  of  1972, 
file  a  notice  of  appeal  to  the  Chancery  Court  of  the  First  Judicial  District  of 
Hinds  County  or  in  the  chancery  court  of  the  county  in  which  the  institution  is 
located  or  proposed  to  be  located.  If  such  notice  of  appeal  is  filed,  it  shall  comply 
with  Section  41-7-201(2),  (3)  and  (4),  Mississippi  Code  of  1972.  Thereupon,  the 
licensing  agency  shall,  within  the  time  and  in  the  manner  prescribed  in  Section 
41-7-201(2),  certify  and  file  with  the  court  a  copy  of  the  record  and  decision, 
including  the  transcript  of  the  hearings  in  which  the  decision  is  based.  No  new 
or  additional  evidence  shall  be  introduced  in  court;  the  case  shall  be  deter- 
mined upon  the  record  certified  to  the  court.  The  court  may  sustain  or  dismiss 
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the  appeal,  modify  or  vacate  the  order  complained  of  in  whole  or  in  part,  as  the 
case  may  be;  but  in  case  the  order  is  wholly  or  partly  vacated,  the  court  may 
also,  in  its  discretion,  remand  the  matter  to  the  licensing  agency  for  such 
further  proceedings,  not  inconsistent  with  the  court's  order,  as,  in  the  opinion 
of  the  court,  justice  may  require.  The  order  may  not  be  vacated  or  set  aside, 
either  in  whole  or  in  part,  except  for  errors  of  law,  unless  the  court  finds  that 
the  order  of  the  licensing  agency  is  not  supported  by  substantial  evidence,  is 
contrary  to  the  manifest  weight  of  the  evidence,  is  in  excess  of  the  statutory 
authority  or  jurisdiction  of  the  licensing  agency,  or  violates  any  vested 
constitutional  rights  of  any  party  involved  in  the  appeal.  Pending  final 
disposition  of  the  matter,  the  status  quo  of  the  applicant  or  licensee  shall  be 
preserved,  except  as  the  court  otherwise  orders  in  the  public  interest.  Rules 
with  respect  to  court  costs  in  other  cases  in  chancery  shall  apply  equally  to 
cases  hereunder.  Appeals  in  accordance  with  law  may  be  had  to  the  Supreme 
Court  of  the  State  of  Mississippi  from  any  final  judgment  of  the  chancery  court. 

SOURCES:  Laws,  1985,  ch.  503,  §  11,  eff  from  and  after  July  1,  1985. 

Editor's  Note  —  This  section  contains  a  reference  to  "Section  41-7-201(2),  (3),  and 
(4)."  There  are  no  subsections  (3)  and  (4)  in  §  41-7-201. 

Cross  References  —  Practice  and  procedure  in  the  chancery  court  and  in  the 
Supreme  Court,  see  §  11-5-1  et  seq. 

§  41-77-23.    Penalties  for  violations. 

Any  person  or  persons  or  other  entity  or  entities  establishing,  managing  or 
operating  a  "birthing  center"  or  conducting  the  business  of  a  "birthing  center" 
without  the  required  license,  or  which  otherwise  violate  any  of  the  provisions 
of  this  chapter  or  the  Mississippi  Health  Care  Commission  Law  of  1979,  as 
amended,  or  the  rules,  regulations  or  standards  promulgated  in  furtherance  of 
any  law  in  which  the  commission  has  authority  therefor,  shall  be  subject  to  the 
penalties  and  sanctions  of  Section  41-7-209,  Mississippi  Code  of  1972. 

SOURCES:  Laws,  1985,  ch.  503,  §  12,  eff  from  and  after  July  1,  1985. 

Cross  References  —  Mississippi  Health  Care  Commission  Law  of  1979,  see 
§§  41-7-171  et  seq. 
"Birthing  center"  defined,  see  §  41-77-1. 

RESEARCH  REFERENCES 

Am  Jur.  51  Am.  Jur  2d,  Licenses  and       CJS.  53  C.J.S.,  Licenses  §§  121-132. 
Permits  §§  73  et  seq. 

§  41-77-25.    Issuance,  renewal,  and  posting  of  licenses. 

Upon  receipt  of  an  application  for  license  and  the  license  fee,  the  licensing 
agency  shall  issue  a  license  if  the  applicant  and  the  institutional  facilities  meet 
the  requirements  established  under  this  chapter  and  the  requirements  of 
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Section  41-7-173,  et  seq.,  where  determined  by  the  Hcensing  agency  to  be 
apphcable.  A  Hcense,  unless  suspended  or  revoked,  shall  be  renewable  annu- 
ally upon  payment  of  a  renewal  fee  of  Three  Hundred  Dollars  ($300.00),  which 
shall  be  paid  to  the  licensing  agency,  and  upon  filing  by  the  licensee  and 
approval  by  the  licensing  agency  of  an  annual  report  upon  such  uniform  dates 
and  containing  such  information  in  such  form  as  the  licensing  agency  requires. 
Each  license  shall  be  issued  only  for  the  premises  and  person  or  persons  named 
in  the  application  and  shall  not  be  transferable  or  assignable.  Licenses  shall  be 
posted  in  a  conspicuous  place  on  the  licensed  premises. 

SOURCES:  Laws,  1985,  ch.  503,  §  13;  Laws,  1986,  ch.  500,  §  29,  eff  from  and 
after  July  1,  1986. 
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Legislative  findings. 

Authorization  to  implement  regulations. 
School  nurse  intervention  program. 


§  41-79-1.    Legislative  findings. 

The  Legislature  finds  that  health  problems  often  are  not  prevented  or 
detected  in  early  stages  because  so  many  of  the  state's  children  are  not  in  a 
health-care  system.  A  school  nurse  can  provide  the  preventive  health  services 
needed  to  facilitate  the  student's  optimal  physical,  mental,  emotional  and 
social  growth  and  development,  as  well  as  to  help  prevent  serious  health 
problems  which  would  be  more  difficult  and  costly  to  address  later. 

SOURCES:  Laws,  1987,  ch.  505  §  1;  reenacted,  Laws,  1988,  ch.  512,  §  1,  eff  from 
and  after  June  30,  1988. 

Editor's  Note  —  Laws  of  1987,  ch.  505,  §  4,  provided  for  the  automatic  repeal  of  this 
section  on  July  1,  1988.  Subsequently,  Laws  of  1988,  ch.  512,  §  4,  amended  Laws  of 
1987,  ch.  507,  §  4,  so  as  to  remove  the  repeal  provision. 

Cross  References  —  Transfer  of  School  Nurse  Intervention  Program  to  the  Office  of 
Healthy  Schools,  see  §  37-14-3(3). 

§  41-79-3.    Authorization  to  implement  reflations. 

The  State  Board  of  Health,  after  consultation  with  the  State  Board  of 
Education,  is  authorized  to  issue  regulations  to  implement  the  provisions  of 
this  chapter. 

SOURCES:  Laws,  1987,  ch.  505  §  2;  reenacted,  Laws,  1988,  ch.  512,  §  2,  eff  from 
and  after  June  30,  1988. 

Editor's  Note  —  Laws  of  1987,  ch.  505,  §  4,  provided  for  the  automatic  repeal  of  this 
section  on  July  1,  1988.  Subsequently,  Laws  of  1988,  ch.  512,  §  4,  amended  Laws  of 
1987,  ch.  507,  §  4,  so  as  to  remove  the  repeal  provision. 

Cross  References  —  Transfer  of  School  Nurse  Intervention  Program  to  the  Office  of 
Healthy  Schools,  see  §  37-14-3(3). 
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§  41-79-5.    School  nurse  intervention  program. 

(1)  There  is  hereby  estabHshed  within  the  State  Department  of  Health  a 
school  nurse  intervention  program,  available  to  all  public  school  districts  in  the 
state. 

(2)  By  the  school  year  1998-1999,  each  public  school  district  shall  have 
employed  a  school  nurse,  to  be  known  as  a  Health  Service  Coordinator, 
pursuant  to  the  school  nurse  intervention  program  prescribed  under  this 
section.  The  school  nurse  intervention  program  shall  offer  any  of  the  following 
specific  preventive  services,  and  other  additional  services  appropriate  to  each 
grade  level  and  the  age  and  maturity  of  the  pupils: 

(a)  Reproductive  health  education  and  referral  to  prevent  teen  preg- 
nancy and  sexually  transmitted  diseases,  which  education  shall  include 
abstinence; 

(b)  Child  abuse  and  neglect  identification; 

(c)  Hearing  and  vision  screening  to  detect  problems  which  can  lead  to 
serious  sensory  losses  and  behavioral  and  academic  problems; 

(d)  Alcohol,  tobacco  and  drug  abuse  education  to  reduce  abuse  of  these 
substances; 

(e)  Scoliosis  screening  to  detect  this  condition  so  that  costly  and  painful 
surgery  and  lifelong  disability  can  be  prevented; 

(f)  Coordination  of  services  for  handicapped  children  to  ensure  that 
these  children  receive  appropriate  medical  assistance  and  are  able  to  remain 
in  public  school; 

(g)  Nutrition  education  and  counseling  to  prevent  obesity  and/or  other 
eating  disorders  which  may  lead  to  life-threatening  conditions,  for  example, 
hypertension; 

(h)  Early  detection  and  treatment  of  head  lice  to  prevent  the  spread  of 
the  parasite  and  to  reduce  absenteeism; 

(i)  Emergency  treatment  of  injury  and  illness  to  include  controlling 
bleeding,  managing  fractures,  bruises  or  contusions  and  cardiopulmonary 
resuscitation  (CPR); 

(j)  Appl3dng  appropriate  theory  as  the  basis  for  decision  making  in 
nursing  practice; 

(k)  Establishing  and  maintaining  a  comprehensive  school  health  pro- 
gram; 

(Z)  Developing  individualized  health  plans; 

(m)  Assessing,  planning,  implementing  and  evaluating  programs  and 
other  school  health  activities,  in  collaboration  with  other  professionals; 

(n)  Providing  health  education  to  assist  students,  families  and  groups 
to  achieve  optimal  levels  of  wellness; 

(o)  Participating  in  peer  review  and  other  means  of  evaluation  to  assure 
quality  of  nursing  care  provided  for  students  and  assuming  responsibility  for 
continuing  education  and  professional  development  for  self  while  contribut- 
ing to  the  professional  growth  of  others; 

(p)  Participating  with  other  key  members  of  the  community  responsible 
for  assessing,  planning,  implementing  and  evaluating  school  health  services 
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and  community  services  that  include  the  broad  continuum  or  promotion  of 
primary,  secondary  and  tertiary  prevention;  and 

(q)  Contributing  to  nursing  and  school  health  through  innovations  in 
theory  and  practice  and  participation  in  research. 

(3)  Public  school  nurses  shall  be  specifically  prohibited  from  providing 
abortion  counseling  to  any  student  or  referring  any  student  to  abortion 
counseling  or  abortion  clinics.  Any  violation  of  this  subsection  shall  disqualify 
the  school  district  employing  such  public  school  nurse  from  receiving  any  state 
administered  funds  under  this  section. 

(4)  Repealed. 

(5)  Beginning  with  the  1997-1998  school  year,  to  the  extent  that  federal  or 
state  funds  are  available  therefor  and  pursuant  to  appropriation  therefor  by 
the  Legislature,  in  addition  to  the  school  nurse  intervention  program  funds 
administered  under  subsection  (4),  the  State  Department  of  Health  shall 
establish  and  implement  a  Prevention  of  Teen  Pregnancy  Pilot  Program  to  be 
located  in  the  public  school  districts  with  the  highest  numbers  of  teen 
pregnancies.  The  Teen  Pregnancy  Pilot  Program  shall  provide  the  following 
education  services  directly  through  public  school  nurses  in  the  pilot  school 
districts:  health  education  sessions  in  local  schools,  where  contracted  for  or 
invited  to  provide,  which  target  issues  including  reproductive  health,  teen 
pregnancy  prevention  and  sexually  transmitted  diseases,  including  syphilis, 
HIV  and  AIDS.  When  these  services  are  provided  by  a  school  nurse,  training 
and  counseling  on  abstinence  shall  be  included. 

(6)  In  addition  to  the  school  nurse  intervention  program  funds  adminis- 
tered under  subsection  (4)  and  the  Teen  Pregnancy  Pilot  Program  funds 
administered  under  subsection  (5),  to  the  extent  that  federal  or  state  funds  are 
available  therefor  and  pursuant  to  appropriation  therefor  by  the  Legislature, 
the  State  Department  of  Health  shall  establish  and  implement  an  Abstinence 
Education  Pilot  Program  to  provide  abstinence  education,  mentoring,  counsel- 
ing and  adult  supervision  to  promote  abstinence  from  sexual  activity,  with  a 
focus  on  those  groups  which  are  most  likely  to  bear  children  out  of  wedlock. 
Such  abstinence  education  services  shall  be  provided  by  the  State  Department 
of  Health  through  its  clinics,  public  health  nurses,  school  nurses  and  through 
contracts  with  rural  and  community  health  centers  in  order  to  reach  a  larger 
number  of  targeted  clients.  For  purposes  of  this  subsection,  the  term  "absti- 
nence education"  means  an  educational  or  motivational  program  which: 

(a)  Has  as  its  exclusive  purpose,  teaching  the  social,  psychological  and 
health  gains  to  be  realized  by  abstaining  from  sexual  activity; 

(b)  Teaches  abstinence  from  sexual  activity  outside  marriage  as  the 
expected  standard  for  all  school-age  children; 

(c)  Teaches  that  abstinence  from  sexual  activity  is  the  only  certain  way 
to  avoid  out-of-wedlock  pregnancy,  sexually  transmitted  diseases  and  other 
associated  health  problems; 

(d)  Teaches  that  a  mutually  faithful  monogamous  relationship  in  con- 
text of  marriage  is  the  expected  standard  of  human  sexual  activity; 

(e)  Teaches  that  sexual  activity  outside  of  the  context  of  marriage  is 
likely  to  have  harmful  psychological  and  physical  effects; 
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(f)  Teaches  that  bearing  children  out  of  wedlock  is  likely  to  have 
harmful  consequences  for  the  child,  the  child's  parents  and  society; 

(g)  Teaches  young  people  how  to  reject  sexual  advances  and  how  alcohol 
and  drug  use  increase  vulnerability  to  sexual  advances;  and 

(h)  Teaches  the  importance  of  attaining  self-sufficiency  before  engaging 
in  sexual  activity. 

(7)  Beginning  with  the  1998-1999  school  year  and  pursuant  to  appropria- 
tion therefor  by  the  Legislature,  in  addition  to  other  funds  allotted  under  the 
minimum  education  program,  each  school  district  shall  be  allotted  an  addi- 
tional teacher  unit  per  every  one  hundred  (100)  teacher  units,  for  the  purpose 
of  emplo3dng  qualified  public  school  nurses  in  such  school  district,  which  in  no 
event  shall  be  less  than  one  (1)  teacher  unit  per  school  district,  for  such 
purpose.  In  the  event  the  Legislature  provides  less  funds  than  the  total  state 
funds  needed  for  the  public  school  nurse  allotment,  those  school  districts  with 
fewer  teacher  units  shall  be  the  first  funded  for  such  purpose,  to  the  extent  of 
funds  available. 

(8)  Prior  to  the  1998-1999  school  year,  nursing  staff  assigned  to  the 
program  shall  be  employed  through  the  local  county  health  department  and 
shall  be  subject  to  the  supervision  of  the  State  Department  of  Health  with 
input  from  local  school  officials.  Local  county  health  departments  may  contract 
with  any  comprehensive  private  primary  health-care  facilities  within  their 
county  to  employ  and  utilize  additional  nursing  staff.  Beginning  with  the 
1998-1999  school  year,  nursing  staff  assigned  to  the  program  shall  be  employed 
by  the  local  school  district  and  shall  be  designated  as  "health  service  coordi- 
nators," and  shall  be  required  to  possess  a  bachelor's  degree  in  nursing  as  a 
minimum  qualification. 

(9)  Upon  each  student's  enrollment,  the  parent  or  guardian  shall  be 
provided  with  information  regarding  the  scope  of  the  school  nurse  intervention 
program.  The  parent  or  guardian  may  provide  the  school  administration  with 
a  written  statement  refusing  all  or  any  part  of  the  nursing  service.  No  child 
shall  be  required  to  undergo  hearing  and  vision  or  scoliosis  screening  or  any 
other  physical  examination  or  tests  whose  parent  objects  thereto  on  the 
grounds  such  screening,  physical  examination  or  tests  are  contrary  to  his 
sincerely  held  religious  beliefs. 

(10)  A  consent  form  for  reproductive  health  education  shall  be  sent  to  the 
parent  or  guardian  of  each  student  upon  his  enrollment.  If  a  response  from  the 
parent  or  guardian  is  not  received  within  seven  (7)  days  after  the  consent  form 
is  sent,  the  school  shall  send  a  letter  to  the  student's  home  notif3ring  the  parent 
or  guardian  of  the  consent  form.  If  the  parent  or  guardian  fails  to  respond  to 
the  letter  within  ten  (10)  days  after  it  is  sent,  then  the  school  principal  shall  be 
authorized  to  allow  the  student  to  receive  reproductive  health  education. 
Reproductive  health  education  shall  include  the  teaching  of  total  abstinence 
from  premarital  sex  and,  wherever  practicable,  reproductive  health  education 
should  be  taught  in  classes  divided  according  to  gender.  All  materials  used  in 
the  reproductive  health  education  program  shall  be  placed  in  a  convenient  and 
easily  accessible  location  for  parental  inspection.  School  nurses  shall  not 
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dispense  birth  control  pills  or  cohtraceptive  devices  in  the  school.  Dispensing 
of  such  shall  be  the  responsibility  of  the  State  Department  of  Health  on  a 
referral  basis  only. 

(11)  No  provision  of  this  section  shall  be  construed  as  prohibiting  local 
school  districts  from  accepting  financial  assistance  of  any  type  from  the  State 
of  Mississippi  or  any  other  governmental  entity,  or  any  contribution,  donation, 
gift,  decree  or  bequest  from  any  source  which  may  be  utilized  for  the 
maintenance  or  implementation  of  a  school  nurse  intervention  program  in  a 
public  school  system  of  this  state. 

SOURCES:  Laws,  1987,  ch.  505  §  3;  reenacted  and  amended.  Laws,  1988,  ch. 
512,  §  3;  Laws,  1994,  ch.  632,  §  3;  Laws,  1997,  eh.  316,  §  26;  Laws,  1999,  ch. 
373,  §  1;  Laws,  2000,  ch.  390,  §  1;  Laws,  2000,  ch.  423,  §  1,  eff  from  and  after 
July  1,  2000. 

Joint  Legislative  Committee  Note  —  Section  1  of  ch.  390,  Laws  of  2000,  effective 
from  and  after  July  1,  2000  (approved  March  17,  2000),  amended  this  section.  Section 
1  of  ch.  423,  Laws  of  2000,  effective  from  and  after  July  1,  2000  (approved  March  18, 
2000),  also  amended  this  section.  As  set  out  above,  this  section  reflects  the  language  of 
Section  1  of  ch.  423,  Laws  of  2000,  pursuant  to  Section  1-3-79  which  provides  that 
whenever  the  same  section  of  law  is  amended  by  different  bills  during  the  same 
legislative  session,  and  the  effective  dates  of  the  sections  are  the  same,  the  amendment 
with  the  latest  approval  date  shall  supersede  all  other  amendments  to  the  same  section 
approved  on  an  earlier  date. 

Editor's  Note  —  Laws  of  1987,  ch.  505,  §  4,  provided  for  the  automatic  repeal  of  this 
section  on  July  1,  1988.  Subsequently,  Laws  of  1988,  ch.  512,  §  4,  amended  Laws  of 
1987,  ch.  505,  §  4,  so  as  to  remove  the  repeal  provision. 

Laws  of  1990,  ch.  588,  §  30,  amended  this  section  effective  July  1,  1990,  provided  the 
Legislature  by  concurrent  resolution  adopted  by  the  House  and  Senate  in  session  prior 
to  July  1,  1990,  declared  that  sufficient  funds  were  dedicated  and  made  available  for  the 
implementation  of  Chapter  588.  Funds,  however,  were  not  made  available  by  the 
Legislature  prior  to  July  1,  1990,  and  by  direction  of  the  Office  of  the  Attorney  General 
of  the  State  of  Mississippi,  the  amendatory  provisions  have  not  been  printed.  Text  of  the 
proposed  amendment  can  be  found  in  the  1990  General  Laws  of  Mississippi. 

Subsection  (4)  has  been  set  out  as  repealed,  effective  July  1,  2001,  pursuant  to  its  own 
terms. 

Cross  References  —  Transfer  of  School  Nurse  Intervention  Program  to  the  Office  of 
Healthy  Schools,  see  §  37-14-3(3). 

RESEARCH  REFERENCES 

ALR.  Validity,  construction,  and  appli-       Am  Jur.  38  Am.  Jur.  Trials  1,  Profes- 
cation  of  state  statute  requiring  doctor  or     sional  Liability  for  Failure  to  Report  Child 
other  person  to  report  child  abuse.  73  Abuse. 
A.L.R.4th  782. 

Propriety  of  prophylactic  availability 
programs.  52  A.L.R.5th  477. 

HEAD  LICE 

Sec. 

41-79-21.         Notification  by  school  officials  of  recurrent  head  lice. 
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§  41-79-21.  Notification  by  school  officials  of  recurrent  head 
lice. 

If  a  student  in  any  public  elementary  or  secondary  school  has  had  head  lice 
on  three  (3)  occasions  during  one  (1)  school  year  while  attending  school,  or  if 
the  parent  of  the  student  has  been  notified  by  school  officials  that  the  student 
has  had  head  lice  on  three  (3)  occasions  in  one  (1)  school  year,  as  determined 
by  the  school  nurse,  public  health  nurse  or  a  physician,  the  principal  or 
administrator  shall  notify  the  county  health  department  of  the  recurring 
problem  of  head  lice  with  that  student.  The  county  health  department  then 
shall  instruct  the  child's  parents  or  guardians  on  how  to  treat  head  lice, 
eliminate  head  lice  from  household  items,  and  prevent  the  recurrence  of  head 
lice.  The  county  health  department  shall  charge  the  child's  parents  or 
guardians  a  fee  to  recover  its  costs  of  providing  treatment  and  counseling  for 
the  head  lice.  The  school  principal  or  administrator  shall  not  allow  the  child  to 
attend  school  until  proof  of  treatment  is  obtained. 

SOURCES:  Laws,  1997,  ch.  510,  §  1;  Laws,  1999,  ch.  348,  §  1,  eff  from  and  after 
July  1,  1999. 

SELF-ADMINISTRATION  OF  ASTHMA  MEDICATION  AT  SCHOOL 

Sec. 

41-79-31.  Possession  and  self-administration  of  prescription  asthma  and  anaphy- 
laxis medication  by  public  and  nonpublic  students  while  on  school 
property  or  at  a  school-related  event  or  activity. 

§  41-79-31.  Possession  and  self-administration  of  prescrip- 
tion asthma  and  anaphylaxis  medication  by  public  and 
nonpublic  students  while  on  school  property  or  at  a  school- 
related  event  or  activity. 

(1)  The  school  board  of  each  local  public  school  district  and  the  governing 
body  of  each  private  and  parochial  school  or  school  district  shall  permit  the 
self-administration  of  asthma  and  anaphylaxis  medication  pursuant  to  the 
requirements  of  this  section. 

(2)  As  used  in  this  section: 

(a)  "Parent"  means  parent  or  legal  guardian. 

(b)  "Asthma  and  anaphylaxis  medication"  means  inhaled  bronchodila- 
tor  and  auto-injectable  epinephrine. 

(c)  "Self-administration  of  prescription  asthma  and/or  anaphylaxis 
medication"  means  a  student's  discretionary  use  of  prescription  asthma 
and/or  anaphylaxis  medication. 

(3)  A  student  with  asthma  and/or  anaphylaxis  is  entitled  to  possess  and 
self-administer  prescription  asthma  and/or  anaphylaxis  medication  while  on 
school  property,  on  school  provided  transportation,  or  at  a  school-related  event 
or  activity  if: 
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(a)  The  prescription  asthfna  and/or  anaphylaxis  medication  has  been 
prescribed  for  that  student  as  indicated  by  the  prescription  label  on  the 
medication; 

(b)  The  self-administration  is  done  in  compliance  with  the  prescription 
or  written  instructions  from  the  student's  physician  or  other  licensed  health 
care  provider;  and 

(c)  A  parent  of  the  student  provides  to  the  school: 

(i)  Written  authorization,  signed  by  the  parent,  for  the  student  to 
self-administer  prescription  asthma  and/or  anaphylaxis  medication  while 
on  school  property  or  at  a  school-related  event  or  activity; 

(ii)  A  written  statement,  signed  by  the  parent,  in  which  the  parent 
releases  the  school  district  and  its  employees  and  agents  from  liability  for 
an  injury  arising  from  the  student's  self-administration  of  prescription 
asthma  and/or  anaphylaxis  medication  while  on  school  property  or  at  a 
school-related  event  or  activity  unless  in  cases  of  wanton  or  willful 
misconduct; 

(iii)  A  written  statement  from  the  student's  physician  or  other  li- 
censed health  care  provider,  signed  by  the  physician  or  provider,  that 
states: 

1.  That  the  student  has  asthma  and/or  anaphylaxis  and  is  capable 
of  self-administering  the  prescription  asthma  and/or  anaphylaxis  medi- 
cation; 

2.  The  name  and  purpose  of  the  medication; 

3.  The  prescribed  dosage  for  the  medication; 

4.  The  times  at  which  or  circumstances  under  which  the  medica- 
tion may  be  administered;  and 

5.  The  period  for  which  the  medication  is  prescribed. 

(4)  The  physician's  statement  must  be  kept  on  file  in  the  office  of  the 
school  nurse  of  the  school  the  student  attends  or,  if  there  is  not  a  school  nurse, 
in  the  office  of  the  principal  of  the  school  the  student  attends. 

(5)  If  a  student  uses  his/her  medication  in  a  manner  other  than  pre- 
scribed, he/she  may  be  subject  to  disciplinary  action  under  the  school  codes. 
The  disciplinary  action  shall  not  limit  or  restrict  the  student's  immediate 
access  to  the  medication. 

SOURCES:  Laws,  2003,  ch.  493,  §  1;  Laws,  2010,  ch.  512,  §  1,  eff  from  and  after 
July  1,  2010. 

Cross  References  —  State  Department  of  Education  to  require  school  districts  to 
take  certain  actions  relating  to  children  with  asthma,  see  §  37-11-67. 

PREVENTION  OF  UNINTENDED  TEEN  PREGNANCY  AND  SEXUALLY 
TRANSMITTED  INFECTIONS 

Sec. 

41-79-51.         Teen  Pregnancy  Prevention  Task  Force  created;  composition,  compen- 
sation, staff,  duties  [Repealed  effective  July  1,  2016]. 
41-79-53.         Programs  to  provide  education,  counseling,  support  and  training  to 
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prevent  unintended  teen  pregnancies  and  sexually  transmitted  infec- 
tions; implementation  by  school  nurses. 
41-79-55.         Pilot  programs  to  be  established  in  each  health  care  district  and  located 
in  a  school  district  in  the  county  having  highest  number  of  teen 
pregnancies. 

§  41-79-51.  Teen  Pregnancy  Prevention  Task  Force  created; 
composition,  compensation,  staff,  duties  [Repealed  effective 
July  1,  2016]. 

(1)  There  is  created  the  Teen  Pregnancy  Prevention  Task  Force  to  study 
and  make  recommendation  to  the  Legislature  on  the  implementation  of 
sex-related  educational  courses  through  abstinence-only  or  abstinence-plus 
education  into  the  curriculum  of  local  school  districts  and  the  coordination  of 
services  by  certain  state  agencies  to  reduce  teen  pregnancy  and  provide 
prenatal  and  postnatal  training  to  expectant  teen  parents  in  Mississippi.  The 
task  force  shall  make  an  annual  report  of  its  findings  and  recommendations  to 
the  Legislature  beginning  with  the  2012  Regular  Session. 

(2)  The  task  force  shall  be  composed  of  the  following  seventeen  (17) 
members: 

(a)  The  Chairmen  of  the  Senate  and  House  Public  Health  and  Welfare 
Committees,  or  their  designees; 

(b)  The  Chairmen  of  the  Senate  and  House  Education  Committees,  or 
their  designees; 

(c)  The  Chairman  of  the  House  Select  Committee  on  Poverty; 

(d)  One  (1)  member  of  the  Senate  appointed  by  the  Lieutenant  Gover- 
nor; 

(e)  The  Executive  Director  of  the  Department  of  Human  Services,  or  his 
or  her  designee; 

(f)  The  State  Health  Officer,  or  his  or  her  designee; 

(g)  The  State  Superintendent  of  Public  Education,  or  his  or  her  desig- 
nee; 

(h)  The  Executive  Director  of  the  Division  of  Medicaid,  or  his  or  her 
designee; 

(i)  The  Executive  Director  of  the  State  Department  of  Mental  Health,  or 
his  or  her  designee; 

(j)  The  Vice  Chancellor  for  Health  Affairs  and  Dean  of  the  University  of 
Mississippi  Medical  Center  School  of  Medicine,  or  his  or  her  designee; 

(k)  Two  (2)  representatives  of  the  private  health  or  social  services  sector 
appointed  by  the  Governor; 

(/)  One  (1)  representative  of  the  private  health  or  social  services  sector 
appointed  by  the  Lieutenant  Governor; 

(m)  One  (1)  representative  of  the  private  health  or  social  services  sector 
appointed  by  the  Speaker  of  the  House  of  Representatives;  and 

(n)  One  (1)  representative  from  a  local  community-based  youth  organi- 
zation that  teaches  or  has  taught  a  federal  or  local  school  district  approved 
curriculum. 
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(3)  Appointments  shall  be  made  within  thirty  (30)  days  after  July  1,  2011, 
and,  within  fifteen  (15)  days  thereafter  on  a  day  to  be  designated  jointly  by  the 
Speaker  of  the  House  and  the  Lieutenant  Governor,  the  task  force  shall  meet 
and  organize  by  selecting  from  its  membership  a  chairman  and  a  vice 
chairman.  The  vice  chairman  shall  also  serve  as  secretary  and  shall  be 
responsible  for  keeping  all  records  of  the  task  force.  A  majority  of  the  members 
of  the  task  force  shall  constitute  a  quorum.  In  the  selection  of  its  officers  and 
the  adoption  of  rules,  resolutions  and  reports,  an  affirmative  vote  of  a  majority 
of  the  task  force  shall  be  required.  All  members  shall  be  notified  in  writing  of 
all  meetings,  the  notices  to  be  mailed  at  least  fifteen  (15)  days  before  the  date 
on  which  a  meeting  is  to  be  held.  If  a  vacancy  occurs  on  the  task  force,  the 
vacancy  shall  be  filled  in  the  manner  that  the  original  appointment  was  made. 

(4)  Members  of  the  task  force  who  are  not  legislators,  state  officials  or 
state  employees  shall  be  compensated  at  the  per  diem  rate  authorized  by 
Section  25-3-69  and  shall  be  reimbursed  in  accordance  with  Section  25-3-41  for 
mileage  and  actual  expenses  incurred  in  the  performance  of  their  duties. 
Legislative  members  of  the  task  force  shall  be  paid  from  the  contingent 
expense  funds  of  their  respective  houses  in  the  same  manner  as  provided  for 
committee  meetings  when  the  Legislature  is  not  in  session.  However,  no  per 
diem  or  expense  for  attending  meetings  of  the  task  force  may  be  paid  to 
legislative  members  of  the  task  force  while  the  Legislature  is  in  session.  No 
task  force  member  may  incur  per  diem,  travel  or  other  expenses  unless 
previously  authorized  by  vote,  at  a  meeting  of  the  task  force,  which  action  shall 
be  recorded  in  the  official  minutes  of  the  meeting.  Nonlegislative  members 
shall  be  paid  from  any  funds  made  available  to  the  task  force  for  that  purpose. 

(5)  The  task  force  shall  use  clerical  and  legal  staff  already  employed  by 
the  Legislature  and  any  other  staff  assistance  made  available  to  it  by  the 
Department  of  Health,  the  Mississippi  Department  of  Human  Services,  the 
Department  of  Mental  Health,  the  State  Department  of  Education  and  the 
Division  of  Medicaid.  To  effectuate  the  purposes  of  this  section,  any  depart- 
ment, division,  board,  bureau,  commission  or  agency  of  the  state  or  of  any 
political  subdivision  thereof  shall,  at  the  request  of  the  chairman  of  the  task 
force,  provide  to  the  task  force  such  facilities,  assistance  and  data  as  will 
enable  the  task  force  properly  to  carry  out  its  duties. 

(6)  In  order  to  carry  out  the  functions  and  responsibilities  necessary  to 
study  and  make  recommendations  to  the  Legislature,  the  Teen  Pregnancy 
Prevention  Task  Force  shall: 

(a)  Form  task  force  subgroups  based  on  specific  areas  of  expertise; 

(b)  Review  and  consider  coordinated  services  and  plans  and  related 
studies  done  by  or  through  existing  state  agencies  and  advisory,  policy  or 
research  organizations  to  reduce  teen  pregnancy  and  provide  the  necessary 
prenatal  and  postnatal  training  to  expectant  teen  parents; 

(c)  Review  and  consider  statewide  and  regional  planning  initiatives 
related  to  teen  pregnancy; 

(d)  Consider  efforts  of  stakeholder  groups  to  comply  with  federal 
requirements  for  coordinated  planning  and  service  delivery; 
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(e)  Evaluate  the  implementation  of  sex-related  educational  courses 
through  abstinence-only  or  abstinence-plus  education  in  local  school  dis- 
tricts throughout  the  state; 

(f)  Evaluate  the  effect  of  the  adoption  of  a  required  sex  education  policy 
on  teen  pregnancy  rates  and  dropout  rates  due  to  teen  pregnancy  on  the  local 
school  district  and  statewide  levels; 

(g)  Compare  and  analyze  data  in  districts  adopting  and  implementing 
abstinence-only  education  to  districts  adopting  abstinence-plus  education; 

(h)  Require  the  Department  of  Health,  the  Mississippi  Department  of 
Human  Services,  the  Department  of  Mental  Health,  the  State  Department  of 
Education  and  the  Division  of  Medicaid  to  conduct  a  study  of  community 
programs  available  throughout  the  state,  and  the  areas  wherein  they  are 
located,  which  provide  programs  of  instruction  on  sexual  behavior  and 
assistance  to  teen  parents;  and 

(i)  Work  through  the  Department  of  Health,  the  Mississippi  Depart- 
ment of  Human  Services,  the  Department  of  Mental  Health,  the  State 
Department  of  Education  and  the  Division  of  Medicaid  to  cause  any  studies, 
assessments  and  analyses  to  be  conducted  as  may  be  deemed  necessary  by 
the  task  force. 

(7)  This  section  shall  stand  repealed  on  July  1,  2016. 

SOURCES:  Laws,  2009,  ch.  507,  §  2;  Laws,  2011,  ch.  430,  §  4,  eff  from  and  after 
July  1,  2011. 

Editor's  Note  Laws  of  2009,  ch.  507,  §  2,  as  amended  by  Laws  of  2011,  ch.  430, 
ch.  430,  §  4,  was  codified  as  this  section  at  the  direction  of  the  Co-Counsel  for  the  Joint 
Legislative  Committee  on  Compilation,  Revision  and  Publication  of  Legislation. 

Cross  References  —  Abstinence-only  and  abstinence-plus  education,  see  §  37-13- 
171. 

§  41-79-53.  Programs  to  provide  education,  counseling,  sup- 
port and  training  to  prevent  unintended  teen  pregnancies 
and  sexually  transmitted  infections;  implementation  by 
school  nurses. 

(1)  The  Mississippi  Department  of  Human  Services  shall  develop  pro- 
grams to  accomplish  the  purpose  of  one  or  more  of  the  following  strategies: 

(a)  Promoting  effective  communication  among  families  about  prevent- 
ing teen  pregnancy,  particularly  communication  among  parents  or  guard- 
ians and  their  children; 

(b)  Educating  community  members  about  the  consequences  of  unpro- 
tected, uninformed  and  underage  sexual  activity  and  teen  pregnancy; 

(c)  Encouraging  young  people  to  postpone  sexual  activity  and  prepare 
for  a  healthy,  successful  adulthood,  including  teaching  them  skills  to  avoid 
making  or  receiving  unwanted  verbal,  physical,  and  sexual  advances; 

(d)  Providing  medically  accurate  information  about  the  health  benefits 
and  side  effects  of  all  contraceptives  and  barrier  methods  as  a  means  to 
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prevent  pregnancy  and  reduce  the  risk  of  contracting  sexually  transmitted 
infections,  including  HIV/AIDS;  or 

(e)  Providing  educational  information,  including  medically  accurate 
information  about  the  health  benefits  and  side  effects  of  all  contraceptives 
and  barrier  methods,  for  young  people  in  those  communities  who  are  already 
sexually  active  or  are  at  risk  of  becoming  sexually  active  and  inform  young 
people  in  those  communities  about  the  responsibilities  and  consequences  of 
being  a  parent,  and  how  early  pregnancy  and  parenthood  can  interfere  with 
educational  and  other  goals. 

(2)  The  State  Department  of  Health  shall  develop  programs  with  the 
following  strategies: 

(a)  To  carry  out  activities,  including  counseling,  to  prevent  unintended 
pregnancy  and  sexually  transmitted  infections,  including  HIV/AIDS,  among 
teens; 

(b)  To  provide  necessary  social  and  cultural  support  services  regarding 
teen  pregnancy; 

(c)  To  provide  health  and  educational  services  related  to  the  prevention 
of  unintended  pregnancy  and  sexually  transmitted  infections,  including 
HIV/AIDS,  among  teens; 

(d)  To  promote  better  health  and  educational  outcomes  among  pregnant 
teens;  and 

(e)  To  provide  training  for  individuals  who  plan  to  work  in  school-based 
support  programs  regarding  the  prevention  of  unintended  pregnancy  and 
sexually  transmitted  infections,  including  HIV/AIDS,  among  teens. 

(3)  It  shall  be  the  responsibility  of  school  nurses  employed  by  local  school 
districts  implementing  the  program  developed  by  the  State  Department  of 
Health  under  subsection  (2)  of  this  section  to  carry  out  the  functions  of  those 
strategies  to  promote  consistency  in  the  administration  of  the  program. 

SOURCES:  Laws,  2011,  ch.  430,  §  2,  eff  from  and  after  July  1,  2011. 

§  41-79-55.  Pilot  programs  to  be  established  in  each  health 
care  district  and  located  in  a  school  district  in  the  county 
having  highest  number  of  teen  pregnancies. 

(1)  Beginning  with  the  2012-2013  school  year,  to  the  extent  that  federal  or 
state  funds  are  available  and  appropriated  by  the  Legislature  for  the  purposes 
of  establishing  and  implementing  the  Prevention  of  Teen  Pregnancy  Pilot 
Program  authorized  by  Section  41-79-5,  the  State  Department  of  Health  in 
conjunction  with  the  State  Department  of  Education  shall  establish  a  pilot 
program  in  each  of  the  nine  (9)  health  districts  as  defined  by  the  State 
Department  of  Health,  to  be  located  in  a  school  district  in  a  county  in  that 
district  having  the  highest  number  of  teen  pregnancies. 

(2)  The  State  Department  of  Health  and  the  State  Department  of  Educa- 
tion shall  jointly  provide  education  services  through  qualified  personnel  to 
increase  awareness  of  the  health,  social  and  economic  risks  associated  with 
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teen  pregnancy.  The  services  and  curriculum  provided  shall  have  a  primary 
emphasis  on  reducing  the  teenage  pregnancy  rate  in  those  pilot  districts. 

SOURCES:  Laws,  2011,  ch.  430,  §  5,  eff  from  and  after  July  1,  2011. 
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Perinatal  Health  Care 

Sec. 

41-81-1.  Authorization  for  regionalized  service  system. 

41-81-3.  Contracts  with  and  grants  to  health-care  providers. 

§  41-81-1.    Authorization  for  regionalized  service  system. 

The  State  Department  of  Health  is  authorized  to  coordinate  the  develop- 
ment and  implementation  of  a  regionalized  system  of  perinatal  health-care 
services. 

SOURCES:  Laws,  1987,  ch.  514,  §  1,  eff  from  and  after  July  1,  1987. 

Cross  References  —  Municipal  support  of  prenatal  services,  §  21-19-65. 
Public  assistance  funds  for  prenatal  services  for  medically  needy  children,  §  43-13- 
115. 

§  41-81-3.    Contracts  with  and  grants  to  health-care  provid- 
ers. 

The  State  Department  of  Health  is  authorized  to  enter  into  contracts  v^ith 
and  provide  grants  to  health-care  providers  in  order  to  implement  a  statewide 
regionalization  program. 

SOURCES:  Laws,  1987,  ch.  514,  §  2,  eff  from  and  after  July  1,  1987. 

Cross  References  —  Municipal  support  of  prenatal  services,  §  21-19-65. 
Public  assistance  funds  for  prenatal  services  for  medically  needy  children,  §  43-13- 
115. 
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Utilization  Review  of  Availability  of  Hospital  Resources  and  Medical 

Services 


Sec. 

41-83-1.  Definitions. 

41-83-3.  Certificate  requirement  for  utilization  review;  nontransferability;  dis- 

closure to  public. 

41-83-5.  Certificate  requirement  for  general  in-house  utilization  review;  exemp- 

tions. 

41-83-7.  Application  for  certificate;  fees. 

41-83-9.  Submission  of  information  in  conjunction  with  application. 

41-83-11.         Expiration  date  of  certificate;  renewal;  fees. 

41-83-13.         Grounds  for  denial  or  revocation  of  certificate;  time  to  supply  additional 

information;  hearing. 
41-83-15.         Reporting  requirements  to  evaluate  and  determine  compliance. 
41-83-17.         Disclosure  or  publication  of  information;  consent  or  authorization;  court 

order. 

41-83-19.         Penalties  for  violations. 

41-83-21.  Certification  of  need  of  immediate  hospital  care;  prima  facie  evidence. 
41-83-23.         Judicial  review;  other  remedies. 

41-83-25.  Health  insurance  plans;  certificate  requirement;  contract  with  private 
review  agent;  reimbursement  under  policy  where  medical  necessity  in 
dispute. 

41-83-27.  Other  health  insurance  policies;  certificate  requirement;  contract  with 
private  review  agent;  reimbursement  under  policy  where  medical  ne- 
cessity in  dispute. 

41-83-29.  Group  or  blanket  health  insurance  policies;  certificate  requirement; 
contract  with  private  review  agent. 

41-83-31.  Adverse  determination  to  patient  or  health-care  provider;  discussion  of 
reasons;  denial  of  third  party  reimbursement  or  precertification;  evalu- 
ation by  trained  specialist. 


§  41-83-1.  Definitions. 

As  used  in  this  chapter,  the  following  terms  shall  be  defined  as  follows: 

(a)  "Utilization  review^"  means  a  system  for  reviev^ing  the  appropriate 
and  efficient  allocation  of  hospital  resources  and  medical  services  given  or 
proposed  to  be  given  to  a  patient  or  group  of  patients  as  to  necessity  for  the 
purpose  of  determining  whether  such  service  should  be  covered  or  provided 
by  an  insurer,  plan  or  other  entity. 

(b)  "Private  review  agent"  means  a  nonhospital-affiliated  person  or 
entity  performing  utilization  review  on  behalf  of: 

(i)  An  employer  or  employees  in  the  State  of  Mississippi;  or 

(ii)  A  third  party  that  provides  or  administers  hospital  and  medical 
benefits  to  citizens  of  this  state,  including:  a  health  maintenance  organi- 
zation issued  a  certificate  of  authority  under  and  by  virtue  of  the  laws  of 
the  State  of  Mississippi;  or  a  health  insurer,  nonprofit  health  service  plan, 
health  insurance  service  organization,  or  preferred  provider  organization 
or  other  entity  offering  health  insurance  policies,  contracts  or  benefits  in 
this  state. 
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(c)  "Utilization  review  plkn"  means  a  description  of  the  utilization 
review  procedures  of  a  private  review  agent. 

(d)  "Department"  means  the  Mississippi  State  Department  of  Health. 

(e)  "Certificate"  means  a  certificate  of  registration  granted  by  the 
Mississippi  State  Department  of  Health  to  a  private  review  agent. 

SOURCES:  Laws,  1990,  ch.  347,  §  1,  eff  from  and  after  July  1,  1990. 

§  41-83-3.    Certificate  requirement  for  utilization  review; 
nontransferability;  disclosure  to  public. 

(1)  A  private  review  agent  who  approves  or  denies  payment  or  who 
recommends  approval  or  denial  of  payment  for  hospital  or  medical  services  or 
whose  review  results  in  approval  or  denial  of  payment  for  hospital  or  medical 
services  on  a  case  by  case  basis,  may  not  conduct  utilization  review  in  this  state 
unless  the  Mississippi  State  Department  of  Health  has  granted  the  private 
review  agent  a  certificate. 

(2)  The  Mississippi  State  Department  of  Health  shall  issue  a  certificate  to 
an  applicant  that  has  met  all  the  requirements  of  this  chapter  and  all 
applicable  regulations  of  the  department. 

(3)  A  certificate  issued  under  this  chapter  is  not  transferable. 

(4)  The  State  Department  of  Health  shall  adopt  regulations  to  implement 
the  provisions  of  this  chapter.  Any  information  required  by  the  department 
with  respect  to  customers  or  patients  shall  be  held  in  confidence  and  not 
disclosed  to  the  public. 

SOURCES:  Laws,  1990,  ch.  347,  §  2;  Laws,  1994,  ch.  378,  §  1,  eff  from  and  after 
July  1,  1994. 

§  41-83-5.    Certificate  requirement  for  general  in-house  utili- 
zation review;  exemptions. 

No  certificate  is  required  for  those  private  review  agents  conducting 
general  in-house  utilization  review  for  hospitals,  home  health  agencies, 
preferred  provider  organizations  or  other  managed  care  entities,  clinics, 
private  physician  offices  or  any  other  health  facility  or  entity,  so  long  as  the 
review  does  not  result  in  the  approval  or  denial  of  payment  for  hospital  or 
medical  services  for  a  particular  case.  Such  general  in-house  utilization  review 
is  completely  exempt  from  the  provisions  of  this  chapter. 

SOURCES:  Laws,  1990,  ch.  347,  §  3,  eff  from  and  after  July  1,  1990. 

§  41-83-7.    Application  for  certificate;  fees. 

(1)  An  applicant  for  a  certificate  shall: 

(a)  Submit  an  application  to  the  department;  and 

(b)  Pay  to  the  department  the  application  fee  established  by  the 
department  through  regulation. 
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(2)  The  application  shall: 

(a)  Be  on  a  form  and  accompanied  by  any  supporting  documentation 
that  the  department  requires;  and 

(b)  Be  signed  and  verified  by  the  applicant. 

(3)  The  application  fee  required  under  this  section  shall  be  sufficient  to 
pay  for  the  administrative  cost  of  the  certification  program  and  any  other  cost 
associated  with  carrying  out  the  provisions  of  this  chapter. 

SOURCES:  Laws,  1990,  ch.  347,  §  4,  eff  from  and  after  July  1,  1990. 

§  41-83-9.    Submission  of  information  in  conjunction  with  ap- 
plication. 

In  conjunction  with  the  application,  the  private  review  agent  shall  submit 
information  that  the  department  requires  including: 

(a)  A  utilization  review  plan  that  includes  a  description  of  review 
criteria,  standards  and  procedures  to  be  used  in  evaluating  proposed  or 
delivered  hospital  and  medical  care  and  the  provisions  by  which  patients, 
physicians  or  hospitals  may  seek  reconsideration  or  appeal  of  adverse 
decisions  by  the  private  review  agent; 

(b)  The  type  and  qualifications  of  the  personnel  either  employed  or 
under  contract  to  perform  the  utilization  review; 

(c)  The  procedures  and  policies  to  insure  that  a  representative  of  the 
private  review  agent  is  reasonably  accessible  to  patients  and  providers  at  all 
times  in  this  state; 

(d)  The  policies  and  procedures  to  insure  that  all  applicable  state  and 
federal  laws  to  protect  the  confidentiality  of  individual  medical  records  are 
followed; 

(e)  A  copy  of  the  materials  designed  to  inform  applicable  patients  and 
providers  of  the  requirements  of  the  utilization  review  plan;  and 

(f)  A  list  of  the  third  party  payors  for  which  the  private  review  agent  is 
performing  utilization  review  in  this  state. 

SOURCES:  Laws,  1990,  ch.  347,  §  5,  eff  from  and  after  July  1,  1990. 

Joint  Legislative  Committee  Note  —  In  2009,  an  enacting  error  in  this  section 
was  corrected  at  the  direction  of  the  co-counsel  for  the  Joint  Legislative  Committee  on 
Compilation,  Revision  and  Publication  by  removing  the  subsection  (1)  designation 
preceding  "In  conjunction  with..."  As  enacted  by  Section  5  of  Chapter  347,  Laws  of  1990, 
the  section  contained  a  subsection  (1)  but  no  subsection  (2).  The  section  as  set  out  in  the 
bound  volume  reflects  this  correction,  which  was  ratified  by  the  Joint  Committee  at  its 
July  22,  2010,  meeting. 

§  41-83-11.    Expiration  date  of  certificate;  renewal;  fees. 

(1)  A  certificate  expires  on  the  second  anniversary  of  its  effective  date 
unless  the  certificate  is  renewed  for  a  two-year  term  as  provided  in  this  section. 

(2)  Before  the  certificate  expires,  a  certificate  may  be  renewed  for  an 
additional  two-year  term  if  the  applicant: 
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(a)  Otherwise  is  entitled  to  the  certificate; 

(b)  Pays  the  department  the  renewal  fee  set  by  the  department  through 
regulation;  and 

(c)  Submits  to  the  department  a  renewal  application  on  the  form  that 
the  department  requires  and  satisfactory  evidence  of  compliance  with  any 
requirement  of  this  chapter  for  certificate  renewal. 

SOURCES:  Laws,  1990,  ch.  347,  §  6,  eff  from  and  after  July  1,  1990. 

§  41-83-13.    Grounds  for  denial  or  revocation  of  certificate; 
time  to  supply  additional  information;  hearing. 

(1)  The  department  shall  deny  a  certificate  to  any  applicant  if,  upon 
review  of  the  application,  the  department  finds  that  the  applicant  proposing  to 
conduct  utilization  review  does  not: 

(a)  Have  available  the  services  of  a  physician  to  carry  out  its  utilization 
review  activities; 

(b)  Meet  any  applicable  regulations  the  department  adopted  under  this 
chapter  relating  to  the  qualifications  of  private  review  agents  or  the 
performance  of  utilization  review;  and 

(c)  Provide  assurances  satisfactory  to  the  department  that  the  proce- 
dure and  policies  of  the  private  review  agent  will  protect  the  confidentiality 
of  medical  records  and  the  private  review  agent  will  be  reasonably  accessible 
to  patients  and  providers  for  five  (5)  working  days  a  week  during  normal 
business  hours  in  this  state. 

(2)  The  department  may  revoke  or  deny  a  certificate  if  the  holder  does  not 
comply  with  the  performance  assurances  under  this  section,  violates  any 
provision  of  this  chapter,  or  violates  any  regulation  adopted  pursuant  to  this 
chapter. 

(3)  Before  denying  or  revoking  a  certificate  under  this  section,  the 
department  shall  provide  the  applicant  or  certificate  holder  with  reasonable 
time  to  supply  additional  information  demonstrating  compliance  with  the 
requirements  of  this  chapter  and  the  opportunity  to  request  a  hearing.  If  an 
applicant  or  certificate  holder  requests  a  hearing,  the  department  shall  send  a 
hearing  notice  and  conduct  a  hearing  in  accordance  with  the  Mississippi 
Administrative  Procedure  Law,  Section  25-43-17,  Mississippi  Code  of  1972. 

SOURCES:  Laws,  1990,  ch.  347,  §  7,  eff  from  and  after  July  1,  1990. 

Editor's  Note  —  Section  25-43-1.101  provides  that,  from  and  after  July  1,  2005,  any 
reference  to  §§  25-43-1  et  seq.  means  and  refers  to  the  Mississippi  Administrative 
Procedures  Act,  §§  25-43-1.101  et  seq.  Section  25-43-17,  referred  to  in  (3),  was  repealed 
by  Laws  of  2003,  ch.  304,  §  26,  effective  July  1,  2005. 
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§  41-83-15.    Reporting  requirements  to  evaluate  and  deter- 
mine compliance. 

The  department  shall  establish  reporting  requirements  to: 

(a)  Evaluate  the  effectiveness  of  private  review  agents;  and 

(b)  Determine  if  the  utilization  review  programs  are  in  compliance  with 
the  provisions  of  this  section  and  applicable  regulations. 

SOURCES:  Laws,  1990,  ch.  347,  §  8,  eff  from  and  after  July  1,  1990. 

§  41-83-17.    Disclosure  or  publication  of  information;  consent 
or  authorization;  court  order. 

A  private  review  agent  may  not  disclose  or  publish  individual  medical 
records  or  any  other  confidential  medical  information  obtained  in  the  perfor- 
mance of  utilization  review  activities  without  the  patient's  authorization  or  an 
order  of  a  county,  circuit  or  chancery  court  of  Mississippi  or  a  U.S.  district 
court.  Provided,  however,  that  nothing  in  this  chapter  shall  prohibit  private 
review  agents  from  providing  information  to  a  third  party  with  whom  the 
private  review  agent  is  under  contract  or  acting  on  behalf  of. 

SOURCES:  Laws,  1990,  ch.  347,  §  9,  eff  from  and  after  July  1,  1990. 

§  41-83-19.    Penalties  for  violations. 

A  person  who  violates  any  provision  of  this  chapter  or  any  regulation 
adopted  under  this  chapter  is  guilty  of  a  misdemeanor  and  on  conviction  is 
subject  to  a  penalty  not  exceeding  One  Thousand  Dollars  ($1,000.00). 

SOURCES:  Laws,  1990,  eh.  347,  §  10,  eff  from  and  after  July  1,  1990. 

Cross  References  —  Imposition  of  standard  state  assessment  in  addition  to  all 
court  imposed  fines  or  other  penalties  for  any  misdemeanor  violation,  see  §  99-19-73. 

§  41-83-21.    Certification  of  need  of  immediate  hospital  care; 
prima  facie  evidence. 

Notwithstanding  language  to  the  contrary  elsewhere  contained  herein,  if 
a  licensed  physician  certifies  in  writing  to  an  insurer  within  seventy-two  (72) 
hours  of  an  admission  that  the  insured  person  admitted  was  in  need  of 
immediate  hospital  care,  such  shall  constitute  a  prima  facie  case  of  the  medical 
necessity  of  the  admission.  To  overcome  this,  the  entity  requesting  the 
utilization  review  and/or  the  private  review  agent  must  show  by  clear  and 
convincing  evidence  that  the  admitted  person  was  not  in  need  of  immediate 
hospital  care. 

SOURCES:  Laws,  1990,  eh.  347,  §  11,  eff  from  and  after  July  1,  1990. 
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§  41-83-23.    Judicial  review;  other  remedies. 

Any  person  aggrieved  by  a  final  decision  of  the  department  or  a  private 
review  agent  in  a  contested  case  under  this  chapter  shall  have  the  right  of 
judicial  appeal  to  the  chancery  court  of  the  county  of  the  residence  of  the 
aggrieved  person. 

Notwithstanding  any  provision  of  this  chapter,  the  insured  shall  have  the 
express  right  to  pursue  any  legal  remedies  he  may  have  in  a  court  of  competent 
jurisdiction. 

SOURCES:  Laws,  1990,  ch.  347,  §  12,  eff  from  and  after  July  1,  1990. 

§  41-83-25.  Health  insurance  plans;  certificate  requirement; 
contract  with  private  review  agent;  reimbursement  under 
policy  where  medical  necessity  in  dispute. 

(1)  Every  health  insurance  plan  proposing  to  issue  or  deliver  a  health 
insurance  policy  or  contract  or  administer  a  health  benefit  program  which 
provides  for  the  coverage  of  hospital  and  medical  benefits  and  the  utilization 
review  of  those  benefits  shall: 

(a)  Have  a  certificate  in  accordance  with  this  chapter;  or 

(b)  Contract  with  a  private  review  agent  who  has  a  certificate  in 
accordance  with  this  chapter. 

(2)  Notwithstanding  any  other  provisions  of  this  chapter,  for  claims  where 
the  medical  necessity  of  the  provision  of  a  covered  benefit  is  disputed,  a  health 
service  plan  that  does  not  meet  the  requirements  of  subsection  (1)  of  this 
section  shall  pay  any  person  or  hospital  entitled  to  reimbursement  under  the 
policy  or  contract. 

SOURCES:  Laws,  1990,  ch.  347,  §  13,  eff  from  and  after  July  1,  1990. 

§  41-83-27.  Other  health  insurance  policies;  certificate  re- 
quirement; contract  with  private  review  agent;  reimburse- 
ment under  policy  where  medical  necessity  in  dispute. 

(1)  Every  insurer  proposing  to  issue  or  deliver  a  health  insurance  policy  or 
contract  or  administer  a  health  benefit  program  which  provides  for  the 
coverage  of  hospital  and  medical  benefits  and  the  utilization  review  of  such 
benefits  shall: 

(a)  Have  a  certificate  in  accordance  with  this  chapter;  or 

(b)  Contract  with  a  private  review  agent  that  has  a  certificate  in 
accordance  with  this  chapter. 

(2)  Notwithstanding  any  provision  of  this  chapter,  for  claims  where  the 
medical  necessity  of  the  provision  of  a  covered  benefit  is  disputed,  an  insurer 
that  does  not  meet  the  requirements  of  subsection  (1)  of  this  section  shall  pay 
any  person  or  hospital  entitled  to  reimbursement  under  the  policy  or  contract. 

SOURCES:  Laws,  1990,  ch.  347,  §  14,  eff  from  and  after  July  1,  1990. 


1032 


Review  of  Medical  Services 


§  41-83-31 


§  41-83-29.  Group  or  blanket  health  insurance  policies;  cer- 
tificate requirement;  contract  with  private  review  agent. 

Any  health  insurer  proposing  to  issue  or  dehver  in  this  state  a  group  or 
blanket  health  insurance  policy  or  administer  a  health  benefit  program  which 
provides  for  the  coverage  of  hospital  and  medical  benefits  and  the  utilization 
review  of  such  benefits  shall: 

(a)  Have  a  certificate  in  accordance  with  this  chapter;  or 

(b)  Contract  with  a  private  review  agent  that  has  a  certificate  in 
accordance  with  this  chapter. 

SOURCES:  Laws,  1990,  ch.  347,  §  15,  eff  from  and  after  July  1,  1990. 

§  41-83-31.  Adverse  determination  to  patient  or  health-care 
provider;  discussion  of  reasons;  denial  of  third  party  reim- 
bursement or  precertification;  evaluation  by  trained  spe- 
cialist. 

Any  program  of  utilization  review  with  regard  to  hospital,  medical  or  other 
health-care  services  provided  in  this  state  shall  comply  with  the  following: 

(a)  No  determination  adverse  to  a  patient  or  to  any  affected  health-care 
provider  shall  be  made  on  any  question  relating  to  the  necessity  or 
justification  for  any  form  of  hospital,  medical  or  other  health-care  services 
without  prior  evaluation  and  concurrence  in  the  adverse  determination  by  a 
physician  licensed  to  practice  in  Mississippi.  The  physician  who  made  the 
adverse  determination  shall  discuss  the  reasons  for  any  adverse  determina- 
tion with  the  affected  health-care  provider,  if  the  provider  so  requests.  The 
physician  shall  comply  with  this  request  within  fourteen  (14)  calendar  days 
of  being  notified  of  a  request.  Adverse  determination  by  a  physician  shall  not 
be  grounds  for  any  disciplinary  action  against  the  physician  by  the  State 
Board  of  Medical  Licensure. 

(b)  Any  determination  regarding  hospital,  medical  or  other  health-care 
services  rendered  or  to  be  rendered  to  a  patient  which  may  result  in  a  denial 
of  third-party  reimbursement  or  a  denial  of  precertification  for  that  service 
shall  include  the  evaluation,  findings  and  concurrence  of  a  physician  trained 
in  the  relevant  specialty  or  subspecialty,  if  requested  by  the  patient's 
physician,  to  make  a  final  determination  that  care  rendered  or  to  be 
rendered  was,  is,  or  may  be  medically  inappropriate. 

(c)  The  requirement  in  this  section  that  the  physician  who  makes  the 
evaluation  and  concurrence  in  the  adverse  determination  must  be  licensed  to 
practice  in  Mississippi  shall  not  apply  to  the  Comprehensive  Health  Insur- 
ance Risk  Pool  Association  or  its  policyholders  and  shall  not  apply  to  any 
utilization  review  company  which  reviews  fewer  than  ten  (10)  persons 
residing  in  the  State  of  Mississippi. 

SOURCES:  Laws,  1990,  ch.  347,  §  16;  Laws,  1998,  ch.  508,  §  1;  Laws,  2000,  ch. 
443,  §  1,  eff  from  and  after  July  1,  2000. 
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ATTORNEY  GENERAL  OPINIONS 

The  board  of  medical  licensure  may  disciplinary  action  for  physicians  found  to 

adopt  regulations  which  set  professional  be  in  violation  thereof  Morgan,  Aug.  18, 

standards  for  physicians  performing  utili-  2006,  A.G.  Op.  06-0324. 
zation  review  activities  and  provide  for 
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Mississippi  Hospice  Law  of  1995 


Sec. 

41-85-1.  Short  title. 

41-85-3.  Definitions. 

41-85-5.  Operation  of  hospice  without  hcense;  display  of  license;  transfer  of 

license;  services  constituting  hospice  program  of  care;  effect  of  local 
zoning  laws  upon  location  of  hospice. 

41-85-7.  Administration  of  chapter;  powers  and  duties  of  administrator;  collec- 

tion and  use  of  fees;  suspension  of  processing  or  issuing  certain  new 
applications  for  hospice  licensure  [Subsection  (3)  repealed  effective  July 
1,  2015]. 

41-85-9.  Inspections  and  investigations. 

41-85-11.         Application  for  license;  plan  for  delivery  of  hospice  care;  duration  of 

license;  renewal  of  license;  conditional  license. 
41-85-13.         Denial,  revocation  or  suspension  of  license. 

41-85-15.  Coordination  with  other  providers  by  hospices;  contractual  arrange- 
ments for  provision  of  hospice  care;  administration  and  elements  of 
hospice  care  generally. 

41-85-17.         Components  or  modes  of  hospice  programs. 

41-85-19.         Government  and  administration  of  hospice  program. 

41-85-21.         Recordkeeping  requirements. 

41-85-23.         Disclosure  of  information  received  through  hospice  program. 
41-85-25.         Advertisement  of  hospice  program;  penalties. 


Editor's  Note  —  Former  §§  41-85-1  through  41-85-25,  derived  from  Laws  of  1990, 
ch.  466,  §§  1-13,  which  was  known  as  the  Mississippi  Hospice  Law  of  1992,  adminis- 
tered by  the  Department  of  Health,  and  required  the  licensing  of  hospices,  was  repealed 
by  Laws  of  1990,  ch.  466,  §  14,  effective  from  and  after  July  1,  1992. 


§  41-85-1.    Short  title. 

This  chapter  shall  be  known  and  may  be  cited  as  the  "Mississippi  Hospice 
Law  of  1995." 

SOURCES:  Laws,  1995,  ch.  325,  §  1,  eff  from  and  after  July  1,  1995. 

§  41-85-3.  Definitions. 

When  used  in  this  chapter,  unless  the  context  otherwise  requires: 

(a)  "Autonomous"  means  a  separate  and  distinct  operational  entity 
which  functions  under  its  own  administration  and  bylaws,  either  within  or 
independently  of  a  parent  organization. 

(b)  "Department"  means  the  Mississippi  Department  of  Health. 

(c)  "Freestanding  hospice"  means  a  hospice  that  is  not  a  part  of  any 
other  type  of  health-care  provider. 
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(d)  "Hospice"  means  an  autonomous,  centrally  administered,  nonprofit 
or  profit,  medically  directed,  nurse-coordinated  program  providing  a  con- 
tinuum of  home,  outpatient  and  homelike  inpatient  care  for  not  less  than 
four  (4)  terminally  ill  patients  and  their  families.  It  employs  a  hospice  care 
team  to  assist  in  providing  palliative  and  supportive  care  to  meet  the  special 
needs  arising  out  of  the  physical,  emotional,  spiritual,  social  and  economic 
stresses  which  are  experienced  during  the  final  stages  of  illness  and  during 
dying  and  bereavement.  This  care  is  available  twenty-four  (24)  hours  a  day, 
seven  (7)  days  a  week,  and  is  provided  on  the  basis  of  need  regardless  of 
inability  to  pay. 

(e)  "Hospice  care  team"  means  an  interdisciplinary  team  which  is  a 
working  unit  composed  by  the  integration  of  the  various  helping  professions 
and  lay  persons  providing  hospice  care.  Such  team  shall,  as  a  minimum, 
consist  of  a  licensed  physician,  a  registered  nurse,  a  social  worker,  a  member 
of  the  clergy  or  a  counselor  and  volunteers. 

(f)  "Hospice  services"  means  items  and  services  furnished  to  an  indi- 
vidual by  a  hospice,  or  by  others  under  arrangements  with  such  a  hospice 
program. 

(g)  "Medically  directed"  means  that  the  delivery  of  medical  care  is 
directed  by  a  licensed  physician  who  is  employed  by  the  hospice  for  the 
purpose  of  providing  ongoing  palliative  care  as  a  participating  care  giver  on 
the  hospice  care  team. 

(h)  "Palliative  care"  means  the  reduction  or  abatement  of  pain  and 
other  troubling  symptoms  by  appropriate  coordination  of  all  elements  of  the 
hospice  care  team  needed  to  achieve  needed  relief  of  distress. 

(i)  "Patient"  means  the  terminally  ill  individual  receiving  hospice 
services. 

(j)  "Person"  means  an  individual,  a  trust  or  estate,  partnership,  corpo- 
ration, association,  the  state,  or  a  political  subdivision  or  agency  of  the  state. 

(k)  "Terminally  ill"  refers  to  a  medical  prognosis  of  limited  expected 
survival,  of  six  (6)  months  or  less  at  the  time  of  referral  to  a  hospice,  of  an 
individual  who  is  experiencing  an  illness  for  which  therapeutic  strategies 
directed  toward  cure  and  control  of  the  disease  alone  outside  the  context  of 
symptom  control  are  no  longer  appropriate. 

SOURCES:  Laws,  1995,  ch.  325,  §  2;  Laws,  1996,  ch.  369,  §  1;  Laws,  2006,  ch.  322, 
§  1,  eff  from  and  after  July  1,  2006. 

RESEARCH  REFERENCES 

ALR.  Valuing  damages  in  personal  in-  dered  nursing  and  medical  care.  49 
jury  actions  awarded  for  gratuitously  ren-    A.L.R.Sth  685. 
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§  41-85-5.  Operation  of  hospice  without  license;  display  of 
license;  transfer  of  license;  services  constituting  hospice 
program  of  care;  effect  of  local  zoning  laws  upon  location  of 
hospice. 

(1)  It  is  unlawful  for  a  person  to  operate  or  maintain  a  hospice,  use  the 
title  "hospice",  or  represent  that  the  person  provides  a  hospice  program  of  care, 
without  first  obtaining  a  license  therefor  from  the  department. 

(2)  The  license  shall  be  displayed  in  a  conspicuous  place  inside  the  hospice 
program  office;  shall  be  valid  only  in  the  possession  of  the  person  to  which  it  is 
issued;  shall  not  be  subject  to  sale,  assignment  or  other  transfer,  voluntary  or 
involuntary;  and  shall  not  be  valid  for  any  hospice  other  than  the  hospice  for 
which  originally  issued. 

(3)  Services  provided  by  a  hospital,  nursing  home  or  other  health-care 
facility  or  health-care  provider  shall  not  be  considered  to  constitute  a  hospice 
program  of  care  unless  such  facility,  provider  or  care  giver  establishes  a 
freestanding  or  distinct  hospice  unit,  staff,  facility  and  services  to  provide 
hospice  home  care,  homelike  inpatient  hospice  care,  or  outpatient  hospice  care 
under  the  separate  and  distinct  administrative  authority  of  a  hospice  program. 

(4)  A  license  for  a  hospice  program  shall  not  be  issued  if  the  hospice  is  to 
be  located  in  an  area  in  violation  of  any  local  zoning  ordinances  or  regulations. 

SOURCES:  Laws,  1995,  ch.  325,  §  3,  eff  from  and  after  July  1,  1995. 

RESEARCH  REFERENCES 

Am  Jur.  40AAm.  Jur.  2d,  Hospitals  and 
Asylums  §§  13  et  seq. 

§  41-85-7.  Administration  of  chapter;  powers  and  duties  of 
administrator;  collection  and  use  of  fees;  suspension  of 
processing  or  issuing  certain  new  applications  for  hospice 
licensure  [Subsection  (3)  repealed  effective  July  1,  2015]. 

(1)  The  administration  of  this  chapter  is  vested  in  the  Mississippi  Depart- 
ment of  Health,  which  shall: 

(a)  Prepare  and  furnish  all  forms  necessary  under  the  provisions  of  this 
chapter  in  relation  to  applications  for  licensure  or  renewals  thereof; 

(b)  Collect  in  advance  at  the  time  of  filing  an  application  for  a  license  or 
at  the  time  of  renewal  of  a  license  a  fee  of  One  Thousand  Dollars  ($1,000.00) 
for  each  site  or  location  of  the  licensee; 

(c)  Levy  a  fee  of  Eighteen  Dollars  ($18.00)  per  bed  for  the  review  of 
inpatient  hospice  care; 

(d)  Conduct  annual  licensure  inspections  of  all  licensees  which  may  be 
the  same  inspection  as  the  annual  Medicare  certification  inspection;  and 

(e)  Promulgate  applicable  rules  and  standards  in  furtherance  of  the 
purpose  of  this  chapter  and  may  amend  such  rules  as  may  be  necessary.  The 
rules  shall  include,  but  not  be  limited  to,  the  following: 
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(i)  The  qualifications  of- professional  and  ancillary  personnel  in  order 
to  adequately  furnish  hospice  care; 

(ii)  Standards  for  the  organization  and  quality  of  patient  care; 

(iii)  Procedures  for  maintaining  records;  and 

(iv)  Provision  for  the  inpatient  component  of  hospice  care  and  for 
other  professional  and  ancillary  hospice  services. 

(2)  All  fees  collected  by  the  department  under  this  section  shall  be  used  by 
the  department  exclusively  for  the  purposes  of  licensure,  regulation,  inspec- 
tion, investigations  and  discipline  of  hospices  under  this  chapter. 

(3)  The  State  Department  of  Health  shall  not  process  any  new  applica- 
tions for  hospice  licensure  or  issue  any  new  hospice  licenses,  except  renewals, 
unless  the  application  for  a  new  hospice  license  was  pending  with  the 
department  on  March  1,  2013.  This  subsection  (3)  shall  stand  repealed  on  July 
1,  2015. 

SOURCES:  Laws,  1995,  ch.  325,  §  4;  Laws,  1998,  ch.  433,  §  7;  Laws,  2007,  ch.  469, 
§  1;  Laws,  2008,  ch.  498,  §  1;  Laws,  2008,  ch.  518,  §  1;  Laws,  2011,  ch.  444,  §  1; 
Laws,  2013,  ch.  553,  §  1,  eff  from  and  after  passage  (approved  Apr.  25, 2013.) 

Joint  Legislative  Committee  Note  —  Section  1  of  ch.  498,  Laws  of  2008,  effective 
from  and  after  July  1,  2008  (approved  April  21,  2008),  amended  this  section.  Section  1 
of  ch.  518,  Laws  of  2008,  effective  from  and  after  July  1,  2008  (approved  May  8,  2008), 
also  amended  this  section.  As  set  out  above,  this  section  reflects  the  language  of  Section 
1  of  ch.  518,  Laws  of  2008,  which  contains  language  that  specifically  provides  that  it 
supersedes  §  41-85-7  as  amended  by  Laws  of  2008,  ch.  498. 

Amendment  Notes  —  The  2011  amendment  extended  the  date  of  the  repealer 
provision  for  (3)  from  July  1,  2011  to  July  1,  2014. 

The  2013  amendment,  in  (3),  substituted  "or  issue  any  new  hospice  licenses... March 
1,  2013"  for  "after  January  2007  until  the  department  can  substantiate  that  all  current 
licenses  and  their  branches  have  been  surveyed  in  conjunction  with  rules  and 
regulations  set  forth  by  the  department  to  survey  such  licenses  and  branches.  Existing 
satellite  branch  offices  seeking  licensure  as  required  under  Section  105.05  of  the 
Minimum  Standards  of  Operation  for  Hospice  are  exempt  from  this  subsection";  and 
extended  the  date  of  the  repealer  for  the  subsection  by  substituting  "July  1,  2015"  for 
"July  1,  2014." 

§  41-85-9.    Inspections  and  investigations. 

Any  duly  authorized  officer  or  employee  of  the  department  shall  have  the 
right  to  make  such  inspections  and  investigations  as  are  necessary  in  order  to 
determine  the  state  of  compliance  with  the  provisions  of  this  chapter  and  of 
rules  or  standards  in  force  pursuant  hereto.  The  right  of  inspection  shall  also 
extend  to  any  program  which  the  department  has  reason  to  believe  is  offering 
or  advertising  itself  as  a  hospice  without  a  license,  but  no  inspection  of  any 
such  program  may  be  made  without  the  permission  of  the  owner  or  person  in 
charge  thereof  unless  a  warrant  is  first  obtained  authorizing  such  inspection. 
Any  application  for  a  license  or  renewal  thereof  made  pursuant  to  this  chapter 
shall  constitute  permission  for  any  inspection  of  the  hospice  for  which  the 
license  is  sought  in  order  to  facilitate  verification  of  the  information  submitted 
on  or  in  connection  with  the  application. 
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SOURCES:  Laws,  1995,  ch.  325,  §  5,  eff  from  and  after  July  1,  1995. 

§  41-85-11.  Application  for  license;  plan  for  delivery  of  hos- 
pice care;  duration  of  license;  renewal  of  license;  condi- 
tional license. 

(1)  An  application  shall  be  filed  on  a  form  prescribed  by  the  department 
and  shall  be  accompanied  by  the  appropriate  license  fee  as  well  as  satisfactory 
proof  that  the  hospice  is  in  compliance  with  this  chapter  and  any  rules  and 
minimum  standards  promulgated  hereunder  and  proof  of  financial  ability  to 
operate  and  conduct  the  hospice  in  accordance  with  the  requirements  of  this 
chapter.  The  initial  application  shall  be  accompanied  by  a  plan  for  the  delivery 
of  home,  outpatient  and  inpatient  hospice  care  to  terminally  ill  persons  and 
their  families.  Such  plan  shall  contain,  but  not  be  limited  to: 

(a)  The  estimated  average  number  of  terminally  ill  persons  to  be  served 
monthly; 

(b)  The  geographic  area  in  which  hospice  services  will  be  available; 

(c)  A  listing  of  services  which  are  or  will  be  provided,  either  directly  by 
the  applicant  or  through  contractual  arrangements  with  existing  providers; 

(d)  Provisions  for  the  implementation  of  hospice  home  care  within  three 
(3)  months  of  licensure; 

(e)  Provisions  for  the  implementation  of  hospice  outpatient  and  home- 
like inpatient  care  within  twelve  (12)  months  of  licensure; 

if)  The  qualifications  of  any  existing  or  potential  contractee; 

(g)  The  projected  annual  operating  cost  of  the  hospice;  and 

(h)  A  statement  of  financial  resources  and  personnel  available  to  the 
applicant  to  deliver  hospice  care.  If  the  applicant  is  an  existing  health-care 
provider,  the  application  shall  be  accompanied  by  a  copy  of  the  most  recent 
profit-loss  statement  and,  if  applicable,  the  most  recent  licensure  inspection 
report. 

(2)  A  license  issued  for  the  operation  of  a  hospice  program,  unless  sooner 
suspended  or  revoked,  shall  expire  automatically  one  (1)  year  from  the  date  of 
issuance.  Sixty  (60)  days  prior  to  the  expiration  date,  an  application  for 
renewal  shall  be  submitted  to  the  department  on  forms  furnished  by  the 
department;  and  the  license  shall  be  renewed  if  the  applicant  has  first  met  the 
requirements  established  under  this  chapter  and  all  rules  promulgated  here- 
under and  has  provided  the  information  described  in  subsection  (1)  in  addition 
to  the  application.  However,  the  application  for  license  renewal  shall  be 
accompanied  by  an  update  of  the  plan  for  delivery  of  hospice  care  only  if 
information  contained  in  the  plan  submitted  pursuant  to  subsection  (1)  is  no 
longer  applicable. 

(3)  A  hospice  program  against  which  a  revocation  or  suspension  proceed- 
ing is  pending  at  the  time  of  license  renewal  may  be  issued  a  conditional 
license  effective  until  final  disposition  by  the  department  of  such  proceeding.  If 
judicial  relief  is  sought  from  the  final  disposition,  the  court  having  jurisdiction 
may  issue  a  conditional  permit  for  the  duration  of  the  judicial  proceeding. 
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SOURCES:  Laws,  1995,  ch.  325,  §  6,  eff  from  and  after  July  1,  1995. 

RESEARCH  REFERENCES 

Am  Jur.  40AAin.  Jur.  2d,  Hospitals  and 
Asylums  §§  5,  6. 

§  41-85-13.    Denial,  revocation  or  suspension  of  license. 

(1)  The  department  may  deny,  revoke  or  suspend  a  license. 

(2)  Any  of  the  following  actions  by  a  hospice  program  or  any  of  its 
employees  shall  be  grounds  for  action  by  the  department  against  a  hospice 
program: 

(a)  A  violation  of  the  provisions  of  this  chapter  or  of  any  standard  or  rule 
promulgated  hereunder. 

(b)  An  intentional  or  negligent  act  materially  affecting  the  health  or 
safety  of  a  patient. 

(3)  If,  three  (3)  months  after  the  date  of  obtaining  a  license,  or  at  any  time 
thereafter,  a  hospice  does  not  have  in  operation  the  home-care  component  of 
hospice  care,  the  department  shall  immediately  revoke  the  license  of  such 
hospice. 

(4)  If,  twelve  (12)  months  after  the  date  of  obtaining  a  license,  or  at  any 
time  thereafter,  a  hospice  does  not  have  in  operation  the  outpatient  and 
homelike  inpatient  components  of  hospice  care,  the  department  shall  immedi- 
ately revoke  the  license  of  such  hospice. 

SOURCES:  Laws,  1995,  ch.  325,  §  7,  eff  from  and  after  July  1,  1995. 

RESEARCH  REFERENCES 

Am  Jur.  40AAm.  Jur.  2d,  Hospitals  and 
Asylums  §§  5,  6. 

§  41-85-15.  Coordination  with  other  providers  by  hospices; 
contractual  arrangements  for  provision  of  hospice  care; 
administration  and  elements  of  hospice  care  generally. 

(1)  A  hospice  care  program  shall  coordinate  its  services  with  those  of  the 
patient's  primary  or  attending  physicians. 

(2)  A  hospice  shall  coordinate  its  services  with  professional  and  nonpro- 
fessional services  already  in  the  community.  A  hospice  program  may  contract 
out  for  some  elements  of  its  services  for  a  patient  and  family;  however,  direct 
patient  care  must  be  maintained  with  the  patient  and  the  hospice  care  team  so 
that  overall  coordination  of  services,  which  is  responsive  and  appropriate  to 
the  patient  and  family  needs,  can  be  maintained  by  the  hospice  care  team.  A 
majority  of  hospice  services  available  through  an  individual  hospice  shall  be 
provided  directly  by  the  licensee.  Any  contract  entered  into  between  a  hospice 
and  a  health-care  facility  or  service  provider  shall  specify  that  the  hospice 
retain  the  responsibility  for  planning,  coordinating  and  prescribing  hospice 
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services  and  care  on  behalf  of  a  hospice  patient  and  his  family.  No  hospice 
which  contracts  for  any  hospice  service  may  charge  fees  for  services  provided 
directly  by  the  hospice  care  team  which  are  duplicative  of  contractual  services 
provided  to  the  individual  patient  or  his  family. 

(3)  With  respect  to  contractual  arrangements  for  inpatient  hospice  care: 

(a)  The  aggregate  number  of  inpatient  days  provided  by  a  hospice 
through  all  contractual  arrangements  between  the  hospice  and  licensed 
health-care  facilities  providing  inpatient  hospice  care  may  not  exceed  twenty 
percent  (20%)  of  the  aggregate  total  number  of  days  of  hospice  care  provided 
to  all  patients  receiving  hospice  care  from  the  hospice  during  a  twelve-month 
period.  However,  the  provisions  of  this  paragraph  (a)  shall  not  apply  to  a 
hospice  facility  providing  inpatient  continue  care. 

(b)  The  designation  of  a  specific  room  or  rooms  for  inpatient  hospice 
care  shall  not  be  required  if  beds  are  available  through  contract  between  an 
existing  health-care  facility  and  a  hospice. 

(c)  Licensed  beds  designated  for  inpatient  hospice  care  through  contract 
between  an  existing  health-care  facility  and  a  hospice  shall  not  be  required 
to  be  delicensed  from  one  type  of  bed  in  order  to  enter  into  a  contract  with  a 
hospice,  nor  shall  the  physical  plant  of  any  facility  be  required  to  be  altered, 
except  that  a  homelike  atmosphere  may  be  required. 

(d)  Staffing  standards  for  inpatient  hospice  care  provided  through  a 
contract  may  not  exceed  the  staffing  standards  required  under  the  license 
held  by  the  contractee. 

(e)  Under  no  circumstance  may  a  hospice  contract  for  the  use  of  a 
licensed  bed  in  a  health-care  facility  or  another  hospice  that  has,  or  has  had 
within  the  last  eighteen  (18)  months,  a  suspended,  revoked  or  conditional 
license,  accreditation  or  rating. 

(4)  A  hospice  care  team  shall  be  responsible  for  inpatient,  outpatient  and 
home-care  aspects  of  care. 

(5)  Any  inpatient  component  of  care  shall  be  under  the  direct  adminis- 
tration of  the  hospice  program. 

(6)  Hospice  care  shall  provide  symptom  control  provided  by  a  hospice  care 
team  skilled  in  medical  and  psychosocial  management  of  distressing  signs  and 
symptoms. 

(7)  The  hospice  shall  have  a  medical  director,  who  shall  have  responsibil- 
ity for  medical  direction  of  the  care  and  treatment  of  patients  and  their 
families  rendered  by  the  hospice  care  teams. 

(8)  Hospice  care  will  be  available  twenty-four  (24)  hours  a  day,  seven  (7) 
days  a  week. 

(9)  A  hospice  program  shall  have  a  bereavement  program  which  shall 
provide  a  continuum  of  supportive  and  therapeutic  services  for  the  family, 
including  formal  and  informal  individual,  family  and  group  treatment  modali- 
ties used  as  needed  to  support  the  bereaved  family. 

(10)  A  hospice  program  shall  foster  independence  of  the  patient  and  his 
family  by  providing  training,  encouragement  and  support  so  that  the  patient 
and  family  can  care  for  themselves  as  much  as  possible. 
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(11)  The  unit  of  care  in  a  hospice  program  shall  be  the  patient  and  family. 

(12)  A  hospice  program  will  provide  a  continuum  of  care  and  a  continuity 
of  care  givers  throughout  the  length  of  care  for  the  patient  and  to  the  family 
through  the  bereavement  period. 

(13)  A  hospice  program  of  care  shall  not  impose  the  dictates  of  any  value 
or  belief  system  on  its  patients  and  their  families. 

(14)  Admission  to  a  hospice  program  shall  be  made  by  a  licensed  physi- 
cian and  shall  be  dependent  on  the  expressed  request  and  informed  consent  of 
the  patient  and  family. 

(15)  Accurate  and  current  records  shall  be  kept  on  all  patients  and  their 
families. 

(16)  A  registered  nurse  shall  be  employed  full  time  by  the  hospice  as  a 
patient  care  coordinator  to  supervise  and  coordinate  the  palliative  and 
supportive  care  for  patients  and  families  provided  by  a  hospice  care  team.  No 
other  full-time  personnel  are  required. 

SOURCES:  Laws,  1995,  ch.  325,  §  8,  eff  from  and  after  July  1,  1995. 

Cross  References  —  Inpatient  continue  care  component  of  hospice  care,  see 
§  41-85-17. 

§  41-85-17.    Components  or  modes  of  hospice  programs. 

Each  hospice  program  shall  consist  of  at  least  three  (3)  of  the  four  (4) 
components  or  modes  of  care  described  in  this  section  which  afford  the 
terminally  ill  individual  and  the  family  of  the  terminally  ill  individual  a  range 
of  service  delivery  which  can  be  tailored  to  specific  needs  and  preferences  of  the 
patient  and  family  at  any  point  in  time.  These  four  (4)  components  are: 

(a)  Hospice  home  care.  This  form  of  delivery  of  services  shall  be  the 
primary  form  of  care  except  for  facilities  providing  inpatient  care.  The 
services  of  the  hospice  home  care  program  shall  be  of  the  highest  quality  and 
shall  be  provided  by  the  interdisciplinary,  interactive  qualified  hospice  team 
members. 

(b)  Inpatient  hospice  care.  The  inpatient  component  of  care,  when 
contracted  for  through  an  institution  which  is  not  a  hospice  providing 
inpatient  continue  care,  is  an  adjunct  to  hospice  home  care  and  shall 
primarily  be  used  only  for  short-term  stays.  The  facility  or  rooms  within  a 
facility  used  for  the  hospice  inpatient  component  of  care  shall  be  arranged, 
administered  and  managed  in  such  a  manner  to  provide  privacy,  dignity, 
comfort,  warmth  and  safety  for  the  terminally  ill  patient  and  the  family. 
Every  possible  accommodation  shall  be  made  to  create  as  homelike  an 
atmosphere  as  practicable.  To  facilitate  overnight  family  visitation  within 
the  facility,  rooms  shall  be  limited  to  no  more  than  double  occupancy;  and, 
whenever  possible,  both  occupants  shall  be  hospice  patients.  There  shall  be 
a  continuum  of  care  and  a  continuity  of  care  givers  between  the  hospice  home 
program  and  the  inpatient  aspect  of  care  to  the  extent  practicable  and 
compatible  with  the  preferences  of  the  patient  and  his  family.  The  hours  for 
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daily  operation  and  the  location  of  the  place  where  the  services  are  provided 
shall  be  determined,  to  the  extent  practicable,  by  the  accessibility  of  such 
services  to  the  patients  and  families  served  by  the  hospice  program. 

(c)  Outpatient  hospice  care.  The  hospice  outpatient  service  shall  meet 
the  same  standards  of  quality  as  applied  to  inpatient  care  and  hospice  home 
care,  considering  the  inherent  differences  between  inpatients  and  outpa- 
tients with  respect  to  their  needs  and  modes  of  treatment.  The  hours  for 
daily  operation  and  the  location  of  the  place  where  the  services  are  provided 
shall  be  determined,  to  the  extent  practicable,  by  the  accessibility  of  such 
services  to  the  patients  and  families  served  by  the  hospice  program. 

(d)  Inpatient  continue  care.  The  inpatient  continue  care  component  of 
hospice  care  may  be  provided  directly  by  the  hospice.  The  facility  used  for  the 
hospice  inpatient  continue  care  shall  be  arranged,  administered  and  man- 
aged in  such  a  manner  to  provide  privacy,  dignity,  comfort,  warmth  and 
safety  for  the  terminally  ill  patient  and  the  family.  Every  possible  accom- 
modation shall  be  made  to  create  as  homelike  an  atmosphere  as  practicable. 
To  facilitate  overnight  family  visitation  within  the  facility,  rooms  shall  be 
limited  to  no  more  than  double  occupancy.  The  hospice  shall  be  in  operation 
twenty-four  (24)  hours  a  day  and  must  provide  hospice  home  care,  inpatient 
hospice  care,  and  outpatient  care. 

SOURCES:  Laws,  1995,  ch.  325,  §  9,  eff  from  and  after  July  1,  1995. 

§  41-85-19.    Government  and  administration  of  hospice  pro- 
gram. 

(1)  A  hospice  program  shall  have  a  clearly  defined  organized  governing 
body  that  has  autonomous  authority  for  the  conduct  of  the  hospice  program. 
This  body  is  not  required  to  meet  more  often  than  quarterly. 

(2)  The  hospice  program  shall  have  a  director,  administrator  or  manager 
who  shall  be  responsible  for  the  overall  coordination  and  administration  of  the 
hospice  program. 

SOURCES:  Laws,  1995,  ch.  325,  §  10;  Laws,  2009,  ch.  365,  §  1,  eff  from  and  after 
July  1,  2009. 

RESEARCH  REFERENCES 

Am  Jur.  40AAm.  Jur.  2d,  Hospitals  and 
Asylums  §§  13  et  seq. 

§  41-85-21.    Recordkeeping  requirements. 

An  up-to-date,  interdisciplinary  record  of  care  being  given  and  patient  and 
family  status  shall  be  kept.  Records  shall  contain  pertinent  past  and  current 
medical,  nursing,  social  and  other  therapeutic  information  and  such  other 
information  that  is  necessary  for  the  safe  and  adequate  care  of  the  patient  and 
the  family.  Notations  regarding  all  aspects  of  care  for  the  patient  and  family 
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shall  be  made  in  the  record.  When  services  are  terminated,  the  record  shall 
show  the  date  and  reason  for  termination. 

SOURCES:  Laws,  1995,  ch.  325,  §  11,  eff  from  and  after  July  1,  1995. 

§  41-85-23.    Disclosure  of  information  received  through  hos- 
pice program. 

Information  received  by  persons  employed  by,  or  providing  services  to,  a 
hospice  or  received  by  the  licensing  agency  through  reports  or  inspection  shall 
be  deemed  privileged  and  confidential  information  and  shall  not  be  disclosed  to 
any  person  other  than  the  patient  or  the  family  without  the  written  consent  of 
that  patient,  the  patient's  guardian  or  the  patient's  family. 

SOURCES:  Laws,  1995,  ch.  325,  §  12,  eff  from  and  after  July  1,  1995. 

§  41-85-25.    Advertisement  of  hospice  program;  penalties. 

(1)  It  is  unlawful  for  any  person  or  public  body  to  offer  or  advertise  to  the 
public  in  any  way  by  any  medium  whatever  to  be  a  hospice  as  defined  in  this 
chapter  without  obtaining  a  valid  current  license.  It  is  unlawful  for  any  holder 
of  a  license  issued  pursuant  to  the  provisions  of  this  chapter  to  advertise  or 
hold  out  to  the  public  that  it  holds  a  license  for  a  hospice  program  other  than 
that  for  which  it  actually  holds  a  license. 

(2)  Any  person  found  guilty  of  violating  subsection  (1)  is  guilty  of  a 
misdemeanor,  punishable,  upon  conviction,  by  a  fine  of  not  more  than  Ten 
Thousand  Dollars  ($10,000.00)  or  by  imprisonment  in  the  county  jail  for  not 
greater  than  six  (6)  months,  or  both.  Each  day  of  a  continuing  violation  shall 
be  considered  a  separate  offense. 

SOURCES:  Laws,  1995,  ch.  325,  §  13,  eff  from  and  after  July  1,  1995. 

Cross  References  —  Imposition  of  standard  state  assessment  in  addition  to  all 
court  imposed  fines  or  other  penalties  for  any  misdemeanor  violation,  see  §  99-19-73. 
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Sec. 

41-86-1.  Short  title. 

41-86-3.  Establishment  of  program;  purpose;  funding;  administration;  temporary 

plan;  force  and  effect  of  section  [Repealed  effective  January  1,  2013]. 
41-86-5.  Definitions. 

41-86-7.  Establishment  of  insurance  program;  funding. 

41-86-9.  Transfer  of  health  insurance  program  from  State  and  School  Employees 

Health  Insurance  Management  Board  to  the  Division  of  Medicaid. 

41-86-11.  Implementation  of  program  by  Division  of  Medicaid;  reports;  contract- 
ing. 

41-86-13.         Funding;  source;  effect  on  program. 
41-86-15.         Ehgibihty  for  benefits. 

41-86-17.         Covered  benefits  and  services  to  be  provided;  deductibles  or  other 

cost-sharing  requirements  [Repealed  effective  January  1,  2013]. 
41-86-19.         Children's  Health  Insurance  Program  enrollment  outreach  initiative 

[Repealed  effective  January  1,  2013]. 
41-86-21.         Establishment  of  Children's  Health  Insurance  Program  Advisory  Board 

and  Joint  Legislative  Advisory  Committee  [Repealed  effective  January 

1,  2013]. 


§  41-86-1.    Short  title. 

This  chapter  shall  be  knov^n  as  and  may  be  cited  as  the  IVEississippi 
Children's  Health  Insurance  Program  Act. 

SOURCES:  Laws,  1998,  ch.  572,  §  1;  reenacted  without  change.  Laws,  2001,  ch. 
532,  §  1;  Laws,  2012,  ch.  334,  §  1,  eff  from  and  after  Jan.  1,  2013. 

Amendment  Notes  —  The  2012  amendment  effective  January  1,  2013,  substituted 
"IMississippi  Children's  Health  Insurance  Program  Act"  for  "IVIississippi  Children's 
Health  Care  Act." 

§  41-86-3.  Establishment  of  program;  purpose;  funding;  ad- 
ministration; temporary  plan;  force  and  effect  of  section 
[Repealed  effective  January  1,  2013]. 

(1)  There  is  established  a  statew^ide  Children's  Health  Insurance  Program 
under  Title  XXI  of  the  Social  Security  Act  to  provide  child  health-care 
assistance  to  targeted,  uninsured,  low-income  children  to  be  administered  by 
the  Division  of  Medicaid  in  the  Office  of  the  Governor.  The  term  "targeted, 
lov^-income  child"  means  a  child  through  age  eighteen  (18)  who  has  been 
determined  eligible  for  child  health  assistance  and  who  is  a  low-income  child, 
or  is  a  child  whose  family  income  exceeds  the  Medicaid  applicable  income  level, 
but  does  not  exceed  one  hundred  percent  (100%)  of  the  federal  poverty  level, 
and  is  not  eligible  for  medical  assistance  under  Title  XIX  or  is  not  covered 
under  a  group  health  plan. 
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(2)  The  Children's  Health  Insurance  Program  shall  provide  the  same 
benefits  to  children  enrolled  in  the  program  as  are  provided  to  Medicaid 
recipients  under  the  Mississippi  Medicaid  Laws,  Section  43-13-117. 

(3)  The  Children's  Health  Insurance  Program  shall  be  established  subject 
to  the  availability  of  funds  specifically  appropriated  by  the  Legislature  for  this 
purpose  and  federal  matching  funds  as  set  forth  in  Title  XXI  of  the  Social 
Security  Act. 

(4)  In  administering  the  Children's  Health  Insurance  Program,  the  Divi- 
sion of  Medicaid  shall  have  all  the  authority,  duties  and  responsibilities  set 
forth  in  Section  43-13-101  et  seq. 

(5)  This  section  authorizes  the  Division  of  Medicaid  to  submit  a  tempo- 
rary plan  for  children's  health  insurance  to  the  U.S.  Department  of  Health  and 
Human  Services. 

(6)  From  and  after  the  full  implementation  of  the  permanent  State  Child 
Health  Plan  authorized  under  Section  41-86-9,  this  section  shall  have  no  force 
and  effect. 

SOURCES:  Laws,  1998,  ch.  572,  §  2;  reenacted  without  change,  Laws,  2001,  ch. 
532,  §  2,  eff  from  and  after  June  30,  2001. 

Editor's  Note  —  Laws  of  2012,  ch.  334,  §  8,  effective  January  1,  2013,  provides: 

"SECTION  8.  Sections  41-86-3,  41-86-17,  41-86-19  and  41-86-21,  Mississippi  Code  of 
1972,  which  provide  for  a  temporary  program  for  children's  health  insurance,  specify 
the  covered  benefits  and  services  to  be  provided  under  the  Children's  Health  Insurance 
Program,  establish  a  Children's  Health  Insurance  Program  enrollment  outreach 
initiative,  and  establish  a  Children's  Health  Insurance  Program  advisory  board  and 
joint  legislative  advisory  committee,  are  repealed." 

Federal  Aspects  —  Title  XIX  of  the  Social  Security  Act,  see  42  USCS  §§  1396  et  seq. 

Title  XXI  of  the  Social  Security  Act,  State  Children's  Health  Insurance  Program,  see 
42  USCS  §§  1397aa  et  seq. 

§  41-86-5.  Definitions. 

As  used  in  this  chapter,  the  following  definitions  shall  haVe  the  meanings 
ascribed  in  this  section,  unless  the  context  indicates  otherwise: 

(a)  "Child"  means  an  individual  who  is  under  nineteen  (19)  years  of  age 
who  is  not  eligible  for  Medicaid  benefits  and  is  not  covered  by  other  health 
insurance. 

(b)  "Covered  benefits"  means  the  types  of  health  care  benefits  and 
services  provided  to  eligible  recipients  under  the  program. 

(c)  "Division"  means  the  Division  of  Medicaid  in  the  Office  of  the 
Governor. 

(d)  "Low-income  child"  means  a  child  whose  family  income  does  not 
exceed  two  hundred  percent  (200%)  of  the  poverty  level  for  a  family  of  the 
size  involved. 

(e)  "Plan"  means  the  State  Child  Health  Plan. 

(f)  "Program"  means  the  Mississippi  Children's  Health  Insurance  Pro- 
gram established  by  this  chapter. 
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(g)  "Recipient"  means  a  person  who  is  eligible  for  assistance  under  the 
program. 

(h)  "State  Child  Health  Plan"  means  the  permanent  plan  that  sets  forth 
the  manner  and  means  by  which  the  State  of  Mississippi  will  provide  health 
care  assistance  to  eligible  uninsured,  low-income  children  consistent  with 
the  provisions  of  Title  XXI  of  the  federal  Social  Security  Act,  as  amended. 

SOURCES:  Laws,  1998,  ch.  572,  §  3;  Laws,  1999,  ch.  546,  §  1;  reenacted  without 
change.  Laws,  2001,  ch.  532,  §  3;  Laws,  2012,  ch.  334,  §  2,  eff  from  and  after 
Jan.  1,  2013. 

Amendment  Notes  —  The  2012  amendment,  effective  January  1,  2013,  deleted 
former  "(a),  (b),  and  (c)"  which  provided  definitions  for  "Act",  "Administering  agency", 
and  "Board";  redesignated  former  (d)  through  (/),  as  present  (a)  through  (h);  substituted 
"this  chapter"  for  "Sections  41-86-5  through  41-86-17"  in  the  introductory  language  and 
in  (f);  substituted  "Mississippi  Children's  Health  Insurance  Program"  for  "Mississippi 
Children's  Health  Care  Act"  in  (f);  and  made  minor  stylistic  changes. 

Federal  Aspects  —  Title  XXI  of  the  Social  Security  Act,  State  Children's  Health 
Insurance  Program,  see  42  USCS  §§  1397aa  et  seq. 

§  41-86-7.    Establishment  of  insurance  program;  funding. 

There  is  established  a  Children's  Health  Insurance  Program  in  Missis- 
sippi, which  shall  be  financed  by  state  appropriations  and  federal  matching 
funds  received  by  the  state  under  the  Children's  Health  Insurance  Program 
established  by  Title  XXI  of  the  federal  Social  Security  Act,  as  amended. 

SOURCES:  Laws,  1998,  ch.  572,  §  4;  reenacted  without  change.  Laws,  2001,  ch. 
532,  §  4;  Laws,  2012,  ch.  334,  §  3,  eff  from  and  after  Jan.  1,  2013. 

Amendment  Notes  —  The  2012  amendment  effective  January  1,  2013,  rewrote  the 
section. 

§  41-86-9.  Transfer  of  health  insurance  program  from  State 
and  School  Employees  Health  Insurance  Management 
Board  to  the  Division  of  Medicaid. 

On  January  1,  2013,  the  Mississippi  Children's  Health  Insurance  Program 
and  the  current  contract  for  insurance  services  shall  be  transferred  from  the 
State  and  School  Employees  Health  Insurance  Management  Board  to  the 
Division  of  Medicaid,  and  the  division  shall  be  responsible  for  the  implemen- 
tation and  administration  of  the  Mississippi  Children's  Health  Insurance 
Program  in  accordance  with  federal  law  and  regulations  and  this  chapter  from 
and  after  January  1,  2013.  The  Health  Insurance  Management  Board  shall  be 
responsible  for  any  audit  or  claims  processing  issues  for  the  period  during 
which  the  board  administered  the  program. 

SOURCES:  Laws,  1998,  ch.  572,  §  5;  reenacted  without  change.  Laws,  2001,  ch. 
532,  §  5;  Laws,  2012,  ch.  334,  §  4,  eff  from  and  after  Jan.  1,  2013. 
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Editor's  Note  —  Section  25-43-1.101(3)  provides  that  any  reference  to  Section 
25-43-1  et  seq.  shall  be  deemed  to  mean  and  refer  to  Section  25-43-1.101  et  seq. 

Amendment  Notes  —  The  2012  amendment,  effective  January  1,  2013,  rewrote  the 
section. 

Federal  Aspects  —  Title  XXI  of  the  Social  Security  Act,  see  §§  42  USCS  1397aa  et 
seq. 

ATTORNEY  GENERAL  OPINIONS 


The  Dental  Care  Benefits  Law  (Section 
83-51-1  et  seq.)  is  inapplicable  to  the  Chil- 
dren's Health  Insurance  Program  (CHIP), 
which  is  not  under  the  jurisdiction  of  the 
Department  of  Insurance,  but  was,  pursu- 
ant to  Section  41-86-9,  developed  by  the 
Children's  Health  Insurance  Program 
Commission;  thus,  the  School  Employees 
Health  Insurance  Management  Board 
(HIMB)  is  not  prohibited  from  requiring 


that  dentists  meet  certain  minimum  re- 
quirements in  order  to  receive  reimburse- 
ment for  services  rendered  to  children 
under  CHIP,  nor  is  HIMB  prohibited  from 
requiring  that  dentists  participate  in  a 
provider  network  in  order  to  receive  reim- 
bursement for  services  rendered  to  chil- 
dren under  CHIP.  Anderson  and  Dale, 
Dec.  6,  2002,  A.G.  Op.  #02-0433. 


§  41-86-11.    Implementation  of  program  by  Division  of  Medic- 
aid; reports;  contracting. 

(1)  The  division  shall  adopt,  in  accordance  with  Section  25-43-1.101  et 
seq.,  rules  and  regulations  for  the  implementation  of  the  program,  and  for  the 
coordination  of  the  program  v^ith  the  state's  other  medical  assistance  pro- 
grams. 

(2)  The  division  shall  have  all  of  the  authority  set  forth  in  Section 
43-13-101  et  seq.  in  administering  the  program. 

(3)  The  division  shall  make  reports  to  the  federal  government  and  to  the 
Legislature  on  the  providing  of  benefits  to  those  children  under  the  program. 

(4)  The  division  shall  execute  a  contract  or  contracts  to  provide  the  health 
care  coverage  and  services  under  the  program  in  a  manner  that  is  consistent 
with  all  federal  and  state  procurement  regulations. 

SOURCES:  Laws,  1998,  ch.  572,  §  6;  reenacted  without  change,  Laws,  2001,  ch. 
532,  §  6;  Laws,  2012,  ch.  334,  §  5,  eff  from  and  after  Jan.  1,  2013. 

Amendment  Notes  —  The  2012  amendment  effective  January  1,  2013,  substituted 
"25-43-1.101"  for  "25-43-1"  in  (1);  in  (2),  deleted  "If  the  Division  of  Medicaid  is 
designated  as  the  administering  agency  for  the  program"  at  the  beginning,  and  added 
"in  administering  the  program"  at  the  end;  rewrote  (4);  substituted  "division"  for 
"administering  agency"  throughout;  and  made  minor  stylistic  changes. 

§  41-86-13.    Funding;  source;  effect  on  program. 

(1)  The  division  shall  receive  state  appropriations  for  the  program  and 
federal  matching  funds  under  the  Children's  Health  Insurance  Program 
established  by  Title  XXI  of  the  federal  Social  Security  Act,  as  amended,  for  the 
administration  of  the  program.  The  Legislature  shall  include  those  funds  as  a 
line  item  in  the  appropriation  to  the  division. 
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(2)  The  program  is  subject  to  the  availabihty  of  state  funds  specifically 
appropriated  by  the  Legislature  for  the  purpose  of  the  program  and  federal 
matching  funds  under  the  Children's  Health  Insurance  Program  established 
by  Title  XXI  of  the  federal  Social  Security  Act,  as  amended.  The  division  may 
limit  enrollment  as  necessary  to  ensure  that  the  costs  of  the  program  do  not 
exceed  the  total  amount  of  state  and  federal  funds  appropriated  by  the 
Legislature  for  that  purpose. 

SOURCES:  Laws,  1998,  ch.  572,  §  7;  reenacted  without  change.  Laws,  2001,  ch. 
532,  §  7;  Laws,  2012,  ch.  334,  §  6,  eff  from  and  after  Jan.  1,  2013. 

Amendment  Notes  —  The  2012  amendment  effective  January  1,  2013,  deleted  "and 
the  division  shall  provide  those  funds  to  the  administering  agency"  following  "Social 
Security  Act,  as  amended"  in  (1);  and  substituted  "division"  for  "Division  of  Medicaid" 
and  Children's  Health  Insurance  Program"  for  "State  Children's  Health  Program" 
throughout  the  section. 

Federal  Aspects  —  Title  XXI  of  the  Social  Security  Act,  State  Children's  Health 
Insurance  Program,  see  42  USCS  §§  1397aa  et  seq. 

§  41-86-15.    Eligibility  for  benefits. 

Persons  eligible  to  receive  covered  benefits  under  this  chapter  shall  be 
low-income  children  who  meet  the  eligibility  standards  set  forth  in  the  State 
Child  Health  Plan.  Any  person  who  is  eligible  for  benefits  under  the  Missis- 
sippi Medicaid  Law,  Section  43-13-101  et  seq.,  shall  not  be  eligible  to  receive 
benefits  under  this  chapter.  A  person  who  is  without  insurance  coverage  at  the 
time  of  application  for  the  program  and  who  meets  the  other  eligibility  criteria 
in  the  plan  shall  be  eligible  to  receive  covered  benefits  under  the  program. 

SOURCES:  Laws,  1998,  ch.  572,  §  8;  Laws,  2000,  ch.  625,  §  1;  reenacted  and 
amended.  Laws,  2001,  ch.  532,  §  8;  Laws,  2003,  ch.  543,  §  8;  Laws,  2012,  ch. 
334,  §  7,  eff  from  and  after  Jan.  1,  2013. 

Amendment  Notes  —  The  2012  amendment,  effective  January  1,  2013,  rewrote  the 
section. 

§  41-86-17.  Covered  benefits  and  services  to  be  provided; 
deductibles  or  other  cost-sharing  requirements  [Repealed 
effective  January  1,  2013]. 

The  covered  benefits  under  the  program  shall  include  all  health-care 
benefits  and  services  required  to  be  included  as  covered  benefits  under  Title 
XXI  of  the  federal  Social  Security  Act,  as  amended,  and  shall  include  early  and 
periodic  screening  and  diagnosis  services  at  least  equal  to  those  provided 
under  the  Medicaid  program.  The  benefits  and  services  offered  and  available  to 
state  employees  under  the  State  and  School  Employees  Health  Insurance  Plan 
shall  be  used  as  the  benchmark  for  benefits  and  services  under  the  program, 
with  an  emphasis  on  preventive  and  primary  care.  Benefits  and  services  to  be 
provided  under  the  program  shall  include:  vision  and  hearing  screening, 
eyeglasses  and  hearing  aids,  preventive  dental  care  and  routine  dental  fillings. 
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No  deductibles,  coinsurance  or  any  other  cost-sharing  shall  be  allowed  for  any 
of  the  benefits  and  services  named  in  the  preceding  sentence.  The  program  also 
may  cover  other  dental  services  including  amalgam  and  composite  restora- 
tions, extractions,  space  maintainors,  stainless  steel  crowns,  sealants,  pulpo- 
tomies,  pulpectomies,  and  treatment  of  periodontal  disease.  The  program  may 
exclude  from  participation  in  the  program  any  health-care  providers  who  do 
not  agree  to  hold  the  families  of  recipients  harmless  for  charges  in  excess  of 
plan  payments  for  covered  benefits. 

SOURCES:  Laws,  1998,  ch.  572,  §  9;  reenacted  and  amended,  Laws,  2001,  ch. 
532,  §  9,  eff  from  and  after  June  30,  2001. 

Editor's  Note  —  Laws  of  2012,  ch.  334,  §  8,  effective  January  1,  2013,  provides: 

"SECTION  8.  Sections  41-86-3,  41-86-17,  41-86-19  and  41-86-21,  Mississippi  Code  of 
1972,  which  provide  for  a  temporary  program  for  children's  health  insurance,  specify 
the  covered  benefits  and  services  to  be  provided  under  the  Children's  Health  Insurance 
Program,  establish  a  Children's  Health  Insurance  Program  enrollment  outreach 
initiative,  and  establish  a  Children's  Health  Insurance  Program  advisory  board  and 
joint  legislative  advisory  committee,  are  repealed." 

Federal  Aspects  —  Title  XXI  of  the  Social  Security  Act,  State  Children's  Health 
Insurance  Program,  see  42  USCS  §§  1397aa  et  seq. 

Cross  References  —  For  Mississippi  Medicaid  Program  and  the  Children's  Health 
Insurance  Program;  focused  on  premature  infant  healthcare,  see  §  43-13-147. 

§  41-86-19.    Children's  Health  Insurance  Program  enrollment 
outreach  initiative  [Repealed  effective  January  1,  2013]. 

(1)  The  Division  of  Medicaid  shall  develop  a  Children's  Health  Insurance 
Program  enrollment  outreach  initiative  in  cooperation  with  the  State  Depart- 
ment of  Education's  federal  free  and  reduced  lunch  program,  the  State 
Department  of  Health,  the  Department  of  Human  Services,  the  Department  of 
Finance  and  Administration,  community  health  centers,  the  Mississippi  State 
Medical  Association,  the  Mississippi  State  Hospital  Association,  other  health 
provider  associations  and  community  action  agencies/Headstart  centers.  The 
enrollment  outreach  initiative  shall  be  the  responsibility  of  the  CHIP  Infor- 
mation Coordinator  within  the  Division  of  Medicaid.  The  Division  of  Medicaid 
is  authorized  to  maintain  a  statewide  in-coming  wide  area  telephone  service 
for  the  purpose  of  providing  information  for  and  encouraging  Children's  Health 
Insurance  Program  enrollment. 

(2)  (a)  The  CHIP  Advisory  Board  estabhshed  under  Section  41-86-21(1) 
shall  conduct  a  community-based  outreach  and  education  campaign  to 
provide  information  relating  to  the  availability  of  health  benefits  for  children 
through  Medicaid  and  the  Children's  Health  Insurance  Program.  The  CHIP 
Advisory  Board  shall  conduct  the  campaign  in  a  manner  that  promotes 
enrollment  in  all  state  child  health  programs  and  supports  existing  outreach 
and  enrollment  initiatives,  including  the  initiative  mandated  under  subsec- 
tion (1)  of  this  section. 

(b)  The  CHIP  Advisory  Board  may  contract  with  community-based 
organizations  or  coalitions  of  community-based  organizations  to  implement 
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the  community-based  outreach  and  education  campaign,  and  shall  promote 
and  encourage  voluntary  efforts  to  implement  the  campaign.  The  CHIP 
Advisory  Board  shall  procure  any  contracts  through  a  process  designed  by 
the  advisory  board  to  encourage  broad  participation  of  organizations,  includ- 
ing those  organizations  that  target  population  groups  with  high  levels  of 
uninsured  children. 

(c)  Funding  for  the  community-based  outreach  and  education  campaign 
and  for  any  contracts  executed  by  the  CHIP  Advisory  Board  to  implement 
the  campaign  shall  be  provided  by  the  Division  of  Medicaid. 

SOURCES:  Laws,  1999,  ch.  546,  §  2;  Laws,  2000,  ch.  625,  §  2,  eff  from  and  after 
passage  (approved  May  23,  2000.) 

Editor's  Note  —  Laws  of  2012,  ch.  334,  §  8,  effective  January  1,  2013,  provides: 
"SECTION  8.  Sections  41-86-3,  41-86-17,  41-86-19  and  41-86-21,  Mississippi  Code  of 
1972,  which  provide  for  a  temporary  program  for  children's  health  insurance,  specify 
the  covered  benefits  and  services  to  be  provided  under  the  Children's  Health  Insurance 
Program,  establish  a  Children's  Health  Insurance  Program  enrollment  outreach 
initiative,  and  establish  a  Children's  Health  Insurance  Program  advisory  board  and 
joint  legislative  advisory  committee,  are  repealed." 

§  41-86-21.  Establishment  of  Children's  Health  Insurance 
Program  Advisory  Board  and  Joint  Legislative  Advisory 
Committee  [Repealed  effective  January  1,  2013]. 

(1)  There  is  hereby  established  a  C.H.I. P.  Advisory  Board  to  advise  the 
State  and  Public  School  Employees  Health  Insurance  Management  Board 
relative  to  the  Children's  Health  Insurance  Program.  The  C.H.I. P.  Advisory 
Board  shall  be  composed  of  the  Executive  Director  of  the  Mississippi  State 
Department  of  Health,  the  Executive  Director  of  the  Division  of  Medicaid, 
Office  of  the  Governor,  one  (1)  member  of  the  State  and  Public  School 
Employees'  Health  Insurance  Management  Board  to  be  appointed  by  the 
chairman  of  the  board,  and  two  (2)  health-care  providers  of  services  to  children 
appointed  by  the  Governor  for  terms  concurrent  with  that  of  the  Governor.  For 
attending  meetings  of  the  C.H.I. P.  Advisory  Board,  those  members  who  are  not 
state  officials  or  state  employees  shall  receive  the  per  diem  authorized  under 
Section  25-3-69  and  shall  receive  expense  reimbursement  as  authorized  under 
Section  25-3-41. 

(2)  There  is  hereby  established  a  Joint  C.H.I. P.  Advisory  Committee  to 
meet  with  the  C.H.I. P.  Advisory  Board  and  advise  the  State  and  Public  School 
Employees  Health  Insurance  Management  Board  relative  to  the  Children's 
Health  Insurance  Program.  The  Joint  C.H.I. P.  Advisory  Committee  shall  be 
composed  of  the  Chairman  of  the  House  Public  Health  and  Welfare  Committee, 
the  Chairman  of  the  Senate  Public  Health  and  Welfare  Committee,  one  (1) 
member  of  the  Senate  appointed  by  the  Lieutenant  Governor  to  serve  at  the 
will  and  pleasure  of  the  Lieutenant  Governor,  and  one  (1)  member  of  the  House 
of  Representatives  appointed  by  the  Speaker  of  the  House  to  serve  at  the  will 
and  pleasure  of  the  Speaker.  The  committee  shall  meet  upon  the  call  of  the 
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Chairman  of  the  C.H.I.P.  Advisory  Board.  The  appointing  authorities  may 
designate  an  alternate  member  from  their  respective  houses  to  serve  when  the 
regular  designee  is  unable  to  attend  such  meetings  of  the  committee.  For 
attending  meetings  of  the  Joint  C.H.I.P.  Advisory  Committee,  such  legislators 
shall  receive  per  diem  and  expenses  which  shall  be  paid  from  the  contingent 
expense  funds  of  their  respective  houses  in  the  same  amounts  as  provided  for 
committee  meetings  when  the  Legislature  is  not  in  session;  however,  no  per 
diem  and  expenses  for  attending  meetings  of  the  committee  will  be  paid  while 
the  Legislature  is  in  session. 

SOURCES:  Laws,  1999,  ch.  546,  §  3,  eff  from  and  after  passage  (approved  Apr. 
21,  1999.) 

Editor's  Note  —  Laws  of  2012,  ch.  334,  §  8,  effective  January  1,  2013,  provides: 
"SECTION  8.  Sections  41-86-3,  41-86-17,  41-86-19  and  41-86-21,  Mississippi  Code  of 
1972,  which  provide  for  a  temporary  program  for  children's  health  insurance,  specify 
the  covered  benefits  and  services  to  be  provided  under  the  Children's  Health  Insurance 
Program,  establish  a  Children's  Health  Insurance  Program  enrollment  outreach 
initiative,  and  establish  a  Children's  Health  Insurance  Program  advisory  board  and 
joint  legislative  advisory  committee,  are  repealed." 
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Short  title. 
Legislative  findings. 
Definitions. 

State  Interagency  Coordinating  Council;  membership;  meetings;  duties 
of  council;  conflict  of  interests. 

Minimum  components  of  statewide  system  of  programs  providing  early 
intervention  services;  council  to  establish  plan. 

Responsibilities  of  lead  agency;  participating  agencies  to  cooperate  with 
lead  agency  and  council. 

Local  interagency  coordinating  councils;  duties;  membership. 
Services  provided  to  infants  and  toddlers  and  their  families  upon 
implementation  of  early  intervention  plan;  individualized  family  service 
plan  to  serve  as  comprehensive  service  plan  for  all  agencies. 
Additional  federal  and  state  funding  to  be  used  to  supplement  and 
increase  existing  funding. 

Implementation  of  early  intervention  program. 

Review  of  budgets  and  policies  of  participating  agencies;  financial 
responsibility. 


Editor's  Note  —  Laws  of  1990,  ch  554,  §  10,  provided  for  the  automatic  repeal  of 
this  chapter  effective  from  and  after  June  30,  1994.  Subsequently,  Laws  of  1994,  ch. 
379,  §  1,  amended  Laws  of  1990,  ch.  554,  §  10,  to  delete  the  automatic  repealer. 


This  chapter  shall  be  knov^n  and  may  be  cited  as  the  Early  Intervention 
Act  for  Infants  and  Toddlers. 

SOURCES:  Laws,  1990,  ch.  554,  §  1,  eff  from  and  after  July  1,  1990. 

§  41-87-3.    Legislative  findings. 

The  Legislature  finds  that  there  is  an  urgent  and  substantial  need  to 
develop  and  implement  a  statewide,  comprehensive,  coordinated,  multidisci- 
plinary,  interagency  system  of  early  intervention  services,  which  is  family 
centered  and  community  based,  for  all  eligible  infants  and  toddlers  and  their 
families. 

SOURCES:  Laws,  1990,  ch.  554,  §  2;  Laws,  1993,  ch.  424,  §  1,  eff  from  and  after 
July  1,  1993. 


§  41-87-1.    Short  title. 
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§  41-87-5.    Definitions.  * 

Unless  the  context  requires  otherwise,  the  following  definitions  in  this 
section  apply  throughout  this  chapter: 

(a)  "Eligible  infants  and  toddlers"  or  "eligible  children"  means  children 
from  birth  through  thirty-six  (36)  months  of  age  who  need  early  intervention 
services  because  they: 

(i)  Are  experiencing  developmental  delays  as  measured  by  appropri- 
ate diagnostic  instruments  and  procedures  in  one  or  more  of  the  following 
areas: 

(A)  Cognitive  development; 

(B)  Physical  development,  including  vision  or  hearing; 

(C)  Communication  development; 

(D)  Social  or  emotional  development; 

(E)  Adaptive  development. 

(ii)  Have  a  diagnosed  physical  or  mental  condition,  as  defined  in  state 
policy,  that  has  a  high  probability  of  resulting  in  developmental  delay. 

(iii)  Are  at  risk  of  having  substantial  developmental  delays  if  early 
intervention  services  are  not  provided  due  to  conditions  as  defined  in  state 
policy.  (This  category  may  be  served  at  the  discretion  of  the  lead  agency 
contingent  upon  available  resources.) 

(b)  "Early  intervention  services"  are  developmental  services  that: 

(i)  Are  provided  under  public  supervision; 

(ii)  Are  provided  at  no  cost  except  where  federal  or  state  law  provides 
for  a  system  of  payments  by  families,  including  a  schedule  of  sliding  fees; 

(iii)  Are  designed  to  meet  the  developmental  needs  of  an  infant  or 
toddler  with  a  disability  in  any  one  or  more  of  the  following  areas: 

(A)  Physical  development; 

(B)  Cognitive  development; 

(C)  Communication  development; 

(D)  Social  or  emotional  development;  or 

(E)  Adaptive  development; 

(iv)  Meet  the  requirements  of  Part  C  of  the  Individuals  with  Disabili- 
ties Education  Act  (IDEA)  and  the  early  intervention  standards  of  the 
State  of  Mississippi; 

(v)  Include,  but  are  not  limited  to,  the  following  services: 

(A)  Assistive  technology  devices  and  assistive  technology  services; 

(B)  Audiology; 

(C)  Family  training,  counseling  and  home  visits; 

(D)  Health  services  necessary  to  enable  a  child  to  benefit  from  other 
early  intervention  services; 

(E)  Medical  services  only  for  diagnostic  or  evaluation  purposes; 

(F)  Nutrition  services; 

(G)  Occupational  therapy; 

(H)  Physical  therapy; 

(I)  Psychological  services; 
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(J)  Service  coordination  (case  management); 

(K)  Social  work  services; 

(L)  Special  instruction; 

(M)  Speech-language  pathology; 

(N)  Transportation  and  related  costs  that  are  necessary  to  enable 
an  infant  or  toddler  and  her/his  family  to  receive  early  intervention 
services;  and 

(0)  Vision  services; 

(vi)  Are  provided  by  qualified  personnel  as  determined  by  the  state's 
personnel  standards,  including: 

(A)  Audiologists; 

(B)  Family  therapists; 

(C)  Nurses; 

(D)  Nutritionists; 

(E)  Occupational  therapists; 

(F)  Orientation  and  mobility  specialists; 

(G)  Pediatricians  and  other  physicians; 

(H)  Physical  therapists; 

(1)  Psychologists; 
(J)  Social  workers; 
(K)  Special  educators; 

(L)  Speech  and  language  pathologists; 

(vii)  Are  provided,  to  the  maximum  extent  appropriate,  in  natural 
environments,  including  the  home,  and  community  settings  in  which 
children  without  disabilities  would  participate; 

(viii)  Are  provided  in  conformity  with  an  individualized  family  ser- 
vice plan. 

(c)  "Council"  means  the  State  Interagency  Coordinating  Council  estab- 
lished under  Section  41-87-7. 

(d)  "Lead  agency"  means  the  State  Department  of  Health. 

(e)  "Participating  agencies"  includes,  but  is  not  limited  to,  the  State 
Department  of  Education,  the  Department  of  Human  Services,  the  State 
Department  of  Health,  the  Division  of  Medicaid,  the  State  Department  of 
Mental  Health,  the  University  Medical  Center,  the  Board  of  Trustees  of 
State  Institutions  of  Higher  Learning  and  the  State  Board  for  Community 
and  Junior  Colleges. 

(f)  "Local  community"  means  a  county  either  jointly,  severally,  or  a 
portion  thereof,  participating  in  the  provision  of  early  intervention  services. 

(g)  "Primary  service  agency"  means  the  agency,  whether  a  state  agency, 
local  agency,  local  interagency  council  or  service  provider  which  is  desig- 
nated by  the  lead  agency  to  serve  as  the  fiscal  and  contracting  agent  for  a 
local  community. 

(h)  "Multidisciplinary  team"  means  a  group  comprised  of  the  parent(s) 
or  legal  guardian  and  the  service  providers,  as  appropriate,  described  in 
paragraph  (b)  of  this  section,  who  are  assembled  for  the  purposes  of: 

(i)  Assessing  the  developmental  needs  of  an  infant  or  toddler; 
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(ii)  Developing  the  individualized  family  service  plan;  and 

(iii)  Providing  the  infant  or  toddler  and  his  or  her  family  with  the 
appropriate  early  intervention  services  as  detailed  in  the  individualized 
family  service  plan. 

(i)  "Individualized  family  service  plan"  means  a  written  plan  designed 
to  address  the  needs  of  the  infant  or  toddler  and  his  or  her  family  as  specified 
under  Section  41-87-13. 

(j)  "Early  intervention  standards"  means  those  standards  established 
by  any  agency  or  agencies  statutorily  designated  the  responsibility  to 
establish  standards  for  infants  and  toddlers  with  disabilities,  in  coordination 
with  the  council  and  in  accordance  with  Part  C  of  IDEA. 

(k)  "Early  intervention  system"  means  the  total  collaborative  effort  in 
the  state  that  is  directed  at  meeting  the  needs  of  eligible  children  and  their 
families. 

(/)  "Parent,"  for  the  purpose  of  early  intervention  services,  means  a 
parent,  a  guardian,  a  person  acting  as  a  parent  of  a  child,  foster  parent,  or 
an  appointed  surrogate  parent.  The  term  does  not  include  the  state  if  the 
child  is  a  ward  of  the  state  where  the  child  has  not  been  placed  with 
individuals  to  serve  in  a  parenting  capacity,  such  as  foster  parents,  or  when 
a  surrogate  parent  has  not  been  appointed.  When  a  child  is  the  ward  of  the 
state,  a  Department  of  Human  Services  representative  will  act  as  parent  for 
purposes  of  service  authorization. 

(m)  "Policies"  means  the  state  statutes,  regulations.  Governor's  orders, 
directives  by  the  lead  agency,  or  other  written  documents  that  represent  the 
state's  position  concerning  any  matter  covered  under  this  chapter. 

(n)  "Regulations"  means  the  United  States  Department  of  Education's 
regulations  concerning  the  governance  and  implementation  of  Part  C  of 
IDEA,  the  Early  Intervention  Program  for  Infants  and  Toddlers  with 
Disabilities. 

SOURCES:  Laws,  1990,  ch.  554,  §  3;  Laws,  1993,  ch.  424,  §  2;  Laws,  2001,  ch.  392, 
§  1,  eff  from  and  after  July  1,  2001. 

Cross  References  —  State  Department  of  Education,  see  §  37-3-1  et  seq. 
State  Board  for  Community  and  Junior  Colleges,  see  §  37-4-3. 
Department  of  Human  Services,  see  §  37-33-151  et  seq. 

Section  37-4-5  provides  that  the  terms  "Junior  College  Commission"  and  "State  Board 
for  Community  and  Junior  Colleges,"  wherever  they  appear  in  the  laws  of  Mississippi, 
shall  mean  the  "Mississippi  Community  College  Board." 

Board  of  Trustees  of  State  Institutions  of  Higher  Learning,  see  §  37-101-1. 

University  Medical  Center,  see  §  37-115-21  et  seq. 

State  Department  of  Health,  see  §  41-3-1  et  seq. 

State  Department  of  Mental  Health,  see  §  41-4-5  et  seq. 

Division  of  Medicaid,  see  §  43-13-107  et  seq. 

Federal  Aspects  —  Individuals  with  Disabilities  Act  (IDEA),  see  20  USCS  §§  1400 
et  seq. 
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§  41-87-7.    State  Interagency  Coordinating  Council;  member- 
ship; meetings;  duties  of  council;  conflict  of  interests. 

(1)  For  the  purposes  of  implementing  this  chapter,  the  Governor  shall 
appoint  a  State  Interagency  Coordinating  Council. 

(2)  The  council  shall  be  appointed  by  the  Governor.  In  making  the 
appointments  to  the  council,  the  Governor  shall  ensure  that  the  membership  of 
the  council  reasonably  represents  the  population  of  the  state. 

(a)  The  Governor  shall  designate  a  member  of  the  council  to  serve  as  the 
chairperson  of  the  council  or  shall  require  the  council  to  so  designate  such  a 
member.  Any  member  of  the  council  who  is  a  representative  of  the  lead 
agency  may  not  serve  as  the  chairperson  of  the  council. 

(b)  The  council  shall  be  composed  as  follows: 

(i)  At  least  twenty  percent  (20%)  of  the  members  shall  be  parents, 
including  minority  parents,  of  infants  or  toddlers  with  disabilities  or 
children  with  disabilities  aged  twelve  (12)  or  younger,  with  knowledge  of, 
or  experience  with,  programs  for  infants  and  toddlers  with  disabilities.  At 
least  one  (1)  such  member  shall  be  a  parent  of  an  infant  or  toddler  with  a 
disability  or  a  child  with  a  disability  aged  six  (6)  or  younger.  Parental 
representatives  shall  not  be  employees  of  any  agency  or  organization 
which  provides  early  intervention  services; 

(ii)  At  least  twenty  percent  (20%)  of  the  members  shall  be  public  or 
private  providers  of  early  intervention  services; 

(iii)  At  least  one  (1)  member  shall  be  from  the  State  Legislature; 

(iv)  At  least  one  (1)  member  shall  be  involved  in  personnel  prepara- 
tion; 

(v)  At  least  one  (1)  member  shall  be  from  each  of  the  state  agencies 
involved  in  the  provision  of  or  payment  for  early  intervention  services  to 
infants  and  toddlers  with  disabilities  and  their  families  and  shall  have 
sufficient  authority  to  engage  in  policy  planning  and  implementation  on 
behalf  of  such  agencies; 

(vi)  At  least  one  (1)  member  shall  be  from  the  state  educational 
agency  responsible  for  preschool  services  to  children  with  disabilities  and 
shall  have  sufficient  authority  to  engage  in  policy  planning  and  implemen- 
tation on  behalf  of  such  agency; 

(vii)  At  least  one  (1)  member  shall  be  from  the  agency  responsible  for 
the  state  governance  of  insurance,  especially  in  the  area  of  health 
insurance; 

(viii)  At  least  one  (1)  member  must  be  from  a  Head  Start  agency  or 
program  in  the  state; 

(ix)  At  least  one  (1)  member  must  be  from  a  state  agency  responsible 
for  child  care; 

(x)  The  council  may  include  other  members  selected  by  the  Governor, 
including  a  representative  from  the  Bureau  of  Indian  Affairs  (BIA),  or 
where  there  is  no  BIA  operated  or  funded  school,  from  the  Indian  Health 
Service  or  the  tribe/tribal  council. 
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(3)  The  council  shall  meet  at  least  quarterly  in  such  places  as  it  deems 
necessary.  The  meetings  shall  be  publicly  announced,  and  to  the  extent 
appropriate,  open  and  accessible  to  the  general  public. 

(4)  The  council  may  prepare  and  approve  a  budget  using  Part  C  funds  to 
conduct  hearings  and  forums,  to  reimburse  members  of  the  council  for 
reasonable  and  necessary  expenses  for  attending  council  meetings  and  per- 
forming council  duties  (including  child  care  for  parent  representatives),  to  pay 
compensation  to  a  member  of  the  council  if  such  member  is  not  employed  or 
must  forfeit  wages  from  other  employment  when  performing  official  council 
business,  to  hire  staff,  and  to  obtain  the  services  of  such  professional,  technical 
and  clerical  personnel  as  may  be  necessary  to  carry  out  its  functions  under  this 
chapter. 

(5)  The  council  shall: 

(a)  Advise  and  assist  the  lead  agency  in  the  performance  of  its  respon- 
sibilities, particularly  the  identification  of  the  sources  of  fiscal  and  other 
support  for  services  for  early  intervention  programs,  assignment  of  financial 
responsibility  by  the  appropriate  agency,  and  the  promotion  of  the  inter- 
agency agreements; 

(b)  Advise  and  assist  the  lead  agency  in  the  preparation  of  applications 
for  funding  under  Part  C  of  Public  Law  102-119; 

(c)  Prepare  and  submit  an  annual  report  to  the  Governor  and  to  the 
United  States  Secretary  of  Education  on  the  status  of  early  intervention 
programs  for  eligible  infants  and  toddlers  and  their  families  operated  within 
the  state; 

(d)  Advise  and  assist  the  lead  agency  in  the  development  and  imple- 
mentation of  the  policies  that  constitute  the  statewide  system; 

(e)  Assist  the  lead  agency  in  achieving  the  full  participation,  coordina- 
tion and  cooperation  of  all  appropriate  public  agencies  in  the  state; 

(f)  Assist  the  lead  agency  in  the  effective  implementation  of  the  state- 
wide system,  by  establishing  a  process  that  includes: 

(i)  Seeking  information  from  service  providers,  service  coordinators, 
parents  and  others  about  any  federal,  state  or  local  policies  that  impede 
timely  service  delivery;  and 

(ii)  Taking  steps  to  ensure  that  any  policy  problems  are  identified  and 
resolved; 

(g)  To  the  extent  appropriate,  assist  the  lead  agency  in  the  resolution  of 
disputes; 

(h)  Advise  and  assist  the  state  educational  agency  regarding  the 
transition  of  toddlers  with  disabilities  to  services  provided  under  Section  619 
of  Part  B  of  Public  Law  105-17,  to  the  extent  such  services  are  appropriate; 
and 

(i)  Perform  other  functions  as  defined  in  the  regulations. 

(6)  The  council  may  advise  and  assist  the  lead  agency  and  the  state 
educational  agency  regarding  the  provision  of  appropriate  services  for  children 
aged  birth  to  five  (5),  inclusive. 
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(7)  No  member  of  the  council  shall  cast  a  vote  on  any  matter  which  would 
provide  direct  financial  benefit  to  that  member  or  otherwise  give  the  appear- 
ance of  a  conflict  of  interest  under  state  law. 

SOURCES:  Laws,  1990,  ch.  554,  §  4;  Laws,  1993,  ch.  424,  §  3;  Laws,  2001,  ch.  392, 
§  2,  eff  from  and  after  July  1,  2001. 

Cross  References  —  Definition  of  lead  agency  and  participating  agencies,  see 
§  41-87-5. 
Definition  of  "Council",  see  §  41-87-5. 

Federal  Aspects  —  Public  Law  102-119  and  Public  Law  105-17  are  codified  in 
various  sections  of  Title  20,  Chapter  33  (20  USCS  §§  1400  et  seq). 

§  41-87-9.  Minimum  components  of  statewide  system  of  pro- 
grams providing  early  intervention  services;  council  to  es- 
tablish plan. 

(1)  A  statewide  system  of  coordinated,  comprehensive,  multidisciplinary, 
interagency  programs  providing  appropriate  early  intervention  services  to  all 
eligible  infants  and  toddlers  and  their  families,  including  eligible  Indian 
infants  and  toddlers  and  their  families  on  reservations,  shall  include  the 
following  minimum  components: 

(a)  Eligibility  criteria  and  procedures  including  a  definition  of  the  term 
"developmentally  delayed"  that  will  be  used  by  the  state  in  carrying  out 
programs  under  this  chapter; 

(b)  Timetables  for  ensuring  that  appropriate  early  intervention  services 
will  be  available  to  all  eligible  children  in  the  state,  including  Indian  infants 
and  toddlers  on  reservations; 

(c)  A  timely,  comprehensive,  multidisciplinary  evaluation  of  the  func- 
tioning of  each  infant  and  toddler  with  a  disability  in  the  state,  and  a 
family-directed  assessment  of  the  resources,  priorities  and  concerns  of  the 
family  and  the  identification  of  the  supports  and  services  necessary  to 
enhance  the  family's  capacity  to  meet  the  developmental  needs  of  their 
infant  or  toddler  with  a  disability; 

(d)  For  each  eligible  child,  an  individualized  family  service  plan  includ- 
ing service  coordination  (case  management)  services  in  accordance  with  such 
service  plan.  The  individualized  family  services  plan  shall  be  in  writing, 
done  in  accordance  with  Part  C  regulations,  and  contain  a  statement  of  the 
natural  environments  in  which  early  intervention  services  shall  appropri- 
ately be  provided,  as  well  as  all  components  listed  in  the  Part  C  regulations; 

(e)  A  comprehensive  interagency  child  find  system  that  includes  a 
system  for  making  referrals  to  service  providers  that  includes  timelines  and 
provides  for  participation  by  primary  referral  sources; 

if)  A  public  awareness  program  focusing  on  early  identification  of 
infants  and  toddlers  with  disabilities,  including  preparation  and  dissemina- 
tion by  the  lead  agency  to  all  primary  referral  sources  of  information 
materials  for  parents  on  the  availability  of  early  intervention  services,  and 
procedures  for  determining  the  extent  to  which  primary  referral  sources, 
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especially  hospitals  and  physicians,  disseminate  information  on  the  avail- 
ability of  early  intervention  services  to  parents  of  infants  with  disabilities; 

(g)  A  central  directory  which  includes  early  intervention  services, 
resources  and  experts  available  in  the  state  and  research  and  demonstration 
projects  being  conducted  in  the  state; 

(h)  A  comprehensive  system  of  personnel  development,  including  the 
training  of  paraprofessionals  and  the  training  of  primary  referral  sources 
respecting  the  basic  components  of  early  intervention  services  available  in 
the  state,  that  is  consistent  with  the  comprehensive  system  of  personnel 
development  described  in  Part  B  of  IDEA  and  that  may  include: 

(i)  Implementing  innovative  strategies  and  activities  for  the  recruit- 
ment and  retention  of  early  intervention  service  providers; 

(ii)  Promoting  the  preparation  of  early  intervention  providers  who 
are  fully  and  appropriately  qualified  to  provide  early  intervention  services 
under  this  chapter; 

(iii)  Training  personnel  to  work  in  rural  areas;  and 

(iv)  Training  personnel  to  coordinate  transition  services  for  infants 
and  toddlers  with  disabilities  from  an  early  intervention  program  in  the 
early  intervention  system  to  a  preschool  program  under  Section  619  of 
IDEA; 

(i)  A  single  line  of  responsibility  in  the  lead  agency  for  carrying  out: 

(i)  The  general  administration  and  supervision  of  programs  and 
activities  receiving  assistance  under  Part  C  of  IDEA,  and  the  monitoring 
of  programs  and  activities  used  by  the  state  to  carry  out  this  chapter, 
whether  or  not  such  programs  or  activities  are  receiving  assistance  made 
available  under  Part  C,  to  ensure  that  the  state  complies  with  Part  C; 

(ii)  The  identification  and  coordination  of  all  available  resources 
within  the  state  from  federal,  state,  local  and  private  sources; 

(iii)  The  assignment  of  financial  responsibility  in  accordance  with 
state  and  federal  law  to  the  appropriate  agencies; 

(iv)  The  development  of  procedures  to  ensure  that  services  are 
provided  to  infants  and  toddlers  with  disabilities  and  their  families  in  a 
timely  manner  pending  the  resolution  of  any  disputes  among  public 
agencies  or  service  providers; 

(v)  The  resolution  of  intra-  and  interagency  disputes;  and 

(vi)  The  entry  into  formal  interagency  agreements  that  define  the 
financial  responsibility  of  each  agency  for  paying  for  early  intervention 
services  (consistent  with  state  law)  and  procedures  for  resolving  disputes 
and  that  include  all  additional  components  necessary  to  ensure  meaning- 
ful cooperation  and  coordination; 

(j)  A  policy  pertaining  to  contracting  or  making  arrangements  with 
service  providers  to  provide  early  intervention  services  in  the  state  as  a  part 
of  the  early  intervention  system  in  accordance  with  state  law,  state  regula- 
tion and  Part  C  of  IDEA; 

(k)  A  procedure  for  timely  reimbursement  of  funds  used  in  accordance 
with  Section  41-87-15; 
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(/)  Procedural  safeguards  with  respect  for  programs  participating  in  the 
early  intervention  system; 

(m)  Policies  and  procedures  relating  to  the  establishment  and  mainte- 
nance of  standards  to  ensure  that  personnel  necessary  to  implement  the 
early  intervention  system  are  adequately  and  appropriately  prepared  and 
trained  including: 

(i)  The  establishment  and  maintenance  of  standards  which  are  con- 
sistent with  any  state-approved  or  recognized  certification,  licensing, 
registration  or  other  comparable  requirements  which  apply  to  the  area  in 
which  such  personnel  are  providing  early  intervention  services;  and 

(ii)  To  the  extent  such  standards  are  not  based  on  the  highest 
requirements  of  the  state  applicable  to  a  specific  profession  or  discipline, 
the  steps  the  state  is  taking  to  require  the  retraining  or  hiring  of  personnel 
that  meet  appropriate  professional  requirements  in  the  state; 

(n)  A  system  for  compiling  data  on  the  number  of  infants  and  toddlers 
with  disabilities  and  their  families  in  the  state  in  need  of  appropriate  early 
intervention  services,  the  numbers  of  such  infants  and  toddlers  and  their 
families  served,  the  t3^es  of  services  provided,  and  other  information 
required  by  the  U.S.  Secretary  of  Education,  or  state  regulation. 

SOURCES:  Laws,  1990,  ch.  554,  §  5;  Laws,  1993,  ch.  424,  §  4;  Laws,  2001,  ch.  392, 
§  3,  eff  from  and  after  July  1,  2001. 

Cross  References  —  Definition  of  lead  agency,  see  §  41-87-5. 

Duty  of  Interagency  Coordinating  Council  to  coordinate  development  of  statewide 
plan  for  services  containing  the  components  outlined  in  this  section,  see  §  41-87-7. 

Federal  Aspects  —  Individuals  with  Disabilities  Act  (IDEA),  see  20  USCS  §§  1400 
et  seq, 

§  41-87-11.    Responsibilities  of  lead  agency;  participating 
agencies  to  cooperate  with  lead  agency  and  council. 

(1)  The  lead  agency  shall  have  the  following  responsibilities  in  the 
implementation  of  this  chapter: 

(a)  General  administering  and  supervising  programs  and  activities 
receiving  Part  C  funds  and  the  monitoring  of  programs  and  activities  used  by 
the  state  to  carry  out  this  chapter,  whether  or  not  such  programs  or  activities 
are  receiving  Part  C  funds,  to  ensure  that  the  state  complies  with  this 
chapter; 

(b)  Identifying  and  coordinating  all  available  financial  resources  within 
the  state  from  federal,  state,  local  and  private  sources; 

(c)  Developing  procedures  to  ensure  that  services  are  provided  to 
eligible  children  and  their  families  in  a  timely  manner  pending  the  resolu- 
tion of  any  disputes  among  public  agencies  or  service  providers; 

(d)  Ensuring  effective  implementation  of  procedural  safeguards  by  each 
public  agency  in  the  state  that  is  involved  in  the  provision  of  early 
intervention  services; 
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(e)  Entering  into  formal  interagency  agreements  that  define  the  finan- 
cial responsibility  of  each  agency  for  paying  for  early  intervention  services 
(consistent  with  other  state  laws)  and  procedures  for  resolving  intra-  and 
interagency  disputes  and  that  include  all  additional  components  necessary 
to  ensure  meaningful  cooperation; 

(f)  Entering  into  contracts  with  agencies  within  a  local  community 
which  have  been  designated  by  the  lead  agency  as  being  a  primary  service 
agency  within  the  community; 

(g)  Developing  procedures  to  ensure  that  available  services  are  pro- 
vided to  eligible  children  and  their  families  in  a  timely  manner,  pending  the 
resolution  of  disputes  among  public  agencies  or  service  providers; 

(h)  Resolving  individual  disputes  in  accordance  with  the  regulations; 

(i)  Adopting  and  using  proper  methods  of  administering  each  program 
including: 

(i)  Monitoring  of  agencies,  institutions  and  organizations  receiving 
assistance  under  Part  C  of  Public  Law  102-119; 

(ii)  Enforcing  of  any  obligations  imposed  on  those  agencies  providing 
early  intervention  services  according  to  Part  C  of  Public  Law  102-119  and 
the  standards  of  the  state; 

(iii)  Providing  technical  assistance  to  agencies  in  the  program; 

(iv)  Correction  of  deficiencies  that  are  identified  through  monitoring; 
(j)  Establishing  state  policies  related  to  how  services  to  children  eligible 

under  this  chapter  and  their  families  will  be  paid  for  under  the  state's  early 
intervention  system  in  accordance  with  federal  regulations; 

(k)  Development  of  policies,  standards  and  regulations  necessary  for 
implementation  of  the  state  early  intervention  plan  that  are  in  compliance 
with  the  federal  regulations;  and 

(Z)  Provision  of  technical  assistance  to  localities  in  the  establishment 
and  operation  of  local  interagency  coordinating  councils  which  may  also  be 
designated  as  primary  service  agencies  for  an  area. 
(2)  All  participating  agencies  shall  cooperate  with  the  lead  agency  and  the 
council  in  the  implementation  of  this  chapter. 

SOURCES:  Laws,  1990,  ch.  554,  §  6;  Laws,  1993,  ch.  424,  §  5;  Laws,  2001,  ch.  392, 
§  4,  eff  from  and  after  July  1,  2001. 

Cross  References  —  Definitions  of  lead  agency  and  participating  agencies,  see 
§  41-87-5. 

Federal  Aspects  —  Public  Law  102-119  is  codified  in  various  sections  of  Title  20, 
Chapter  33  (20  USCS  §§  1400  et  seq). 

§  41-87-12.    Local  interagency  coordinating  councils;  duties; 
membership. 

(1)  For  the  purposes  of  this  chapter,  the  state  council  will  recognize  or 
facilitate  the  formation  of  district  and  local  interagency  councils  to  plan  and 
coordinate  services,  in  conjunction  with  the  district  office  of  the  lead  agency,  for 
eligible  infants  and  toddlers  and  their  families  who  reside  within  the  county  or 
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counties  served  by  the  councils.  Local  councils  may  enter  into  contractual 
agreements  with  the  lead  agency  to  become  primary  service  agencies. 

(2)  The  duties  of  local  interagency  coordinating  councils  shall  include: 

(a)  Identifying  existing  early  intervention  services  and  resources; 

(b)  Identifying  gaps  in  the  service  delivery  system  and  developing 
strategies  to  address  these  gaps; 

(c)  Identifying  alternative  funding  sources; 

(d)  Facilitating  the  development  of  interagency  agreements  and  sup- 
porting the  development  of  service  coalitions; 

(e)  Assisting  in  the  implementation  of  policies  and  procedures  that  will 
promote  interagency  collaboration; 

(f)  Developing  local  procedures  and  determining  mechanisms  for  imple- 
menting policies  and  procedures  in  accordance  with  state  and  federal 
statutes  and  regulations; 

(g)  Developing  a  local  interagency  plan  for  the  coordination  of  early 
intervention  services  to  infants  and  toddlers  with  disabilities  and  their 
families; 

(h)  Collecting  necessary  and  appropriate  data  on  early  intervention 
service  provision  in  the  area; 

(i)  Serving  as  the  fiscal  and  or  contracting  agent  for  a  local  community 
for  the  provision  of  early  intervention  services,  training  or  planning. 

(3)  Local  interagency  coordinating  councils  shall  be  composed  of  commu- 
nity members  who  are  interested  in  supporting  coordinated  early  intervention 
services,  representatives  of  all  local  agencies  serving  infants  and  toddlers, 
medical  professionals,  public  and  private  service  providers,  parents  of  persons 
with  disabilities,  community  and  business  leaders  and  local  agencies. 

SOURCES:  Laws,  1993,  ch.  424,  §  6,  eff  from  and  after  July  1,  1993. 

§  41-87-13.  Services  provided  to  infants  and  toddlers  and 
their  families  upon  implementation  of  early  intervention 
plan;  individualized  family  service  plan  to  serve  as  compre- 
hensive service  plan  for  all  agencies. 

(1)  Upon  full  implementation  of  the  early  intervention  system,  eligible 
infants  and  toddlers  and  their  families  shall  receive  the  following,  at  no  cost  to 
the  parents: 

(a)  A  comprehensive  multidisciplinary  evaluation  and  assessment  of 
the  needs  of  the  infant  and  toddler  and  the  concerns,  priorities  and  resources 
of  the  family,  and  the  identification  of  services  to  meet  such  needs; 

(b)  An  explanation  of  the  assessment  and  all  service  options  in  the 
family's  native  language  or  through  an  interpreter  for  the  deaf,  if  necessary, 
accommodating  cultural  differences; 

(c)  A  written  individualized  family  service  plan  developed  according  to 
the  federal  Part  C  regulations  and  the  state  guidelines  and  the  recommen- 
dations by  a  multidisciplinary  team  with  the  parents  as  fully  participating 
members  of  the  team; 
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(d)  Case  management/service  coordination  services;  and 

(e)  Procedural  safeguards  as  outlined  in  state  policy  and  according  to 
the  regulations. 

(2)  The  individualized  family  service  plan  shall  serve  as  the  singular 
comprehensive  service  plan  for  all  agencies  involved  in  providing  early 
intervention  services  to  the  infant  or  toddler  and  the  family.  Service  plans  from 
other  agencies  should  be  incorporated  into  the  individualized  family  service 
plan  on  an  individual  basis. 

(3)  The  contents  of  the  individualized  family  service  plan  shall  be  fully 
explained  to  the  parents  or  guardian,  and  informed  written  consent  from  such 
parents  or  guardian  shall  be  obtained  before  the  provision  of  early  intervention 
services  described  in  such  plan.  If  such  parents  or  guardian  do  not  provide 
consent  with  respect  to  a  particular  early  intervention  service,  then  the  early 
intervention  services  to  which  such  consent  is  obtained  shall  be  provided. 

SOURCES:  Laws,  1990,  ch.  554,  §  7;  Laws,  1993,  ch.  424,  §  7;  Laws,  2001,  ch.  392, 
§  5,  eff  from  and  after  July  1,  2001. 

Cross  References  —  Application  of  this  section  to  definition  of  "Individualized 
family  service  plan",  see  §  41-87-5. 

§  41-87-15.    Additional  federal  and  state  funding  to  be  used  to 
supplement  and  increase  existing  funding. 

Any  federal  funds  made  available  to  the  state  through  Part  C  and  any 
additional  state  funds  appropriated  for  early  intervention  services  after  July  1, 
1990,  shall  be  used  to  supplement  and  increase  the  level  of  state,  local  and 
other  federal  funds  that  were  expended  for  eligible  children  and  their  families 
before  July  1,  1990.  Funds  provided  under  Part  C  may  not  be  used  to  satisfy  a 
financial  commitment  for  services  that  would  have  been  paid  for  from  another 
public  or  private  source  if  Part  C  money  did  not  exist,  except  that  whenever 
necessary  to  prevent  a  delay  in  the  receipt  of  appropriate  early  intervention 
services  by  the  infant  or  toddler  or  family  in  a  timely  fashion,  Part  C  funds  may 
be  used  to  pay  the  provider  of  the  services  pending  reimbursement  to  the  lead 
agency  from  the  agency  that  has  ultimate  responsibility  for  the  payment. 

SOURCES:  Laws,  1990,  ch.  554,  §  8;  Laws,  1993,  ch.  424,  §  8;  Laws,  2001,  ch.  392, 
§  6,  eff  from  and  after  July  1,  2001. 

§  41-87-17.    Implementation  of  early  intervention  program. 

Full  implementation  of  the  early  intervention  system  according  to  the 
timelines  and  objectives  established  by  collaborative  participating  agencies  is 
contingent  upon  adequate  and  continuing  state  and/or  federal  funding. 

SOURCES:  Laws,  1990,  ch.  554,  §  9;  Laws,  1993,  ch.  424,  §  9,  eff  from  and  after 
July  1,  1993. 
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§  41-87-19.    Review  of  budgets  and  policies  of  participating 
agencies;  financial  responsibility. 

The  lead  agency  shall  review  the  proposed  budgets  and  policies  of  the 
participating  agencies  as  they  effect  implementation  of  the  coordinated  inter- 
agency early  intervention  system  in  the  state.  The  State  Legislature  through 
its  budgetary  and  appropriations  process  shall  have  final  responsibility  for 
assignment  of  financial  responsibility  in  the  state. 

SOURCES:  Laws,  1993,  ch.  424,  §  10,  eff  from  and  after  July  1,  1993. 
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Sec. 

41-88-1.  Short  title. 

41-88-3.  Administration  of  child  vaccination  program  by  State  Department  of 

Health;  duties;  responsibilities. 

§  41-88-1.    Short  title. 

This  chapter  shall  be  known  and  may  be  cited  as  the  "Mississippi  Child 
Immunization  Act  of  1994." 

SOURCES:  Laws,  1994,  ch.  365,  §  1,  eff  from  and  after  passage  (approved 
March  14,  1994). 

§  41-88-3.    Administration  of  child  vaccination  program  by 
State  Department  of  Health;  duties;  responsibilities. 

(1)  The  State  Department  of  Health  is  responsible  for  assuring  that  all 
children  in  the  state  are  appropriately  immunized  against  vaccine-preventable 
diseases.  In  order  to  improve  the  state's  immunization  levels  in  children,  the 
State  Department  of  Health  shall  enhance  current  immunization  activities 
and  focus  on  children  receiving  all  recommended  immunizations  by  twenty- 
four  (24)  months  of  age.  The  immunizations  shall  be  administered  according  to 
the  recommendations  of  the  national  Advisory  Committee  on  Immunization 
Practices  (ACIP).  The  administration  of  vaccine  shall  not  be  delayed  due  to  a 
reluctance  of  the  health-care  provider  to  administer  multiple  immunizations  in 
a  visit.  The  department  shall  improve  parent  compliance  and  provide  more 
timely  scheduling,  recall  and  follow-up  in  order  to  achieve  national  and  state 
immunization  level  goals. 

(2)  The  State  Department  of  Health  shall  establish  a  statewide  childhood 
immunization  registry  to  which  all  health-care  providers  will  report  the 
administration  of  childhood  immunizations.  The  State  Board  of  Health  will 
promulgate  rules  and  regulations  needed  to  implement  this  section.  The 
department  shall  make  information  regarding  the  immunization  status  of 
children  in  the  registry  available  to  the  parents/guardians  of  the  child, 
health-care  providers  and  individuals  or  organizations  that  are  required  to 
report  on  the  immunizations  status  of  children  in  their  care. 

SOURCES:  Laws,  1994,  ch.  365,  §  2,  eff  from  and  after  passage  (approved 
March  14,  1994). 

RESEARCH  REFERENCES 

ALR.  Power  of  court  or  other  public  parental  religious  objections  for  child 
agency  to  order  medical  treatment  over    whose  life  is  not  immediately  threatened. 
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52  A.L.R.3d  1118. 

Liability  of  manufacturer  or  seller  for 
injury  or  death  allegedly  caused  by  failure 
to  warn  regarding  danger  in  use  of  vaccine 
or  prescription  drug.  94  A.L.R.Sd  748. 

Products  liability:  pertussis  vaccine 
manufacturers.  57  A.L.R.4th  911. 


Liability  of  manufacturer  of  oral  live 
polio  (Sabin)  vaccine  for  injury  or  death 
from  its  administration.  66  A.L.R.4th  83. 

Am  Jur.  39  Am.  Jur.  2d,  Health  §§  19, 
28. 


1067 


CHAPTER  89 


Infant  Mortality  Task  Force 


Sec. 


41-89-1. 
41-89-3. 
41-89-5. 


Repealed. 
Repealed. 

Duties  of  task  force;  recommendations. 


§  41-89-1.  Repealed. 

Repealed  by  its  own  terms  by  Laws,  2005,  ch.  509,  §  1,  eff  from  and  after 
July  1,  2006. 

[Laws,  1992,  ch.  558  §  1;  Laws,  1995,  ch.  444,  §  1;  Laws,  1997,  ch.  438, 
§  1;  Laws,  1999,  ch.  356,  §  1;  Laws,  2000,  ch.  454,  §  1;  Laws,  2001,  ch.  489, 
§  1;  Laws,  2004,  ch.  413,  §  1;  Laws,  2005,  ch.  509,  §  1,  eff  from  and  after  June 
30,  2005.] 


Editor's  Note  —  Former  §  41-89-1  related  to  the  creation,  purpose,  composition, 
and  appointment  and  terms  of  members  of  the  Infant  Mortality  Task  Force. 

§  41-89-3.  Repealed. 

Repealed  by  its  own  terms  by  Laws,  2005,  ch.  509,  §  2,  eff  from  and  after 
July  1,  2006. 

[Laws,  1992,  ch.  558  §  2;  Laws,  1995,  ch.  444,  §  2;  Laws,  1997,  ch.  438, 
§  2;  Laws,  1999,  ch.  356,  §  2;  Laws,  2003,  ch.  417,  §  1;  Laws,  2005,  ch.  509, 
§  2,  eff  from  and  after  June  30,  2005.] 

Editor's  Note  —  Former  §  41-89-3  related  to  the  Infant  Mortality  Task  Force 
chairman,  bylaws  and  rules,  committees,  assignment  for  administrative  purposes, 
budget,  pa)nnent  of  members'  travel  expenses,  meetings,  and  study  and  report. 

§  41-89-5.    Duties  of  task  force;  recommendations. 

(1)  The  task  force  shall: 

(a)  Serve  an  advocacy  and  public  awareness  role  with  the  general  public 
regarding  maternal  and  infant  health  issues; 

(b)  Conduct  studies  on  maternal  and  infant  health  and  related  issues; 

(c)  Serve  as  the  state's  official  liaison  with  the  Southern  Regional 
Project  on  Infant  Mortality,  a  project  of  the  Southern  Governors' Association 
and  the  Southern  Legislative  Conference; 

(d)  Recommend  to  the  Governor  and  the  Legislature  appropriate  poli- 
cies to  reduce  Mississippi's  infant  mortality  and  morbidity  rates  and  to 
improve  the  status  of  maternal  and  infant  health;  and 

(e)  Report  annually  to  the  Governor  and  the  Legislature  regarding  the 
progress  made  toward  the  goals  outlined  in  subsection  (1)  of  Section  41-89-1 
and  the  actions  taken  with  regard  to  recommendations  previously  made. 

(2)  In  developing  its  recommendations,  the  task  force  may  consult  with 
experts  and  shall  examine  actions  taken  in  other  states  and  review  the  policy 


1068 


Infant  Mortality  Task  Force 


§  41-89-5 


statement  developed  during  the  Southern  Legislative  Summit  on  Healthy 
Infants  and  Families  sponsored  by  the  Southern  Regional  Project  on  Infant 
Mortality. 

SOURCES:  Laws,  1992,  ch.  558  §  3,  eff  from  and  after  passage  (approved  May 
15,  1992). 

Editor's  Note  —  Laws  of  1992,  ch.  558,  §  4,  effective  from  and  after  passage 
(approved  May  15,  1992),  provides  as  follows: 

"SECTION  4.  Executive  Order  No.  679,  issued  October  24,  1991,  shall  have  no  force 
or  effect  from  and  after  the  passage  of  this  act." 

Sections  41-89-1  and  41-89-3,  which  created  the  Infant  Mortality  Task  Force  and 
provided  for  the  composition,  appointment  and  terms  of  members  and  the  task  force 
chairman,  bylaws  and  rules,  committees  and  budget,  were  repealed  by  their  own  terms 
by  Sections  1  and  2  of  Chapter  509,  Laws  of  2005,  effective  from  and  after  July  1,  2006. 
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Hearing  Impairment  of  Infants  and  Toddlers 


Sec. 


41-90-7. 
41-90-9. 


41-90-1. 
41-90-3. 
41-90-5. 


Screening  of  newborns  for  hearing  impairment;  notification  of  parents. 
Legislative  findings. 

Program  for  registration  of  newborns  suffering  from  impaired  hearing; 
purpose. 

Appointment  of  advisory  committee. 
Fiscal  support  for  Department  of  Health. 


§  41-90-1.    Screening  of  newborns  for  hearing  impairment; 
notification  of  parents. 

(1)  The  physician  attending  any  newborn  child  in  a  hospital  in  this  state, 
or  the  person  attending  any  nev^born  child  in  a  hospital  in  this  state  if  the  child 
is  not  attended  by  a  physician,  shall  cause  the  child,  if  available,  to  be  screened 
or  evaluated  to  determine  if  the  child  has  a  potential  hearing  impairment, 
using  methods  and  procedures  prescribed  by  the  State  Department  of  Health. 
If  it  is  determined  by  such  screening  or  evaluation  that  a  newborn  child  in  a 
hospital  in  this  state  may  have  a  hearing  impairment,  the  physician  or  other 
person  attending  the  child  shall  (a)  refer  the  child  for  confirmatory  testing,  and 
(b)  make  reasonable  efforts  to  promptly  notify  the  child's  parents  or  guardian 
that  the  child  may  have  a  hearing  impairment  and  shall  explain  to  them  the 
potential  effect  of  such  impairment  on  the  development  of  the  child's  speech 
and  language  skills. 

(2)  For  the  purposes  of  this  section,  the  term  "hearing  impairment"  means 
a  dysfunction  of  the  auditory  system  of  any  type  or  degree  that  is  sufficient  that 
it  may  interfere  with  the  acquisition  and  development  of  speech  and  language 
skills  with  or  without  the  use  of  sound  amplification.  No  health-care  provider 
shall  be  civilly  liable  for  the  failure  to  conduct  such  screening  or  evaluation. 

SOURCES:  Laws,  1997,  ch.  514,  §  1;  Laws,  2001,  ch.  419,  §  1,  eff  from  and  after 
July  1,  2001. 

§  41-90-3.    Legislative  findings. 

Based  on  information  from  the  American  Academy  of  Pediatrics,  the 
National  Institutes  of  Health,  American  Academy  of  Audiology,  American 
Speech-Language-Hearing  Association,  and  others  who  have  completed  exten- 
sive research  on  early  identification  of  children  with  hearing  loss,  the  Legis- 
lature finds  an  urgent  need  to  establish  an  early  identification  system  and  a 
comprehensive  service  delivery  system  of  developmentally  appropriate  ser- 
vices for  infants  and  toddlers  with  hearing  impairments  and  their  families. 

SOURCES:  Laws,  1997,  ch.  514,  §  2;  Laws,  2001,  ch.  419,  §  2,  eff  from  and  after 
July  1,  2001. 
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§  41-90-5.    Program  for  registration  of  newborns  suffering 
from  impaired  hearing;  purpose. 

(1)  There  is  established  a  program  of  early  hearing  detection  and  inter- 
vention for  newborns,  infants  and  toddlers  in  the  State  of  Mississippi  who  have 
impaired  hearing.  It  is  the  purpose  of  this  early  hearing  detection  and 
intervention  program  to: 

(a)  Identify  such  children  near  birth  in  order  that  they  and  their 
parents  or  caregivers  may  be  assisted  in  obtaining  education,  training, 
medical,  diagnostic  and  therapeutic  services,  and  other  assistance  necessary 
to  enable  them  to  become  productive  citizens  of  the  state; 

(b)  Provide  the  state  with  the  information  necessary  to  effectively  plan 
and  establish  a  comprehensive  system  of  developmentally  appropriate 
services  for  deaf  and  hearing  impaired  infants  and  toddlers;  and 

(c)  Reduce  the  likelihood  of  secondary  disabling  conditions  for  such 
children. 

(2)  The  State  Department  of  Health,  as  "lead  agency"  for  the  implemen- 
tation of  Part  C  of  the  Individuals  with  Disabilities  Education  Act  (IDEA)  and 
in  accordance  with  the  provisions  of  the  Early  Intervention  Act  for  Infants  and 
Toddlers  (Section  41-87-1  through  Section  41-87-19),  shall  administer  the  early 
hearing  detection  and  intervention  program.  The  State  Part  C  Coordinator  is 
designated  as  the  director  of  the  early  hearing  detection  and  intervention 
program  and  is  charged  with  its  administration.  The  State  Part  C  Coordinator 
may  designate  a  staff  person  (or  persons)  to  carry  out  the  provisions  of  this 
section.  All  hospitals  in  the  state  and  other  providers  of  services  that  have 
established  hearing  screening  procedures  for  infants  and  toddlers  ages  birth 
through  two  (2)  shall  report  to  the  State  Part  C  Coordinator  the  results  of  all 
screening  procedures.  All  persons  and  providers  in  the  state  who  perform  a 
diagnostic  hearing  evaluation  on  an  infant  or  toddler  (birth  through  age  2 
years)  referred  as  a  result  of  a  newborn  hearing  screening  failure,  shall  report 
the  results  of  the  diagnostic  hearing  evaluation  to  the  State  Part  C  Coordinator 
within  two  (2)  business  days  after  their  completion.  The  aforementioned 
persons  and  providers  shall  also  report  to  the  State  Part  C  Coordinator  the 
results  of  all  diagnostic  hearing  evaluations  of  infants  and  toddlers  (birth 
through  age  2  years),  including  appropriate  personal  and  identifying  informa- 
tion, when  those  results  confirm  the  presence  of  a  hearing  impairment 
consistent  with  Section  41-90-1(2).  The  information  compiled  and  maintained 
in  the  early  hearing  detection  and  intervention  program  shall  be  kept 
confidential  in  accordance  with  the  applicable  requirements  and  provisions  of 
the  Early  Intervention  Act  for  Infants  and  Toddlers  (Section  41-87-1  through 
Section  41-87-19)  and  Part  C  of  IDEA.  FamiHes  of  all  identified  children  with 
hearing  impairments  will  be  provided  information  on  the  availability  of 
services  in  the  state  for  children  with  hearing  impairments,  including  those 
provided  in  accordance  with  Part  C  of  IDEA  through  the  statewide  infant  and 
toddler  early  intervention  system. 

(3)  The  director  of  the  early  hearing  detection  and  intervention  program 
or  his  or  her  designee  shall  facilitate  the  reporting  of  infants  and  toddlers  who 
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fail  to  pass  hearing  screening  or  follow-up  diagnostic  hearing  evaluation  by 
hospitals  or  any  other  person  or  provider  of  services,  as  provided  in  subsection 
(2)  of  this  section.  Reports  may  be  submitted  to  the  early  hearing  detection  and 
intervention  program  through  the  use  of  prepaid  envelopes,  sending  of 
facsimiles,  or  telephone  via  statewide  toll  free  number,  or  by  other  designated 
electronic  data  transmission  process.  It  is  the  purpose  of  this  subsection  to 
facilitate  the  reporting  of  infants  and  toddlers  who  may  have  impaired 
hearing.  The  reporting  requirements  shall  be  designed  to  be  as  simple  as 
possible  and  easily  completed  by  nonprofessional  persons  when  necessary. 

(4)  The  State  Board  of  Health  may  adopt  rules  and  regulations  that  the 
board  considers  necessary  to  implement  this  section  with  input  from  the 
advisory  committee  established  in  Section  41-90-7.  The  board  in  its  rules  and 
regulations  may  specify  the  types  of  information  to  be  provided  to  the  State 
Part  C  Coordinator  for  the  early  hearing  detection  and  intervention  program. 
The  State  Department  of  Health  may: 

(a)  Execute  contracts  that  the  department  deems  necessary  to  carry  out 
the  provisions  of  this  section; 

(b)  Obtain  data  from  medical  records  for  children  suspected  of  having 
hearing  impairments  that  are  in  the  custody  or  under  the  control  of 
laboratories,  hospitals,  audiologists,  physicians,  or  other  health-care  provid- 
ers to  record  and  analyze  the  data  related  to  the  child's  hearing  impairment 
or  suspected  hearing  impairment; 

(c)  Provide  guidance  on  protocols  and  equipment  to  be  utilized  during 
diagnostic  hearing  evaluations  of  infants  and  toddlers; 

(d)  Compile  and  publish  statistical  and  other  studies  derived  from  the 
patient  data  obtained  under  this  section  to  provide  in  an  accessible  form 
information  that  is  useful  to  physicians,  other  medical  personnel,  the  State 
Department  of  Education,  the  Legislature  and  the  general  public; 

(e)  Comply  with  requirements  as  necessary  to  obtain  federal  funds  in 
the  maximum  amounts  and  in  the  most  advantageous  portions  possible;  and 

(f)  Receive  and  use  gifts  made  for  the  purpose  of  this  section. 

(5)  Data  obtained  by  the  establishment  of  the  early  hearing  detection  and 
intervention  program  that  is  taken  directly  from  the  medical  records  of  a 
patient  is  for  the  confidential  use  of  the  State  Department  of  Health  and  the 
persons  or  public  or  private  entities  that  the  department  determines  are 
necessary  to  carry  out  the  intent  of  the  program.  The  data  is  privileged  and 
may  not  be  divulged  or  made  public  in  a  manner  that  discloses  the  identity  of 
an  individual  whose  medical  records  have  been  used  for  obtaining  data  for  the 
early  hearing  detection  and  intervention  program.  Information  that  may 
identify  an  individual  whose  medical  records  have  been  used  for  obtaining  data 
for  this  section  is  not  available  for  public  inspection  under  the  Mississippi 
Public  Records  Act  of  1983.  Statistical  information  collected  under  this  section 
is  public  information. 

(6)  The  following  persons  who  act  in  compliance  with  this  section  are  not 
civilly  or  criminally  liable  for  furnishing  information  required  by  this  section: 
a  hospital,  clinical  laboratory  or  other  health-care  facility,  an  audiologist,  an 


1072 


Hearing  Impairment  of  Infants  and  Toddlers         §  41-90-9 

administrator,  officer  or  employee  of  a  hospital  or  other  health-care  facility,  and 
a  physician  or  employee  of  a  physician. 

SOURCES:  Laws,  1997,  ch.  514,  §  3;  Laws,  2001,  ch.  419,  §  3,  eff  from  and  after 
July  1,  2001. 

Cross  References  —  Mississippi  Public  Records  Act  of  1983,  see  §§  25-61-1  et  seq. 
Federal  Aspects  —  Individuals  with  Disabilities  Education  Act  (IDEA),  see  20 
USCS§§  1400  et  seq. 

§  41-90-7.    Appointment  of  advisory  committee. 

The  State  Health  Officer  shall  appoint  an  advisory  committee  of  at  least 
nine  (9)  members  that  may  include  physician(s),  audiologist(s),  educator(s), 
parent(s)  and  others  as  appropriate.  The  committee  shall  provide  advice  to  the 
State  Interagency  Coordinating  Council  established  under  Section  41-87-7, 
and  the  State  Department  of  Health  on  issues  regarding  this  chapter  and  its 
provisions.  The  committee  shall  be  created  so  that  members  serve  for  three  (3) 
years  and  one-third  (Vs)  of  its  members  are  retired  annually,  unless  reap- 
pointed. 

SOURCES:  Laws,  1997,  ch.  514,  §  4;  Laws,  2001,  ch.  419,  §  4,  eff  from  and  after 
July  1,  2001. 

Joint  Legislative  Committee  Note  —  Pursuant  to  Section  1-1-109,  the  Joint 
Legislative  Committee  on  Compilation,  Revision  and  Publication  of  Legislation  cor- 
rected a  publishing  error  in  the  second  sentence.  The  words  "this  act"  were  changed  to 
"this  chapter."  The  Joint  Committee  ratified  the  correction  at  its  May  16,  2002,  meeting. 

§  41-90-9.    Fiscal  support  for  Department  of  Health. 

(1)  The  Legislature,  knowing  that  hearing  is  essential  to  appropriate 
language  development  which  is,  in  turn,  directly  related  to  communication 
skills  and  the  ultimate  ability  of  a  child  to  attain  his  or  her  best  level  of 
education,  and  finding  limited  resources  available  in  the  state  and  few 
providers  qualified  to  provide  developmentally  appropriate  diagnostic  and 
therapeutic  services  to  infants  and  toddlers  identified  through  the  early 
hearing  detection  and  intervention  program,  finds  it  necessary  to  supplement 
the  efforts  of  the  State  Department  of  Health  as  lead  agency  for  the  imple- 
mentation of  Part  C  of  IDEA  in  its  efforts  to  identify  and  provide  developmen- 
tally appropriate  services  to  hearing  impaired  infants  and  toddlers  and  their 
families. 

(2)  To  assure  the  best  possible  developmental  outcomes  for  infants  and 
toddlers  identified  through  the  early  hearing  detection  and  intervention 
program,  the  Legislature  shall  provide  fiscal  support  to  the  infant  and  toddler 
early  intervention  program  of  the  State  Department  of  Health  to: 

(a)  Establish  positions  reasonable  and  appropriate  to  insure  that  the 
provisions  of  this  chapter  are  carried  out; 
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(b)  Procure  equipment  to  achieve  universal  hearing  screening  of  one 
hundred  percent  (100%)  of  Hve  births; 

(c)  Procure  diagnostic  equipment  necessary  to  identify  the  cause  of  the 
child's  hearing  impairment  and  plan  an  appropriate  course  of  therapeutic 
services; 

(d)  Assist  with  the  establishment  of  training  programs  on  the  education 
of  hearing  impaired  children  in  the  colleges  and  universities  of  the  state; 

(e)  Assist  with  in-service  training  of  existing  providers  of  services  to  the 
hearing  impaired  population  of  the  state  to  increase  their  skill  in  providing 
developmentally  appropriate  services  to  infants  and  toddlers  and  their 
families; 

if)  Contract  directly  with  individuals  identified  as  qualified  providers  of 
services;  and 

(g)  Provide  training  for  appropriate  staff  of  schools  and  school  districts 
to  insure  the  successful  transition  of  children  upon  reaching  age  three  (3) 
from  Part  C  to  services  under  Part  B  of  IDEA  through  schools  across  the 
state  or  other  appropriate  services. 

SOURCES:  Laws,  1997,  ch.  514,  §  5;  Laws,  2001,  ch.  419,  §  5,  eff  from  and  after 
July  1,  2001. 

Joint  Legislative  Committee  Note  —  Pursuant  to  Section  1-1-109,  the  Joint 
Legislative  Committee  on  Compilation,  Revision  and  Publication  of  Legislation  cor- 
rected a  publishing  error  in  (2)(a).  The  words  "this  act  "  were  changed  to  "this  chapter." 
The  Joint  Committee  ratified  the  correction  at  its  May  16,  2002,  meeting. 

Cross  References  —  Early  Intervention  Act  for  Infants  and  Toddlers,  see  §§  41- 
87-1  et  seq. 

Federal  Aspects  —  Individuals  with  Disabilities  Education  Act  (IDEA),  see  20 
uses  §§  1400  et  seq. 
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Sec. 


41-91-15. 


41-91-1. 
41-91-3. 
41-91-5. 


41-91-7. 
41-91-9. 


41-91-11. 
41-91-13. 


Short  title. 
Definitions. 

Department  to  establish  and  maintain  central  cancer  registry;  central 
data  bank;  use  of  data. 

Board  to  adopt  rules  and  regulations;  powers  of  board. 
Department  to  publish  reports  with  other  cancer  reporting  organiza- 
tions and  research  institutions. 
Confidentiality  of  patients'  medical  records. 

Persons  exempt  from  civil  or  criminal  liability  for  furnishing  informa- 
tion. 

Penalties  for  failure  to  provide,  or  for  misuse  of,  information. 


§  41-91-1.    Short  title. 

This  chapter  shall  be  known  and  may  be  cited  as  the  Mississippi  Cancer 
Registry  Act. 

SOURCES:  Laws,  1993,  ch.  529,  §  1,  eff  from  and  after  July  1,  1993. 

§  41-91-3.  Definitions. 

The  following  words  shall  have  the  meanings  ascribed  herein  unless  the 
context  clearly  requires  otherwise: 

(a)  "Board"  means  the  State  Board  of  Health. 

(b)  "Department"  means  the  State  Department  of  Health. 

SOURCES:  Laws,  1993,  ch.  529,  §  2,  eff  from  and  after  July  1,  1993. 

§  41-91-5.    Department  to  establish  and  maintain  central  can- 
cer registry;  central  data  bank;  use  of  data. 

(1)  The  department  may  establish  and  maintain  a  central  cancer  registry 
for  the  state. 

(2)  The  cancer  registry  shall  be  a  central  data  bank  of  accurate,  precise 
and  current  information  that  medical  authorities  agree  serves  as  an  invaluable 
tool  in  the  early  recognition,  prevention,  cure  and  control  of  cancer.  Registry 
data  can  be  used  to  plan  and  evaluate  cancer  control  measures  in  the  areas  of 
risk  assessment,  prevention,  early  detection,  patient  care,  public  and  profes- 
sional education  and  clinical  research. 

SOURCES:  Laws,  1993,  ch.  529,  §  3,  eff  from  and  after  July  1,  1993. 
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§  41-91-7.    Board  to  adopt  rules  and  regulations;  powers  of 
board. 

(1)  The  board  may  adopt  rules  and  regulations  that  the  board  considers 
necessary  to  implement  this  chapter. 

(2)  The  board  in  its  rules  and  regulations  shall  specify  the  types  of 
information  to  be  provided  to  cancer  registry  and  the  persons  and  entities  who 
are  required  to  provide  such  information  to  the  cancer  registry. 

(3)  The  department  may: 

(a)  Execute  contracts  that  the  department  considers  necessary; 

(b)  Receive  the  data  from  medical  records  of  cases  of  cancer  that  are  in 
the  custody  or  under  the  control  of  clinical  laboratories,  hospitals,  physi- 
cian's offices  and  cancer  treatment  centers  or  other  health-care  providers  to 
record  and  analyze  the  data  related  to  those  diseases; 

(c)  Compile  and  publish  statistical  and  other  studies  derived  from  the 
patient  data  obtained  under  this  chapter  to  provide,  in  an  accessible  form, 
information  that  is  useful  to  physicians,  other  medical  personnel  and  the 
general  public; 

(d)  Comply  with  requirements  as  necessary  to  obtain  federal  funds  in 
the  maximum  amounts  and  most  advantageous  proportions  possible;  and 

(e)  Receive  and  use  gifts  made  for  the  purpose  of  this  chapter. 

SOURCES:  Laws,  1993,  ch.  529,  §  4,  eff  from  and  after  July  1,  1993. 

§  41-91-9.    Department  to  publish  reports  with  other  cancer 
reporting  organizations  and  research  institutions. 

The  department,  in  cooperation  with  other  cancer  reporting  organizations 
and  research  institutions,  may  publish  reports  the  department  determines  are 
necessary  or  desirable  to  carry  out  the  purpose  of  this  chapter. 

SOURCES:  Laws,  1993,  ch.  529,  §  5,  eff  from  and  after  July  1,  1993. 

§  41-91-11.    Confidentiality  of  patients'  medical  records. 

(1)  Data  obtained  under  this  chapter  directly  from  the  medical  records  of 
a  patient  is  for  the  confidential  use  of  the  department  and  the  persons  or  public 
or  private  entities  that  the  department  determines  are  necessary  to  carry  out 
the  intent  of  this  chapter.  The  data  is  privileged  and  may  not  be  divulged  or 
made  public  in  a  manner  that  discloses  the  identity  of  an  individual  whose 
medical  records  have  been  used  for  obtaining  data  under  this  chapter. 

(2)  Information  that  may  identify  an  individual  whose  medical  records 
have  been  used  for  obtaining  data  under  this  chapter  is  not  available  for  public 
inspection  under  the  Mississippi  Public  Records  Act  of  1983. 

(3)  Statistical  information  collected  under  this  chapter  is  public  informa- 
tion. 

SOURCES:  Laws,  1993,  ch.  529,  §  6,  eff  from  and  after  July  1,  1993. 
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Cross  References  —  Mississippi  Public  Records  Act  of  1983,  see  §§  25-61-1  et  seq. 

§  41-91-13.    Persons  exempt  from  civil  or  criminal  liability  for 
furnishing  information. 

The  following  persons  who  act  in  compliance  with  this  chapter  are  not 
civilly  or  criminally  liable  for  furnishing  the  information  required  hereunder: 

(a)  A  hospital,  clinical  laboratory,  cancer  treatment  center  or  other 
health-care  facility; 

(b)  An  administrator,  officer  or  employee  of  a  hospital,  clinical  labora- 
tory, cancer  treatment  center  or  other  health-care  facility;  and 

(c)  A  physician  or  employee  of  a  physician. 

SOURCES:  Laws,  1993,  ch.  529,  §  7,  eff  from  and  after  July  1,  1993. 

§  41-91-15.    Penalties  for  failure  to  provide,  or  for  misuse  of, 
information. 

Any  person  or  entity  who  fails  to  provide  the  information  required  to  be 
provided  to  the  cancer  registry  or  who  misuses  the  information  provided  to  the 
cancer  registry  shall  be  subject  to  a  civil  penalty  of  Fifty  Dollars  ($50.00)  for 
each  such  failure  or  misuse.  Such  penalty  shall  be  assessed  and  levied  by  the 
board  after  a  hearing,  and  all  such  penalties  collected  shall  be  deposited  into 
the  State  General  Fund. 

SOURCES:  Laws,  1993,  eh.  529,  §  8,  eff  from  and  after  July  1,  1993. 
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Osteoporosis  Prevention  and  Treatment  Education  Act 


Sec. 


41-93-1. 
41-93-3. 
41-93-5. 
41-93-7. 
41-93-9. 


Short  title. 

Purposes  of  chapter. 

Powers  of  State  Department  of  Health. 

Additional  powers  of  State  Department  of  Health. 

Department  may  accept  grants,  etc.;  maximization  of  federal  funds. 


§  41-93-1.    Short  title. 

This  chapter  may  be  cited  as  the  "Osteoporosis  Prevention  and  Treatment 
Education  Act." 

SOURCES:  Laws,  1994,  ch.  542,  §  1,  eff  from  and  after  July  1,  1994. 

§  41-93-3.    Purposes  of  chapter. 

The  purposes  of  this  chapter  are: 

(a)  To  create  a  statewide  program  to  promote  public  awareness  and 
knowledge  about  the  causes  of  osteoporosis,  personal  risk  factors,  the  value 
of  prevention  and  early  detection  and  the  options  available  for  treatment; 

(b)  To  enhance  knowledge  and  understanding  of  osteoporosis  by  dis- 
seminating educational  materials,  information  about  research  results,  ser- 
vices and  strategies  for  prevention  and  treatment  to  patients,  health 
professionals  and  the  public; 

(c)  To  help  provide  easy  access  to  clear,  complete  and  accurate  osteopo- 
rosis information  and  referral  services; 

(d)  To  heighten  awareness  about  the  prevention,  detection  and  treat- 
ment of  osteoporosis  among  state  and  local  health  and  human  service 
officials,  health  educators  and  policy  makers;  and 

(e)  To  promote  the  development  of  support  groups  for  osteoporosis 
patients  and  their  families  and  caregivers. 

SOURCES:  Laws,  1994,  ch.  542,  §  2,  eff  from  and  after  July  1,  1994. 

§  41-93-5.    Powers  of  State  Department  of  Health. 

The  State  Department  of  Health  may: 

(a)  Add  sufficient  qualified  staff  to  implement  the  Osteoporosis  Preven- 
tion and  Treatment  Education  Program  established  by  Section  41-93-7; 

(b)  Provide  appropriate  training  for  staff  of  the  Osteoporosis  Prevention 
and  Treatment  Education  Program; 

(c)  Work  to  improve  the  capacity  of  community-based  services  available 
to  osteoporosis  patients; 

(d)  Work  with  governmental  offices,  community  and  business  leaders, 
community  organizations,  health  care  and  human  service  providers  and 
national  osteoporosis  organizations  to  coordinate  efforts  and  maximize  state 
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resources  in  the  areas  of  prevention,  education  and  treatment  of  osteoporo- 
sis; 

(e)  Identify  and,  when  appropriate,  rephcate  or  use  successful  osteopo- 
rosis programs  and  procure  related  materials  and  services  from  organiza- 
tions with  appropriate  expertise  and  knowledge  of  osteoporosis. 

SOURCES:  Laws,  1994,  ch.  542,  §  3,  eff  from  and  after  July  1,  1994. 

§  41-93-7.    Additional  powers  of  State  Department  of  Health. 

(1)  The  State  Department  of  Health  may  establish,  maintain  and  promote 
an  osteoporosis  prevention  and  treatment  education  program  in  order  to  raise 
public  awareness,  educate  consumers  and  educate  health  professionals  and 
teachers,  and  for  other  purposes,  as  provided  in  this  section. 

(2)  The  department  may  design  and  implement  strategies  for  raising 
public  awareness  on  the  causes  and  nature  of  osteoporosis,  personal  risk 
factors,  value  of  prevention  and  early  detection  and  options  for  diagnosing  and 
treating  the  disease. 

(3)  The  department  may  develop  and  work  with  other  agencies  in  pre- 
senting educational  programs  for  physicians  and  other  health  professionals  in 
the  most  up-to-date,  accurate  scientific  and  medical  information  on  osteoporo- 
sis prevention,  diagnosis  and  treatment,  therapeutic  decision-making,  includ- 
ing guidelines  for  detecting  and  treating  the  disease  in  special  populations, 
risks  and  benefits  of  medications  and  research  advances. 

(4)  The  department  may  conduct  a  needs  assessment  to  identify: 

(a)  Available  technical  assistance  and  educational  materials  and  pro- 
grams nationwide; 

(b)  The  level  of  public  and  professional  awareness  about  osteoporosis; 

(c)  The  needs  of  osteoporosis  patients,  their  families  and  caregivers; 

(d)  Needs  of  health-care  providers,  including  physicians,  nurses,  man- 
aged care  organizations  and  other  health-care  providers; 

(e)  The  services  available  to  osteoporosis  patients; 

(f)  Existence  of  osteoporosis  treatment  programs; 

(g)  Existence  of  osteoporosis  support  groups; 

(h)  Existence  of  rehabilitation  services;  and 

(i)  Number  and  location  of  bone  density  testing  equipment. 

(5)  Based  on  the  needs  assessment  conducted  under  subsection  (4)  of  this 
section,  the  department  may  develop,  maintain  and  make  available  a  list  of 
osteoporosis-related  services  and  osteoporosis  health-care  providers  with  spe- 
cialization in  services  to  prevent,  diagnose  and  treat  osteoporosis. 

SOURCES:  Laws,  1994,  ch.  542,  §  4,  eff  from  and  after  July  1,  1994. 
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§  41-93-9.    Department  niay  accept  grants,  etc.;  maximization 
of  federal  funds. 

(1)  The  department  may  accept  grants,  services  and  property  from  the 
federal  government,  foundations,  organizations,  medical  schools  and  other 
entities  as  may  be  available  for  the  purposes  of  fulfilling  the  obligations  of  this 
program. 

(2)  The  department  shall  seek  any  federal  waiver  or  waivers  that  may  be 
necessary  to  maximize  funds  from  the  federal  government  to  implement  this 
program. 

SOURCES:  Laws,  1994,  ch.  542,  §  5,  eff  from  and  after  July  1,  1994. 
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CHAPTER  95 


Mississippi  Health  Policy  Act  of  1994 


Sec. 


41-95-9. 


41-95-1. 
41-95-3. 
41-95-5. 


41-95-7. 


Short  title. 
Definitions. 

Mississippi  Health  Finance  Authority  created;  board;  joint  oversight 
committee;  advisory  committees;  director. 

Mississippi  Health  Finance  Authority  Board;  duties  and  responsibili- 
ties; Mississippi  Health  Care  Purchasing  Pool. 
Repealed. 


§  41-95-1.    Short  title. 

This  chapter  shall  be  known  and  may  be  cited  as  the  "Mississippi  Health 
PoHcy  Act  of  1994." 

SOURCES:  Laws,  1994,  ch.  649,  §  28,  eff  from  and  after  July  1,  1994. 

§  41-95-3.  Definitions. 

As  used  in  this  chapter: 

(a)  "Authority"  means  the  Mississippi  Health  Finance  Authority  cre- 
ated under  Section  41-95-5. 

(b)  "Board"  means  the  Mississippi  Health  Finance  Authority  Board 
created  under  Section  41-95-5. 

(c)  "Health-care  facility"  means  all  facilities  and  institutions,  whether 
public  or  private,  proprietary  or  nonprofit,  which  offer  diagnosis,  treatment, 
inpatient  or  ambulatory  care  to  two  (2)  or  more  unrelated  persons,  and  shall 
include,  but  shall  not  be  limited  to,  all  facilities  and  institutions  included  in 
Section  41-7-173(h). 

(d)  "Health-care  provider"  means  a  person,  partnership  or  corporation, 
other  than  a  facility  or  institution,  licensed  or  certified  or  authorized  by  state 
or  federal  law  to  provide  professional  health-care  service  in  this  state  to  an 
individual  during  that  individual's  health  care,  treatment  or  confinement. 

(e)  "Health  insurer"  means  any  health  insurance  company,  nonprofit 
hospital  and  medical  service  corporation,  health  maintenance  organization 
and,  to  the  extent  permitted  under  federal  law,  any  administrator  of  an 
insured,  self-insured  or  publicly  funded  health-care  benefit  plan  offered  by 
public  and  private  entities. 

(f)  "Resident"  means  a  person  who  is  domiciled  in  Mississippi  as 
evidenced  by  an  intent  to  maintain  a  principal  dwelling  place  in  Mississippi 
indefinitely  and  to  return  to  Mississippi  if  temporarily  absent,  coupled  with 
an  act  or  acts  consistent  with  that  intent. 

(g)  "Primary  care"  or  "primary  health  care"  includes  those  health-care 
services  provided  to  individuals,  families  and  communities,  at  a  first  level  of 
care,  which  preserve  and  improve  health,  and  encompasses  services  which 
promote  health,  prevent  disease,  treat  and  cure  illness.  It  is  delivered  by 
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various  health-care  providers*  in  a  variety  of  settings  including  hospital 
outpatient  clinics,  private  provider  offices,  group  practices,  health  mainte- 
nance organizations,  public  health  departments  and  community  health 
centers.  A  primary  care  system  is  characterized  by  coordination  of  compre- 
hensive services,  cultural  sensitivity,  community  orientation,  continuity, 
prevention,  the  absence  of  barriers  to  receive  and  provide  services,  and 
quality  assurance. 

SOURCES:  Laws,  1994,  ch.  649,  §  29,  eff  from  and  after  July  1,  1994. 

RESEARCH  REFERENCES 

ALR.  Liability  of  health  maintenance 
organizations  (HMOs)  for  negligence  of 
member  physicians.  51  A.L.R.Sth  271. 

§  41-95-5.  Mississippi  Health  Finance  Authority  created; 
board;  joint  oversight  committee;  advisory  committees;  di- 
rector. 

(1)  The  Mississippi  Health  Finance  Authority  is  created.  The  authority 
shall  be  supervised  and  directed  by  the  Mississippi  Health  Finance  Authority 
Board. 

(2)  The  Mississippi  Health  Finance  Authority  Board  is  created.  The 
Mississippi  Health  Finance  Authority  Board  shall  consist  of  seven  (7)  mem- 
bers, one  (1)  from  each  of  the  five  (5)  congressional  districts  of  Mississippi  and 
two  (2)  from  the  state  at  large,  who  shall  be  appointed  by  the  Governor  with 
the  advice  and  consent  of  the  Senate.  All  members  shall  be  qualified  electors  of 
the  State  of  Mississippi  who  have  no  financial  or  other  interest  in  any 
health-care  provider  or  insurer.  It  is  the  intent  of  the  Legislature  that  the 
appointments  to  the  board  reflect  the  racial  and  sexual  demographics  of  the 
entire  state.  The  initial  appointments  to  the  Health  Finance  Authority  Board 
shall  be  for  staggered  terms,  to  be  designated  by  the  Governor  at  the  time  of 
appointment  as  follows:  two  (2)  members  to  serve  for  terms  ending  June  30, 
1997;  three  (3)  members  to  serve  for  terms  ending  June  30,  1996;  and  two  (2) 
members  to  serve  for  terms  ending  June  30,  1995.  Thereafter,  Mississippi 
Health  Finance  Authority  Board  members  shall  be  appointed  for  a  term  of  four 
(4)  years  from  the  expiration  date  of  the  previous  term.  All  vacancies  occurring 
on  the  board  shall  be  filled  by  the  Governor  in  the  same  manner  as  original 
appointments  are  made  within  sixty  (60)  days  after  the  vacancy  occurs. 

(3)  The  members  of  the  Mississippi  Health  Finance  Authority  Board  shall 
be  paid  a  per  diem  as  authorized  by  Section  25-3-69  and  shall  be  reimbursed 
for  necessary  and  ordinary  expenses  and  mileage  incurred  while  performing 
their  duties  as  members  of  the  board,  at  the  rate  authorized  by  Section  25-3-41. 

(4)  The  members  of  the  Mississippi  Health  Finance  Authority  Board  shall 
take  an  oath  to  perform  faithfully  the  duties  of  their  office.  The  oath  shall  be 
administered  by  a  person  qualified  by  law  to  administer  oaths.  Within  thirty 
(30)  days  after  taking  the  oath  of  office,  the  first  board  appointed  under  this 


1082 


Health  Policy  Act 


§  41-95-5 


section  shall  meet  for  an  organizational  meeting  on  call  by  the  Governor.  At 
such  meeting  and  at  an  organizational  meeting  in  January  every  odd- 
numbered  year  thereafter,  the  board  shall  elect  from  its  members  a  chairman, 
vice-chairman  and  secretary-treasurer  to  serve  for  terms  of  two  (2)  years. 

(5)  The  Mississippi  Health  Finance  Authority  Board  shall  adopt  rules  and 
regulations  not  inconsistent  with  Sections  41-95-1  through  41-95-9,  in  compli- 
ance with  the  Mississippi  Administrative  Procedures  Law,  for  the  conduct  of  its 
business  and  the  carrying  out  of  its  duties. 

(6)  The  Mississippi  Health  Finance  Authority  Board  shall  hold  at  least 
two  (2)  regular  meetings  each  year,  and  additional  meetings  may  be  held  upon 
the  call  of  the  chairman  or  at  the  written  request  of  any  three  (3)  members. 

(7)  The  members  of  the  Mississippi  Health  Finance  Authority  Board  are 
individually  exempt  from  any  civil  liability  as  a  result  of  any  action  taken  by 
the  board. 

(8)  There  shall  be  a  Joint  Oversight  Committee  of  the  Mississippi  Health 
Finance  Authority  composed  of  three  (3)  members  of  the  Senate  appointed  by 
the  Lieutenant  Governor  to  serve  at  the  will  and  pleasure  of  the  Lieutenant 
Governor,  and  three  (3)  members  of  the  House  of  Representatives  appointed  by 
the  Speaker  of  the  House  to  serve  at  the  will  and  pleasure  of  the  Speaker.  The 
chairmanship  of  the  committee  shall  alternate  for  twelve-month  periods 
between  the  Senate  members  and  the  House  members,  with  the  first  chairman 
appointed  by  the  Lieutenant  Governor  from  among  the  Senate  membership. 
The  committee  shall  meet  once  each  month,  or  upon  the  call  of  the  chairman 
at  such  times  as  he  deems  necessary  or  advisable,  and  may  make  recommen- 
dations to  the  Legislature  pertaining  to  any  matter  within  the  jurisdiction  of 
the  Mississippi  Health  Finance  Authority.  The  appointing  authorities  may 
designate  an  alternate  member  from  their  respective  houses  to  serve  when  the 
regular  designee  is  unable  to  attend  such  meetings  of  the  oversight  committee. 
For  attending  meetings  of  the  oversight  committee,  such  legislators  shall 
receive  per  diem  and  expenses  which  shall  be  paid  from  the  contingent  expense 
funds  of  their  respective  houses  in  the  same  amounts  as  provided  for  commit- 
tee meetings  when  the  Legislature  is  not  in  session;  however,  no  per  diem  and 
expenses  for  attending  meetings  of  the  committee  will  be  paid  while  the 
Legislature  is  in  session.  No  per  diem  and  expenses  will  be  paid  except  for 
attending  meetings  of  the  oversight  committee  without  prior  approval  of  the 
proper  committee  in  their  respective  houses. 

(9)  The  Mississippi  Health  Finance  Authority  Board  shall  appoint  the 
following  five  (5)  advisory  committees  to  assist  in  administering  the  provisions 
of  Sections  41-95-1  through  41-95-9: 

(a)  The  Benefits  and  Ethics  Committee; 

(b)  The  Provider  and  Standards  Committee; 

(c)  The  Consumer/Customer  Satisfaction  Committee; 

(d)  The  Data  Committee;  and 

(e)  The  Health  Finance  Advisory  Committee. 

Each  committee  shall  consist  of  at  least  five  (5)  and  no  more  than  seven  (7) 
members.  The  qualifications  of  the  committee  members  for  the  committees 
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listed  in  paragraphs  (a),  (b),  (c)*and  (d)  shall  be  set  forth  by  the  board  in  its 
bylaws  and  regulations.  It  is  the  intent  of  the  Legislature  that  the  appoint- 
ments to  each  of  the  committees  listed  in  paragraphs  (a),  (b),  (c)  and  (d)  reflect 
the  racial  and  sexual  demographics  of  the  entire  state.  The  Health  Finance 
Advisory  Committee  shall  be  composed  of  the  chairman  of  the  other  commit- 
tees and  the  Executive  Director  of  the  Mississippi  Health  Finance  Authority. 
All  such  committee  members  shall  be  appointed  by  the  Mississippi  Health 
Finance  Authority  Board  for  a  term  of  four  (4)  years.  If  a  member  is  unable  to 
complete  his  term,  a  successor  shall  be  appointed  to  serve  the  unexpired  term. 
No  person  may  serve  as  a  member  of  the  committee  for  more  than  ten  (10) 
years.  The  terms  of  the  initial  committees  shall  be  staggered.  Two  (2)  members 
shall  be  appointed  to  a  term  of  two  (2)  years,  two  (2)  members  shall  be 
appointed  to  a  term  of  three  (3)  years,  and  three  (3)  members  shall  be 
appointed  to  a  term  of  four  (4)  years,  to  be  designated  by  the  board  at  the  time 
of  appointment.  Members  shall  receive  no  salary  for  services  performed,  but 
may  be  reimbursed  for  necessary  and  actual  expenses  incurred  in  connection 
with  attendance  at  meetings  or  for  authorized  business  from  funds  made 
available  for  such  purpose.  The  committees  shall  meet  at  least  once  in  each 
quarter  of  the  year  at  a  time  and  place  fixed  by  the  committees,  and  at  such 
other  times  as  requested  by  the  board.  The  organization,  meetings  and 
management  of  the  committees  shall  be  established  by  regulations  promul- 
gated by  the  board.  The  board,  in  its  discretion,  may  appoint  additional 
committees  as  deemed  necessary  to  carry  out  its  duties  and  responsibilities. 

(10)  The  Mississippi  Health  Finance  Authority  Board  shall  elect  a  full- 
time  director  who  holds  a  graduate  degree  in  finance,  economics,  business, 
health  policy  or  health  finance,  or  the  equivalent,  and  who  has  no  financial  or 
other  interest  in  any  health-care  provider  or  payor.  The  director  shall  have  a 
minimum  of  five  (5)  years'  appropriate  experience  to  be  certified  by  the  State 
Personnel  Board.  The  director  shall  serve  at  the  will  and  pleasure  of  the 
Mississippi  Health  Finance  Authority  Board.  The  director  shall  be  the  chief 
administrative  officer  of  the  Mississippi  Health  Finance  Authority  Board,  shall 
be  the  agent  of  the  board  for  the  purpose  of  receiving  all  services  of  process, 
summonses  and  notices  directed  to  the  board,  shall  direct  the  daily  operations 
of  the  board,  and  shall  perform  such  other  duties  as  the  board  may  delegate  to 
him.  The  position  of  attorney  for  the  Mississippi  Health  Finance  Authority  is 
authorized,  who  shall  be  a  duly  licensed  attorney  and  whose  salary  and 
qualifications  shall  be  fixed  by  the  board.  Such  attorney  shall  be  employed  by 
the  Mississippi  Health  Finance  Authority  Board.  The  Director  of  the  Missis- 
sippi Health  Finance  Authority  shall  appoint  heads  of  offices,  who  shall  serve 
at  the  pleasure  of  the  director,  and  shall  appoint  any  necessary  supervisors, 
assistants  and  employees.  The  salary  and  compensation  of  such  employees 
shall  be  subject  to  the  rules  and  regulations  adopted  and  promulgated  by  the 
State  Personnel  Board  created  under  Section  25-9-101  et  seq.  The  director 
shall  have  the  authority  to  organize  offices  as  deemed  appropriate  to  carry  out 
the  responsibilities  of  the  Mississippi  Health  Finance  Authority.  All  new 
positions,  before  staff  is  to  be  hired  to  fill  them,  must  be  authorized  and 
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approved  by  the  board  itself  in  accordance  with  the  laws  and  regulations  set 
forth  by  the  State  Personnel  Board.  The  organizational  structure  of  the  staff 
shall  provide  for  the  performance  of  assigned  functions  and  shall  be  subject  to 
the  approval  of  the  board. 

(11)  The  Director  of  the  Mississippi  Health  Finance  Authority  is  autho- 
rized: 

(a)  To  enforce  rules  and  regulations  adopted  and  promulgated  by  the 
board  implementing  or  effectuating  the  powers  and  duties  of  the  Mississippi 
Health  Finance  Authority  under  any  and  all  statutes  within  the  Mississippi 
Health  Finance  Authority's  jurisdiction; 

(b)  To  apply  for,  receive  and  expend  any  federal  or  state  funds  or 
contributions,  gifts,  devises,  bequests  or  funds  from  any  other  source; 

(c)  To  enter  into  and  execute  contracts,  grants  and  cooperative  agree- 
ments with  any  federal  or  state  agency  or  subdivision  thereof,  or  any  public 
or  private  institution  located  inside  or  outside  the  State  of  Mississippi,  or 
any  person,  corporation  or  association  in  connection  with  carrying  out  the 
programs  of  the  Mississippi  Health  Finance  Authority;  and 

(d)  To  discharge  such  other  duties,  responsibilities  and  powers  as  are 
necessary  to  implement  the  programs  of  the  Mississippi  Health  Finance 
Authority. 

SOURCES:  Laws,  1994,  ch.  649,  §  30,  eff  from  and  after  July  1,  1994. 

Editor's  Note  —  Section  41-95-9  referred  to  in  (5)  and  (9)  was  repealed  by  Laws  of 
1994,  ch.  649,  §  32,  effective  from  and  after  June  30,  1995. 

Cross  References  —  Mississippi  Administrative  Procedures  Law  generally,  see 
§§  25-43-1.101. 

ATTORNEY  GENERAL  OPINIONS 

Appointments  to  this  board  should  be  which  was  in  effect.  Canon,  Jan.  16,  2003, 
reviewed  under  the  last  five-district  plan    A.G.  Op.  #03-0016. 

§  41-95-7.  Mississippi  Health  Finance  Authority  Board;  duties 
and  responsibilities;  Mississippi  Health  Care  Purchasing 
Pool. 

(1)  The  Mississippi  Health  Finance  Authority  Board  shall  formulate  and 
carry  out  all  policies  regarding  services  within  the  jurisdiction  of  the  authority, 
and  shall  adopt,  modify,  repeal  and  promulgate  necessary  rules  and  regula- 
tions after  due  notice  and  hearing  and  where  not  otherwise  prohibited  by 
federal  or  state  law.  It  shall  be  the  duty  of  the  Mississippi  Health  Finance 
Authority  to  provide,  to  the  fullest  extent  possible,  that  basic  health  care 
benefits  are  available  to  all  Mississippians.  Toward  this  end,  the  Mississippi 
Health  Finance  Authority  Board  shall  conduct  the  following  activities: 

(a)  The  Mississippi  Health  Finance  Authority  shall  conduct  such  re- 
search as  is  necessary  to  analyze  current  expenditures  for  health  care  for 
Mississippians,  patterns  of  utilization  of  health  resources,  accessibility  of 
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providers  and  services,  as  well  as  other  factors  including,  but  not  limited  to, 
the  demography  and  geography  of  Mississippi,  which  affect  the  quality  and 
cost  of  health  services.  Potential  savings  through  such  measures  as  preven- 
tive and  primary  care,  managed  care,  reduction  of  cost  shifting  and  group 
purchasing  shall  be  identified  and  analyzed.  The  Mississippi  Health  Finance 
Authority  is  authorized  to  obtain,  collect  and  preserve  such  information  as 
determined  by  the  authority  to  be  needed  to  conduct  this  research  and  carry 
out  all  other  duties.  No  health  care  provider,  health  care  facility,  state 
agency,  insurance  company  or  related  entity  may  refuse  to  provide  the 
information  required  by  the  authority,  but  may  charge  a  reasonable  cost  for 
the  collection  and  reporting  of  the  information.  Information  received  by  the 
authority  shall  not  be  disclosed  publicly  in  such  manner  as  to  identify 
individuals  or  specific  facilities.  Information  collected  by  the  authority  that 
identifies  specific  individuals  or  facilities  is  exempt  from  disclosure  under 
the  Mississippi  Public  Records  Act.  Information  obtained  by  the  Mississippi 
Health  Finance  Authority  shall  be  governed  by  state  and  federal  laws,  and 
regulations  applicable  to  the  agency  from  whom  information  is  received. 

(b)  The  Mississippi  Health  Finance  Authority  shall  determine  what 
basic  health  services  will  best  serve  the  needs  of  the  citizens  of  the  State  of 
Mississippi,  and  in  conjunction  with  such  determination,  shall  identify  such 
additional  measures  as  are  desirable  to  encourage  employer  participation, 
promote  competition,  contain  costs  and  otherwise  increase  the  availability  of 
health  benefits  to  Mississippians. 

(c)  In  conjunction  with  paragraph  (b)  of  this  subsection,  the  board  shall 
develop  a  plan  for  the  provision  of  basic  health  services  to  state  and  local 
government  employees,  teachers,  persons  currently  receiving  Medicaid 
benefits,  and  as  many  additional  persons  with  no  other  health  benefits  as  the 
Mississippi  Health  Finance  Authority  Board  determines  economically  fea- 
sible, as  specifically  provided  in  subsection  (2)  of  this  section.  The  Missis- 
sippi Health  Finance  Authority  Board,  in  developing  the  plan,  may  propose 
graduated  levels  of  participation  proportionate  to  the  participant's  level  of 
economic  circumstances.  This  plan  should  include  realization  of  savings 
identified  through  paragraphs  (a)  and  (b)  of  this  subsection. 

(d)  If  different  health  plans  are  proposed,  the  Mississippi  Health 
Finance  Authority  shall  require  written  disclosure  of  treatment  policies, 
practice  standards  or  practice  parameters,  and  any  restrictions  or  limits  on 
normal  health  services,  including,  but  not  limited  to  physical  services, 
clinical  laboratory  tests,  hospital  and  surgical  procedures,  prescription 
drugs  and  biologies,  and  radiological  examinations,  by  each  health  plan, 
unless  the  authority  specifically  determines  it  inadvisable  to  do  so. 

(e)  The  Mississippi  Health  Finance  Authority  shall  determine  what 
criteria  are  appropriate  for  certification  of  purchasing  alliances,  to  protect 
the  health  and  safety  of  the  beneficiaries  of  health  services  provided 
pursuant  to  Sections  41-95-1  through  41-95-9. 

(f)  Effective  upon  approval  of  the  plan  by  the  Legislature,  the  Missis- 
sippi Health  Finance  Authority  shall  establish  procedures  for  the  solicitation 

1086 


Health  Policy  Act 


§  41-95-7 


of  bids  and  subsequent  purchase  of  benefits  for  persons  listed  in  paragraph 
(c)  of  this  subsection.  In  contracting  for  health  benefits,  the  Mississippi 
Health  Finance  Authority  shall  require  such  information  gathering,  reports 
and  other  measures  as  are  necessary  to  monitor  the  provisions  of  health 
benefits  and  the  accounting  of  all  financial  transactions  therein.  These  shall 
include  any  data  to  continue  the  research  and  analysis  set  forth  in  para- 
graph (a)  of  this  subsection. 

(2)(a)  From  and  after  July  1,  1995,  the  Mississippi  Health  Finance 
Authority  Board  shall  establish  the  Mississippi  Health  Care  Purchasing 
Pool  for  the  purpose  of  coordinating  and  enhancing  the  purchasing  power  of 
health-care  benefit  plans  of  the  groups  identified  under  this  section.  It  is  not 
the  intent  of  the  Legislature  to  exacerbate  cost  shifting  or  adverse  selection 
in  the  Mississippi  health-care  system  through  the  creation  of  the  Health 
Care  Purchasing  Pool.  In  offering  and  administering  the  purchasing  pool, 
the  board  shall  not  discriminate  against  individuals  or  groups  based  on  age, 
gender,  geographic  area,  industry  and  medical  history  The  board  may 
include  in  the  purchasing  pool  all  employees,  retirees  and  dependents 
covered  by  the  group  health  insurance  plans  of  the  following  entities: 

(i)  The  State  of  Mississippi; 

(ii)  The  state  institutions  of  higher  learning; 

(iii)  Employees  of  school  districts  and  community/junior  college  dis- 
tricts as  administered  by  the  Department  of  Finance  and  Administration; 

(iv)  Any  political  subdivision  or  municipality,  including  any  school 
district,  that  chooses  to  participate  in  the  pool; 

(v)  Such  portions  of  the  Medicaid  caseload  as  the  board  deems  proper. 
Access  to  medical  care  or  benefit  levels  for  Medicaid  recipients  shall  not 
diminish  as  a  result  of  participation  or  nonparticipation  in  the  pool; 

(vi)  Such  portions  of  the  uninsured  caseload  as  the  board  deems 
proper;  and 

(vii)  Any  private  entity  that  chooses  to  participate  in  the  pool. 

On  and  after  July  1,  1995,  the  board  may  make  the  purchasing  pool 
available  to  any  employer,  group,  association  or  trust  that  chooses  to 
participate  in  the  pool  on  behalf  of  the  employees  or  members  of  the  group, 
association  or  trust. 

(b)  In  administering  the  purchasing  pool  the  authority  may: 

(i)  Contract  on  behalf  of  participants  in  the  pool  with  health-care 
providers,  health-care  facilities  and  health  insurers  for  the  delivery  of 
health-care  services,  including  agreements  securing  discounts  for  regular, 
bulk  payments  to  providers  and  agreements  establishing  uniform  provider 
reimbursement; 

(ii)  Consolidate  administrative  functions  on  behalf  of  participants  in 
the  pool,  including  claims,  processing,  utilization  review,  management 
reporting,  benefit  management  and  bulk  purchasing; 

(iii)  Create  a  health  care  cost  and  utilization  data  base  for  partici- 
pants in  the  pool,  and  evaluate  potential  cost  savings;  and 

(iv)  Establish  incentive  programs  to  encourage  pool  participants  to 
use  health-care  services  judiciously  and  to  improve  their  health  status. 


1087 


§  41-95-9  Public  Health 

(c)  On  or  before  December  15  of  each  year,  the  authority  shall  report  to 
the  Legislature  on  the  operation  of  the  purchasing  pool,  including  the 
number  and  types  of  groups  and  group  members  participating  in  the  pool, 
the  costs  of  administering  the  pool,  and  the  savings  attributable  to  partici- 
pating groups  from  the  operation  of  the  pool. 

(d)  This  subsection  (2)  shall  not  be  implemented  unless  (i)  the  necessary 
federal  waivers  have  been  granted,  or  (ii)  the  Secretary  of  the  federal 
Department  of  Health  and  Human  Services  certifies  that  federal  law  permits 
this  state  to  implement  this  program,  and  (iii)  the  Secretary  of  the  federal 
Department  of  Health  and  Human  Services  certifies  that  full  implementa- 
tion of  waiver  programs  shall  receive  federal  funding  at  current  participa- 
tion rates,  and  (iv)  further  amendment  to  this  section  by  the  Legislature  has 
been  enacted  and  has  become  law  during  the  1995  Regular  Session  or 
subsequent  sessions. 

SOURCES:  Laws,  1994,  ch.  649,  §  31,  eff  from  and  after  July  1,  1994. 

Editor's  Note  —  Section  41-95-9  referred  to  in  (1)  (e)  was  repealed  by  Laws  of  1994, 
ch.  649,  §  32,  effective  from  and  after  June  30,  1995. 
Cross  References  —  Mississippi  Public  Records  Act,  see  §§  25-61-1  et  seq. 

§  41-95-9.  Repealed. 

Repealed  by  Laws  1994,  ch.  649,  §  32,  eff  June  30,  1995. 
[En  Laws,  1994,  ch.  649,  §  32] 

Editor's  Note  —  Former  §  41-95-9  related  to  transfer  of  powers  to  the  Mississippi 
Health  Finance  Authority. 
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State  Employee  Wellness  and  Physical  Fitness  Programs 

State  Employee  Wellness  and  Physical  Fitness  Programs    41-97-1 

STATE  EMPLOYEE  WELLNESS  AND  PHYSICAL  FITNESS  PROGRAMS 
Sec. 

41-97-1  through  41-97-7.  [Repealed] 

41-97-9.  State  employee  wellness  program;  definitions;  rules;  creation  of  model 

program;  designation  of  coordinator;  state  wellness  councils. 

§§  41-97-1  through  41-97-7.  Repealed. 

Repealed  by  Laws  of  2010,  ch.  516,  §  2,  effective  July  1,  2010. 
§  41-97-1.  [  Laws,  1995,  ch.  441,  §  1,  eff  from  and  after  July  1,  1995.] 
§  41-97-3.  [  Laws,  1995,  ch.  441,  §  2,  eff  from  and  after  July  1,  1995.] 
§  41-97-5.  [  Laws,  1995,  ch.  441,  §  3,  eff  from  and  after  July  1,  1995.] 
§  41-97-7.  [Laws,  1995,  ch.  441,  §  4,  eff  from  and  after  July  1,  1995.  ] 

Editor's  Note  —  Former  §  41-97-1  related  to  the  administration  and  approval  of 
state  agency  employee  volunteer  wellness/exercise  program  programs. 

Former  §  41-97-3  authorized  the  establishment  of  state  agency  wellness/exercise 
programs. 

Former  §  41-97-5  related  to  the  duties  of  agencies  establishing  programs. 
Former  §  41-97-7  related  to  acceptance  of  gifts  by  agencies  for  use  in  programs. 

§  41-97-9.  State  employee  wellness  program;  definitions; 
rules;  creation  of  model  program;  designation  of  coordina- 
tor; state  wellness  councils. 

(1)  Definitions.  In  this  section: 

(a)  "Department"  means  the  Mississippi  Department  of  Health. 

(b)  "State  Health  Officer"  means  the  Executive  Director  of  the  Missis- 
sippi Department  of  Health. 

(c)  "State  agency"  means  a  department,  institution,  commission  or 
other  agency  that  is  in  the  executive,  judicial  or  legislative  branch  of  state 
government. 

(d)  "State  employee"  means  a  state  employee  who  participates  in  the 
state  and  school  employees  health  insurance  plan  under  Section  25-15-3  et 
seq. 

(2)  Rules.  The  State  Board  of  Health  is  authorized  to  adopt  rules  for  the 
administration  of  this  section. 

(3)  Creation  of  model  program;  designation  of  coordinator. 

(a)  The  department  may  designate  a  statewide  wellness  coordinator  to 
create  and  develop  for  use  by  state  agencies  a  model  statewide  wellness 
program  to  improve  the  health  and  wellness  of  state  employees.  The 
wellness  program  may  include: 
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(i)  Education  that  targets  the  most  costly  or  prevalent  health  care 
claims,  including  information  addressing  stress  management,  nutrition, 
healthy  eating  habits,  alcohol  and  drug  abuse,  physical  activity,  disease 
prevention,  and  smoking  cessation; 

(ii)  The  dissemination  or  use  of  available  health  risk  assessment  tools 
and  programs,  including  surveys  that  identify  an  employee's  risk  level  for 
health-related  problems  and  programs  that  suggest  to  employees  methods 
for  minimizing  risks; 

(iii)  The  development  of  strategies  for  the  promotion  of  health, 
nutritional  and  fitness-related  resources  in  state  agencies; 

(iv)  The  development  and  promotion  of  environmental  change  strat- 
egies that  integrate  healthy  behaviors  and  physical  activity,  including 
recommending  healthy  food  choices  in  snack  bars,  vending  machines  and 
state-run  cafeterias  located  in  state  buildings;  and 

(v)  Optional  incentives  to  encourage  participation  in  the  wellness 
program,  including  providing  flexibility  in  employee  scheduling  to  allow 
for  physical  activity  and  participation  in  the  wellness  program  and 
coordinating  discounts  with  gyms  and  fitness  centers  across  the  state. 

(b)  The  statewide  wellness  coordinator  is  authorized  to: 

(i)  Coordinate  with  the  State  and  School  Employees  Health  Insur- 
ance Management  Board  and  other  agencies  that  administer  a  health 
benefits  program  as  necessary  to  develop  the  model  wellness  program, 
prevent  duplication  of  efforts,  provide  information  and  resources  to 
employees,  and  encourage  the  use  of  wellness  benefits  included  in  the 
health  benefits  program; 

(ii)  Maintain  a  set  of  Internet  links  to  health  resources  for  use  by 
state  employees; 

(iii)  Design  an  outreach  campaign  to  educate  state  employees  about 
health  and  fitness-related  resources,  including  available  exercise  facili- 
ties, online  tools,  and  health  and  fitness-related  organizations; 

(iv)  Study  the  implementation  and  participation  rates  of  state  agency 
worksite  wellness  programs  and  report  the  findings  to  the  Legislature 
biennially;  and 

(v)  Organize  an  annual  conference  hosted  by  the  department  for  all 
state  agency  wellness  councils. 

(c)  The  statewide  wellness  coordinator  may  consult  with  a  state  agency 
operating  health  care  programs  on  matters  relating  to  wellness  promotion. 

(d)  A  state  agency  shall  designate  an  employee  to  serve  as  the  wellness 
liaison  between  the  agency  and  the  statewide  wellness  coordinator. 

(e)  A  state  agency  may  implement  a  wellness  program  based  on  the 
model  program  or  components  of  the  model  program  developed  under  this 
section. 

(f)  The  statewide  wellness  coordinator  may  assist  a  state  agency  in 
establishing  employee  wellness  demonstration  projects  that  incorporate  best 
practices  for  encouraging  employee  participation  and  the  achievement  of 
wellness  benefits.  A  wellness  program  demonstration  project  may  implement 
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strategies  to  optimize  the  return  of  state  investment  in  employee  wellness, 
including  savings  in  direct  health  care  costs  and  savings  from  preventing 
conditions  and  diagnoses  through  better  employee  wellness. 

(4)  State  agency  wellness  councils. 

(a)  A  state  agency  may  facilitate  the  development  of  a  wellness  council 
composed  of  employees  and  managers  of  the  agency  to  promote  worksite 
wellness  in  the  agency. 

(b)  A  wellness  council  may  work  to: 

(i)  Increase  employee  interest  in  worksite  wellness; 

(ii)  Develop  and  implement  policies  to  improve  agency  infrastructure 
to  allow  for  increased  worksite  wellness;  and 

(iii)  Involve  employees  in  worksite  wellness  programs. 

(c)  Members  of  a  wellness  council  may  review  the  recommendations  of 
the  statewide  wellness  coordinator  and  develop  a  plan  to  implement  the 
recommendations . 

(d)  A  state  agency  may  allow  its  employees  to  participate  in  wellness 
council  activities  for  two  (2)  to  three  (3)  hours  each  month. 

(e)  The  department  shall  provide  technical  support  to  each  state  agency 
wellness  council  and  shall  provide  financial  support  to  councils  if  funds  are 
available. 

if)  A  wellness  council  may  annually  identify  best  practices  for  worksite 
wellness  in  the  agency  and  report  the  practices  to  the  statewide  wellness 
coordinator. 

(5)  A  state  agency  may  allow  all  employees  to  attend  on-site  wellness 
seminars  when  offered. 

SOURCES:  Laws,  2010,  ch.  516,  §  1,  eff  from  and  after  July  1,  2010. 
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Qualified  Health  Center  Grant  Program 


Sec. 

41-99-1. 
41-99-3. 


Definitions. 

Establishment  of  Qualified  Health  Center  Grant  Program;  purpose; 
administration  by  Department  of  Health. 

Requirements  for  participation  in  program;  restrictions  on  use  of  grants; 
advisory  council. 

Creation  of  fund  for  disbursements  of  grants. 


41-99-5. 


41-99-7. 


§  41-99-1.  Definitions. 


For  purposes  of  this  chapter: 

(a)  "Mississippi  qualified  health  center"  means  a  public  or  nonprofit 
entity  that  provides  comprehensive  primary  care  services  that: 

(i)  Has  a  community  board  of  directors,  the  majority  of  v^hom  are 
users  of  such  centers; 

(ii)  Accepts  all  patients  that  present  themselves  despite  their  ability 
to  pay  and  uses  a  sliding-fee-schedule  for  payments;  and 

(iii)  Serves  a  designated  medically  underserved  area  or  population, 
as  provided  in  Section  330  of  the  Public  Health  Service  Act. 

(b)  "Uninsured  or  medically  indigent  patient"  means  a  patient  receiving 
services  from  a  Mississippi  qualified  health  center  who  is  not  eligible  for 
Medicaid,  Medicare  or  any  other  type  of  governmental  reimbursement  for 
health-care  costs  or  receiving  third-party  payments  via  an  employer. 

(c)  "Department"  means  the  State  Department  of  Health. 

(d)  "Primary  care"  means  the  basic  entry  level  of  health  care  provided 
by  health-care  practitioners  or  nonphysician  health-care  practitioners, 
which  is  generally  provided  in  an  outpatient  setting. 

(e)  "Medically  underserved  area  or  population"  means  an  area  desig- 
nated by  the  Secretary  of  the  United  States  Department  of  Health  and 
Human  Services  as  an  area  with  a  shortage  of  professionals,  health  services 
or  a  population  group  designated  by  the  secretary  as  having  a  shortage  of 
those  services. 

(f)  "Service  grant"  means  a  grant  by  the  department  to  a  Mississippi 
qualified  health  center  in  accordance  with  this  chapter. 

(g)  "Program"  means  the  Mississippi  Qualified  Health  Center  Grant 
Program  established  in  this  chapter. 

SOURCES:  Laws,  1999,  ch.  477,  §  3;  Laws,  2004,  ch.  415,  §  1,  eff  from  and  after 
July  1,  2004. 

Federal  Aspects  —  Public  Health  Service  Act,  see  42  USCS  §§  201  et  seq. 
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§  41-99-3.    Establishment  of  Qualified  Health  Center  Grant 
Program;  purpose;  administration  by  Department  of  Health. 

The  Mississippi  Qualified  Health  Center  Grant  Program  is  established, 
under  the  direction  and  administration  of  the  State  Department  of  Health,  for 
the  purpose  of  making  service  grants  to  Mississippi  qualified  health  centers  for 
their  use  in  providing  care  to  uninsured  or  medically  indigent  patients  in 
Mississippi.  The  Mississippi  Qualified  Health  Center  Grant  Program  shall  be 
established  with  such  state  funds  as  may  be  appropriated  by  the  Legislature. 

SOURCES:  Laws,  1999,  ch.  477,  §  4;  Laws,  2004,  ch.  415,  §  2,  eff  from  and  after 
July  1,  2004. 

§  41-99-5.    Requirements  for  participation  in  program;  re- 
strictions on  use  of  grants;  advisory  council. 

(1)  Any  Mississippi  qualified  health  center  desiring  to  participate  in  the 
program  shall  make  application  for  a  grant  to  the  department  in  a  form 
satisfactory  to  the  department.  The  department  shall  receive  grant  proposals 
from  Mississippi  qualified  health  centers.  All  proposals  shall  be  submitted  in 
accordance  with  the  provisions  of  grant  procedures,  criteria  and  standards 
developed  and  made  public  by  the  department. 

(2)  The  department  shall  use  the  funds  provided  by  this  chapter  to  make 
grants  until  July  1,  2014,  to  Mississippi  qualified  health  centers  upon 
proposals  made  under  subsection  (1)  of  this  section.  Grants  that  are  awarded 
to  Mississippi  qualified  health  centers  shall  only  be  used  by  those  centers  to: 

(a)  Increase  access  to  preventative  and  primary  care  services  by  unin- 
sured or  medically  indigent  patients  that  are  served  by  those  centers;  and 

(b)  Create  new  services  or  augment  existing  services  provided  to 
uninsured  or  medically  indigent  patients,  including,  but  not  limited  to, 
primary  care  medical  and  preventive  services,  dental  services,  optometric 
services,  in-house  laboratory  services,  diagnostic  services,  pharmacy  ser- 
vices, nutritional  services  and  social  services. 

(3)  Grants  received  by  Mississippi  qualified  health  centers  under  this 
chapter  shall  not  be  used: 

(a)  To  supplant  federal  funds  traditionally  received  by  those  centers, 
but  shall  be  used  to  supplement  them; 

(b)  For  land  or  real  estate  investments; 

(c)  To  finance  or  satisfy  any  existing  debt;  or 

(d)  Unless  the  health  center  specifically  complies  with  the  definition  of 
a  Mississippi  qualified  health  center  contained  in  Section  41-99-1. 

(4)  The  department  shall  develop  regulations,  procedures  and  application 
forms  to  govern  how  grants  will  be  awarded,  shall  develop  a  plan  to  ensure  that 
grants  are  equitably  distributed  among  all  Mississippi  qualified  health  cen- 
ters, and  shall  develop  an  audit  process  to  assure  that  grant  monies  are  used 
to  provide  and  expend  care  to  the  uninsured  and  medically  indigent. 
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(5)  The  department  shall  establish  a  fund  for  the  purpose  of  providing 
service  grants  to  Mississippi  qualified  health  centers  in  accordance  with  this 
chapter  and  the  following  terms  and  conditions: 

(a)  The  total  amount  of  grants  issued  under  this  chapter  shall  be  Four 
Million  Dollars  ($4,000,000.00)  per  state  fiscal  year. 

(b)  No  Mississippi  qualified  health  center  shall  receive  assistance  under 
this  program  in  excess  of  Two  Hundred  Thousand  Dollars  ($200,000.00)  per 
calendar  year. 

(c)  Each  Mississippi  qualified  health  center  receiving  a  service  grant 
shall  provide  a  yearly  report  to  the  department  that  details  the  number  of 
additional  uninsured  and  medically  indigent  patients  that  are  cared  for  and 
the  types  of  services  that  are  provided. 

(6)  The  department  shall  establish  an  advisory  council  to  review  and 
make  recommendations  to  the  department  on  the  awarding  of  any  grants  to 
Mississippi  qualified  health  centers.  Those  recommendations  by  the  advisory 
council  shall  not  be  binding  upon  the  department,  but  when  a  recommendation 
by  the  advisory  council  is  not  followed  by  the  department,  the  department  shall 
place  in  its  minutes  reasons  for  not  accepting  the  advisory  council's  recom- 
mendation, and  provide  for  an  appeals  process.  All  approved  grants  shall  be 
awarded  within  thirty  (30)  days  of  approval  by  the  department. 

(7)  The  composition  of  the  advisory  council  shall  be  the  following: 

(a)  Two  (2)  employees  of  the  department,  one  (1)  of  whom  must  have 
experience  in  reviewing  and  writing  grant  proposals; 

(b)  Two  (2)  executive  employees  of  Mississippi  qualified  health  centers, 
one  (1)  of  whom  must  be  a  chief  financial  officer; 

(c)  Two  (2)  health-care  providers  who  are  affiliated  with  a  Mississippi 
qualified  health  center;  and 

(d)  One  (1)  health-care  provider  who  is  not  affiliated  with  a  Mississippi 
qualified  health  center  or  the  department  but  has  training  and  experience  in 
primary  care. 

(8)  The  department  may  use  a  portion  of  any  grant  monies  received  under 
this  chapter  to  administer  the  program  and  to  pay  reasonable  expenses 
incurred  by  the  advisory  council;  however,  in  no  case  shall  more  than  one  and 
one-half  percent  (1-V2%)  or  Sixty  Thousand  Dollars  ($60,000.00)  annually, 
whichever  is  greater,  be  used  for  program  expenses. 

(9)  No  assistance  shall  be  provided  to  a  Mississippi  qualified  health  center 
under  this  chapter  unless  the  Mississippi  qualified  health  center  certifies  to 
the  department  that  it  will  not  discriminate  against  any  employee  or  against 
any  applicant  for  employment  because  of  race,  religion,  color,  national  origin, 
sex  or  age. 

SOURCES:  Laws,  1999,  ch.  477,  §  5;  Laws,  2004,  ch.  415,  §  3;  Laws,  2009,  ch.  533, 
§  1,  eff  from  and  after  July  1,  2009. 

Joint  Legislative  Committee  Note  —  Pursuant  to  Section  1-1-109,  the  Joint 
Legislative  Committee  on  Compilation,  Revision  and  Publication  of  Legislation  cor- 
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rected  a  publishing  error  in  (2).  The  words  "this  act"  were  changed  to  "this  chapter."  The 
Joint  Committee  ratified  the  correction  at  its  May  16,  2002,  meeting. 

§  41-99-7.    Creation  of  fund  for  disbursements  of  grants. 

There  is  created  a  special  fund  in  the  State  Treasury  to  be  known  as  the 
Mississippi  Qualified  Health  Center  Grant  Program  Fund,  from  which  grants 
and  expenditures  authorized  in  connection  with  the  program  shall  be  dis- 
bursed. All  monies  received  by  legislative  appropriation  to  carry  out  the 
purposes  of  this  chapter  shall  be  deposited  into  the  Mississippi  Qualified 
Health  Center  Grant  Program  Fund. 

SOURCES:  Laws,  1999,  ch.  477,  §  6;  Laws,  2004,  ch.  415,  §  4,  eff  from  and  after 
July  1,  2004. 
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Mississippi  Council  on  Obesity  Prevention  and  Management 

Sec. 

41-101-1.  Creation;  acceptance  and  expenditure  of  grants  and  donations;  powers, 
functions,  and  duties;  composition;  meetings;  compensation;  report  and 
plan  for  implementation  of  services  and  programs;  inter-departmental 
cooperation. 

41-101-3.  Council  may  be  established  as  nonprofit  corporation;  Department  of 
Health  may  execute  contracts  with  council  for  development  and  imple- 
mentation of  obesity  prevention  and  management  programs;  Statewide 
Obesity  Prevention  and  Management  Fund  established. 

§  41-101-1.  Creation;  acceptance  and  expenditure  of  grants 
and  donations;  powers,  functions,  and  duties;  composition; 
meetings;  compensation;  report  and  plan  for  implementa- 
tion of  services  and  programs;  inter-departmental  coopera- 
tion. 

(1)  There  is  created  the  Mississippi  Council  on  Obesity  Prevention  and 
Management,  hereinafter  referred  to  as  the  "council,"  v^ithin  the  State  Depart- 
ment of  Health  to  be  in  existence  for  the  period  from  July  1,  2001,  until  July 
1,  2006,  or  until  the  council  is  established  as  a  nonprofit  corporation,  v^hich- 
ever  is  the  earlier  date.  The  council  may  accept  and  expend  grants  and  private 
donations  from  any  source,  including  federal,  state,  public  and  private  entities, 
to  assist  it  to  carry  out  its  functions. 

(2)  The  powers,  functions  and  duties  of  the  council  shall  include,  but  not 
be  limited  to,  the  follov^ing: 

(a)  The  collection  and  analysis  of  data  regarding  the  extent  to  which 
children  and  adults  in  Mississippi  suffer  from  obesity,  and  the  programs  and 
services  currently  available  to  meet  the  needs  of  overweight  children  and 
adults,  and  the  funds  dedicated  by  the  state  to  maintain  those  programs  and 
services. 

(b)  The  collection  and  analysis  of  data  to  demonstrate  the  economic 
impact  on  the  state  of  treating  obesity  and  the  estimated  cost  savings  of 
implementing  a  comprehensive  statewide  obesity  prevention  and  manage- 
ment model. 

(c)  The  establishment  and  maintenance  of  a  resources  data  bank 
containing  information  about  obesity  and  related  subjects  accessible  to 
educational  and  research  institutions,  as  well  as  members  of  the  general 
public. 

(d)  Consideration  of  the  feasibility  of  awarding  tax  incentives  for  work 
sites  that  promote  activities  to  reduce  obesity  in  the  work  force. 

(e)  The  establishment  of  recommendations  to  enhance  funding  for 
effective  prevention  and  management  programs  and  services,  including 
Medicaid,  private  health  insurance  programs,  and  other  state  and  federal 
funds. 
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(f)  The  establishment  of  recommendations  designed  to  assure  that 
children  of  school  age  who  may  have  early  indicators  of  obesity  have  access 
to  affordable,  effective  prevention  and  management  services. 

(g)  The  establishment  of  recommendations  for  changes  to  statewide 
elementary  and  secondary  education  curricula  to  implement  comprehensive, 
coordinated  obesity  awareness  and  education  programs. 

(h)  Recommendations  to  enhance  clinical  education  curricula  in  medi- 
cal, nursing  and  other  schools  of  higher  education  to  implement  comprehen- 
sive, coordinated  obesity  awareness  and  education  courses. 

(i)  Recommendations  to  increase  education  and  awareness  among  pri- 
mary care  physicians  and  other  health  professionals  regarding  the  recogni- 
tion, prevention  and  effective  management  of  obesity 

(j)  Consideration  of  a  state  prevention  campaign  to  increase  public 
awareness  of  the  need  for  early  prevention  and  management  of  obesity, 
possibly  including: 

(i)  A  broad-based  public  education  campaign  outlining  health  risks 
associated  with  failure  to  receive  treatment  for  obesity. 

(ii)  A  health  professional  training  campaign. 

(iii)  A  targeted  public  education  campaign  directed  toward  high  risk 
populations. 

(k)  Coordination  with  the  United  States  Department  of  Agriculture,  the 
United  States  Department  of  Health  and  Human  Services,  the  United  States 
Department  of  Education,  the  United  States  Centers  for  Disease  Control  and 
the  National  Center  for  Chronic  Disease  Prevention  to  share  resources  and 
information  in  order  to  ensure  a  comprehensive  approach  to  obesity  and 
obesity-related  conditions. 

(/)  Coordination  with  the  State  Departments  of  Education,  Health, 
Human  Services  and  the  Division  of  Medicaid  to  share  resources  and 
information  in  order  to  ensure  a  comprehensive  approach  to  obesity  and 
obesity-related  conditions. 

(m)  Identification  of  and  recommendations  to  reduce  cultural,  environ- 
mental and  socioeconomic  barriers  to  prevention  and  management  of  obesity 
in  Mississippi. 

(3)  The  council  shall  be  composed  of  the  following  members: 

(a)  The  Executive  Director  of  the  State  Department  of  Health,  or  his 
designee; 

(b)  The  Executive  Director  of  the  Department  of  Human  Services,  or  his 
designee; 

(c)  The  State  Superintendent  of  Education,  or  his  designee; 

(d)  The  Executive  Director  of  the  State  Department  of  Mental  Health, 
or  his  designee; 

(e)  A  representative  of  the  Office  of  the  Governor,  to  be  appointed  by  the 
Governor; 

(f)  A  member  of  the  House  of  Representatives,  appointed  by  the  Speaker 
of  the  House  of  Representatives; 

(g)  A  member  of  the  Senate,  appointed  by  the  Lieutenant  Governor; 
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(h)  Two  (2)  representatives  of  the  public-at-large,  to  be  selected  by  the 
Governor; 

(i)  The  President  of  either  the  Mississippi  Medical  Association  or  the 
African-American  Obesity  Research  and  Treatment  Association  (AAORTA), 
or  his  designee; 

(j)  The  President  of  the  Mississippi  State  Nurses  Association,  or  his 
designee; 

(k)  The  President  of  the  Mississippi  Pharmacists  Association,  or  his 
designee; 

(/)  The  President  of  the  Mississippi  Chapter  of  the  American  Academy 
of  Pediatrics,  or  his  designee; 

(m)  The  Vice  Chancellor  of  the  University  of  Mississippi  Medical 
Center,  or  his  designee; 

(n)  A  representative  appointed  from  the  Mississippi  state  office  of  the 
American  Association  of  Retired  Persons; 

(o)  A  representative  of  the  Mississippi  Dietetic  Association; 

(p)  A  representative  of  the  Mississippi  Restaurant  Association; 

(q)  The  President  of  the  Mississippi  Physical  Therapy  Association,  or 
his  designee; 

(r)  A  member  appointed  by  the  Mississippi  Commissioner  of  Insurance; 
(s)  A  representative  from  a  food  processor  or  food  manufacturer;  and 
(t)  A  representative  from  the  Mississippi  Soft  Drink  Association. 

(4)  The  council  shall  meet  upon  call  of  the  Governor  not  later  than  August 
1,  2001,  and  shall  organize  for  business  by  selecting  a  chairman  who  shall 
serve  for  a  one-year  term  and  may  be  selected  for  subsequent  terms.  The 
council  shall  adopt  internal  organizational  procedures  necessary  for  efficient 
operation  of  the  council.  Council  procedures  shall  include  duties  of  officers,  a 
process  for  selecting  officers,  quorum  requirements  for  conducting  business 
and  policies  for  any  council  staff.  Each  member  of  the  council  shall  designate 
necessary  staff  of  their  departments  to  assist  the  council  in  performing  its 
duties  and  responsibilities.  The  council  shall  meet  and  conduct  business  at 
least  quarterly.  Meetings  of  the  council  shall  be  open  to  the  public  and 
opportunity  for  public  comment  shall  be  made  available  at  each  such  meeting. 
The  chairman  of  the  council  shall  notify  all  persons  who  request  that  notice  as 
to  the  date,  time  and  place  of  each  meeting. 

(5)  Members  of  the  council  shall  receive  no  compensation  for  their 
services. 

(6)  The  council  shall  submit  a  report,  including  proposed  legislation  if 
necessary,  to  the  Governor  and  to  the  House  and  Senate  Health  and  Welfare 
Committees  before  the  convening  of  the  2004  legislative  session.  The  report 
shall  include  a  comprehensive  state  plan  for  implementation  of  services  and 
programs  in  the  State  of  Mississippi  to  increase  prevention  and  management 
of  obesity  in  adults  and  children  and  an  estimate  of  the  cost  of  implementation 
of  such  a  plan. 

(7)  All  departments,  boards,  agencies,  officers  and  institutions  of  the  state 
and  all  subdivisions  thereof  shall  cooperate  with  the  council  in  carrying  out  its 
purposes  under  this  section. 
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SOURCES:  Laws,  2001,  ch.  432,  §  1;  Laws,  2003,  ch.  484,  §  1;  Laws,  2004,  ch.  574, 
§  3,  eff  from  and  after  July  1,  2004. 


ATTORNEY  GENERAL  OPINIONS 


Section  41-101-l(3)(i)  should  be  read  as 
permitting  representatives  from  both 
those  entities  to  sit  as  members  of  the 
Council.  Dawkins,  May  16,  2003,  A.G.  Op. 
03-0227. 

There  is  no  authority  for  the  Council  to 
apply  for  501(c)(3)  tax  exempt  status. 
Dawkins,  May  16,  2003,  A.G.  Op.  03-0227. 


The  Council  may  file  reports  to  the 
Governor  and  to  the  House  and  Senate 
Health  and  Welfare  Committees  in  years 
subsequent  to  the  2004  Legislative  Ses- 
sion. Dawkins,  May  16,  2003,  A.G.  Op. 
03-0227. 


§  41-101-3.  Council  may  be  established  as  nonprofit  corpora- 
tion; Department  of  Health  may  execute  contracts  with 
council  for  development  and  implementation  of  obesity 
prevention  and  management  programs;  Statewide  Obesity 
Prevention  and  Management  Fund  established. 

(1)  The  chairman  of  the  Mississippi  Council  on  Obesity  Prevention  and 
Management  established  under  Section  41-101-1,  with  participation  from  the 
members  of  the  council,  may  develop  and  implement  a  plan  to  establish  the 
council  as  a  nonprofit  corporation  under  Mississippi  law.  For  a  period  of  one  (1) 
year  after  the  council  is  established  as  a  nonprofit  corporation,  the  State 
Department  of  Health  may  continue  to  support  the  council  by  providing 
meeting  space,  office  space  and  clerical  assistance.  After  the  expiration  of  the 
one-year  period,  the  council  shall  be  responsible  for  obtaining  the  funds 
necessary  to  support  the  operating  needs  of  the  council. 

(2)  After  the  council  is  established  as  a  nonprofit  corporation,  the  State 
Department  of  Health  may  execute  a  contract  with  the  council  to  develop  and 
implement  comprehensive  statewide  obesity  prevention  and  management 
programs.  The  contract  shall  contain  provisions  to  require  that  the  council 
will: 

(a)  Encourage  and  assist  local  communities,  workplaces,  health  insur- 
ance companies,  churches,  schools  and  other  public  and  private  entities  to 
develop  and  implement  obesity  prevention  and  management  programs  and 
services,  and  encourage  cooperative,  comprehensive  programs  that  reach 
across  all  segments  of  the  population. 

(b)  Encourage  and  assist  health-care  providers  to  develop,  implement, 
and  track  and  report  the  outcomes  of  effective  weight  management  products 
and  services,  and  coordinate  the  efforts  of  health-care  providers  and  health 
plans  in  exploring  the  potential  for  cost-effective  obesity  management 
benefits. 

(c)  Serve  as  the  state  clearinghouse  for  information  on  ideas,  projects 
and  outcomes  to  make  local  and  statewide  programs  more  effective. 

(d)  Implement  statewide  communication  programs  to  alert  people  to 
the  problem  of  obesity  and  how  it  can  be  prevented  and  treated. 
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(e)  Coordinate  an  annual  statewide  project  that  will  heighten  public 
awareness  of  the  problem  of  obesity. 

(f)  Establish  an  annual  awards  program  to  recognize  individual  and 
community  achievement  in  obesity  prevention  and  management. 

(g)  Serve  as  the  authority  that  approves  and  disburses  financial  assis- 
tance to  any  nonprofit  corporation,  county  or  municipality  that,  in  a  written 
application,  seeks  that  assistance  to  implement  a  local  obesity  prevention  or 
management  program. 

(h)  Encourage  the  donation  of  funds  from  the  private  sector  to  support 
the  operating  costs  of  the  council  and  to  assist  in  defraying  the  operation  of 
the  programs  implemented  under  this  section. 

The  contract  may  include  any  additional  provisions  that  the  State 
Department  of  Health  deems  necessary  to  effectuate  the  obesity  prevention 
and  management  programs  contemplated  by  this  section. 

The  council  shall  submit  to  the  State  Department  of  Health  not  later 
than  August  1  of  each  year  a  written  report  detailing  the  operation  of  obesity 
prevention  and  management  programs  statewide  and  its  expenditure  of 
monies  for  those  programs  during  the  preceding  state  fiscal  year. 

(3)  After  the  council  is  established  as  a  nonprofit  corporation: 

(a)  The  Division  of  Medicaid  may  execute  a  contract  with  the  council  for 
obesity  prevention  and  management  programs  that  serve  the  Medicaid 
population. 

(b)  The  State  Department  of  Education  may  execute  a  contract  with  the 
council  for  obesity  prevention  and  management  programs  that  serve  the 
school  population. 

(c)  Any  other  state  agency,  department  or  institution  may  execute  a 
contract  with  the  council  for  obesity  prevention  and  management  programs 
that  serve  the  target  population  of  the  agency  department  or  institution. 

(4)  The  obesity  prevention  and  management  programs  authorized  under 
subsections  (2)  and  (3)  of  this  section  may  be  funded  by  private  grants,  federal 
or  state  grants  obtained  by  the  agency,  department  or  institution,  funds 
appropriated  by  the  Legislature  to  the  agency,  department  or  institution,  or 
private  funds  obtained  by  the  council. 

(5)  There  is  established  in  the  State  Treasury  a  special  fund  to  be  known 
as  the  Statewide  Obesity  Prevention  and  Management  Fund.  Monies  may  be 
expended  from  the  fund,  upon  appropriation  by  the  Legislature  to  the 
appropriate  agencies,  departments  and  institutions,  to  implement  the  state- 
wide obesity  prevention  and  management  programs  authorized  under  subsec- 
tions (2)  and  (3)  of  this  section.  Unexpended  amounts  remaining  in  the  fund  at 
the  end  of  a  fiscal  year  shall  not  lapse  into  the  State  General  Fund,  and  any 
interest  earned  on  amounts  in  the  fund  shall  be  deposited  to  the  credit  of  the 
fund. 

SOURCES:  Laws,  2004,  ch.  574,  §  2,  eff  from  and  after  July  1,  2004. 
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CHAPTER  103 
Task  Force  on  Heart  Disease  and  Stroke  Prevention 

Sec. 

41-103-1.         Creation  of  task  force;  membership;  officers;  meetings;  administration; 
compensation. 

41-103-3.         Duties  of  task  force;  reports  to  Legislature  and  Governor. 

§  41-103-1,    Creation  of  task  force;  membership;  officers;  meet- 
ings; administration;  compensation. 

(1)  There  is  created  the  Task  Force  on  Heart  Disease  and  Stroke  Preven- 
tion, which  will  be  responsible  for  making  available  state-of-the-art  informa- 
tion on  heart  disease  and  stroke  education,  prevention  and  treatment  to 
health-care  providers  in  Mississippi.  The  task  force  will  serve  as  a  consensus 
group  designed  to  coordinate  efforts  in  heart  disease  and  stroke  education, 
prevention  and  treatment. 

(2)  The  task  force  will  consist  of  nineteen  (19)  members.  Membership  of 
the  task  force  will  include  one  (1)  representative  from  each  of  the  following 
agencies,  organizations  or  entities,  as  designated  by  each  respective  agency, 
organization  or  entity: 

(a)  State  Department  of  Health; 

(b)  State  Department  of  Education; 

(c)  Division  of  Medicaid,  Office  of  the  Governor; 

(d)  State  Department  of  Health,  Division  of  Emergency  Medical  Ser- 
vices; 

(e)  American  Heart  Association  (Southeast  Affiliate  —  Mississippi); 

(f)  Mississippi  State  Medical  Association; 

(g)  Mississippi  Nurses  Association; 

(h)  Mississippi  Hospital  Association; 

(i)  Mississippi  Primary  Health  Care  Association; 
(j)  University  of  Mississippi  Medical  Center; 

(k)  Mississippi  Chronic  Illness  Coalition; 

(Z  )  Mississippi  Alliance  for  School  Health; 

(m)  Information  and  Quality  Health  Care; 

(n)  Mississippi  Association  of  Health  System  Pharmacists; 

(o)  Health  Research  and  Educational  Foundation,  Inc.;  and 

(p)  Association  of  Black  Cardiologists. 

(3)  In  addition  to  the  members  designated  in  subsection  (2),  membership 
of  the  task  force  will  consist  of  the  following  persons: 

(a)  One  (1)  member  of  the  Mississippi  House  of  Representatives, 
appointed  by  the  Speaker  of  the  House; 

(b)  One  (1)  member  of  the  Mississippi  Senate,  appointed  by  the  Lieu- 
tenant Governor;  and 

(c)  One  (1)  person  appointed  by  the  Governor. 

(4)  At  its  first  meeting,  the  task  force  shall  elect  a  chairman  and  other 
necessary  officers  from  among  its  membership.  The  chairman  and  other 
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officers  shall  be  elected  annually  by  the  task  force.  The  task  force  shall  adopt 
bylaws  and  rules  for  its  efficient  operation.  The  task  force  may  establish 
committees  that  will  be  responsible  for  conducting  specific  task  force  programs 
or  activities. 

(5)  The  task  force  shall  meet  and  conduct  business  at  least  quarterly.  All 
meetings  of  the  task  force  and  any  committees  of  the  task  force  will  be  open  to 
the  public,  with  opportunities  for  public  comment  provided  on  a  regular  basis. 
Notice  of  all  meetings  shall  be  given  as  provided  in  the  Open  Meetings  Act 
(Section  25-41-1  et  seq.)  and  appropriate  notice  also  shall  be  given  to  all 
persons  so  requesting  of  the  date,  time  and  place  of  each  meeting.  Ten  (10) 
members  of  the  task  force  will  constitute  a  quorum  for  the  transaction  of 
business. 

(6)  The  task  force  is  assigned  to  the  State  Department  of  Health  for 
administrative  purposes  only,  and  the  department  shall  designate  staff  to 
assist  the  task  force.  The  task  force  will  have  a  line  item  in  the  budget  of  the 
State  Department  of  Health  and  will  be  financed  through  the  department's 
annual  appropriation. 

(7)  Members  of  the  task  force  who  are  not  legislators,  state  officials  or 
state  employees  may  be  compensated  at  the  per  diem  rate  authorized  by 
Section  25-3-69  and  may  be  reimbursed  in  accordance  with  Section  25-3-41  for 
mileage  and  actual  expenses  incurred  in  the  performance  of  their  duties. 
Legislative  members  of  the  task  force  will  be  paid  from  the  contingent  expense 
funds  of  their  respective  houses  in  the  same  manner  as  provided  for  committee 
meetings  when  the  Legislature  is  not  in  session.  However,  legislative  members 
will  not  be  paid  per  diem  or  expenses  for  attending  meetings  of  the  task  force 
while  the  Legislature  is  in  session.  No  task  force  member  may  incur  per  diem, 
travel  or  other  expenses  unless  previously  authorized  by  vote,  at  a  meeting  of 
the  task  force,  which  action  must  be  recorded  in  the  official  minutes  of  the 
meeting.  Nonlegislative  members  may  be  paid  from  any  funds  made  available 
to  the  task  force  for  that  purpose. 

SOURCES:  Laws,  2001,  ch.  588,  §  1;  Laws,  2004,  ch.  310,  §  1,  eff  from  and  after 
July  1,  2004. 

§  41-103-3.    Duties  of  task  force;  reports  to  Legislature  and 
Governor. 

(1)  The  Task  Force  on  Heart  Disease  and  Stroke  Prevention  has  the 
following  duties: 

(a)  Undertake  a  statistical  and  qualitative  examination  of  the  incidence 
and  causes  of  heart  disease  and  stroke  deaths  and  risks,  including  identifi- 
cation of  subpopulations  at  highest  risk  for  developing  heart  disease  and 
stroke,  and  establish  a  profile  of  the  social  and  economic  burden  of  heart 
disease  and  stroke  in  Mississippi; 

(b)  Publicize  the  profile  of  the  heart  disease  and  stroke  burden  and  its 
preventability  in  Mississippi; 
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(c)  Identify  priority  strategies  that  are  effective  in  preventing  and 
controlling  risks  for  heart  disease  and  stroke,  based  on  recommendations 
promulgated  by  the  American  Heart  Association  and  the  American  Stroke 
Association; 

(d)  Adopt  and  promote  a  statewide  comprehensive  heart  disease  and 
stroke  prevention  plan  to  the  general  public,  state  and  local  elected  officials, 
various  public  and  private  organizations  and  associations,  business  and 
industries,  agencies,  potential  funders  and  other  community  resources; 

(e)  Identify  and  facilitate  specific  commitments  to  help  implement  the 
plan  from  the  entities  listed  in  paragraph  (d); 

(f)  Facilitate  coordination  of  and  communication  among  state  and  local 
agencies  and  organizations  regarding  current  or  future  involvement  in 
achieving  the  aims  of  the  plan; 

(g)  Receive  and  consider  reports  and  testimony  from  individuals,  local 
health  departments,  community-based  organizations,  voluntary  health  or- 
ganizations, and  other  public  and  private  organizations  statewide,  to  learn 
more  about  their  contributions  to  heart  disease  and  stroke  prevention,  and 
their  ideas  for  improving  heart  disease  and  stroke  prevention  in  Mississippi; 

(h)  Determine  the  burden  that  delayed  or  inappropriate  heart  disease 
and  stroke  treatment  has  on  the  quality  of  patients'  lives  and  on  their 
financial  resources; 

(i)  Study  the  economic  impact  of  early  heart  disease  and  stroke  treat- 
ment, especially  with  regard  to  quality  of  care,  reimbursement  issues  and 
rehabilitation; 

(j)  Determine  what  constitutes  high  quality  treatment  for  heart  disease 
and  stroke,  and  adopt  and  disseminate  guidelines  for  the  treatment  of  heart 
disease  and  stroke  patients  throughout  the  state;  and 

(k)  Complete  a  detailed  and  specific  plan  of  action  for  the  State  of 
Mississippi,  and  begin  implementing  the  plan. 

(2)  The  task  force  shall  submit  a  preliminary  report  to  the  Legislature 
and  the  Governor  within  six  (6)  months  of  the  first  meeting;  a  second  report 
during  the  2002  Regular  Session  of  the  Legislature;  and  a  third  report  by 
December  1,  2002.  The  reports  shall  address  the  plans,  actions  and  resources 
needed  to  achieve  its  accomplishment,  and  progress  in  achieving  implementa- 
tion of  the  plan  to  reduce  the  occurrence  of  and  burden  from  heart  disease  and 
stroke  in  Mississippi.  The  reports  shall  include  an  accounting  of  funds 
expended  and  anticipated  funding  needs  for  full  implementation  of  recom- 
mended plans  and  programs.  The  task  force  will  continue  to  submit  reports  to 
the  Legislature  and  the  Governor  on  an  annual  basis,  updating  the  progress  of 
implementing  the  state  plan. 

SOURCES:  Laws,  2001,  ch.  588,  §  2;  Laws,  2004,  ch.  310,  §  2,  eff  from  and  after 
July  1,  2004. 
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Healthcare  Coordinating  Council 

Sec. 

41-105-1.  Healthcare  Coordinating  Council  established;  appointment  and  terms  of 
members;  election  of  officers;  adoption  of  bylaws  and  rules;  formation  of 
committees;  meetings;  staffing  and  administration;  compensation. 

41-105-3.         Duties  of  council;  annual  report. 

§  41-105-1.  Healthcare  Coordinating  Council  established;  ap- 
pointment and  terms  of  members;  election  of  officers;  adop- 
tion of  bylaws  and  rules;  formation  of  committees;  meetings; 
staffing  and  administration;  compensation. 

(1)  There  is  created  the  Healthcare  Coordinating  Council,  which  will  be 
responsible  for  making  recommendations  to  the  Legislature  regarding  the 
establishment  of  a  long-range,  comprehensive  preventive  health-care  plan. 

(2)  The  council  will  consist  of  fifteen  (15)  members  to  be  appointed  as 
follows: 

(a)  Two  (2)  members  of  the  Mississippi  House  of  Representatives 
appointed  by  the  Speaker  of  the  House  of  Representatives  to  serve  four-year 
terms; 

(b)  Two  (2)  members  of  the  Mississippi  Senate  appointed  by  the 
Lieutenant  Governor  to  serve  four-year  terms; 

(c)  One  (1)  representative  of  an  appropriate  state  agency  appointed  by 
the  Lieutenant  Governor  to  serve  a  six-year  term; 

(d)  One  (1)  representative  of  an  appropriate  state  agency  appointed  by 
the  Speaker  of  the  House  of  Representatives  to  serve  a  two-year  term; 

(e)  Two  (2)  members  from  appropriate  state  agencies  appointed  by  the 
Governor  to  serve  four-year  terms; 

(f)  One  (1)  health  advocate  appointed  by  the  Governor  to  serve  a 
two-year  term; 

(g)  One  (1)  consumer  of  health-care  services  who  is  not  a  health-care 
provider  appointed  by  the  Lieutenant  Governor  to  serve  a  four-year  term; 

(h)  One  (1)  health  advocate  appointed  by  the  Speaker  of  the  House  of 
Representatives  to  serve  a  six-year  term; 

(i)  One  (1)  health-care  provider  appointed  by  the  Lieutenant  Governor 
to  serve  a  two-year  term; 

(j)  One  (1)  consumer  of  health-care  services  who  is  not  a  health-care 
provider  appointed  by  the  Speaker  of  the  House  of  Representatives  to  serve 
a  four-year  term; 

(k)  One  (1)  health-care  provider  appointed  by  the  Governor  to  serve  a 
six-year  term;  and 

(/)  One  (1)  consumer  of  health-care  services  who  is  not  a  health-care 
provider  appointed  by  the  Governor  to  serve  a  four-year  term. 

(3)  The  appointing  officers  shall  give  due  regard  to  gender,  race  and 
geographic  distribution  in  making  their  appointments  to  the  council. 
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(4)  At  its  first  meeting,  the  council  shall  elect  a  chairman  and  other 
necessary  officers  from  among  its  membership.  The  chairman  and  other 
officers  shall  be  elected  annually  by  the  council.  The  council  shall  adopt  bylaws 
and  rules  for  its  efficient  operation.  The  council  may  establish  committees  that 
will  be  responsible  for  conducting  specific  council  programs  or  activities. 

(5)  The  council  shall  meet  and  conduct  business  at  least  quarterly.  All 
meetings  of  the  council  and  any  committees  of  the  council  will  be  open  to  the 
public,  with  opportunities  for  public  comment  provided  on  a  regular  basis. 
Notice  of  all  meetings  shall  be  given  as  provided  in  the  Open  Meetings  Act 
(Section  25-41-1  et  seq.)  and  appropriate  notice  also  shall  be  given  to  all 
persons  so  requesting  of  the  date,  time  and  place  of  each  meeting.  Eight  (8) 
members  of  the  council  will  constitute  a  quorum  for  the  transaction  of 
business. 

(6)  The  council  is  assigned  jointly  to  the  Mississippi  Forum  on  Children 
and  Families,  the  Mississippi  Health  Advocacy  Program  and  the  Children's 
Defense  Fund  Black  Community  Crusade  for  Children  for  administrative 
purposes  only.  Those  three  (3)  organizations  shall  designate  staff  to  assist  the 
council. 

(7)  Members  of  the  council  who  are  not  legislators,  state  officials  or  state 
employees  may  be  reimbursed  for  mileage  and  actual  expenses  incurred  in  the 
performance  of  their  duties  by  the  three  (3)  administering  organizations 
designated  in  subsection  (6)  of  this  section,  if  funds  are  available  to  the 
organizations  for  that  purpose.  Legislative  members  of  the  council  will  be  paid 
from  the  contingent  expense  funds  of  their  respective  houses  in  the  same 
manner  as  provided  for  committee  meetings  when  the  Legislature  is  not  in 
session.  However,  legislative  members  will  not  be  paid  per  diem  or  expenses  for 
attending  meetings  of  the  council  while  the  Legislature  is  in  session.  No 
council  member  may  incur  per  diem,  travel  or  other  expenses  unless  previously 
authorized  by  vote,  at  a  meeting  of  the  council,  which  action  must  be  recorded 
in  the  official  minutes  of  the  meeting. 

SOURCES:  Laws,  2002,  ch.  469,  §  1,  eff  from  and  after  passage  (approved  Mar. 
25,  2002.) 

§  41-105-3.    Duties  of  council;  annual  report. 

The  Healthcare  Coordinating  Council  has  the  following  duties: 

(a)  Develop  recommendations  for  a  long-range  preventive  health-care 
plan  for  the  period  beginning  July  1,  2002,  through  July  1,  2020; 

(b)  Consider  the  feasibility  of  implementing  the  following  preventive 
health-care  strategies,  known  as  the  20-20  Vision: 

(i)  Bridge  the  gap  between  Medicaid  and  the  Children's  Health 
Insurance  Program  (CHIP)  by  expanding  coverage  under  Medicaid  for 
pregnant  women  up  to  two  hundred  percent  (200%)  of  the  federal  poverty 
level; 
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(ii)  Expand  that  coverage  for  pregnant  women  beyond  two  hundred 
percent  (200%)  of  the  federal  poverty  level  with  a  sliding  fee  scale  for  both 
premiums  and  health-care  services; 

(iii)  Expand  CHIP  income  eligibility  and  implement  a  sliding  fee 
scale  for  both  premiums  and  health-care  services; 

(iv)  Establish  supplemental  coverage  for  gaps  in  private  coverage 
such  as  vision  and  dental  health  care  for  children  up  to  the  CHIP  income 
eligibility  limit; 

(v)  Increase  the  period  of  postnatal  care  provided  under  Medicaid; 

(vi)  Expand  Medicaid  to  include  continuously  enrolled  college  stu- 
dents that  "age-off'  family  coverage  plans  held  by  their  parents; 

(vii)  Establish  a  business  buy-in  plan  that  expands  coverage  to  the 
parents  of  CHIP  and  Medicaid  eligible  children  and  other  income-eligible 
adults; 

(viii)  Include  the  state  as  an  eligible  employer  in  the  business  buy-in 
plan; 

(ix)  Expand  coverage  for  individuals  with  mental  illness,  specifically 
addressing  the  need  for  therapeutic  care  for  children,  day  treatment 
nurseries  for  preschool-age  children,  foster  home  care,  group  home  care, 
diagnostic  and  evaluation  emergency  shelters,  and  intensive  in-home  care; 

(x)  Expand  breast  and  cervical  cancer  screenings  and  treatment; 

(xi)  Establish  a  demonstration  treatment  program  for  heart  disease; 

(xii)  Establish  a  demonstration  treatment  program  for  diabetes; 

(xiii)  Certify  all  allowable  spending  in  the  state  as  matching  funds  to 
reduce  the  demand  for  general  fund  revenue; 

(xiv)  Evaluate  the  potential  of  increasing  the  number  of  health-care 
providers  accepting  CHIP  and  Medicaid  patients  by  participating  in  a 
fee-based  system  of  enhanced  and  optional  services; 

(xv)  Pursue  disproportionate  share  formulas  for  other  health-care 
providers; 

(xvi)  Expand  school-based  services  such  as  the  school  nurse  program; 

(xvii)  Expand  scholarship  programs  to  include  all  needed  health-care 
service  providers; 

(xviii)  Establish  public  education  campaigns  to  increase  wellness  by 
reducing  high-risk  behavior;  and 

(xix)  Expand  consumer  assistance  services  to  ensure  prompt  and 
accurate  resolution  of  issues  of  denial  and  billing; 

(c)  Consider  the  feasibility  of  including  additional  preventive  health- 
care strategies  in  the  plan; 

(d)  For  each  element  of  the  plan  recommended  by  the  council,  the 
following  should  be  established: 

(i)  Performance  benchmarks, 

(ii)  Projected  costs,  and 

(iii)  Projected  benefits; 

(e)  At  the  meetings  of  the  council,  the  council  shall  review  level  of 
spending  by  category,  revise  spending  estimates,  assess  feasibility  of  expan- 
sions, consider  cost  options  and  note  changes  in  applicable  federal  policy; 
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(f)  Make  an  annual  report  to  the  Legislature  by  September  1  on  the 
status  of  the  implementation  of  the  plan  including  recommendations  for 
legislative  action;  and 

(g)  Make  the  annual  report  available  to  the  public. 

SOURCES:  Laws,  2002,  ch.  469,  §  2,  eff  from  and  after  passage  (approved  Mar. 
25,  2002.) 

Federal  Aspects  —  State  Children's  Health  Insurance  Program  (CHIP),  see  42 
uses  §§  1397aa  et  seq. 
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Sec. 


41-107-1. 

41-107-3. 

41-107-5. 

41-107-7. 

41-107-9. 

41-107-11. 

41-107-13. 


Title. 

Definitions. 

Rights  of  Conscience  of  Health-Care  Providers. 
Rights  of  Conscience  of  Health-Care  Institutions. 
Rights  of  conscience  of  health-care  payers. 
Civil  remedies. 
Severability. 


§  41-107-1.  Title. 


This  chapter  may  be  knov^n  and  cited  as  the  "Mississippi  Health  Care 
Rights  of  Conscience  Act." 

SOURCES:  Laws,  2004,  ch.  568,  §  1,  eff  from  and  after  July  1,  2004. 


As  used  in  this  chapter: 

(a)  "Health-care  service"  means  any  phase  of  patient  medical  care, 
treatment  or  procedure,  including,  but  not  limited  to,  the  following:  patient 
referral,  counseling,  therapy,  testing,  diagnosis  or  prognosis,  research, 
instruction,  prescribing,  dispensing  or  administering  any  device,  drug,  or 
medication,  surgery,  or  any  other  care  or  treatment  rendered  by  health-care 
providers  or  health-care  institutions. 

(b)  "Health-care  provider"  means  any  individual  who  may  be  asked  to 
participate  in  any  way  in  a  health-care  service,  including,  but  not  limited  to: 
a  physician,  physician's  assistant,  nurse,  nurses'  aide,  medical  assistant, 
hospital  employee,  clinic  employee,  nursing  home  employee,  pharmacist, 
pharmacy  employee,  researcher,  medical  or  nursing  school  faculty,  student 
or  employee,  counselor,  social  worker  or  any  professional,  paraprofessional, 
or  any  other  person  who  furnishes,  or  assists  in  the  furnishing  of,  a 
health-care  procedure. 

(c)  "Health-care  institution"  means  any  public  or  private  organization, 
corporation,  partnership,  sole  proprietorship,  association,  agency,  network, 
joint  venture,  or  other  entity  that  is  involved  in  providing  health-care 
services,  including,  but  not  limited  to:  hospitals,  clinics,  medical  centers, 
ambulatory  surgical  centers,  private  physician's  offices,  pharmacies,  nursing 
homes,  university  medical  schools  and  nursing  schools,  medical  training 
facilities,  or  other  institutions  or  locations  where  health-care  procedures  are 
provided  to  any  person. 

(d)  "Health-care  payer"  means  any  entity  or  employer  that  contracts  for, 
pays  for,  or  arranges  for  the  payment  of,  in  whole  or  in  part,  a  health-care 
service,  including,  but  not  limited  to,  health  maintenance  organizations, 
health  plans,  insurance  companies  or  management  services  organizations. 


§  41-107-3.  Definitions. 


1108 


Health  Care  Rights  of  Conscience 


§  41-107-5 


(e)  "Employer"  means  any  individual  or  entity  that  pays  for  or  provides 
health  benefits  or  health  insurance  coverage  as  a  benefit  to  its  employees, 
whether  through  a  third  party,  a  health  maintenance  organization,  a 
program  of  self-insurance,  or  some  other  means. 

(f)  "Participate"  in  a  health-care  service  means  to  counsel,  advise, 
provide,  perform,  assist  in,  refer  for,  admit  for  purposes  of  providing,  or 
participate  in  providing,  any  health-care  service  or  any  form  of  such  service. 

(g)  "Pay"  or  "payment"  means  pay,  contract  for,  or  otherwise  arrange  for 
the  payment  of,  in  whole  or  in  part. 

(h)  "Conscience"  means  the  religious,  moral  or  ethical  principles  held  by 
a  health-care  provider,  the  health-care  institution  or  health-care  payer.  For 
purposes  of  this  chapter,  a  health-care  institution  or  health-care  payer's 
conscience  shall  be  determined  by  reference  to  its  existing  or  proposed 
religious,  moral  or  ethical  guidelines,  mission  statement,  constitution, 
bylaws,  articles  of  incorporation,  regulations  or  other  relevant  documents. 

SOURCES:  Laws,  2004,  ch.  568,  §  2,  eff  from  and  after  July  1,  2004. 

Joint  Legislative  Committee  Note  —  Pursuant  to  Section  1-1-109,  the  Joint 
Legislative  Committee  on  Compilation,  Revision  and  Publication  of  Legislation  cor- 
rected a  typographical  error  in  the  (h).  "This  chapter"  was  substituted  for  "this  act"  at 
the  beginning  of  the  second  sentence. 

§  41-107-5.    Rights  of  Conscience  of  Health-Care  Providers. 

(1)  Rights  of  Conscience.  —  A  health-care  provider  has  the  right  not 
to  participate,  and  no  health-care  provider  shall  be  required  to  participate  in 
a  health-care  service  that  violates  his  or  her  conscience.  However,  this 
subsection  does  not  allow  a  health-care  provider  to  refuse  to  participate  in  a 
health-care  service  regarding  a  patient  because  of  the  patient's  race,  color, 
national  origin,  ethnicity,  sex,  religion,  creed  or  sexual  orientation. 

(2)  Immunity  from  Liability.  —  No  health-care  provider  shall  be 
civilly,  criminally,  or  administratively  liable  for  declining  to  participate  in  a 
health-care  service  that  violates  his  or  her  conscience.  However,  this 
subsection  does  not  exempt  a  health-care  provider  from  liability  for  refusing 
to  participate  in  a  health-care  service  regarding  a  patient  because  of  the 
patient's  race,  color,  national  origin,  ethnicity,  sex,  religion,  creed  or  sexual 
orientation. 

(3)  Discrimination.  —  It  shall  be  unlawful  for  any  person,  health-care 
provider,  health-care  institution,  public  or  private  institution,  public  official, 
or  any  board  which  certifies  competency  in  medical  specialties  to  discrimi- 
nate against  any  health-care  provider  in  any  manner  based  on  his  or  her 
declining  to  participate  in  a  health-care  service  that  violates  his  or  her 
conscience.  For  purposes  of  this  chapter,  discrimination  includes,  but  is  not 
limited  to:  termination,  transfer,  refusal  of  staff  privileges,  refusal  of  board 
certification,  adverse  administrative  action,  demotion,  loss  of  career  spe- 
cialty, reassignment  to  a  different  shift,  reduction  of  wages  or  benefits, 
refusal  to  award  any  grant,  contract,  or  other  program,  refusal  to  provide 
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residency  training  opportunities,  or  any  other  penalty,  disciplinary  or 
retaliatory  action. 

SOURCES:  Laws,  2004,  ch.  568,  §  3,  eff  from  and  after  July  1,  2004. 

Joint  Legislative  Committee  Note  —  Pursuant  to  Section  1-1-109,  the  Joint 
Legislative  Committee  on  Compilation,  Revision  and  Publication  of  Legislation  cor- 
rected a  typographical  error  in  (3).  "This  chapter"  was  substituted  for  "this  act" 
following  "Purposes  of"  in  the  second  sentence. 

§  41-107-7.    Rights  of  Conscience  of  Health-Care  Institutions. 

(1)  Rights  of  Conscience.  —  A  health-care  institution  has  the  right 
not  to  participate,  and  no  health-care  institution  shall  be  required  to 
participate  in  a  health-care  service  that  violates  its  conscience.  Hov^ever, 
this  subsection  does  not  allow  a  health-care  institution  to  refuse  to  partici- 
pate in  a  health-care  service  regarding  a  patient  because  of  the  patient's 
race,  color,  national  origin,  ethnicity,  sex,  religion,  creed  or  sexual  orienta- 
tion. 

(2)  Immunity  from  LiabiHty.  —  A  health-care  institution  that  de- 
clines to  provide  or  participate  in  a  health-care  service  that  violates  its 
conscience  shall  not  be  civilly,  criminally  or  administratively  liable  if  the 
institution  provides  a  consent  form  to  be  signed  by  a  patient  before 
admission  to  the  institution  stating  that  it  reserves  the  right  to  decline  to 
provide  or  participate  in  a  health-care  service  that  violates  its  conscience. 
However,  this  subsection  does  not  exempt  a  health-care  institution  from 
liability  for  refusing  to  participate  in  a  health-care  service  regarding  a 
patient  because  of  the  patient's  race,  color,  national  origin,  ethnicity,  sex, 
religion,  creed  or  sexual  orientation. 

(3)  Discrimination.  —  It  shall  be  unlawful  for  any  person,  public  or 
private  institution,  or  public  official  to  discriminate  against  any  health-care 
institution,  or  any  person,  association,  corporation,  or  other  entity  attempt- 
ing to  establish  a  new  health-care  institution  or  operating  an  existing 
health-care  institution,  in  any  manner,  including,  but  not  limited  to,  any 
denial,  deprivation  or  disqualification  with  respect  to  licensure,  any  aid 
assistance,  benefit  or  privilege,  including  staff  privileges,  or  any  authoriza- 
tion, including  authorization  to  create,  expand,  improve,  acquire,  or  affiliate 
or  merge  with  any  health-care  institution,  because  such  health-care  institu- 
tion, or  person,  association,  or  corporation  planning,  proposing,  or  operating 
a  health-care  institution,  declines  to  participate  in  a  health-care  service 
which  violates  the  health-care  institution's  conscience. 

(4)  Denial  of  Aid  or  Benefit.  —  It  shall  be  unlawful  for  any  public 
official,  agency,  institution,  or  entity  to  deny  any  form  of  aid,  assistance, 
grants  or  benefits,  or  in  any  other  manner  to  coerce,  disqualify  or  discrimi- 
nate against  any  person,  association,  corporation  or  other  entity  attempting 
to  establish  a  new  health-care  institution  or  operating  an  existing  health- 
care institution  because  the  existing  or  proposed  health-care  institution 
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declines  to  participate  in  a  health-care  service  contrary  to  the  health-care 
institution's  conscience. 

SOURCES:  Laws,  2004,  ch.  568,  §  4,  eff  from  and  after  July  1,  2004. 

§  41-107-9.    Rights  of  conscience  of  health-care  payers. 

(1)  Rights  of  Conscience.  — A  health-care  payer  has  the  right  to  decline 
to  pay,  and  no  health-care  payer  shall  be  required  to  pay  for  or  arrange  for  the 
payment  of  a  health-care  service  that  violates  its  conscience.  However,  this 
subsection  does  not  allow  a  health-care  payer  to  decline  to  pay  or  arrange  for 
the  payment  of  a  health-care  service  regarding  a  patient  because  of  the 
patient's  race,  color,  national  origin,  ethnicity,  sex,  religion,  creed  or  sexual 
orientation. 

(2)  Immunity  from  Liability.  —  No  health-care  payer  and  no  person, 
association,  corporation  or  other  entity  that  owns,  operates,  supervises  or 
manages  a  health-care  payer  shall  be  civilly  or  criminally  liable  by  reason  of 
the  health-care  payer's  declining  to  pay  for  or  arrange  for  the  payment  of  a 
health-care  service  that  violates  its  conscience.  However,  this  subsection  does 
not  exempt  from  liability  a  health-care  payer,  or  the  owner,  operator,  supervi- 
sor or  manager  of  a  health-care  payer,  for  declining  to  pay  or  arranging  for  the 
payment  of  a  health-care  service  regarding  a  patient  because  of  the  patient's 
race,  color,  national  origin,  ethnicity,  sex,  religion,  creed  or  sexual  orientation. 

(3)  Discrimination.  —  It  shall  be  unlawful  for  any  person,  public  or 
private  institution,  or  public  official  to  discriminate  against  any  health-care 
payer,  or  any  person,  association,  corporation,  or  other  entity  (a)  attempting  to 
establish  a  new  health-care  payer,  or  (b)  operating  an  existing  health-care 
payer,  in  any  manner,  including,  but  not  limited  to,  any  denial,  deprivation,  or 
disqualification  with  respect  to  licensure,  aid,  assistance,  benefit,  privilege  or 
authorization,  including,  but  not  limited  to,  any  authorization  to  create, 
expand,  improve,  acquire,  affiliate  or  merge  with  any  health-care  payer, 
because  a  health-care  payer,  or  a  person,  association,  corporation  or  other 
entity  planning,  proposing  or  operating  a  health-care  payer  declines  to  pay  for 
or  arrange  for  the  payment  of  any  health-care  service  that  violates  its 
conscience. 

(4)  Denial  of  Aid  or  Benefits.  —  It  shall  be  unlawful  for  any  public 
official,  agency,  institution  or  entity  to  deny  any  form  of  aid,  assistance,  grants, 
or  benefits  or  in  any  other  manner  coerce,  disqualify  or  discriminate  against 
any  health-care  payer,  or  any  person,  association,  corporation  or  other  entity 
attempting  to  establish  a  new  health-care  payer  or  operating  an  existing 
health-care  payer  because  the  existing  or  proposed  health-care  payer  declines 
to  pay  for,  or  arrange  for  the  payment  of,  any  health-care  service  that  is 
contrary  to  its  conscience. 

SOURCES:  Laws,  2004,  ch.  568,  §  5,  eff  from  and  after  July  1,  2004. 
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§  41-107-11.    Civil  remedies. 

(1)  A  civil  action  for  damages  or  injunctive  relief,  or  both,  may  be  brought 
for  the  violation  of  any  provision  of  this  chapter.  It  shall  not  be  a  defense  to  any 
claim  arising  out  of  the  violation  of  this  chapter  that  such  violation  was 
necessary  to  prevent  additional  burden  or  expense  on  any  other  health-care 
provider,  health-care  institution,  individual  or  patient. 

(2)  Damage  Remedies.  —  Any  individual,  association,  corporation, 
entity  or  health-care  institution  injured  by  any  public  or  private  individual, 
association,  agency,  entity  or  corporation  by  reason  of  any  conduct  prohibited 
by  this  chapter  may  commence  a  civil  action.  Upon  finding  a  violation  of  this 
chapter,  the  aggrieved  party  shall  be  entitled  to  recover  threefold  the  actual 
damages,  including  pain  and  suffering,  sustained  by  such  individual,  associa- 
tion, corporation,  entity  or  health-care  institution,  the  costs  of  the  action,  and 
reasonable  attorney's  fees;  but  in  no  case  shall  recovery  be  less  than  Five 
Thousand  Dollars  ($5,000.00)  for  each  violation  in  addition  to  costs  of  the 
action  and  reasonable  attorney's  fees.  These  damage  remedies  shall  be 
cumulative,  and  not  exclusive  of  other  remedies  afforded  under  any  other  state 
or  federal  law. 

(3)  Injunctive  Remedies.  —  The  court  in  such  civil  action  may  award 
injunctive  relief,  including,  but  not  limited  to,  ordering  reinstatement  of  a 
health-care  provider  to  his  or  her  prior  job  position. 

SOURCES:  Laws,  2004,  ch.  568,  §  6,  eff  from  and  after  July  1,  2004. 

Joint  Legislative  Committee  Note  —  Pursuant  to  Section  1-1-109,  the  Joint 
Legislative  Committee  on  Compilation,  Revision  and  Publication  of  Legislation  cor- 
rected a  typographical  error  in  (1)  and  (2).  "This  chapter"  was  substituted  for  "this  act" 
in  the  first  sentence  of  (1)  and  in  the  first  and  second  sentences  of  (2). 

§  41-107-13.  Severability. 

The  provisions  of  this  chapter  are  declared  to  be  severable,  and  if  any 
provision,  word,  phrase  or  clause  of  this  chapter  or  the  application  thereof  to 
any  person  shall  be  held  invalid,  such  invalidity  shall  not  affect  the  validity  of 
the  remaining  portions  of  this  chapter. 

SOURCES:  Laws,  2004,  ch.  568,  §  7,  eff  from  and  after  July  1,  2004. 

Joint  Legislative  Committee  Note  —  Pursuant  to  Section  1-1-109,  the  Joint 
Legislative  Committee  on  Compilation,  Revision  and  Publication  of  Legislation  cor- 
rected a  typographical  error  in  the  section.  "This  chapter"  was  substituted  for  "this  act" 
throughout  the  section. 
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Sec. 

41-109-1.  Legislative  findings,  creation  of  Leonard  Morris  Chronic  Kidney  Disease 
Leadership  Task  Force  [Repealed  effective  July  1,  2014]. 

41-109-3.         Composition  of  task  force;  appointment  of  members;  meeting  facilities; 

compensation  for  service  on  task  force  [Repealed  effective  July  1,  2014]. 

41-109-5.  Duties  of  task  force;  recommendations;  report  [Repealed  effective  July  1, 
2014]. 

41-109-7.         Repeal  of  chapter. 


Editor's  Note  —  Section  41-109-5(a)  provides  that  from  and  after  July  1,  2007,  the 
Chronic  Kidney  Disease  Task  Force  shall  be  known  as  the  Leonard  JVEorris  Chronic 
Kidney  Disease  Leadership  Task  Force. 


§  41-109-1.  Legislative  findings,  creation  of  Leonard  Morris 
Chronic  Kidney  Disease  Leadership  Task  Force  [Repealed 
effective  July  1,  2014]. 

It  is  generally  recognized  that  a  significant  number  of  the  population  of  the 
State  of  Mississippi  has  a  form  of  chronic  kidney  disease  (CKD),  including 
persons  with  seriously  reduced  kidney  function  that  may  progress  to  end-stage 
renal  disease  (ESRD)  requiring  kidney  dialysis  or  the  receipt  of  a  kidney 
transplant.  ESRD  is  usually  the  result  of  years  of  CKD  caused  by  diabetes, 
high  blood  pressure  or  a  family  history  of  CKD  as  the  primary  contributing 
factors.  Recognizing  that  the  treatment  of  CKD  is  a  tremendous  expense  and 
that  the  early  diagnosis  and  effective  treatment  of  CKD  can  prolong  lives  and 
delay  the  high  cost  of  medical  treatment,  including  dialysis  and/or  transplan- 
tation, and  that  there  are  existing,  cost-effective  laboratory  test  calculations 
that  can  assist  in  the  early  diagnosis  of  CKD,  there  is  created  the  Leonard 
Morris  Chronic  Kidney  Disease  Leadership  Task  Force. 

SOURCES:  Laws,  2006,  ch.  524,  §  1;  reenacted  and  amended,  Laws,  2011,  ch. 
529,  §  1,  eff  from  and  after  July  1,  2011. 

Editor's  Note  —  For  repeal  of  this  section,  see  §  41-109-7. 

Amendment  Notes  —  The  2011  amendment  reenacted  and  amended  the  section  by 
substituting  "Lenonard  Morris  Chronic  Kidney  Disease  Leadership  Task  Force"  for 
"Mississippi  Chronic  Kidney  Disease  Task  Force"  at  the  end  of  the  last  sentence. 
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§  41-109-3.  Composition  of  task  force;  appointment  of  mem- 
bers; meeting  facilities;  compensation  for  service  on  task 
force  [Repealed  effective  July  1,  2014]. 

(1)  The  members  of  the  Leonard  Morris  Chronic  Kidney  Disease  Leader- 
ship Task  Force  shall  be  appointed  by  the  Speaker  of  the  House  of  Represen- 
tatives, the  Lieutenant  Governor  and  the  State  Health  Officer  as  follows: 

(a)  The  Speaker  and  the  Lieutenant  Governor  each  shall  appoint  three 
(3)  physicians  from  lists  submitted  by  the  Mississippi  State  Medical  Asso- 
ciation and  the  Mississippi  Medical  and  Surgical  Association,  two  (2)  of 
whom  shall  be  family  practitioners,  two  (2)  of  whom  shall  be  nephrologists 
and  two  (2)  of  whom  shall  be  pathologists. 

(b)  The  Speaker  shall  appoint  one  (1)  member  who  represents  the  state 
affiliate  of  the  National  Kidney  Foundation  and  one  (1)  member  who 
represents  the  Department  of  Nephrology  at  the  University  of  Mississippi 
Medical  Center. 

(c)  The  Lieutenant  Governor  shall  appoint  one  (1)  member  who  repre- 
sents owners/operators  of  clinical  laboratories  in  the  state  and  one  (1) 
member  who  represents  a  private  renal  care  provider. 

(d)  The  State  Health  Officer  shall  appoint  one  (1)  member  who  is  a 
dietitian  licensed  by  the  State  of  Mississippi. 

(2)  The  State  Health  Officer  or  his  designee  shall  serve  as  chairperson  of 
the  task  force. 

(3)  The  State  Department  of  Health  shall  provide  meeting  facilities  for 
the  task  force. 

(4)  The  members  of  the  task  force  shall  not  be  entitled  to  reimbursement 
of  expenses  or  to  compensation  for  service  on  the  task  force. 

SOURCES:  Laws,  2006,  ch.  524,  §  2;  reenacted  and  amended,  Laws,  2011,  ch. 
529,  §  2,  eff  from  and  after  July  1,  2011. 

Editor's  Note  —  For  repeal  of  this  section,  see  §  41-109-7. 

Amendment  Notes  —  The  2011  amendment  reenacted  and  amended  the  section  by 
inserting  "Leonard  Morris"  preceding  "Chronic  Kidney  Disease"  and  adding  "Leader- 
ship" thereafter  in  (1);  and  adding  (4). 

§  41-109-5.  Duties  of  task  force;  recommendations;  report 
[Repealed  effective  July  1,  2014]. 

The  Leonard  Morris  Chronic  Kidney  Disease  Leadership  Task  Force  shall: 
(a)  Develop  a  plan  to  educate  health  care  professionals  about  the 
advantages  and  methods  of  early  screening,  diagnosis  and  treatment  of 
chronic  kidney  disease  and  its  complications  based  on  the  K/DOQI  Clinical 
Practice  Guidelines  for  Chronic  Kidney  Disease  or  other  medically  recog- 
nized clinical  practice  guidelines  and  develop  a  plan  to  educate  health  care 
professionals  about  the  advantages  of  end-stage  renal  disease  (ESRD) 
modality  education; 
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(b)  Make  recommendations  on  the  implementation  of  a  cost-effective 
plan  for  that  early  screening,  diagnosis  and  treatment  of  chronic  kidney 
disease  for  the  state's  population;  and 

(c)  Issue  a  report  to  the  membership  of  the  House  Public  Health  and 
Human  Services  Committee  and  the  Senate  Public  Health  and  Welfare 
Committee  before  each  regular  session  of  the  Mississippi  Legislature. 

SOURCES:  Laws,  2006,  ch.  524,  §  3;  Laws,  2007,  ch.  455,  §  1;  reenacted  and 
amended.  Laws,  2011,  ch.  529,  §  3,  eff  from  and  after  July  1,  2011. 

Editor's  Note  —  For  repeal  of  this  section,  see  §  41-109-7. 

Amendment  Notes  —  The  2011  amendment  reenacted  and  amended  the  section  by 
substituting  "Leaonard  Morris  Chronic  Kidney  Disease  Leadership"  for  "Chronic 
Kidney  Disease"  in  the  first  paragraph;  deleted  former  (a),  which  changed  the  name 
from  and  after  July  1,  2007;  and  redesignated  in  the  remaining  paragraphs. 

§  41-109-7.    Repeal  of  chapter. 

This  chapter  shall  stand  repealed  on  July  1,  2014. 

SOURCES:  Laws,  2006,  eh.  524,  §  4;  Laws,  2007,  eh.  455,  §  2;  Laws,  2011,  ch.  529, 
§  4,  eff  from  and  after  July  1,  2011. 

Joint  Legislative  Committee  Note  —  Pursuant  to  Section  1-1-109,  the  Joint 
Legislative  Committee  on  Compilation,  Revision  and  Publication  of  Legislation  cor- 
rected an  error  in  this  section.  The  word  "act"  was  changed  to  "chapter"  so  that  "This  act 
shall  stand  repealed"  reads  "This  chapter  shall  stand  repealed."  The  Joint  Committee 
ratified  the  correction  at  its  August  5,  2008,  meeting. 

Amendment  Notes  —  The  2011  amendment  extended  the  repealer  from  "July  1, 
2011"  to  "July  1,  2014." 
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Sec. 

41-111-1.         Child  death  review  panel  created;  purpose;  panel  membership;  annual 
report;  contents  of  report  [Repealed  effective  July  1,  2018]. 

§  41-111-1.  Child  death  review  panel  created;  purpose;  panel 
membership;  annual  report;  contents  of  report  [Repealed 
effective  July  1,  2018]. 

(1)  There  is  created  the  Child  Death  Review^  Panel,  whose  primary 
purpose  is  to  foster  the  reduction  of  infant  and  child  mortality  and  morbidity 
in  Mississippi  and  to  improve  the  health  status  of  infants  and  children. 

(2)  The  Child  Death  Review  Panel  shall  be  composed  of  seventeen  (17) 
voting  members:  the  State  Medical  Examiner  or  his  representative,  a  patholo- 
gist on  staff  at  the  University  of  Mississippi  Medical  Center,  an  appointee  of 
the  Lieutenant  Governor,  an  appointee  of  the  Speaker  of  the  House  of 
Representatives,  and  one  (1)  representative  from  each  of  the  following:  the 
State  Coroners  Association,  the  Mississippi  Chapter  of  the  American  Academy 
of  Pediatrics,  the  Office  of  Vital  Statistics  in  the  State  Department  of  Health, 
the  Attorney  General's  office,  the  State  Sheriff's  Association,  the  Mississippi 
Police  Chiefs  Association,  the  Department  of  Human  Services,  the  Children's 
Advocacy  Center,  the  State  Chapter  of  the  March  of  Dimes,  the  State  SIDS 
Alliance,  the  Mississippi  Children's  Justice  Center,  Safe  Kids  Mississippi,  and 
the  Mississippi  State  Fire  Marshal's  office. 

(3)  The  Chairman  of  the  Child  Death  Review  Panel  shall  be  elected 
annually  by  the  Review  Panel  membership.  The  Review  Panel  shall  develop 
and  implement  such  procedures  and  policies  necessary  for  its  operation, 
including  obtaining  and  protecting  confidential  records  from  the  agencies  and 
officials  specified  in  subsection  (4)  of  this  section.  The  Review  Panel  shall  be 
assigned  to  the  State  Department  of  Health  for  administrative  purposes  only, 
and  the  department  shall  designate  staff  to  assist  the  Review  Panel. 

(4)  The  Child  Death  Review  Panel  shall  submit  a  report  annually  to  the 
Chairmen  of  the  House  Public  Health  and  Human  Services  Committee  and  the 
Senate  Public  Health  and  Welfare  Committee  on  or  before  December  1.  The 
report  shall  include  the  numbers,  causes  and  relevant  demographic  informa- 
tion on  child  and  infant  deaths  in  Mississippi,  and  appropriate  recommenda- 
tions to  the  Legislature  on  how  to  most  effectively  direct  state  resources  to 
decrease  infant  and  child  deaths  in  Mississippi.  Data  for  the  Review  Panel's 
review  and  reporting  shall  be  provided  to  the  Review  Panel,  upon  the  request 
of  the  Review  Panel,  by  the  State  Medical  Examiner's  office.  State  Department 
of  Health,  Department  of  Human  Services,  medical  examiners,  coroners, 
health  care  providers,  law  enforcement  agencies,  any  other  agencies  or  officials 
having  information  that  is  necessary  for  the  Review  Panel  to  carry  out  its 
duties  under  this  section.  The  State  Department  of  Health  shall  also  be 
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responsible  for  printing  and  distributing  the  annual  report(s)  on  child  and 
infant  deaths  in  Mississippi. 

(5)  This  section  shall  stand  repealed  on  July  1,  2018. 

SOURCES:  Laws,  2006,  ch.  556,  §  1;  Laws,  2007,  ch.  373,  §  1;  Laws,  2008,  ch.  304, 
§  1;  Laws,  2010,  ch.  310,  §  1;  Laws,  2010,  ch.  498,  §  2;  Laws,  2013,  ch.  482,  §  1, 
eff  from  and  after  July  1,  2013. 

Joint  Legislative  Committee  Note  —  Section  2  of  ch.  498,  Laws  of  2010,  effective 
July  1,  2010  (approved  April  7,  2010),  amended  this  section.  Section  1  of  ch.  310,  Laws 
of  2010,  effective  July  1,  2010  (approved  March  3,  2010),  also  amended  this  section.  As 
set  out  above,  this  section  reflects  the  language  of  Section  2  of  ch.  498,  Laws  of  2010, 
pursuant  to  Section  1-3-79  which  provides  that  whenever  the  same  section  of  law  is 
amended  by  different  bills  during  the  same  legislative  session,  and  the  effective  dates 
of  the  amendments  are  the  same,  the  amendment  with  the  latest  approval  date  shall 
supersede  all  other  amendments  to  the  same  section  approved  on  an  earlier  date. 

Amendment  Notes  —  The  2013  amendment  in  (2),  substituted  "seventeen  (17)"  for 
"fifteen  (15)"  near  the  beginning  and  "the  Mississippi  Children's  Justice  Center,  Safe 
Kids  Mississippi,  and  the  Mississippi  State  Fire  Marshal's  office"  for  "and  Compassion- 
ate Friends"  at  the  end;  and  extended  the  date  of  the  repealer  for  the  section  by 
substituting  "July  1,  2018"  for  "July  1,  2013"  in  (5). 

Cross  References  —  SIDS/Child  Death  Scene  Investigation  reports,  see  §  41-61-75. 

ATTORNEY  GENERAL  OPINIONS 


The  Child  Death  Review  Panel  has  ac- 
cess to  any  relevant  confidential  records 
maintained  by  the  state  medical  examiner 


and  any  relevant  public  or  non-confiden- 
tial records.  Christ,  July  28,  2006,  A.G. 
Op.  06-0316. 
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Tobacco  Education,  Prevention  and  Cessation  Program 


Sec. 

41-113-1.         Legislative  intent. 

41-113-3.  Office  of  Tobacco  Control  created  in  State  Board  of  Health;  development 
of  comprehensive  statewide  tobacco  education,  prevention  and  cessation 
program;  program  components;  funding. 

41-113-5.  Director;  appointment;  responsibilities;  qualifications;  duties;  compen- 
sation. 

41-113-7.         Duties  of  Office  of  Tobacco  Control. 

41-113-9.  Mississippi  Tobacco  Control  Advisory  Council  created;  qualifications 
and  appointment  of  members;  terms  of  office;  vacancies;  meetings; 
compensation. 

41-113-11.       Tobacco  Control  Program  Fund  created. 


§  41-113-1.    Legislative  intent. 

(1)  The  Mississippi  Legislature  recognizes  the  devastating  impact  that 
tobacco  use  has  on  the  citizens  of  our  state.  Tobacco  use  is  the  single  most 
preventable  cause  of  death  and  disease  in  this  country  and  this  state.  Each 
year,  thousands  of  Mississippians  lose  their  lives  to  diseases  caused  by  tobacco 
use,  and  the  cost  to  the  state  is  hundreds  of  millions  of  dollars.  Tobacco  use  also 
is  a  large  burden  on  the  families  and  businesses  of  Mississippi.  It  is  therefore 
the  intent  of  the  Legislature  that  there  be  developed,  implemented  and  fully 
funded  a  comprehensive  and  statewide  tobacco  education,  prevention  and 
cessation  program  that  is  consistent  with  the  Best  Practices  for  Tobacco 
Control  Programs  of  the  federal  Centers  for  Disease  Control  and  Prevention, 
as  periodically  amended.  It  is  also  the  intent  of  the  Legislature  that  all 
reasonable  efforts  be  made  to  maximize  the  amount  of  federal  funds  available 
for  this  program. 

(2)  The  goals  of  the  tobacco  education,  prevention  and  cessation  program 
include,  but  are  not  limited  to,  the  following: 

(a)  Preventing  the  initiation  of  use  of  tobacco  products  by  youth; 

(b)  Encouraging  and  helping  smokers  to  quit  and  reducing  the  numbers 
of  youth  and  adults  who  use  tobacco  products; 

(c)  Assisting  in  the  protection  from  secondhand  smoke; 

(d)  Supporting  the  enforcement  of  laws  prohibiting  youth  access  to 
tobacco  products; 

(e)  Eliminating  the  racial  and  cultural  disparities  related  to  use  of 
tobacco  products;  and 

(f)  Educating  the  public  and  changing  the  cultural  perception  of  use  of 
tobacco  products  in  Mississippi. 

SOURCES:  Laws,  2007,  ch.  514,  §  13,  eff  from  and  after  passage  (approved  Mar. 
30,  2007.) 

Editor's  Note  —  Laws  of  2007,  ch.  514,  §  22  provides  as  follows: 
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"SECTION  22.  This  act  shall  take  effect  and  be  in  force  from  and  after  June  30,  2007, 
except  for  Sections  1  and  2  and  Sections  13  through  18,  which  shall  take  effect  and  be 
in  force  from  and  after  the  passage  of  this  act."  Laws  of  2007,  ch.  514  was  approved  on 
March  30,  2007. 

§  41-113-3.  Office  of  Tobacco  Control  created  in  State  Board  of 
Health;  development  of  comprehensive  statewide  tobacco 
education,  prevention  and  cessation  program;  program 
components;  funding. 

(1)  There  is  hereby  created  the  Office  of  Tobacco  Control  (office)  which 
shall  be  an  administrative  division  of  the  State  Department  of  Health. 

(2)  The  Office  of  Tobacco  Control,  with  the  advice  of  the  Mississippi 
Tobacco  Control  Advisory  Board,  shall  develop  and  implement  a  comprehen- 
sive and  statewide  tobacco  education,  prevention  and  cessation  program  that 
is  consistent  with  the  recommendations  for  effective  program  components  and 
funding  recommendations  in  the  1999  Best  Practices  for  Comprehensive 
Tobacco  Control  Programs  of  the  federal  Centers  for  Disease  Control  and 
Prevention,  as  those  Best  Practices  may  be  periodically  amended  by  the 
Centers  for  Disease  Control  and  Prevention. 

(3)  At  a  minimum,  the  program  shall  include  the  following  components, 
and  may  include  additional  components  that  are  contained  within  the  Best 
Practices  for  Comprehensive  Tobacco  Control  Programs  of  the  federal  Centers 
for  Disease  Control  and  Prevention,  as  periodically  amended,  and  that  based 
on  scientific  data  and  research  have  been  shown  to  be  effective  at  accomplish- 
ing the  purposes  of  this  section: 

(a)  The  use  of  mass  media,  including  paid  advertising  and  other 
communication  tools  to  discourage  the  use  of  tobacco  products  and  to  educate 
people,  especially  youth,  about  the  health  hazards  from  the  use  of  tobacco 
products,  which  shall  be  designed  to  be  effective  at  achieving  these  goals  and 
shall  include,  but  need  not  be  limited  to,  television,  radio,  and  print 
advertising,  as  well  as  sponsorship,  exhibits  and  other  opportunities  to  raise 
awareness  statewide; 

(b)  Evidence-based  curricula  and  programs  implemented  in  schools  to 
educate  youth  about  tobacco  and  to  discourage  their  use  of  tobacco  products, 
including,  but  not  limited  to,  programs  that  involve  youth,  educate  youth 
about  the  health  hazards  from  the  use  of  tobacco  products,  help  youth 
develop  skills  to  refuse  tobacco  products,  and  demonstrate  to  youth  how  to 
stop  using  tobacco  products; 

(c)  Local  community  programs,  including,  but  not  limited  to,  youth- 
based  partnerships  that  discourage  the  use  of  tobacco  products  and  involve 
community-based  organizations  in  tobacco  education,  prevention  and  cessa- 
tion programs  in  their  communities; 

(d)  Enforcement  of  laws,  regulations  and  policies  against  the  sale  or 
other  provision  of  tobacco  products  to  minors,  and  the  possession  of  tobacco 
products  by  minors; 

(e)  Programs  to  assist  and  help  people  to  stop  using  tobacco  products; 

and 
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(f)  A  surveillance  and  evaluation  system  that  monitors  program  ac- 
countability and  results,  produces  publicly  available  reports  that  review  how 
monies  expended  for  the  program  are  spent,  and  includes  an  evaluation  of 
the  program's  effectiveness  in  reducing  and  preventing  the  use  of  tobacco 
products,  and  annual  recommendations  for  improvements  to  enhance  the 
program's  effectiveness. 

(4)  All  programs  or  activities  funded  by  the  State  Department  of  Health 
through  the  tobacco  education,  prevention  and  cessation  program,  whether 
part  of  a  component  described  in  subsection  (2)  or  an  additional  component, 
must  be  consistent  with  the  Best  Practices  for  Comprehensive  Tobacco  Control 
Programs  of  the  federal  Centers  for  Disease  Control  and  Prevention,  as 
periodically  amended,  and  all  funds  received  by  any  person  or  entity  under  any 
such  program  or  activity  must  be  expended  for  purposes  that  are  consistent 
with  those  Best  Practices.  The  State  Department  of  Health  shall  exercise  sole 
discretion  in  determining  whether  components  are  consistent  with  the  Best 
Practices  for  Comprehensive  Tobacco  Control  Programs  of  the  federal  Centers 
for  Disease  Control  and  Prevention. 

(5)  Funding  for  the  different  components  of  the  program  shall  be  appor- 
tioned between  the  components  based  on  the  recommendations  in  the  Best 
Practices  for  Comprehensive  Tobacco  Control  Programs  of  the  federal  Centers 
for  Disease  Control  and  Prevention,  as  periodically  amended,  or  any  additional 
programs  as  determined  by  the  State  Board  of  Health  to  provide  adequate 
program  development,  implementation  and  evaluation  for  effective  control  of 
the  use  of  tobacco  products.  While  the  office  shall  develop  annual  budgets 
based  on  strategic  planning,  components  of  the  program  shall  be  funded  using 
the  following  areas  as  guidelines  for  priority: 

(a)  School  nurses  and  school  programs; 

(b)  Mass  media  (counter-marketing); 

(c)  Cessation  programs  (including  media  promotions); 

(d)  Community  programs; 

(e)  Surveillance  and  evaluation; 
if)  Law  enforcement;  and 

(g)  Administration  and  management;  however,  not  more  than  five 
percent  (5%  )  of  the  total  budget  may  be  expended  for  administration  and 
management  purposes. 

(6)  In  funding  the  components  of  the  program,  the  State  Department  of 
Health  may  provide  funding  for  health-care  programs  at  the  University  of 
Mississippi  Medical  Center  that  are  related  to  the  prevention  and  cessation  of 
the  use  of  tobacco  products  and  the  treatment  of  illnesses  that  are  related  to 
the  use  of  tobacco  products. 

(7)  No  statewide,  district,  local,  county  or  municipal  elected  official  shall 
take  part  as  a  public  official  in  mass  media  advertising  under  the  provisions  of 
this  chapter. 

SOURCES:  Laws,  2007,  ch.  514,  §  14;  Laws,  2007,  ch.  553,  §  8,  eff  from  and  after 
July  1,  2007. 
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Editor's  Note  —  Laws  of  2007,  ch.  514,  §  22  provides  as  follows: 
"SECTION  22.  This  act  shall  take  effect  and  be  in  force  from  and  after  June  30,  2007, 
except  for  Sections  1  and  2  and  Sections  13  through  18,  which  shall  take  effect  and  be 
in  force  from  and  after  the  passage  of  this  act."  Laws  of  2007,  ch.  514  was  approved  on 
March  30,  2007. 

Cross  References  —  University  of  Mississippi  Medical  Center  generally,  see 
§§  37-115-21  et  seq. 

§  41-113-5.    Director;  appointment;  responsibilities;  qualifica- 
tions; duties;  compensation. 

(1)  The  Office  of  Tobacco  Control  shall  be  under  the  management  of  a 
director,  who  shall  be  appointed  by  the  State  Health  Officer.  The  responsibility 
for  implementation  of  the  comprehensive  and  statewide  tobacco  education, 
prevention  and  cessation  program  shall  be  vested  in  the  director.  The  director 
shall  be  an  individual  who  has  knowledge  and  experience  in  public  health, 
medical  care,  health-care  services,  preventive  health  measures  or  tobacco  use 
control.  The  director  shall  be  the  administrative  officer  of  the  Office  of  Tobacco 
Control,  and  shall  perform  the  duties  that  are  required  of  him  or  her  by  law 
and  such  other  duties  as  may  be  assigned  to  him  or  her  by  the  State  Board  of 
Health.  The  director  shall  receive  such  compensation  as  may  be  fixed  by  the 
State  Board  of  Health,  subject  to  the  approval  of  the  State  Personnel  Board. 

(2)  The  State  Health  Officer  may  employ  such  other  persons  as  may  be 
necessary  to  carry  out  the  provisions  of  this  chapter.  The  compensation  and  the 
terms  and  conditions  of  their  employment  shall  be  determined  by  the  State 
Board  of  Health  in  accordance  with  applicable  state  law  and  rules  and 
regulations  of  the  State  Personnel  Board. 

SOURCES:  Laws,  2007,  ch.  514,  §  15,  eff  from  and  after  passage  (approved  Mar. 
30,  2007.) 

Editor's  Note  —  Laws  of  2007,  ch.  514,  §  22  provides  as  follows: 
"SECTION  22.  This  act  shall  take  effect  and  be  in  force  from  and  after  June  30,  2007, 
except  for  Sections  1  and  2  and  Sections  13  through  18,  which  shall  take  effect  and  be 
in  force  from  and  after  the  passage  of  this  act."  Laws  of  2007,  ch.  514  was  approved  on 
March  30,  2007. 

§  41-113-7.    Duties  of  Office  of  Tobacco  Control. 

The  Office  of  Tobacco  Control  shall  perform  the  following  duties,  with  the 
advice  of  the  Mississippi  Tobacco  Control  Advisory  Council: 

(a)  Develop  and  implement  appropriate  policies  and  procedures  for  the 
operation  of  the  tobacco  education,  prevention  and  cessation  program; 

(b)  Develop  and  implement  a  five-year  strategic  plan  for  the  tobacco 
education,  prevention  and  cessation  program; 

(c)  Develop  and  maintain  an  annual  operating  budget  and  oversee  fiscal 
management  of  the  tobacco  education,  prevention  and  cessation  program; 

(d)  Execute  any  contracts,  agreements  or  other  documents  with  any 
governmental  agency  or  any  person,  corporation,  association,  partnership  or 
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other  organization  or  entity  that  are  necessary  to  accomphsh  the  purposes  of 
this  chapter; 

(e)  Receive  grants,  bequeaths,  gifts,  donations  or  any  other  contribu- 
tions made  to  the  office  to  be  used  for  specific  purposes  related  to  the  goals 
of  this  chapter; 

if)  Submit  an  annual  report  to  the  Legislature  regarding  the  operation 
of  the  office; 

(g)  Submit  to  the  State  Auditor  any  financial  records  that  are  necessary 
for  the  Auditor  to  perform  an  annual  audit  of  the  office  as  required  by  law; 
and 

(h)  Take  any  other  actions  that  are  necessary  to  carry  out  the  purposes 
of  this  chapter. 

SOURCES:  Laws,  2007,  ch.  514,  §  16,  eff  from  and  after  passage  (approved  Mar. 
30,  2007.) 

Editor's  Note  —  Laws  of  2007,  ch.  514,  §  22  provides  as  follows: 
"SECTION  22.  This  act  shall  take  effect  and  be  in  force  from  and  after  June  30,  2007, 
except  for  Sections  1  and  2  and  Sections  13  through  18,  which  shall  take  effect  and  be 
in  force  from  and  after  the  passage  of  this  act."  Laws  of  2007,  ch.  514  was  approved  on 
March  30,  2007. 

Cross  References  —  Mississippi  Tobacco  Control  Advisory  Council,  see  §  41-113-9. 

§  41-113-9.  Mississippi  Tobacco  Control  Advisory  Council  cre- 
ated; qualifications  and  appointment  of  members;  terms  of 
office;  vacancies;  meetings;  compensation. 

(1)  There  is  created  the  Mississippi  Tobacco  Control  Advisory  Council, 
which  shall  consist  of  thirteen  (13)  members.  The  thirteen  (13)  members  of  the 
advisory  council  shall  consist  of  the  following: 

(a)  Four  (4)  members  appointed  by  the  Governor,  with  one  (1)  member 
from  a  list  of  three  (3)  physicians  recommended  by  the  Mississippi  State 
Medical  Association,  one  (1)  member  from  a  list  of  three  (3)  individuals 
recommended  by  the  Mississippi  Chapter  of  the  American  Heart  Association, 
and  two  (2)  individuals  who  are  not  affiliated  with  the  tobacco  industry  who 
possess  knowledge,  skill,  and  prior  experience  in  scientifically  proven 
smoking  prevention,  reduction  and  cessation  programs,  health-care  services 
or  preventive  health  measures; 

(b)  Two  (2)  members  appointed  by  the  Lieutenant  Governor,  with  one 
(1)  member  from  a  list  of  three  (3)  nurses  recommended  by  the  Mississippi 
Nurses' Association,  and  one  (1)  member  from  a  list  of  three  (3)  individuals 
recommended  by  the  Mississippi  Chapter  of  the  American  Lung  Association; 

(c)  Two  (2)  members  approved  by  the  Speaker  of  the  House  of  Repre- 
sentatives, with  one  (1)  member  from  a  list  of  three  (3)  social  workers 
recommended  by  the  Mississippi  Chapter  of  the  National  Association  of 
Social  Workers  (NASW),  and  one  (1)  member  from  a  list  of  three  (3) 
individuals  recommended  by  the  Mississippi  Chapter  of  the  American 
Cancer  Society; 
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(d)  The  Attorney  General,  or  his  or  her  designee; 

(e)  The  State  Superintendent  of  PubUc  Education,  or  his  or  her  desig- 
nee; 

(f)  The  Vice-Chancellor  of  Health  Affairs  of  the  University  of  Missis- 
sippi Medical  Center,  or  his  or  her  designee; 

(g)  The  Dean  of  the  College  of  Health  at  the  University  of  Southern 
Mississippi,  or  his  or  her  designee;  and 

(h)  The  Administrator  of  the  School  of  Health  Sciences  of  the  College  of 
Public  Service  at  Jackson  State  University,  or  his  or  her  designee. 

(2)  The  Lieutenant  Governor  shall  appoint  one  (1)  member  of  the  Senate 
and  the  Speaker  of  the  House  shall  appoint  one  (1)  Representative  to  attend 
meetings  of  the  Tobacco  Control  Advisory  Council. 

(3)  For  those  members  that  are  required  to  be  appointed  from  lists  of 
individuals  recommended  by  certain  nominating  groups,  if  none  of  the  recom- 
mended names  are  acceptable  to  the  appointing  official,  then  the  nominating 
group  shall  submit  another  list  of  three  (3)  different  individuals  until  an 
acceptable  individual  is  submitted  to  the  appointing  official. 

(4)  The  members  who  are  state  officials  or  university  officials  shall  serve 
as  members  for  as  long  as  they  hold  the  designated  office  or  university  position. 
The  appointed  members  shall  serve  for  terms  that  are  concurrent  with  the 
terms  of  the  appointing  officials,  or  until  their  successors  are  appointed  and 
qualified. 

(5)  Any  vacancy  in  an  appointed  member  position  shall  be  filled  within 
thirty  (30)  days  of  the  vacancy  by  the  original  appointing  official,  and  the 
individual  appointed  to  fill  the  vacancy  shall  meet  the  same  qualifications  as 
required  for  the  former  member. 

(6)  The  initial  appointments  to  the  advisory  council  shall  be  made  not 
later  than  forty-five  (45)  days  after  March  30,  2007,  and  the  first  meeting  of  the 
advisory  council  shall  be  held  within  sixty  (60)  days  after  March  30,  2007,  at 
a  time,  date  and  location  specified  by  the  State  Board  of  Health. 

(7)  The  advisory  council  shall  annually  elect  a  chairman  from  among  its 
members.  The  advisory  council  shall  meet  at  least  quarterly.  A  quorum  for 
meetings  of  the  advisory  council  shall  be  a  majority  of  the  voting  members  of 
the  advisory  council.  The  members  of  the  advisory  council  shall  receive  the  per 
diem  compensation  provided  under  Section  25-3-69  plus  expense  reimburse- 
ment as  provided  under  Section  25-3-41  for  attending  meetings  and  necessary 
business  of  the  advisory  council. 

(8)  The  Mississippi  Tobacco  Advisory  Council  shall  advise  and  make 
recommendations  to  the  State  Board  of  Health  regarding  rules  and  regulations 
promulgated  pursuant  to  this  program. 

SOURCES:  Laws,  2007,  ch.  514,  §  17,  eff  from  and  after  passage  (approved  Mar. 
30,  2007.) 

Editor's  Note  —  Laws  of  2007,  ch.  514,  §  22  provides  as  follows: 
"SECTION  22.  This  act  shall  take  effect  and  be  in  force  from  and  after  June  30,  2007, 
except  for  Sections  1  and  2  and  Sections  13  through  18,  which  shall  take  effect  and  be 
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in  force  from  and  after  the  passage  of  this  act."  Laws  of  2007,  ch.  514  was  approved  on 
March  30,  2007. 

Cross  References  —  Mississippi  Tobacco  Control  Advisory  Council  to  advise  Office 
of  Tobacco  Control  on  performance  of  duties,  see  §  41-113-7. 

§  41-113-11.    Tobacco  Control  Program  Fund  created. 

(1)  There  is  established  in  the  State  Treasury  a  special  fund  to  be  knov^n 
as  the  Tobacco  Control  Program  Fund,  which  shall  be  comprised  of  the  funds 
specified  in  subsection  (2)  of  this  section  and  any  other  funds  that  are 
authorized  or  required  to  be  deposited  into  the  special  fund. 

(2)  From  the  tobacco  settlement  installment  payments  that  the  State  of 
Mississippi  receives  during  each  calendar  year,  the  sum  of  Twenty  Million 
Dollars  ($20,000,000.00)  shall  be  deposited  into  the  special  fund. 

(3)  Monies  in  the  fund  shall  be  expended  solely  for  the  purposes  specified 
in  this  chapter.  None  of  the  funds  in  the  special  fund  may  be  transferred  to  any 
other  fund  or  appropriated  or  expended  for  any  other  purpose. 

(4)  All  income  from  the  investment  of  the  funds  in  the  special  fund  shall 
be  credited  to  the  account  of  the  special  fund.  Any  funds  in  the  special  fund  at 
the  end  of  a  fiscal  year  shall  not  lapse  into  the  State  General  Fund. 

SOURCES:  Laws,  2007,  ch.  514,  §  18,  eff  from  and  after  passage  (approved  Mar. 
30,  2007.) 

Editor's  Note  —  Laws  of  2007,  ch.  514,  §  22  provides  as  follows: 
"SECTION  22.  This  act  shall  take  effect  and  be  in  force  from  and  after  June  30,  2007, 
except  for  Sections  1  and  2  and  Sections  13  through  18,  which  shall  take  effect  and  be 
in  force  from  and  after  the  passage  of  this  act."  Laws  of  2007,  ch.  514  was  approved  on 
March  30,  2007. 

Cross  References  —  Trust  fund  for  the  deposit  of  funds  received  by  the  State  of 
Mississippi  as  a  result  of  the  tobacco  settlement,  see  §  43-13-405. 
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Restrictions  on  Tobacco  Use  in  Public  Facilities 

Sec. 

41-114-1.  Use  of  tobacco  by  participant  or  spectator  when  persons  under  eighteen 
years  of  age  are  engaged  in  organized  athletic  event  at  pubhc  facihty 
prohibited;  exceptions,  enforcement  penalties. 

§  41-114-1.  Use  of  tobacco  by  participant  or  spectator  when 
persons  under  eighteen  years  of  age  are  engaged  in  orga- 
nized athletic  event  at  public  facility  prohibited;  exceptions, 
enforcement  penalties. 

(1)  As  used  in  this  section: 

(a)  The  term  "public  facility"  means  any  building,  gymnasium,  athletic 
field,  recreational  area  or  park  to  which  the  public  is  invited,  whether  there 
is  charge  for  admission  or  not. 

(b)  The  term  "smoke"  or  "smoking"  means  inhaling,  exhaling,  burning, 
carrying  or  otherwise  possessing  any  lighted  cigarette,  cigar,  pipe  or  any 
other  object  or  device  of  any  form  that  contains  lighted  tobacco  or  any  other 
smoking  product. 

(2)  During  any  time  that  persons  under  eighteen  (18)  years  of  age  are 
engaged  in  an  organized  athletic  event  at  a  public  facility  in  Mississippi,  no 
participant  in  or  spectator  of  the  athletic  event  shall  smoke  in  the  facility,  if  the 
facility  is  enclosed,  or  within  one  hundred  (100)  feet  of  the  facility,  if  the  facility 
is  not  enclosed,  except  as  permitted  under  subsection  (3)(c)  of  this  section. 

(3)  The  person,  agency  or  entity  having  jurisdiction  or  supervision  over  a 
public  facility  shall  not  allow  smoking  at  the  facility  in  violation  of  this  section, 
and  shall  use  reasonable  efforts  to  prevent  smoking  at  the  facility.  The  person, 
agency  or  entity  may  take  the  following  steps: 

(a)  Posting  appropriate  signs  informing  persons  that  smoking  is  pro- 
hibited at  the  public  facility. 

(b)  Securing  the  removal  of  persons  who  smoke  at  the  public  facility  in 
violation  of  this  section. 

(c)  Providing  a  designated  area  separate  from  the  fields  of  activity,  to 
which  smoking  shall  be  restricted. 

(4)  Any  person  who  violates  this  section  shall,  upon  conviction,  be  subject 
to  a  civil  fine  and  shall  be  liable  as  follows: 

(a)  For  a  first  conviction,  a  warning; 

(b)  For  a  second  conviction,  a  fine  of  Seventy-five  Dollars  ($75.00);  and 

(c)  For  all  later  convictions,  a  fine  not  to  exceed  One  Hundred  Fifty 
Dollars  ($150.00). 

Anyone  convicted  under  this  section  shall  be  recorded  as  being  guilty  of  a 
civil  penalty  and  not  for  violating  a  criminal  statute.  Any  such  violation  shall 
be  triable  in  any  justice  court  or  municipal  court  with  proper  jurisdiction. 
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(5)  It  is  the  responsibility  of  all  law  enforcement  officers  and  law  enforce- 
ment agencies  of  this  state  to  ensure  that  the  provisions  of  this  section  are 
enforced. 

(6)  If  the  actions  of  a  person  violate  both  this  section  and  Section  97-32-29, 
the  person  shall  be  liable  only  under  this  section  or  Section  97-32-29,  but  not 
under  both  sections. 

SOURCES:  Laws,  2010,  ch.  537,  §  1,  eff  from  and  after  July  1,  2010. 
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Tanning  Facilities 

Sec. 

41-115-1.         Use  of  tanning  device  at  tanning  facility  by  children  under  eighteen 
years  of  age. 

§  41-115-1.    Use  of  tanning  device  at  tanning  facility  by  chil- 
dren under  eighteen  years  of  age. 

(1)  As  used  in  this  section: 

(a)  "Tanning  device"  means  any  equipment  that  emits  radiation  used 
for  tanning  of  the  skin,  such  as  a  sun  lamp,  tanning  booth  or  tanning  bed, 
and  includes  any  accompanying  equipment,  such  as  protective  eyew^ear, 
timers  and  handrails;  and 

(b)  "Tanning  facility"  means  any  place  v^here  a  tanning  device  is  used 
for  a  fee,  membership  dues,  or  any  other  compensation. 

(2)  A  child  under  fourteen  (14)  years  of  age  shall  not  use  a  tanning  device 
at  a  tanning  facility  unless  the  child's  parent  or  legal  guardian  has  provided 
written  consent  to  the  tanning  facility  and  the  parent  or  guardian  is  physically 
present  at  the  tanning  facility  during  the  entire  time  that  the  child  uses  a 
tanning  device  at  the  tanning  facility.  The  parent  or  guardian  shall  sign  the 
consent  form  in  the  presence  of  the  operator  of  the  tanning  facility,  and  that 
consent  may  be  revoked  at  any  time  by  the  parent  or  guardian.  The  parent  or 
guardian  shall  state  on  the  consent  form  his  or  her  relationship  v^ith  the  child 
and  the  age  of  the  child.  If  the  parent  or  guardian  revokes  the  consent,  the 
child  shall  not  use  a  tanning  device  at  a  tanning  facility  until  the  child's  parent 
or  legal  guardian  has  provided  additional  v^ritten  consent  in  accordance  v^ith 
the  requirements  of  this  subsection. 

(3)  A  child  fourteen  (14)  years  of  age  or  older  but  under  eighteen  (18)  years 
of  age  shall  not  use  a  tanning  device  at  a  tanning  facility  unless  the  child's 
parent  or  legal  guardian  has  provided  v^ritten  consent  to  the  tanning  facility. 
The  tanning  facility  may  accept  proof  of  the  child's  age  from  any  valid  source. 
The  parent  or  guardian  shall  sign  the  consent  form  in  the  presence  of  the 
operator  of  the  tanning  facility,  and  that  consent  is  valid  for  one  (1)  year  from 
the  date  of  signature,  unless  the  consent  is  revoked  by  the  parent  or  guardian. 
The  consent  may  be  revoked  at  any  time  by  the  parent  or  guardian.  The  parent 
or  guardian  shall  state  on  the  consent  form  his  or  her  relationship  with  the 
child  and  the  age  of  the  child,  and  shall  specify  the  maximum  number  of  times 
that  the  child  may  use  a  tanning  device  at  the  tanning  facility  during  the 
one-year  period.  After  the  expiration  of  the  one-year  period,  or  if  the  parent  or 
guardian  revokes  the  consent,  the  child  shall  not  use  a  tanning  device  at  a 
tanning  facility  until  the  child's  parent  or  legal  guardian  has  provided 
additional  written  consent  in  accordance  with  the  requirements  of  this 
subsection. 

(4)  Each  tanning  facility  shall: 
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(a)  Maintain  the  written  consent  forms  of  the  parents  or  guardians  for 
a  period  of  not  less  than  two  (2)  years,  and  make  the  forms  available  to  law 
enforcement  personnel  for  inspection  upon  request;  and 

(b)  Make  written,  electronic  or  digital  records  showing  the  dates  and 
duration  of  use  of  a  tanning  device  at  the  tanning  facility  by  children  under 
eighteen  (18)  years  of  age,  maintain  those  records  for  a  period  of  not  less 
than  two  (2)  years,  and  make  the  records  available  to  law  enforcement 
personnel  for  inspection  upon  request. 

(5)  This  section  does  not  apply  to  a  licensed  health-care  professional  who 
uses  a  tanning  device  for  the  treatment  of  patients,  if  that  use  is  within  the 
lawful  scope  of  practice  of  the  health-care  professional. 

SOURCES:  Laws,  2009,  ch.  446,  §  1,  eff  from  and  after  July  1,  2009. 
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Nurse-Family  Partnership  Pilot  Program 

Sec. 

41-117-1.         Legislative  findings. 

41-117-3.         Authorization  to  establish  Nurse-Family  Partnership  Pilot  program; 

components  of  program;  program  goals. 
41-117-5.         State  Health  Department  and  University  of  Mississippi  Medical  Center 

to  develop  recommendations  and  strategies  to  improve  health  care  for 

premature  infants. 

§  41-117-1.    Legislative  findings. 

(1)  The  Legislature  makes  the  following  findings: 

(a)  The  United  Health  Foundation  (UHF)  ranks  Mississippi  fiftieth  in 
overall  health,  fiftieth  in  infant  mortality  with  an  infant  mortality  rate  of 
eleven  (11)  deaths  per  one  thousand  (1,000)  live  births,  thirtieth  in  immu- 
nization coverage  with  only  seventy-six  and  five-tenths  percent  {76-Vio%)  of 
children  ages  nineteen  (19)  through  thirty-five  (35)  months  immunized,  and 
fiftieth  in  overall  child  well-being,  continuing  a  series  of  five  (5)  consecutive 
years  for  the  state  being  last  in  the  nation. 

(b)  Programs  that  focus  on  improved  pregnancy  outcomes,  child  health 
and  development  and  the  economic  self-sufficiency  of  the  family  have  been 
shown  to  be  beneficial  to  both  children  and  mothers. 

(c)  Research  has  shown  that  the  Nurse-Family  Partnership  program 
improves  pregnancy  outcomes  by  helping  women  engage  in  good  preventive 
health  practices,  including  thorough  prenatal  care  from  their  health  care 
providers,  improving  their  diets,  and  reducing  their  use  of  cigarettes,  alcohol 
and  illegal  substances. 

(d)  The  Nurse-Family  Partnership  program  also  has  been  shown  to 
improve  child  health  and  development  by  helping  parents  provide  respon- 
sible and  competent  care,  and  improve  the  economic  self-sufficiency  of  the 
family  by  helping  parents  develop  a  vision  for  their  own  future,  plan  future 
pregnancies,  continue  their  education  and  find  work. 

(2)  The  Legislature  declares  that  establishing  a  Nurse-Family  Partner- 
ship Pilot  program  in  Mississippi  would  be  very  beneficial  to  improving 
pregnancy  outcomes,  child  health  and  development  and  the  economic  self- 
sufficiency  of  the  family  in  this  state. 

SOURCES:  Laws,  2010,  ch.  485,  §  1,  eff  from  and  after  July  1,  2010. 

§  41-117-3.    Authorization  to  establish  Nurse-Family  Partner- 
ship Pilot  program;  components  of  program;  program  goals. 

(1)  The  State  Board  of  Health  is  authorized,  in  its  discretion,  to  establish 
a  Nurse-Family  Partnership  Pilot  program  in  the  State  Department  of  Health, 
in  conjunction  with  the  Nurse-Family  Partnership  National  Service  Office.  The 
pilot  program  shall  be  conditioned  upon  the  availability  of  funds  obtained  for 
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such  purpose  from  public  or  private  services.  The  program  is  an  evidence- 
based,  voluntary,  nurse  home  visitation  program  that  improves  the  health  and 
well-being  of  low-income,  first-time  pregnant  women  and  their  children.  The 
Nurse-Family  Partnership  Pilot  program  includes,  but  is  not  limited  to,  the 
following  components: 

(a)  Eligibility  criteria  for  the  program  include  first-time  pregnancy 
before  the  twenty-eighth  week  of  gestation,  and  being  eligible  for  Medicaid. 

(b)  Registered  nurses,  by  making  home  visits  to  pregnant  women, 
provide  education,  support  and  guidance  regarding  pregnancy  and  maternal 
health,  child  health  and  development,  parenting,  the  mother's  life  course 
development,  and  identifying  and  using  family  and  community  supports. 

(c)  Home  visits  begin  before  the  twenty-eighth  week  of  pregnancy,  and 
continue  on  a  weekly  or  biweekly  basis  until  the  child  turns  two  (2)  years  old. 

(2)  The  goals  of  the  Nurse-Family  Partnership  Pilot  program  are  to: 

(a)  Improve  pregnancy  outcomes  by  helping  women  engage  in  good 
preventive  health  practices,  including  thorough  prenatal  care  from  their 
health  care  providers,  improving  their  diets,  and  reducing  their  use  of 
cigarettes,  alcohol  and  illegal  substances. 

(b)  Improve  child  health  and  development  by  helping  parents  provide 
responsible  and  competent  care. 

(c)  Improve  the  economic  self-sufficiency  of  the  family  by  helping 
parents  develop  a  vision  for  their  own  future,  plan  future  pregnancies, 
continue  their  education  and  find  work. 

SOURCES:  Laws,  2010,  ch.  485,  §  2,  eff  from  and  after  July  1,  2010. 

§  41-117-5.  State  Health  Department  and  University  of  Mis- 
sissippi Medical  Center  to  develop  recommendations  and 
strategies  to  improve  health  care  for  premature  infants. 

(1)  In  addition  to  implementing  the  Nurse-Family  Partnership  Pilot 
program,  the  State  Health  Department  jointly  with  the  University  of  Missis- 
sippi Medical  Center  may: 

(a)  Develop  standards  of  care  for  premature  infants  born  less  than 
thirty-seven  (37)  weeks  gestational  age  to  help  improve  their  access  to  and 
quality  of  care  in  their  first  year  of  life. 

(b)  Examine  and  make  recommendations  to  improve  hospital  discharge 
and  follow-up  care  procedures  to  promote  coordinated  processes  as  prema- 
ture infants  leave  the  hospital  from  either  a  Level  1  (well  baby  nursery). 
Level  2  (step  down  or  transitional  nursery)  or  Level  3  (neonatal  intensive 
care  unit)  unit  and  transition  to  follow-up  care  by  a  health  care  provider  in 
the  community. 

(c)  Urge  hospitals  serving  infants  eligible  for  medical  assistance  and 
child  health  assistance  to  report  to  the  state  the  causes  and  incidence  of  all 
rehospitalizations  of  infants  born  premature  at  less  than  thirty-seven  (37) 
weeks  gestational  age  within  their  first  six  (6)  months  of  life. 
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(d)  Develop  recommendations  for  quality  measures  to  assess  health 
care  outcomes  of  premature  infants. 

(e)  Develop  recommendations  to  ensure  access  to  preventive  health  care 
therapies  to  protect  premature  infants  from  common  infectious  diseases, 
including  respiratory  syncytial  virus. 

(f)  Measurably  improve  the  quality  of  care  for  premature  infants 
through  advocacy  of  evidenced-based  approaches  and  proposals  for  legisla- 
tion, regulation  and  public  policy  change. 

(2)  The  State  Board  of  Health  program  may: 

(a)  Review  relevant  evidence-based  research  regarding  premature  in- 
fant health  care  and  seek  input  from  public  and  private  entities  currently 
associated  with  treatment  of  prematurity. 

(b)  Develop  recommendations  and  strategies  to  improve  health  care  for 
premature  infants  by: 

(i)  Developing  standards  of  care  for  premature  infants  born  less  than 
thirty-seven  (37)  weeks  gestational  age  pursuant  to  Section  41-117-3; 

(ii)  Coordinating  information  among  appropriate  professional  and 
advocacy  organizations  on  measures  to  improve  health  care  for  infants 
born  premature;  and 

(iii)  Issuing  findings  of  goals,  objectives,  strategies  and  tactics  to 
improve  premature  infant  health  care  in  Mississippi. 

SOURCES:  Laws,  2010,  ch.  485,  §  3,  eff  from  and  after  July  1,  2010. 
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CHAPTER  119 
Health  Information  Technology  Act 


Sec. 

41-119-1.         Short  title  [Repealed  effective  July  1,  2014]. 

41-119-3.  Mississippi  Health  Information  Network  to  be  public-private  partner- 
ship for  benefit  of  citizens  of  Mississippi  [Repealed  effective  July  1, 
2014]. 

41-119-5.  Mississippi  Health  Information  Network  created;  board  of  directors 
membership,  terms,  bylaws  [Repealed  effective  July  1,  2014]. 

41-119-7.  Purposes  and  duties  of  MS-HIN;  powers  of  MS-HIN  board  and  executive 
director  [Repealed  effective  July  1,  2014]. 

41-119-9.         Immunity  for  board  members  [Repealed  effective  July  1,  2014]. 

41-119-11.  Property  rights  in  information,  data,  or  processes  or  software  developed, 
designed  or  purchased  [Repealed  effective  July  1,  2014]. 

41-119-13.  Confidentiality  of  health  care  information  and  data  in  network  [Re- 
pealed effective  July  1,  2014]. 

41-119-15.       Definitions  [Repealed  effective  July  1,  2014]. 

41-119-17.  State  agencies  required  to  provide  MS-HIN  with  certain  information 
before  acquiring  any  health  information  technology  [Repealed  effective 
July  1,  2014]. 

41-119-19.  Legislative  Audit  Committee  to  make  certain  reports  regarding  devel- 
opment of  electronic  health  information  [Repealed  effective  July  1, 
2014]. 

41-119-21.       Repeal  of  Sections  41-119-1  through  41-119-21. 

§  41-119-1.    Short  title  [Repealed  effective  July  1,  2014]. 

This  chapter  shall  be  known  and  may  be  cited  as  the  "Health  Information 
Technology  Act." 

SOURCES:  Laws,  2010,  ch.  545,  §  1,  eff  from  and  after  passage  (approved  Apr. 
28,  2010.) 


Editor's  Note  —  For  repeal  of  this  section,  see  §  41-119-21. 

§  41-119-3.  Mississippi  Health  Information  Network  to  be 
public-private  partnership  for  benefit  of  citizens  of  Missis- 
sippi [Repealed  effective  July  1,  2014]. 

The  Mississippi  Health  Information  Network  is  a  public-private  partner- 
ship for  the  benefit  of  all  of  the  citizens  of  this  state. 

SOURCES:  Laws,  2010,  ch.  545,  §  2,  eff  from  and  after  passage  (approved  Apr. 
28,  2010.) 

Editor's  Note  —  For  repeal  of  this  section,  see  §  41-119-21. 
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§  41-119-5.  Mississippi  Health  Information  Network  created; 
board  of  directors  membership,  terms,  bylaws  [Repealed 
effective  July  1,  2014]. 

(1)  The  Mississippi  Health  Information  Network  is  established,  and  is 
referred  to  in  this  chapter  as  the  "MS-HIN." 

(2)  The  MS-HIN  shall  be  governed  by  a  board  of  directors  (MS-HIN  board) 
consisting  of  eleven  (11)  members.  The  membership  of  the  MS-HIN  board  shall 
reasonably  reflect  the  public-private  and  diverse  nature  of  the  MS-HIN. 

(3)  The  membership  of  the  MS-HIN  board  of  directors  shall  consist  of  the 
following: 

(a)  The  Governor  shall  appoint  one  (1)  member  of  the  MS-HIN  board  of 
directors,  who  shall  be  a  representative  of  a  health  insurance  carrier  in 
Mississippi  with  knowledge  of  information  technology,  to  serve  an  initial 
term  of  three  (3)  years; 

(b)  The  State  Board  of  Health  shall  appoint  one  (1)  member  of  the 
MS-HIN  board  of  directors,  who  shall  be  a  representative  of  a  Mississippi 
hospital  with  knowledge  of  information  technology,  to  serve  an  initial  term  of 
three  (3)  years; 

(c)  The  Mississippi  State  Medical  Association  shall  appoint  a  member  of 
the  MS-HIN  board  of  directors,  who  shall  be  a  licensed  physician,  to  serve  an 
initial  term  of  three  (3)  years; 

(d)  The  Primary  Health  Care  Association  shall  appoint  a  member  of  the 
MS-HIN  board  of  directors  to  serve  an  initial  term  of  one  (1)  year; 

(e)  The  Delta  Health  Alliance  shall  appoint  a  member  of  the  MS-HIN 
board  of  directors  to  serve  an  initial  term  of  four  (4)  years; 

(f)  The  Information  and  Quality  Health  Care-Mississippi  Coastal 
Health  Information  Exchange  (MCHIE)  shall  appoint  a  member  of  the 
MS-HIN  board  of  directors  to  serve  an  initial  term  of  one  (1)  year; 

(g)  The  State  Board  of  Health  shall  appoint  a  member  of  the  MS-HIN 
board  of  directors  who  shall  be  an  employee  of  the  State  Department  of 
Health  to  serve  an  initial  term  of  one  (1)  year; 

(h)  The  Mississippi  Board  of  Information  Technology  Services  shall 
appoint  a  member  of  the  MS-HIN  board  of  directors  to  serve  an  initial  term 
of  two  (2)  years; 

(i)  The  Mississippi  Board  of  Mental  Health  shall  appoint  a  member  of 
the  MS-HIN  board  of  directors  who  shall  be  an  employee  of  the  Department 
of  Mental  Health  to  serve  an  initial  term  of  four  (4)  years; 

(j)  The  University  of  Mississippi  Medical  Center  shall  appoint  a  mem- 
ber of  the  MS-HIN  board  of  directors  to  serve  an  initial  term  of  two  (2)  years; 
and 

(k)  The  Division  of  Medicaid  shall  appoint  a  member  of  the  MS-HIN 
board  of  directors  who  shall  be  an  employee  of  the  Division  of  Medicaid  to 
serve  an  initial  term  of  two  (2)  years. 

Initial  terms  shall  expire  on  June  30  of  the  appropriate  year,  and 
subsequent  appointments  shall  be  made  by  the  appointing  entity  for  terms  of 
four  (4)  years.  Members  may  be  reappointed. 
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(4)  No  state  officer  or  employee  appointed  to  the  MS-HIN  board  or  serving 
in  any  other  capacity  for  the  MS-HIN  board  will  be  construed  to  have  resigned 
from  public  office  or  employment  by  reason  of  that  appointment  or  service. 

(5)  The  chairperson  of  the  MS-HIN  board  shall  be  elected  by  a  majority  of 
the  members  appointed  to  the  MS-HIN  board. 

(6)  The  MS-HIN  board  is  authorized  to  conduct  its  business  by  a  majority 
of  a  quorum.  A  quorum  is  six  (6)  members  of  the  MS-HIN  board. 

(7)  The  MS-HIN  board  may  adopt  bylaws  for  its  operations,  including,  but 
not  limited  to,  the  election  of  other  officers,  the  terms  of  officers,  and  the 
creation  of  standing  and  ad  hoc  committees. 

SOURCES:  Laws,  2010,  ch.  545,  §  3,  eff  from  and  after  passage  (approved  Apr. 
28,  2010.) 

Editor's  Note  —  For  repeal  of  this  section,  see  §  41-119-21. 

§  41-119-7.  Purposes  and  duties  of  MS-HIN;  powers  of  MS- 
HIN  board  and  executive  director  [Repealed  effective  July 
1,  2014]. 

(1)  In  furtherance  of  the  purposes  of  this  chapter,  the  MS-HIN  shall  have 
the  following  duties: 

(a)  Initiate  a  statewide  health  information  network  to: 

(i)  Facilitate  communication  of  patient  clinical  and  financial  informa- 
tion; 

(ii)  Promote  more  efficient  and  effective  communication  among  mul- 
tiple health  care  providers  and  payers,  including,  but  not  limited  to, 
hospitals,  physicians,  nonphysician  providers,  third-party  payers,  self- 
insured  employers,  pharmacies,  laboratories  and  other  health  care  enti- 
ties; 

(iii)  Create  efficiencies  by  eliminating  redundancy  in  data  capture 
and  storage  and  reducing  administrative,  billing  and  data  collection  costs; 

(iv)  Create  the  ability  to  monitor  community  health  status; 

(v)  Provide  reliable  information  to  health  care  consumers  and  pur- 
chasers regarding  the  quality  and  cost-effectiveness  of  health  care,  health 
plans  and  health  care  providers;  and 

(vi)  Promote  the  use  of  certified  electronic  health  records  technology 
in  a  manner  that  improves  quality,  safety,  and  efficiency  of  health  care 
delivery,  reduces  health  care  disparities,  engages  patients  and  families, 
improves  health  care  coordination,  improves  population  and  public  health, 
and  ensures  adequate  privacy  and  security  protections  for  personal  health 
information. 

(b)  Develop  or  design  other  initiatives  in  furtherance  of  its  purpose;  and 

(c)  Perform  any  and  all  other  activities  in  furtherance  of  its  purpose. 

(2)  The  MS-HIN  board  is  granted  all  incidental  powers  to  carry  out  its 
purposes  and  duties,  including  the  following: 
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(a)  To  appoint  an  executive  director,  who  will  serve  at  the  will  and 
pleasure  of  the  MS-HIN  board.  The  qualifications  and  employment  terms  for 
the  executive  director  shall  be  determined  by  the  MS-HIN  board 

(b)  To  adopt,  modify,  repeal,  promulgate,  and  enforce  rules  and  regula- 
tions to  carry  out  the  purposes  of  the  MS-HIN; 

(c)  To  establish  a  process  for  hearing  and  determining  case  decisions  to 
resolve  disputes  under  this  chapter  or  the  rules  and  regulations  promul- 
gated under  this  chapter  among  participants,  subscribers  or  the  public; 

(d)  To  enter  into,  and  to  authorize  the  executive  director  to  execute 
contracts  or  other  agreements  with  any  federal  or  state  agency,  any  public  or 
private  institution,  or  any  individual  in  carr5dng  out  the  provisions  of  this 
chapter;  and 

(e)  To  discharge  other  duties,  responsibilities,  and  powers  as  are  nec- 
essary to  implement  the  provisions  of  this  chapter. 

(3)  The  executive  director  shall  have  the  following  powers  and  duties: 

(a)  To  employ  qualified  professional  personnel  as  required  for  the 
operation  of  the  MS-HIN  and  as  authorized  by  the  MS-HIN  board; 

(b)  To  administer  the  policies  of  the  MS-HIN  board;  and 

(c)  To  supervise  and  direct  all  administrative  and  technical  activities  of 
the  MS-HIN. 

(4)  The  MS-HIN  shall  have  the  power  and  authority  to  accept  appropria- 
tions, grants  and  donations  from  public  or  private  entities  and  to  charge 
reasonable  fees  for  its  services.  The  revenue  derived  from  grants,  donations, 
fees  and  other  sources  of  income  shall  be  deposited  into  a  special  fund  that  is 
created  in  the  State  Treasury  and  earmarked  for  use  by  the  MS-HIN  in 
carrying  out  its  duties  under  this  chapter. 

SOURCES:  Laws,  2010,  ch.  545,  §  4,  eff  from  and  after  passage  (approved  Apr. 
28,  2010.) 

Editor's  Note  —  For  repeal  of  this  section,  see  §  41-119-21. 

§  41-119-9.    Immunity  for  board  members  [Repealed  effective 
July  1,  2014]. 

(1)  All  members  of  the  MS-HIN  board  shall  not  be  subject  to  and  are 
immune  from  claim,  suit,  liability,  damages  or  any  other  recourse,  civil  or 
criminal,  arising  from  any  act  or  proceeding,  decision  or  determination 
undertaken,  performed  or  reached  in  good  faith  and  without  malice  by  any 
such  member  or  members  acting  individually  or  jointly  in  carrying  out  the 
responsibilities,  authority,  duties,  powers  and  privileges  of  the  offices  conferred 
by  law  upon  them  under  this  chapter,  or  any  other  state  law,  or  duly  adopted 
rules  and  regulations  of  the  aforementioned  committees,  good  faith  being 
presumed  until  proven  otherwise,  with  malice  required  to  be  shown  by  a 
complainant.  All  employees  and  staff  of  the  MS-HIN,  whether  temporary  or 
permanent,  shall  enjoy  the  same  rights  and  privileges  concerning  immunity 
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from  suit  otherwise  enjoyed  by  state  employees  under  the  Mississippi  Consti- 
tution of  1890  and  Section  11-46-1  et  seq. 

(2)  The  MS-HIN  is  not  a  health  care  provider  and  is  not  subject  to  claims 
under  Sections  11-1-58  through  11-1-62.  No  person  who  participates  in  or 
subscribes  to  the  services  or  information  provided  by  the  MS-HIN  shall  be 
liable  in  any  action  for  damages  or  costs  of  any  nature,  in  law  or  equity,  that 
result  solely  from  that  person's  use  or  failure  to  use  MS-HIN  information  or 
data  that  were  imputed  or  retrieved  in  accordance  with  the  rules  or  regulations 
of  the  MS-HIN.  In  addition,  no  person  will  be  subject  to  antitrust  or  unfair 
competition  liability  based  on  membership  or  participation  in  the  MS-HIN, 
which  provides  an  essential  governmental  function  for  the  public  health  and 
safety. 

SOURCES:  Laws,  2010,  ch.  545,  §  5,  eff  from  and  after  passage  (approved  Apr. 
28,  2010.) 

Editor's  Note  —  For  repeal  of  this  section,  see  §  41-119-21. 

§  41-119-11.  Property  rights  in  information,  data,  or  pro- 
cesses or  software  developed,  designed  or  purchased  [Re- 
pealed effective  July  1,  2014]. 

(1)  All  persons  providing  information  and  data  to  the  MS-HIN  shall  retain 
a  property  right  in  that  information  or  data,  but  grant  to  the  other  participants 
or  subscribers  a  nonexclusive  license  to  retrieve  and  use  that  information  or 
data  in  accordance  with  the  rules  or  regulations  promulgated  by  the  MS-HIN 
board  and  in  compliance  with  the  provisions  of  the  Health  Insurance  Porta- 
bility and  Accountability  Act  of  1996,  Public  Law  104-191. 

(2)  Patients  desiring  to  obtain  a  copy  of  their  personal  medical  record  or 
information  are  to  request  the  copy  from  the  health  care  provider  who  is  the 
primary  source  of  the  information,  and  the  MS-HIN  shall  not  be  required  to 
provide  this  information  directly  to  the  patient. 

(3)  All  processes  or  software  developed,  designed  or  purchased  by  the 
MS-HIN  shall  remain  its  property  subject  to  use  by  participants  or  subscribers 
in  accordance  with  the  rules  and  regulations  promulgated  by  the  MS-HIN 
board. 

SOURCES:  Laws,  2010,  ch.  545,  §  6,  eff  from  and  after  passage  (approved  Apr. 
28,  2010.) 

Editor's  Note  —  For  repeal  of  this  section,  see  §  41-119-21. 

§  41-119-13.  Confidentiality  of  health  care  information  and 
data  in  network  [Repealed  effective  July  1,  2014]. 

(1)  The  MS-HIN  board  shall  by  rule  or  regulation  ensure  that  patient 
specific  health  information  be  disclosed  only  in  accordance  with  the  provisions 
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of  the  Health  Insurance  Portabihty  and  Accountabihty  Act  of  1996,  Pubhc  Law 
104-191,  which  governs  the  electronic  transmission  of  that  information. 

(2)  Patient  specific  health  information  and  data  of  the  MS-HIN  shall  not 
be  subject  to  the  Federal  Freedom  of  Information  Act,  Mississippi  Open 
Records  Act  (Section  25-61-1  et  seq.)  nor  to  subpoena  by  any  court.  That 
information  may  only  be  disclosed  by  consent  of  the  patient  or  in  accordance 
with  the  MS-HIN  board's  rules,  regulations  or  orders. 

(3)  Notwithstanding  any  conflicting  statute,  court  rule  or  other  law,  the 
data  in  the  network  shall  be  confidential  and  shall  not  be  subject  to  discovery 
or  introduction  into  evidence  in  any  civil  action.  However,  information  and 
data  otherwise  discoverable  or  admissible  from  original  sources  are  not  to  be 
construed  as  immune  from  discovery  or  use  in  any  civil  action  merely  because 
they  were  provided  to  the  MS-HIN. 

(4)  Submission  of  information  to  and  use  of  information  by  the  State 
Department  of  Health  shall  be  considered  a  permitted  disclosure  for  uses  and 
disclosures  required  by  law  and  for  public  health  activities  under  the  Health 
Insurance  Portability  and  Accountability  Act  and  the  privacy  rules  promul- 
gated under  that  act. 

(5)  Any  violation  of  the  rules  or  regulations  regarding  access  or  misuse  of 
the  MS-HIN  health  information  or  data  shall  be  reported  to  the  Office  of  the 
Attorney  General,  and  shall  be  subject  to  prosecution  and  penalties  under 
state  or  federal  law. 

SOURCES:  Laws,  2010,  ch.  545,  §  7,  eff  from  and  after  passage  (approved  Apr. 
28,  2010.) 

Editor's  Note  —  For  repeal  of  this  section,  see  §  41-119-21. 

Federal  Aspects  —  Federal  Freedom  of  Information  Act,  see  5  USCS  §§  522  et  seq. 

§  41-119-15.    Definitions  [Repealed  effective  July  1,  2014]. 

For  the  purposes  of  this  chapter,  the  following  terms  shall  be  defined  as 
provided  in  this  section: 

(a)  "Electronic  health  records"  or  "EHR"  means  electronically  main- 
tained clinical  and  demographic  information,  used  by  a  meaningful  EHR 
user. 

(b)  "Health  information  technology"  or  "HIT"  means  the  equipment, 
software  and  networks  to  be  used  by  a  meaningful  EHR  user. 

(c)  "Acquisition"  of  HIT  systems  or  other  computer  or  telecommunica- 
tions equipment  or  services  means  the  purchase,  lease,  rental  or  acquisition 
in  any  other  manner  of  HIT  systems  or  any  other  computer  or  telecommu- 
nications equipment  or  services  used  exclusively  for  HIT. 

(d)  "Meaningful  EHR  user"  means  an  eligible  professional  or  eligible 
hospital  that,  during  the  specified  reporting  period,  demonstrates  meaning- 
ful use  of  certified  EHR  technology  in  a  form  and  manner  consistent  with 
certain  objectives  and  measures  presented  in  applicable  federal  regulations 
as  amended  or  adopted.  These  objectives  and  measures  shall  include  the  use 
of  certified  EHR. 
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(e)  "Entity"  means  and  includes  all  the  various  state  agencies,  officers, 
departments,  boards,  commissions,  offices  and  institutions  of  the  state,  but 
does  not  include  any  agency  financed  entirely  by  federal  funds. 

SOURCES:  Laws,  2010,  ch.  545,  §  8,  eff  from  and  after  passage  (approved  Apr. 
28,  2010.) 

Editor's  Note  —  For  repeal  of  this  section,  see  §  41-119-21. 

§  41-119-17.  State  agencies  required  to  provide  MS-HIN  with 
certain  information  before  acquiring  any  health  informa- 
tion technology  [Repealed  effective  July  1,  2014]. 

(1)  Before  the  acquisition  of  any  HIT  system,  an  entity  shall  provide 
MS-HIN,  at  a  minimum,  description,  purpose  and  intent  of  the  proposed 
service  or  system,  including  a  description  and  specifications  of  the  ability  to 
connect  to  MS-HIN. 

(2)  Where  existing  entities  can  be  used  to  provide  the  proposed  HIT 
system,  in  whole  or  in  part,  the  submission  shall  include  letters  of  commit- 
ment, memoranda  of  agreements,  or  other  supporting  documentation. 

(3)  The  MS-HIN  shall  review  proposals  for  acquisition  of  HIT  systems  for 
the  purposes  contained  in  Section  41-119-7,  and  provide  guidance  to  entities 
including  collaborative  opportunities  with  MS-HIN  members. 

(4)  Any  acquisition  of  an  HIT  system  that  was  approved  by  the  Missis- 
sippi Department  of  Technology  Services  before  April  28,  2010,  is  exempt  from 
the  requirements  of  Section  41-119-15  and  this  section. 

SOURCES:  Laws,  2010,  ch.  545,  §  9,  eff  from  and  after  passage  (approved  Apr. 
28,  2010.) 

Editor's  Note  —  For  repeal  of  this  section,  see  §  41-119-21. 

§  41-119-19.  Legislative  Audit  Committee  to  make  certain  re- 
ports regarding  development  of  electronic  health  informa- 
tion [Repealed  effective  July  1,  2014]. 

The  Legislative  Audit  Committee  (PEER)  shall  develop  and  make  a  report 
to  the  Chairmen  of  the  Senate  and  House  Public  Health  and  Welfare/Medicaid 
Committees  regarding  the  following  electronic  health  records  (EHR)  system 
items: 

(a)  Evaluate  the  Request  for  Proposals  (RFP)  for  the  implementation 
and  operations  services  for  the  Division  of  Medicaid  and  the  University 
Medical  Center  electronic  health  records  system  and  e-prescribing  system 
for  providers; 

(b)  Evaluate  the  proposed  expenditures  of  the  Mississippi  Division  of 
Medicaid  (DOM)  and  the  University  Medical  Center  (UMC)  regarding 
electronic  health  information;  and 
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(c)  Evaluate  the  use  of  American  Recovery  and  Reinvestment  Act 
(ARRA)  funds  for  electronic  health  records  system  implementation  in  the 
State  of  Mississippi. 
The  PEER  Committee  shall  make  its  report  on  or  before  December  1,  2010, 
including  any  recommendations  for  legislation. 

SOURCES:  Laws,  2010,  ch.  545,  §  10,  eff  from  and  after  passage  (approved  Apr. 
28,  2010.) 

Editor's  Note  —  For  repeal  of  this  section,  see  §  41-119-21. 

§  41-119-21.    Repeal  of  Sections  41-119-1  through  41-119-21. 

Sections  41-119-1  through  41-119-21  shall  stand  repealed  on  July  1,  2014. 

SOURCES:  Laws,  2010,  ch.  545,  §  11,  eff  from  and  after  passage  (approved  Apr. 
28,  2010.) 
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Sec. 

41-121-1.  Title  [Repealed  effective  July  1,  2016]. 

41-121-3.  Purpose  [Repealed  effective  July  1,  2016]. 

41-121-5.  Definitions  [Repealed  effective  July  1,  2016]. 

41-121-7.  Requirements  [Repealed  effective  July  1,  2016]. 

41-121-9.  Violations  and  enforcement  [Repealed  effective  July  1,  2016], 

41-121-11.  Repeal  of  this  chapter. 


§  41-121-1.    Title  [Repealed  effective  July  1,  2016]. 

This  chapter  shall  be  known  and  may  be  cited  as  "The  Patient's  Right  to 
Informed  Health  Care  Choices  Act." 


SOURCES:  Laws,  2012,  ch.  409,  §  1,  eff  from  and  after  July  1,  2012. 


Editor's  Note  —  For  repeal  of  this  section,  see  §  41-121-11. 


§  41-121-3.    Purpose  [Repealed  effective  July  1,  2016]. 

The  Legislature  finds  and  declares  that: 

(a)  There  are  a  multitude  of  professional  degrees  using  the  term 
"doctor,"  including  IVIedical  Doctor  (IVI.D.);  Doctor  of  Osteopathic  IVEedicine 
(D.O.);  Doctor  of  Dental  Surgery  (D.D.S.);  Doctor  of  Podiatric  Medicine 
(D.P.]V[.);  Doctor  of  Optometry  (O.D.);  Doctor  of  Chiropractic  (D.C.);  Doctor  of 
Nursing  Practice  (D.N. P.);  Doctor  of  Pharmacy  (Pharm.D.);  and  other 
designations  which  may  be  used  by  health  care  practitioners. 

(b)  Choosing  a  health  care  provider  is  one  of  the  most  important 
decisions  a  patient  makes,  which  should  be  supported  by  full  disclosure  from 
their  health  care  provider.  There  are  differences  regarding  the  training  and 
qualifications  required  to  earn  the  professional  degrees  described  in  and 
subject  to  this  chapter.  These  differences  often  concern  the  training  and 
skills  necessary  to  correctly  detect,  diagnose,  prevent  and  treat  serious 
health  care  conditions. 

(c)  There  is  a  compelling  state  interest  in  patients  being  promptly  and 
clearly  informed  of  the  actual  training  and  qualifications  of  their  health  care 
practitioners  who  provide  health  care  services.  This  chapter  aims  to  provide 
public  protection  against  potentially  misleading  and  deceptive  health  care 
advertising  that  cause  patients  to  have  undue  expectations  regarding  their 
medical  treatments  and  outcomes. 


SOURCES:  Laws,  2012,  ch.  409,  §  2,  eff  from  and  after  July  1,  2012. 


Editor's  Note  —  For  repeal  of  this  section,  see  §  41-121-11. 
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§  41-121-5.    Definitions  [Repealed  effective  July  1,  2016]. 

For  the  purposes  of  this  chapter: 

(a)  "Advertisement"  means  any  communication  or  statement,  whether 
printed,  electronic  or  oral,  that  names  the  health  care  practitioner  in 
relation  to  his  or  her  practice,  profession,  or  institution  in  which  the 
individual  is  employed,  volunteers  or  otherwise  provides  health  care  ser- 
vices. This  includes  business  cards,  letterhead,  patient  brochures,  email, 
Internet,  audio  and  video,  and  any  other  communication  or  statement  used 
in  the  course  of  business  or  any  other  definition  provided  by  regulations  of 
the  licensing  board  of  proper  jurisdiction. 

(b)  "Deceptive"  or  "misleading"  includes,  but  is  not  limited  to,  any 
advertisement  or  affirmative  communication  or  representation  that  mis- 
states, falsely  describes,  holds  out  or  falsely  details  the  health  care  practi- 
tioner's profession,  skills,  training,  expertise,  education,  board  certification 
or  licensure  as  determined  by  each  respective  licensing  board. 

(c)  "Health  care  practitioner"  means  any  person  who  engages  in  acts 
that  are  the  subject  of  licensure  or  regulation.  Categories  of  health  care 
practitioner  include: 

(i)  Practitioners  of  all  opathic  medicine,  signified  by  the  letters  "M.D." 
or  the  words  surgeon,  medical  doctor,  or  doctor  of  medicine  by  a  person 
licensed  to  practice  medicine  and  surgery. 

(ii)  Practitioners  of  osteopathic  medicine,  signified  by  the  letters 
"D.O."  or  the  words  surgeon,  osteopathic  surgeon,  osteopath,  doctor  of 
osteopathy,  or  doctor  of  osteopathic  medicine. 

(iii)  Practitioners  of  nursing,  signified  by  the  letters  "D.N.P.,"  "N.P.," 
"R.N.,"  "L.P.N.,"  "C.R.N. A.,"  or  any  other  commonly  used  signifier  to  denote 
a  doctorate  of  nursing  practice,  nurse  practitioner,  registered  nurse, 
licensed  practical  nurse,  or  certified  registered  nurse  anesthetist,  respec- 
tively, as  appropriate  to  signify  the  appropriate  degree  of  licensure  and 
degree  earned  from  a  regionally  accredited  institution  of  higher  education 
in  the  appropriate  field  of  learning. 

(iv)  Practitioners  of  podiatry,  signified  by  the  letters  "D.P.M."  or  the 
words  podiatrist,  doctor  of  podiatry,  podiatric  surgeon,  or  doctor  of  podi- 
atric  medicine. 

(v)  Practitioners  of  chiropractic,  signified  by  the  letters  "D.C."  or  the 
words  chiropractor,  doctor  of  chiropractic  or  chiropractic  physician. 

(vi)  Practitioners  of  dentistry,  signified  by  the  letters  "D.D.S."  or 
"D.M.D.,"  as  appropriate,  or  the  words  dentist,  doctor  of  dental  surgery,  or 
doctor  of  dental  medicine,  as  appropriate. 

(vii)  Practitioners  of  optometry,  signified  by  the  letters  "O.D."  or  the 
words  optometrist  or  doctor  of  optometry. 

(viii)  Practitioners  of  pharmacy,  signified  by  the  letters  "BSc.Pharm" 
or  "Pharm.D."  or  the  words  pharmacists  or  doctor  of  pharmacy. 

(ix)  Physician  assistants,  signified  by  the  letters  "P.A."  or  the  words 
physician  assistant. 
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(x)  Medical  assistants/ signified  by  the  letters  "M.A."  or  the  words 
medical  assistant. 

(xi)  Practitioners  of  audiology,  signified  by  the  letters  "Au.D.,"  "Sc.D." 
or  "Ph.D.,"  or  the  words  audiologist  or  doctor  of  audiology. 

(xii)  Psychologists,  therapists,  speech-language  pathologists,  coun- 
selors, or  any  other  health  care  practitioner  not  covered  under  this  section, 
including,  but  not  limited  to,  those  signified  by  the  letters  "Ph.D.,"  "Ed.D.," 
"PT.,"  "M.PT."  or  "PsyD.,"  or  "Sc.D.,"  as  appropriate  to  signify  the 
appropriate  degree  of  licensure  and  degree  earned  from  a  regionally 
accredited  institution  of  higher  education  in  the  appropriate  field  of 
learning. 

(d)  "Licensee"  means  a  health  care  practitioner  who  holds  an  active 
license  with  the  licensing  board  governing  his  or  her  practice  in  this  state. 

SOURCES:  Laws,  2012,  ch.  409,  §  3,  eff  from  and  after  July  1,  2012. 

Editor's  Note  —  For  repeal  of  this  section,  see  §  41-121-11. 

§  41-121-7.    Requirements  [Repealed  effective  July  1,  2016]. 

(1)  An  advertisement  for  health  care  services  that  names  a  health  care 
practitioner  must  identify  the  type  of  license  held  according  to  the  definitions 
under  this  chapter.  The  advertisement  shall  be  free  from  any  and  11  deceptive 
or  misleading  information. 

(2)  A  health  care  practitioner  providing  health  care  services  in  this  state 
must  conspicuously  post  in  their  office  and  affirmatively  communicate  the 
practitioner's  specific  licensure  as  defined  under  this  chapter.  This  shall 
consist  of  the  following:  The  health  care  practitioner  shall  display  in  his  or  her 
office  a  writing  that  clearly  identifies  the  type  of  license  held  by  the  health  care 
practitioner.  The  writing  must  be  of  sufficient  size  so  as  to  be  visible  and 
apparent  to  all  current  and  prospective  patients. 

(3)  A  health  care  practitioner  who  practices  in  more  than  one  (1)  office 
shall  be  required  to  comply  with  these  requirements  in  each  practice  setting. 

(4)  Health  care  practitioners  working  in  nonpatient  care  settings,  and 
who  do  not  have  any  direct  patient  care  interactions,  are  not  subject  to  the 
provisions  of  this  chapter. 

SOURCES:  Laws,  2012,  ch.  409,  §  4,  eff  from  and  after  July  1,  2012. 
Editor's  Note  —  For  repeal  of  this  section,  see  §  41-121-11. 

§  41-121-9.    Violations  and  enforcement  [Repealed  effective 
July  1,  2016]. 

(1)  Failure  to  comply  with  any  provision  under  this  section  shall  consti- 
tute a  violation  under  this  chapter. 

(2)  Knowingly  aiding,  assisting,  procuring,  employing  or  advising  any 
unlicensed  person  or  entity  to  practice  or  engage  in  acts  contrary  to  the  health 
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care  practitioner's  degi'ee  of  licensure  shall  constitute  a  violation  under  this 
chapter. 

(3)  Delegating  or  contracting  for  the  performance  of  health  care  services 
by  a  health  care  practitioner  when  the  licensee  delegating  or  contracting  for 
performance  knows,  or  has  reason  to  know,  the  person  does  not  have  the 
required  authority  under  the  person's  licensure,  shall  constitute  a  violation 
under  this  chapter. 

(4)  Violations  of  this  chapter  relating  to  practitioners  of  pharmacy  shall  be 
regulated  in  accordance  with  the  restrictions  on  the  use  of  business  name  for 
pharmacists  in  Section  73-21-109. 

(5)  Each  day  that  this  chapter  is  violated  shall  constitute  a  separate 
offense  and  shall  be  punishable  as  such. 

(6)  Any  health  care  practitioner  who  violates  any  provision  under  this 
chapter  is  guilty  of  unprofessional  conduct  and  subject  to  disciplinary  action 
under  the  appropriate  licensure  provisions  governing  the  respective  health 
care  practitioner. 

(7)  Any  and  all  fees  and  other  amounts  billed  to  and  paid  by  the  patient 
may  be  effectively  rescinded  and  refunded.  This  includes  third  parties  con- 
tracted to  collect  fees  on  behalf  of  the  health  care  practitioner,  the  health  care 
practitioner's  employer,  or  other  entity  contracting  with  the  health  care 
practitioner  as  determined  by  each  respective  licensing  board. 

(8)  The  imposition  of  professional  sanctions,  administrative  fees  or  other 
disciplinary  actions  shall  be  publicly  reported  by  the  governmental  adminis- 
trative body  of  proper  jurisdiction  at  its  discretion. 

(9)  Notwithstanding  the  imposition  of  any  penalty,  a  professional  licens- 
ing board  or  other  administrative  agency  with  jurisdiction  may  seek  an 
injunction  or  other  legal  means  as  appropriate  against  a  person  or  entity 
violating  this  chapter  as  determined  by  each  respective  licensing  board. 

(10)  A  licensing  board  may  only  enforce  violations  of  this  chapter  with 
licensees  that  are  subject  to  its  jurisdiction. 

SOURCES:  Laws,  2012,  ch.  409,  §  5,  eff  from  and  after  July  1,  2012. 
Editor's  Note  —  For  repeal  of  this  section,  see  §  41-121-11. 

§  41-121-11.    Repeal  of  this  chapter. 

Sections  41-121-1  through  41-121-9  shall  stand  repealed  on  July  1,  2016. 

SOURCES:  Laws,  2012,  ch.  409,  §  6,  eff  from  and  after  July  1,  2012. 
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Sec. 

41-123-1.         Office  of  Mississippi  Physician  Workforce  established;  purpose,  staffing, 
duties. 

41-123-3.         Mississippi  Physician  Workforce  Advisory  Board;  composition,  appoint- 
ments, meetings. 

41-123-5.         Powers  and  duties  of  Office  of  Mississippi  Physician  Workforce. 
41-123-7.         Pohcies  and  procedures  for  awarding  state  financial  support  for  creation 

of  family  medicine  residency  programs. 
41-123-9.         Adherence  by  recipient  to  policies  and  practices  to  continue  receiving 

state  financial  support;  authorized  uses  of  financial  support. 
41-123-11.       Family  residency  programs  established  with  state  financial  support  to 

accept  students  from  accredited  medical  and  osteopathic  schools. 
41-123-13.       Funding  for  operation  of  Office  of  Mississippi  Physician  Workforce. 


§  41-123-1.    Office  of  Mississippi  Physician  Workforce  estab- 
lished; purpose,  staffing,  duties. 

There  is  established  the  Office  of  Mississippi  Physician  Workforce  within 
the  University  of  Mississippi  Medical  Center  (UMMC)  for  the  purpose  of 
overseeing  the  physician  workforce  development  and  needs,  both  in  numbers 
and  distribution,  of  the  State  of  Mississippi.  The  office  shall  have  a  director 
who  must  be  a  physician  licensed  in  the  State  of  Mississippi.  In  addition,  the 
office  shall  have  a  researcher  to  assist  the  director  in  collecting  and  analyzing 
data  concerning  the  physician  workforce  needs  of  Mississippi  and  other 
necessary  staff  to  assist  in  its  work.  The  office  shall  have  the  following  duties, 
at  a  minimum: 

(a)  Assessing  the  current  numbers,  ages,  types  of  practice,  hospital 
affiliations,  and  geographic  distribution  of  physicians  in  each  medical 
specialty  in  Mississippi; 

(b)  Assessing  the  current  and  future  physician  workforce  needs  of  the 
State  of  Mississippi; 

(c)  Supporting  the  creation  of  Family  Medicine  residency  programs  in 
the  State  of  Mississippi,  including  the  awarding  of  state  financial  support  for 
the  creation  of  those  programs; 

(d)  Encouraging  the  development  of  an  adequate  and  geographically 
distributed  physician  workforce  in  all  specialties  for  the  State  of  Mississippi 
with  an  evolving  strategic  plan;  and 

(e)  Providing  an  annual  report  to  the  Governor,  the  Legislature,  the 
State  Board  of  Health,  and  the  Board  of  Trustees  of  State  Institutions  of 
Higher  Learning  on  the  current  status  of  the  physician  workforce  and 
training  programs  in  Mississippi. 

SOURCES:  Laws,  2012,  ch.  472,  §  1,  eff  from  and  after  passage  (approved  Apr. 
24,  2012.) 
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§  41-123-3.    Mississippi  Physician  Workforce  Advisory  Board; 
composition,  appointments,  meetings. 

(1)  The  Office  of  Mississippi  Physician  Workforce  shall  be  administered  by 
UMMC.  An  advisory  board  shall  be  created  to  assist  UMMC  in  achieving  the 
purpose  of  this  chapter  to  be  known  as  the  "Mississippi  Physician  Workforce 
Advisory  Board."  The  advisory  board  shall  be  composed  of  the  following 
members: 

(a)  The  Chairman  of  the  State  Board  of  Health. 

(b)  The  State  Health  Officer. 

(c)  Two  (2)  physicians  appointed  by  and  from  the  membership  of  the 
Mississippi  State  Medical  Association  for  a  term  of  three  (3)  years.  Any 
member  appointed  under  this  paragraph  may  be  reappointed  for  two  (2) 
additional  terms. 

(d)  Two  (2)  physicians  appointed  by  and  from  the  membership  of  the 
Mississippi  Academy  of  Family  Physicians  for  a  term  of  three  (3)  years.  Any 
member  appointed  under  this  paragraph  may  be  reappointed  for  two  (2) 
additional  terms. 

(e)  One  (1)  physician  appointed  by  and  from  the  membership  of  each  of 
the  following  organizations,  whose  terms  shall  be  for  three  (3)  years  and  who 
may  be  reappointed  for  two  (2)  additional  terms: 

(i)  Mississippi  Osteopathic  Medical  Association; 

(ii)  Mississippi  Chapter,  American  College  of  Physicians; 

(iii)  Mississippi  Chapter,  American  Academy  of  Pediatrics; 

(iv)  Mississippi  Chapter,  American  College  of  OB-GYN;  and 

(v)  Mississippi  Medical  and  Surgical  Association. 

(f)  Two  (2)  physician  designees  of  the  Dean  of  the  University  of 
Mississippi  School  of  Medicine,  who  will  serve  at  the  will  and  pleasure  of  the 
dean.  One  (1)  of  the  members  appointed  under  this  paragraph  must  be 
responsible  for  Graduate  Medical  Education  at  the  University  of  Mississippi 
School  of  Medicine. 

(g)  The  Chair  of  the  Department  of  Family  Medicine  at  the  University 
of  Mississippi  School  of  Medicine. 

(h)  A  member  of  the  State  Board  of  Medical  Licensure,  who  will  serve  at 
the  will  and  pleasure  of  that  board. 

(i)  One  (1)  physician  designee  of  the  Dean  of  the  William  Carey  School 
of  Medicine,  who  will  serve  at  the  will  and  pleasure  of  the  dean. 

(j)  One  (1)  representative  of  the  Mississippi  Economic  Council  ap- 
pointed by  the  president  of  the  council,  and  who  will  serve  at  the  will  and 
pleasure  of  the  president. 

(k)  One  (1)  representative  of  the  Mississippi  Development  Authority 
appointed  by  the  executive  director  of  the  authority,  who  will  serve  at  the 
will  and  pleasure  of  the  executive  director. 

(Z)  One  (1)  representative  of  the  Mississippi  Hospital  Association,  who 
will  serve  at  the  will  and  pleasure  of  the  association. 

(m)  Two  (2)  representatives  of  the  Mississippi  Primary  Health  Care 
Association,  who  will  serve  at  the  will  and  pleasure  of  the  association. 


1145 


§  41-123-5 


Public  Health 


(2)  Vacancies  on  the  advisory  board  must  be  filled  in  a  manner  consistent 
with  the  original  appointments. 

(3)  All  appointments  to  the  advisory  board  must  be  made  no  later  than 
July  10,  2012.  After  a  majority  of  the  members  are  appointed,  the  advisory 
board  shall  meet  on  a  date  mutually  agreed  upon  by  a  majority  of  the  members 
for  the  purposes  of  organizing  the  advisory  board  and  establishing  rules  for 
transacting  its  business.  A  majority  of  the  members  of  the  advisory  board  shall 
constitute  a  quorum  at  all  advisory  board  meetings.  An  affirmative  vote  of  a 
majority  of  the  members  present  and  voting  shall  be  required  in  the  making 
recommendations  by  the  advisory  board.  At  the  organizational  meeting,  the 
advisory  board  shall  elect  a  chair  and  vice  chair  from  the  members  appointed 
according  to  paragraphs  (a)  through  (Z)  of  subsection  (1).  The  chair  shall  serve 
for  a  term  of  two  (2)  years,  upon  the  expiration  of  which  the  vice  chair  shall 
assume  the  office  of  chair. 

(4)  After  the  organizational  meeting,  the  advisory  board  shall  hold  no  less 
than  two  (2)  meetings  annually. 

(5)  The  advisory  board  may  form  an  executive  committee  for  the  purpose 
of  transacting  business  that  must  be  conducted  before  the  next  regularly 
scheduled  meeting  of  the  advisory  board.  All  actions  taken  by  the  executive 
committee  must  be  ratified  by  the  advisory  board  at  its  next  regularly 
scheduled  meeting. 

(6)  Members  of  the  advisory  board  shall  serve  without  compensation,  but 
may  be  reimbursed,  subject  to  the  availability  of  funding,  for  mileage  and 
actual  and  necessary  expenses  incurred  in  attending  meetings  of  the  advisory 
board. 

(7)  The  advisory  board  shall  be  housed  at  the  University  of  Mississippi 
Medical  Center. 

SOURCES:  Laws,  2012,  ch.  472,  §  2,  efpfrom  and  after  passage  (approved  Apr. 
24,  2012.) 

§  41-123-5.    Powers  and  duties  of  Office  of  Mississippi  Physi- 
cian Workforce. 

The  Office  of  Mississippi  Physician  Workforce  shall  have  the  following 
powers  and  duties,  at  a  minimum: 

(a)  Developing  the  administrative  policy  for  the  advisory  board  and  the 
Office  of  Mississippi  Physician  Workforce; 

(b)  Developing  and  implementing  strategies  and  activities  for  the  office 
and  for  the  implementation  of  an  evolving  strategic  plan  to  provide  for  the 
physician  workforce  needs  of  Mississippi.  In  developing  these  strategies,  the 
Office  of  Mississippi  Physician  Workforce  and  the  advisory  board  shall  seek 
the  input  of  various  organizations  and  entities  including  the  Mississippi 
State  Medical  Association,  the  Mississippi  Academy  of  Family  Physicians, 
the  Mississippi  Chapters  of  the  American  College  of  Physicians,  American 
Academy  of  Pediatrics,  and  American  College  of  OB-GYN,  the  Mississippi 
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Medical  and  Surgical  Association,  and  the  Mississippi  Osteopathic  Medicine 
Association; 

(c)  Establishing  a  budget  to  support  the  activities  of  the  office  and 
periodically  reviewing  and  if  appropriate,  revising,  that  budget  to  meet  its 
mission; 

(d)  Selecting,  hiring  and  supervising  the  Director  of  the  Office  of 
Mississippi  Physician  Workforce; 

(e)  Reviewing  the  activities  of  the  office  and  guiding  the  office  in 
accomplishing  the  strategic  goal  of  providing  Mississippi's  physician  work- 
force needs. 

SOURCES:  Laws,  2012,  ch.  472,  §  3,  eff  from  and  after  passage  (approved  Apr. 
24,  2012.) 

§  41-123-7.  Policies  and  procedures  for  awarding  state  finan- 
cial support  for  creation  of  family  medicine  residency  pro- 
grams. 

(1)  The  advisory  board  shall  recommend  policies  and  procedures  for  the 
awarding  of  state  funding  that  creates  the  desired  number  of  accredited 
Family  Medicine  residency  programs  that  will  accept  both  M.D.  and  D.O. 
students  needed  in  the  State  of  Mississippi. 

(2)  The  UMMC  with  the  input  of  the  advisory  board  shall  have  the 
authority  to  award  financial  support,  from  funds  specifically  appropriated  for 
that  purpose  by  the  Legislature,  of  up  to  Three  Milhon  Dollars  ($3,000,000.00) 
distributed  over  three  (3)  years  to  any  hospital  or  entity  with  demonstrated 
commitment  and  resources,  as  determined  by  UMMC  with  input  from  the 
advisory  board,  to  establish  and  operate  an  accredited  Family  Medicine 
residency  program  qualifying  under  subsection  (1)  of  this  section.  The  funds 
will  be  dispersed  at  the  determination  of  the  UMMC,  with  input  from  the 
advisory  board,  and  may  include  start-up  funding  for  residency  programs. 

(3)  Each  applicant  for  state  financial  support  for  creation  of  a  Family 
Medicine  residency  program  as  authorized  under  this  section  must  submit  an 
application  to  the  UMMC  that  conforms  to  requirements  established  by  this 
chapter,  and  UMMC  with  input  from  the  advisory  board. 

(4)  In  selecting  recipients  for  state  financial  support  authorized  under 
this  section,  the  UMMC  may  use  its  discretion  to  award  funding  based  on 
geographic  needs  and  the  future  success  of  a  Family  Medicine  residency 
program. 

(5)  An  applicant  for  state  financial  support  for  creation  of  a  Family 
Medicine  residency  program  may  receive  funding  only  upon  approval  of 
UMMC  with  input  from  the  advisory  board. 

SOURCES:  Laws,  2012,  ch.  472,  §  4,  eff  from  and  after  passage  (approved  Apr. 
24,  2012.) 
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§  41-123-9.  Adherence  by  recipient  to  policies  and  practices 
to  continue  receiving  state  financial  support;  authorized 
uses  of  financial  support. 

(1)  Hospitals,  other  entities  and/or  residency  programs  must  adhere  to 
the  pohcies  and  practices  as  stipulated  by  the  Office  of  Mississippi  Physician 
Workforce  to  continue  receiving  state  financial  support  under  this  chapter. 

(2)  Hospitals,  other  entities  and/or  residency  programs  may  receive  state 
financial  support  that  may  be  provided  by  the  Office  of  Mississippi  Physician 
Workforce  pursuant  to  this  chapter.  Any  financial  support  awarded  by  the 
Office  of  Mississippi  Physician  Workforce  must  be  used  for  only  the  creation  of 
a  residency  or  for  residency  operational  expenses,  or  the  recipient  will  be  liable 
for  repayment  of  any  financial  support  received  under  this  chapter. 

SOURCES:  Laws,  2012,  ch.  472,  §  5,  eff  from  and  after  passage  (approved  Apr. 
24,  2012.) 

§  41-123-11.  Family  residency  programs  established  with 
state  financial  support  to  accept  students  from  accredited 
medical  and  osteopathic  schools. 

Any  Family  Medicine  residency  program  established  with  state  financial 
support  must  be  capable  of  accepting  students  from  both  medical  and  osteo- 
pathic schools  that  are  accredited  by  the  Liaison  Committee  on  Medical 
Education  (LCME)  or  the  American  Osteopathic  Association  (AO A). 

SOURCES:  Laws,  2012,  ch.  472,  §  6,  eff  from  and  after  passage  (approved  Apr. 
24,  2012.) 

§  41-123-13.  Funding  for  operation  of  Office  of  Mississippi 
Physician  Workforce. 

Funding  for  the  operation  of  the  Office  of  Mississippi  Physician  Workforce 
and  the  Mississippi  Physician  Workforce  Advisory  Board,  including  the  salary 
of  the  director  of  the  office  and  all  necessary  staff,  shall  be  paid  from  funds 
specifically  appropriated  for  that  purpose  by  the  Legislature. 

SOURCES:  Laws,  2012,  ch.  472,  §  7,  eff  from  and  after  passage  (approved  Apr. 
24,  2012.) 
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Sec. 

41-125-1.  Legislative  intent. 

41-125-3.  Definitions. 

41-125-5.  PPEC  centers  to  be  licensed;  exemptions. 

41-125-7.  Separate  licenses  required;  fee;  exemption. 

41-125-9.  Application  for  license;  zoning. 

41-125-11.  Background  screening. 

41-125-13.  Denial,  suspension,  revocation  of  licensure;  administrative  fines; 
grounds. 

41-125-15.  Administrative  fines;  corrective  action  plans. 

41-125-17.  Closing  of  a  PPEC  center. 

41-125-19.  Rules  establishing  standards. 

41-125-21.  Construction  and  renovation;  requirements. 

41-125-23.  Penalty  for  violation. 


§  41-125-1.    Legislative  intent. 

It  is  the  intent  of  the  Legislature  to  develop,  establish,  and  enforce 
licensure  and  basic  standards  for  prescribed  pediatric  extended  care  centers  in 
order  to  assure  that  the  centers  provide  the  necessary  family-centered  medical, 
developmental,  physiological,  nutritional,  psychosocial  and  family  training 
services. 

SOURCES:  Laws,  2012,  ch.  524,  §  1,  eff  from  and  after  passage  (approved  May 
18,  2012.) 

§  41-125-3.  Definitions. 

As  used  in  this  chapter,  the  follov^ing  terms  shall  be  defined  as  provided  in 
this  section: 

(a)  "Prescribed  pediatric  extended  care  center"  or  "PPEC  center"  means 
any  building  or  buildings,  or  other  place,  whether  operated  for  profit  or  not, 
which  undertakes  through  its  ownership  or  management  to  provide  basic 
nonresidential  services  to  three  (3)  or  more  medically  dependent  or  techno- 
logically dependent  children  who  are  not  related  to  the  owner  or  operator  by 
blood,  marriage  or  adoption  and  who  require  such  services.  Infants  and 
children  considered  for  admission  to  a  PPEC  center  must  have  complex 
medical  conditions  that  require  continual  care.  Prerequisites  for  admission 
are  a  prescription  from  the  child's  attending  physician  and  consent  of  a 
parent  or  guardian. 

(b)  "Licensing  agency"  means  the  State  Department  of  Health. 

(c)  "Basic  services"  include,  but  are  not  limited  to,  development,  imple- 
mentation and  monitoring  of  a  comprehensive  protocol  of  care,  developed  in 
conjunction  with  the  parent  or  guardian,  which  specifies  the  medical, 
nursing,  psychosocial  and  developmental  therapies  required  by  the  medi- 
cally dependent  or  technologically  dependent  child  served  as  well  as  the 
caregiver  training  needs  of  the  child's  legal  guardian. 
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(d)  "Owner  or  operator"  means  a  licensee. 

(e)  "Medical  records"  means  medical  records  maintained  in  accordance 
with  accepted  professional  standards  and  practices  as  specified  in  the  rules 
implementing  this  chapter. 

(f)  "Medically  dependent  or  technologically  dependent  child"  means  a 
child  who  because  of  a  medical  condition  requires  continuous  therapeutic 
interventions  or  skilled  nursing  supervision  which  must  be  prescribed  by  a 
licensed  physician  and  administered  by,  or  under  the  direct  supervision  of,  a 
licensed  registered  nurse. 

(g)  "Supportive  services  or  contracted  services"  include,  but  are  not 
limited  to,  speech  therapy,  occupational  therapy,  physical  therapy,  social 
work,  developmental,  child  life  and  psychological  services. 

SOURCES:  Laws,  2012,  ch.  524,  §  2,  eff  from  and  after  passage  (approved  May 
18,  2012.) 

§  41-125-5.    PPEC  centers  to  be  licensed;  exemptions. 

(1)  The  licensing  agency  shall  license  and  regulate  all  PPEC  centers  in 
the  state  that  are  not  exempt  under  subsection  (2)  of  this  section.  A  license 
issued  by  the  department  is  required  for  the  operation  of  a  PPEC  center  in  this 
state. 

(2)  A  facility,  institution  or  other  place  operated  by  the  federal  govern- 
ment or  any  agency  of  the  federal  government  is  exempt  from  the  provisions  of 
this  chapter. 

SOURCES:  Laws,  2012,  ch.  524,  §  3,  eff  from  and  after  passage  (approved  May 
18,  2012.) 

§  41-125-7.    Separate  licenses  required;  fee;  exemption. 

(1)  Separate  licenses  are  required  for  PPEC  centers  maintained  on 
separate  premises,  even  though  they  are  operated  under  the  same  manage- 
ment. Separate  licenses  are  not  required  for  separate  buildings  on  the  same 
grounds. 

(2)  An  applicant  or  licensee  shall  pay  a  fee  for  each  license  application  and 
annual  license  renewal  under  this  chapter  and  applicable  rules.  The  amount  of 
the  fee  shall  be  Twenty  Dollars  ($20.00)  for  each  hcensed  bed  in  the  PPEC, 
with  a  minimum  fee  of  Five  Hundred  Dollars  ($500.00)  and  a  maximum  fee  of 
Five  Thousand  Dollars  ($5,000.00). 

(3)  County-operated  or  municipally  operated  PPEC  centers  applying  for 
licensure  under  this  chapter  are  exempt  from  the  payment  of  license  fees. 

SOURCES:  Laws,  2012,  eh.  524,  §  4,  eff  from  and  after  passage  (approved  May 
18,  2012.) 
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§  41-125-9.    Application  for  license;  zoning. 

In  addition  to  any  other  information  in  the  apphcation  that  is  required  by 
the  hcensing  agency,  the  apphcation  must  contain  the  location  of  the  facihty  for 
which  a  hcense  is  sought  and  documentation,  signed  by  the  appropriate  local 
government  official,  which  states  that  the  applicant  has  met  local  zoning 
requirements. 

SOURCES:  Laws,  2012,  ch.  524,  §  5,  eff  from  and  after  passage  (approved  May 
18,  2012.) 

§  41-125-11.    Background  screening. 

The  licensing  agency  shall  require  criminal  record  background  screening 
and  fingerprinting  for  personnel  by  the  Mississippi  Department  of  Public 
Safety 

SOURCES:  Laws,  2012,  ch.  524,  §  6,  eff  from  and  after  passage  (approved  May 
18,  2012.) 

§  41-125-13.    Denial,  suspension,  revocation  of  licensure;  ad- 
ministrative fines;  grounds. 

(1)  The  licensing  agency  may  deny,  revoke,  and  suspend  a  license  and 
impose  an  administrative  fine  as  provided  in  Section  41-125-15  for  the 
violation  of  any  provision  of  this  chapter,  or  applicable  rules. 

(2)  Any  of  the  following  actions  by  a  PPEC  center  or  its  employee  is 
grounds  for  action  by  the  licensing  agency  against  a  PPEC  center  or  its 
employee: 

(a)  An  intentional  or  negligent  act  materially  affecting  the  health  or 
safety  of  children  in  the  PPEC  center. 

(b)  A  violation  of  the  provisions  of  this  chapter,  or  applicable  rules. 

(c)  Multiple  and  repeated  violations  of  this  chapter  or  of  minimum 
standards  or  rules  adopted  under  this  chapter. 

SOURCES:  Laws,  2012,  ch.  524,  §  7,  eff  from  and  after  passage  (approved  May 
18,  2012.) 

§  41-125-15.    Administrative  fines;  corrective  action  plans. 

(l)(a)  If  the  licensing  agency  determines  that  a  PPEC  center  is  not  in 
compliance  with  this  chapter,  or  applicable  rules,  the  licensing  agency  may 
request  that  the  PPEC  center  submit  a  corrective  action  plan  that  demon- 
strates a  good-faith  effort  to  remedy  each  violation  by  a  specific  date,  subject 
to  the  approval  of  the  licensing  agency. 

(b)  The  licensing  agency  may  fine  a  PPEC  center  or  employee  found  in 
violation  of  this  chapter,  or  applicable  rules,  in  an  amount  not  to  exceed  Five 
Hundred  Dollars  ($500.00)  for  each  violation.  Such  fine  may  not  exceed  Five 
Thousand  Dollars  ($5,000.00)  in  the  aggregate. 
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(c)  The  failure  to  correct  a  violation  by  the  date  set  by  the  licensing 
agency,  or  the  failure  to  comply  with  an  approved  corrective  action  plan,  is  a 
separate  violation  for  each  day  that  the  failure  continues,  unless  the 
licensing  agency  approves  an  extension  to  a  specific  date. 

(2)  In  determining  if  a  fine  is  to  be  imposed  and  in  fixing  the  amount  of 
any  fine,  the  licensing  agency  shall  consider  the  following  factors: 

(a)  The  gravity  of  the  violation,  including  the  probability  that  death  or 
serious  physical  or  emotional  harm  to  a  child  will  result  or  has  resulted,  the 
severity  of  the  actual  or  potential  harm,  and  the  extent  to  which  the 
provisions  of  the  applicable  statutes  or  rules  were  violated. 

(b)  Actions  taken  by  the  owner  or  operator  to  correct  violations. 

(c)  Any  previous  violations. 

(d)  The  financial  benefit  to  the  PPEC  center  of  committing  or  continu- 
ing the  violation. 

SOURCES:  Laws,  2012,  ch.  524,  §  8,  eff  from  and  after  passage  (approved  May 
18,  2012.) 

§  41-125-17.    Closing  of  a  PPEC  center. 

Whenever  a  PPEC  center  voluntarily  discontinues  operation,  it  shall,  at 
least  thirty  (30)  days  before  the  discontinuance  of  operation,  inform  each 
child's  legal  guardian  of  the  fact  and  the  proposed  time  of  the  discontinuance. 

SOURCES:  Laws,  2012,  ch.  524,  §  9,  eff  from  and  after  passage  (approved  May 
18,  2012.) 

§  41-125-19.    Rules  establishing  standards. 

(1)  To  carry  out  the  intention  of  the  Legislature  to  provide  safe  and 
sanitary  facilities  and  healthful  programs,  the  licensing  agency  shall  adopt 
and  publish  rules  to  implement  the  provisions  of  this  chapter,  which  shall 
include  reasonable  and  fair  standards.  Any  conflict  between  these  standards 
and  those  that  may  be  set  forth  in  local,  county  or  city  ordinances  shall  be 
resolved  in  favor  of  those  having  statewide  effect.  Those  standards  shall  relate 
to: 

(a)  The  assurance  that  PPEC  services  are  family  centered  and  provide 
individualized  medical,  developmental  and  family  training  services. 

(b)  The  maintenance  of  PPEC  centers,  based  upon  the  size  of  the 
structure  and  number  of  children,  relating  to  plumbing,  heating,  lighting, 
ventilation  and  other  building  conditions,  including  adequate  space,  which 
will  ensure  the  health,  safety,  comfort  and  protection  from  fire  of  the  children 
served. 

(c)  The  appropriate  provisions  of  the  most  recent  edition  of  the  "Life 
Safety  Code"  shall  be  applied. 

(d)  The  number  and  qualifications  of  all  personnel  who  have  responsi- 
bility for  the  care  of  the  children  served. 
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(e)  All  sanitary  conditions  within  the  PPEC  center  and  its  surround- 
ings, including  water  supply,  sewage  disposal,  food  handling  and  general 
hygiene,  and  maintenance  thereof,  which  will  ensure  the  health  and  comfort 
of  children  served. 

(f)  Programs  and  basic  services  promoting  and  maintaining  the  health 
and  development  of  the  children  served  and  meeting  the  training  needs  of 
the  children's  parents  or  legal  guardians. 

(g)  Supportive,  contracted,  other  operational  and  transportation  ser- 
vices. 

(h)  Maintenance  of  appropriate  medical  records,  data  and  information 
relative  to  the  children  and  programs.  Those  records  shall  be  maintained  in 
the  facility  for  inspection  by  the  agency. 

(2)  The  licensing  agency  shall  adopt  rules  to  ensure  that: 

(a)  No  child  attends  a  PPEC  center  for  more  than  twelve  (12)  hours 
within  a  twenty-four-hour  period. 

(b)  No  PPEC  center  provides  services  other  than  those  provided  to 
medically  or  technologically  dependent  children. 

SOURCES:  Laws,  2012,  ch.  524,  §  10,  eff  from  and  after  passage  (approved  May 
18,  2012.) 

§  41-125-21.    Construction  and  renovation;  requirements. 

The  requirements  for  the  construction  or  renovation  of  a  PPEC  center 
shall  comply  with: 

(a)  All  state  and  local  requirements  pertaining  to  building  construction 
standards,  including  plumbing,  electrical  code,  glass,  manufactured  build- 
ings, accessibility  for  the  physically  disabled; 

(b)  The  minimum  standards  for  physical  facilities  in  the  Mississippi 
Child  Care  Standards;  and 

(c)  The  standards  or  rules  adopted  under  this  chapter. 

SOURCES:  Laws,  2012,  ch.  524,  §  11,  eff  from  and  after  passage  (approved  May 
18,  2012.) 

§  41-125-23.    Penalty  for  violation. 

Any  person  who  violates  any  provisions  of  this  chapter  is  guilty  of  a 
misdemeanor  and,  upon  conviction,  shall  be  punished  by  a  fine  of  not  more 
than  Ten  Thousand  Dollars  ($10,000.00).  Each  day  of  continuing  violation  is  a 
separate  offense. 

SOURCES:  Laws,  2012,  eh.  524,  §  12,  eff  from  and  after  passage  (approved  May 
18,  2012.) 

Cross  References  —  Imposition  of  standard  state  assessment  in  addition  to  all 
court  imposed  fines  or  other  penalties  for  any  misdemeanor  violation,  see  §  99-19-73. 
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41-127-1.        Licensed  health  care  practitioners  authorized  to  provide  health  care 
services  via  electronic  means;  standards  of  practice. 

§  41-127-1.  Licensed  health  care  practitioners  authorized  to 
provide  health  care  services  via  electronic  means;  stan- 
dards of  practice. 

Subject  to  the  limitations  of  the  license  under  which  the  individual  is 
practicing,  a  health  care  practitioner  licensed  in  this  state  may  prescribe, 
dispense,  or  administer  drugs  or  medical  supplies,  or  othenvise  provide 
treatment  recommendations  to  a  patient  after  having  performed  an  appropri- 
ate examination  of  the  patient  either  in  person  or  by  the  use  of  instrumenta- 
tion and  diagnostic  equipment  through  which  images  and  medical  records  may 
be  transmitted  electronically.  Treatment  recommendations  made  via  electronic 
means,  including  issuing  a  prescription  via  electronic  means,  shall  be  held  to 
the  same  standards  of  appropriate  practice  as  those  in  traditional  provider- 
patient  settings. 

SOURCES:  Laws,  2013,  ch.  478,  §  2,  eff  from  and  after  July  1,  2013. 
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ABORTION. 

Abortion-inducing  drugs. 

Physicians,  report  of  provision, 
adverse  events,  §41-41-109. 
Providing  or  prescribing,  §41-41-107. 
Certification  by  woman. 
Information  furnished  prior  to 
abortion,  §41-41-33. 
Children  and  minors. 

Parental  consent  for  performance  of 
abortion  upon  minor,  §§41-41-51 
to  41-41-63. 
Partial-birth  abortion. 

Civil  action  by  parents  if  mother  not 
eighteen  years  of  age,  §41-41-73. 
Civil  action  for  partial-birth 

abortion,  §41-41-73. 
Complications. 
Medical  emergency  existing. 
Defined,  §41-41-31. 
Physician  to  inform  woman  of 

indication  supporting  judgment, 
§41-41-37. 
Reporting,  §§41-41-75  to  41-41-80. 
Abortion  complication  reporting  act. 

Citation  of  act,  §41-41-75. 
Confidentiality  of  information, 

§41-41-77. 
Content,  §41-41-78. 
Definitions,  §41-41-76. 
Physicians'  duties,  §41-41-77. 
Severability  of  provisions,  §41-41-80. 
Violations,  §41-41-79. 
Consent,  §§41-41-31  to  41-41-45. 
Definitions,  §41-41-31. 
Enforcement  of  provisions  by  state 

department  of  health,  §41-41-33. 
Information  required  to  be  furnished 
prior  to  performance,  §41-41-33. 
Medical  emergency  existing. 

Physician  to  inform  woman  as  to 
indication  supporting  judgment, 
§41-41-37. 
Minors. 

Medical  treatment  or  procedures  on 
unemancipated  minor,  §41-41-3. 

Parental  consent,  §§41-41-51  to 
41-41-63. 


ABORTION  —Cont'd 
Consent  — Cont'd 
Misdemeanor  for  violation  of 

provisions,  §41-41-39. 
Printed  materials  to  be  published  by 
state  department  of  health, 
§41-41-35. 
Required,  §41-41-33. 
Voluntary  and  informed  consent, 
§41-41-33. 
Crimes. 
Informed  or  voluntary  consent 

violation,  §41-41-39. 
Women's  health  defense  act  of  2013. 
Penalties  for  violation,  §41-41-111. 
Death  of  person  caused  by  abortion. 
Report  to  medical  examiner, 
§41-61-59. 
Definitions. 
Ambulatory  surgical  facilities, 

§41-751. 
Informed  and  voluntary  consent  of 

woman,  §41-41-31. 
Women's  health  defense  act  of  2013, 
§41-41-105. 
Drug  or  medicine  causing  unlawful 
abortion. 
Physicians,  report  of  provision, 
adverse  events,  §41-41-109. 
Providing  or  prescribing,  §41-41-107. 
Federal  abortion-mandate  opt-out 
act. 

Federal  patient  protection  and 
affordable  care  act. 
Health  benefit  plans  offering 
coverage  through  exchange, 
§§41-41-95  to  41-41-99. 
Findings  and  purposes,  §41-41-97. 
No  abortion  coverage  provided, 

exception,  §41-41-99. 
Title  of  act,  §41-41-95. 
Fetal  ultrasound  imaging  and 

auscultation  of  fetal  heart  tone 
services. 
Certification  that  woman  was  given 
opportunity  to  view  and  hear, 
§41-41-34. 
Health  care  decisions. 

Inapplicability  of  provisions  to 
abortion,  §41-41-227. 
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ABORTION  —Cont'd 
Health  insurance. 

Coverage  offered  through  exchanges 
set  up  under  federal  patient 
protection  and  affordable  care  act. 
Opt-out  of  allowing  plans  covering 
abortions  to  participate  in 
exchanges. 
Federal  abortion-mandate  opt-out 
act,  §§41-41-95  to  41-41-99. 
Immediate  abortion  to  avert  death 
of  mother  or  creation  of  grave 
peril. 

Information  to  woman  supporting 
indications  of  medical  emergency, 
§41-41-37. 

Medical  emergency  defined,  §41-41-31. 
Incest. 

Intercourse  with  father,  §41-41-53. 
Information  furnished  to  woman 
prior  to  abortion. 

Fetal  ultrasound  imaging  and 

auscultation  of  fetal  heart  tone 
services. 

Certification  that  woman  was  given 
opportunity  to  view  and  hear, 
§41-41-34. 
Required  to  establish  informed  and 
voluntary  consent,  §41-41-33. 
Informed  consent  of  woman 

generally,  §§41-41-31  to  41-41-45. 
Medical  emergency  existing. 
Defined,  §41-41-31. 
Physician  to  inform  woman  of 

indication  supporting  judgment, 
§41-41-37. 
Medical  examiner. 

Reporting  death  of  person  caused  by 
abortion,  §41-61-59. 
Morning  after  pill,  restrictions. 
Women's  health  defense  act  of  2013, 
§§41-41-101  to  41-41-117. 
Parental  consent  for  performance  of 
abortion  upon  minor,  §§41-41-51 
to  41-41-63. 
Appeal  available  to  minor,  §41-41-55. 
Applicability  of  provisions,  §41-41-55. 
Confidential  and  anonjrmous  court 

proceedings,  §41-41-55. 
Confidentiality  of  records  and 
information  involving  court 
proceedings,  §41-41-61. 
Definitions,  §41-41-51. 
Disclosure  of  confidential  records  or 
information,  misdemeanor, 
§41-41-61. 


ABORTION  —Cont'd 
Parental  consent  for  performance  of 
abortion  upon  minor  — Cont'd 
Exception  to  consent  requirement, 

medical  emergency,  §41-41-57. 
Expedited  confidential  and  anonymous 

appeal  available  to  minor, 

§41-41-55. 
Filing  fees  not  required  of  minor, 

§41-41-55. 
Medical  emergency  exception, 

§41-41-57. 
One  parent  not  available  at  time  of 

performance  of  abortion, 

§41-41-53. 
Parent  with  primary  custody,  care  and 

control. 

Consent  when  minor's  parents 

divorced  or  otherwise  unmarried 
and  living  apart,  §41-41-53. 
Participation  by  minor  in  proceedings 

on  own  behalf,  §41-41-55. 
Petition  by  minor  for  waiver  of  consent 

requirements,  §41-41-53. 
Precedence  over  other  pending 

matters,  §41-41-55. 
Pregnancy  caused  by  sexual 

intercourse  with  minor's  natural 
father,  adoptive  father  or 
stepfather,  §41-41-53. 
Prima  facie  evidence  of  unprofessional 

conduct,  violation,  §41-41-59. 
Proceeding  as  if  consent  waived. 
Failure  of  timely  ruling  by  court, 
§41-41-55. 
Required,  §41-41-53. 
Right  to  court-appointed  counsel  for 

minor,  §41-41-55. 
Severability  of  provisions,  §41-41-63. 
Time  for  court  to  rule,  §41-41-55. 
Unprofessional  conduct  by  physician, 

violations,  §41-41-59. 
Waiver  of  consent  requirements, 
findings  by  court,  §41-41-55. 
Waiver  of  consent  requirements, 
petition  by  minor,  §41-41-53. 
Written  and  specific  factual  findings  to 
be  issued,  §41-41-55. 
Partial-birth  abortions,  §§41-41-71, 

41-41-73. 
Prescriptions. 
Abortion-inducing  drugs. 

Providing  or  prescribing,  §41-41-107. 
Printed  materials  published  by  state 
department  of  health,  §41-41-35. 
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ABORTION  —Cont'd 
Prohibited,  exceptions,  §41-41-45. 
Public  funding  of  abortions, 

§41-41-91. 
Right  to  abortion  not  recognized. 

Women's  health  defense  act  of  2013, 

§41-41-115. 
Ultrasound. 

Fetal  ultrasound  imaging  and 

auscultation  of  fetal  heart  tone 

services. 

Certification  that  woman  was  given 
opportunity  to  view  and  hear, 
§41-41-34. 
Voluntary  consent  of  woman 

generally,  §§41-41-31  to  41-41-45. 
Women's  health  defense  act  of  2013, 
§§41-41-101  to  41-41-117. 
Abortion-inducing  drugs. 
Defined,  §41-41-105. 
Physicians'  reports  of  provision, 
adverse  events,  §41-41-109. 
Providing  or  prescribing,  §41-41-107. 
Adverse  events. 

Reporting,  §41-41-109. 
Citation  of  chapter,  §41-41-101. 
Civil  remedies,  §41-41-113. 
Construction  and  interpretation. 
Severability  of  provisions, 
§41-41-117. 
Definitions,  §41-41-105. 

Adverse  event,  §41-41-109. 
Legislative  findings,  §41-41-103. 
Limitations,  §41-41-115. 
Penalties  for  violations,  §41-41-111. 

Civil  remedies,  §41-41-113. 
Physicians. 
Abortion-inducing  drugs. 
Providing  or  prescribing, 

§41-41-107. 
Report  of  provision,  §41-41-109. 
Purpose,  §41-41-103. 
Right  to  abortion  not  recognized, 

§41-41-115. 
Severability  of  provisions,  §41-41-117. 
Short  title,  §41-41-101. 

ABORTION  COMPLICATION 

REPORTING  ACT,  §§41-41-75  to 
41-41-80. 

ABORTION  FACILITIES. 
Churches,  schools  or  kindergartens. 

Prohibition  from  being  located  within 
certain  distance  of,  §41-75-1. 
Compliance  with  rules,  regulations 
or  standards. 
Time  limitation,  §41-75-16. 


ABORTION  FACILITIES  —Cont'd 
Complications  arising  during 
abortion. 

Transferal  to  hospital,  §41-75-29. 
Confidentiality  of  information 
received  by  licensing  agency, 
§41-75-19. 
Criminal  penalty. 
Unlicensed  practice  or  other  violations, 
§41-75-26. 
Defined,  §41-75-1. 
Emergency  transportation  of 

patients  to  hospital,  §41-75-29. 
Injunctions,  §41-75-26. 
Investigations  and  inspections, 

§41-75-17. 
Licensed  physicians  to  perform 

abortions,  §41-75-1. 
Licensing  to  operate  generally, 

§§41-75-1  to  41-75-29. 
Operation  requirements,  §41-75-1. 
Reports,  §41-75-18. 
Separate  identifiable  legal  entity 
from  other  health  care  facility, 
§41-75-1. 
Time  limitation. 

Compliance  with  rules,  regulations  or 
standards,  §41-75-16. 
Unlicensed  practice. 

Criminal  penalty,  §41-75-26. 

ABSENCE  WITHOUT 

AUTHORIZATION  FROM 
MENTAL  INSTITUTION. 

Cost  of  returning,  §41-21-95. 

Issuance  of  arrest  warrant, 
§41-21-93. 

ABSTINENCE  EDUCATION. 
Prevention  of  teen  pregnancy  pilot 
program. 

Special  attention  to  districts  with 
highest  number  of  teen 
pregnancies,  §41-79-55. 
Prevention  of  unintended  teen 
pregnancy  and  sexually 
transmitted  infections,  §§41-79-51 
to  41-79-55. 
Public  schools. 

Sex  and  abstinence  education. 
Abstinence  education  pilot  program, 
§41-79-5. 

ABSTRACT  OF  HOSPITAL 

RECORDS. 
Retired  records,  §41-9-75. 
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ACCIDENT  AND  HEALTH 

INSURANCE. 
Advertisement  for  health  care 

services,  §§41-121-1  to  41-121-11. 
Children's  health  insurance 

program,  §§41-86-1  to  41-86-21. 
Group  policies. 
Utilization  review  of  medical  services, 
§41-83-29. 
Utilization  review  of  medical 
services. 
Health  insurance  plans. 

Certificate  requirement,  contract 
with  private  review  agents, 
§41-83-25. 
Health  insurers. 

Certificate  requirement,  contract 
with  private  review  agents, 
§§41-83-27,  41-83-29. 

ACCIDENTS. 
Violent  deaths. 

Reports  to  medical  examiners, 
§41-61-59. 

ACCOUNTS  AND  ACCOUNTING. 
State  board  of  mental  health. 

Adoption  of  uniform  reporting  and 
accounting  system,  §41-4-21. 

ACCREDITATION  AND  QUALITY 

ASSURANCE  MATERIALS. 
Heath  care  organizations,  §§41-63-21 
to  41-63-29. 
Action  against  hospital,  health  care 
entity,  etc. 
Inapplicability  of  provisions, 
§41-63-25. 
Actions  to  restrict  or  revoke 

physician's  license  to  practice  or 
staff  privileges. 
Inapplicability  of  provisions, 
§41-63-25. 
Confidentiality  generally,  §41-63-21. 
Definitions,  §41-63-21. 
Limitation  on  discovery  or 

introduction  into  evidence  in  civil 
action,  §41-63-23. 
Person  involved  in  preparation  not 

required  to  testify,  §41-63-23. 
Rules  of  civil  procedure  and  evidence. 
Not  amended,  altered  or  modified, 
§41-63-27. 
Substantive  law  of  state,  §41-63-29. 

ACIDS. 

Caustic  poison  law  of  1930,  §§41-29-1 
to  41-29-17. 


ACKNOWLEDGMENTS. 
Health-care  decisions. 

Power  of  attorney  for  health  care. 
Form,  §41-41-205. 
Paternity. 
Voluntary  acknowledgment. 
Adding  father's  name  to  birth 

certificate,  §41-57-23. 
Signatory's  right  to  rescind,  time 
limit,  §41-57-23. 
Powers  of  attorney. 
Health  care,  §41-41-205. 

ACQUITTAL. 
Insanity. 

Release  of  individual  ordered  confined 
in  psychiatric  hospital  or 
institution  after  being  acquitted. 
Notice  to  sheriff  and  crime  victim, 
§41-21-88. 

ACTIONS. 
Abortion. 

Partial-birth  abortion,  §41-41-73. 
Women's  health  defense  act  of  2013. 
Civil  remedies,  §41-41-113. 
Birth  certificates. 

Proceedings  to  correct  certificate 
containing  major  deficiency, 
§41-57-23. 

Birth  date  of  person  whose  birth  not 
registered. 

Proceedings  to  adjudicate  true  date, 
§41-57-19. 
Certificate  of  need  for  health  care 
facilities  or  health  services. 
Compelling  health  officer  to  issue 
certificate,  §41-7-197. 
Class  actions. 

Individual  on-site  wastewater  disposal 
system  installers  or 
manufacturers. 
Class  action  prohibited,  §41-67-28. 
Contaminant  likely  to  enter  public 

water  system,  §41-26-9. 
Controlled  substance  violations. 
Civil  or  administrative  penalty  or 

sanction  for  violations,  §41-29-151. 
Health-care  decisions. 

Falsifying,  forging  or  fraudulently 
inducing  advance  health-care 
directive,  §41-41-221. 
Intentional  violations  by  health  care 
provider  or  institution, 
§41-41-221. 
Health  certificate  of  need  program. 
Compelling  health  officer  to  issue 
certificate,  §41-7-197. 
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ACTIONS  —Cont'd 
Individual  on-site  wastewater 

disposal  system  installers  or 

manufacturers. 

Improper  installation,  failure  to  work 
properly  or  defective  design, 
§41-67-28. 
Individual  on-site  wastewater 
system  discharges. 
Person  causing  discharge,  §41-67-28. 
Interception  of  wire  or  oral 
communications. 
Violations  of  article,  §41-29-529. 
Partial-birth  abortion,  §41-41-73. 
Private  of  action. 

Individual  on-site  wastewater  disposal 
system  installers  or 
manufacturers. 
Actions  against  for  improper 
installation,  failure  to  work 
properly  or  defective  design  or 
construction,  §41-67-28. 
Wiretapping. 
Violations  of  interception  of  wire  and 
oral  communications  article, 
§41-29-529. 

ACTIVE  TUBERCULOSIS. 
Commitment  of  person  diagnosed  as 
having,  §§41-33-1  to  41-33-15. 

ADDICTION. 

Alcohol  and  drug  abuse  generally, 

§§41-30-1  to  41-32-11. 

ADDICTION  COUNSELORS. 
Certification  or  licensing,  §41-4-7. 

ADMINISTRATIVE  FORFEITURE. 
Controlled  substance  violations. 

Property  other  than  controlled 
substance,  raw  material  or 
paraphernalia  under  the  value  of 
$10,000,  §41-29-176. 

ADMINISTRATIVE  INSPECTION 

WARRANTS. 
Controlled  substances,  §41-29-157. 
Seizure  without  process,  §41-29-153. 

ADMINISTRATIVE  OFFICE  OF 

COURTS. 
Interception  of  wire  or  oral 

communications,  §41-29-527. 
Pen  registers,  trap  and  trace  devices 
or  caller  ID  applications. 
Report  by  director  of  bureau  of 
narcotics,  §41-29-701. 


ADMISSION  OF  PERSONS  WITH 
MENTAL  ILLNESS  OR 
INTELLECTUAL  DISABILITY. 

Commitment  to  treatment  facility 
generally,  §§41-21-61  to  41-21-89. 

ADOLESCENT  CENTER  AT 

BROOKHAVEN,  §41  21  109. 
Administered  by  state  board  of 

mental  health,  §41-19-301. 
Admissions,  §41-19-301. 
Care  and  treatment  of  persons  with 
intellectual  disability. 
Purpose,  §41-19-301. 
Congressional  acts  pertaining  to 
intellectual  disabilities. 
State  agency  for  carrying  out, 
§41-19-301. 
Constructing  and  equipping, 

§41-19-301. 
Direction  and  control  of  state  board 

of  mental  health,  §41-19-301. 
Escape  of  legally  committed 
resident. 
Criminal  penalty,  §41-19-301. 
Firearm,  deadly  weapon,  explosive. 
Unlawfully  bringing  into  facility. 
Criminal  penalty,  §41-19-301. 
Improperly  causing  person  to  be 
adjudged  as  person  with 
intellectual  disability. 
For  purposes  of  admitting,  criminal 
penalty,  §41-19-301. 
Reimbursement  by  patient  or 

resident  financially  able  to  pay. 
State  institutions  enumerated, 
§41-7-73. 

School  to  meet  educational  needs  of 
clients. 

Authority  to  estabhsh,  §41-19-301. 
Support  and  maintenance  costs. 

Assessed  persons  admitted, 
§41-19-301. 

ADVANCE  DIRECTIVES  FOR 

HEALTH  CARE. 
General  provisions,  §§41-41-201  to 

41-41-229. 

ADVANCED  LIFE  SUPPORT 

PERSONNEL. 
Emergency  medical  services. 

General  provisions,  §§41-59-1  to 
41-59-85. 
Health-care  decisions. 

General  provisions,  §§41-41-201  to 
41-41-229. 
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ADVANCE  HEALTH  DIRECTIVES. 
General  provisions,  §§41-41-201  to 
41-41-229. 

ADVANCE  TREATMENT  SYSTEM. 
Defined,  §41-67-2. 
Individual  on-site  wastewater 
disposal  law. 

Generally,  §§41-67-1  to  41-67-41. 

ADVERTISING. 
Ambulance  services. 

Soliciting  membership  subscriptions 
for  prepaid  ambulance  service. 
Direct  advertising,  §41-59-71. 
Chiropractors. 
Advertisement  for  health  care  services, 
§§41-121-1  to  41-121-11. 
Direct  advertising. 
Ambulance  services. 

Soliciting  membership  subscriptions 
for  prepaid  ambulance  service, 
§41-59-71. 
Drug  paraphernalia,  §41-29-139. 
Health  care  providers. 
Advertisement  for  health  care  services, 
§§41-121-1  to  41-121-11. 
Hospice  care  programs,  §41-85-25. 
Nurses. 

Advertisement  for  health  care  services, 
§§41-121-1  to  41-121-11. 
Physicians  and  surgeons. 
Advertisement  for  health  care  services, 
§§41-121-1  to  41-121-11. 
Podiatrists. 

Advertisement  for  health  care  services, 
§§41-121-1  to  41-121-11. 

AEROBIC  TREATMENT  SYSTEMS. 
Individual  on-site  wastewater 
disposal  systems  generally, 

§§41-67-1  to  41-67-41. 

AFFIDAVITS. 
Birth  certificates. 

Correction  of  certificate. 

Incomplete  certificate,  incorrect 
name,  place  or  sex,  §41-57-21. 
Boswell  regional  center. 
Commitment  of  person  with 

intellectual  disability,  §41-19-207. 
Bureau  of  narcotics  agents. 
Interception  of  wire  or  oral 

communications,  §41-29-509. 
Commitment  of  persons  with  mental 
illness  or  intellectual  disability, 
§41-21-65. 


AFFIDAVITS  —Cont'd 
Controlled  substances. 

Forfeiture  procedures. 
Owner  of  property  not  found  and 
served,  §41-29-177. 
Search  warrants,  §41-29-157. 
Criminal  forfeiture. 
Controlled  substance  violations. 
Owner  of  property  cannot  be  found 
and  served,  §41-29-177. 
Death  certificates. 

Correction  and  amendment,  §41-57-13. 
Forfeitures. 

Controlled  substance  violations. 
Owner  of  property  not  found  and 
served,  §41-29-177. 
Hospital  records  subject  to 
subpoena  duces  tecum. 
Custodian's  affidavit  as  to  copies 
furnished,  §41-9-109. 
Hudspeth  regional  center. 
Person  in  need  of  care,  control, 
supervision,  commitment, 
§41-19-239. 
Interception  of  wire  or  oral 
communications. 
Submission  by  agents  of  bureau  of 
narcotics,  §41-29-509. 
Mental  illness  or  intellectual 
disability. 
Commitment  of  persons  with, 
§41-21-65. 
Search  warrants. 

Controlled  substances,  §41-29-157. 
Subpoena  duces  tecum. 
Hospital  records  subject  of  subpoena. 
Custodian's  affidavit  as  to  copies 
filed,  §41-9-109. 

AFTER  HOURS  CLINICS. 
Community  hospitals,  §§41-13-10  to 
41-13-53. 

AGENTS. 
Anatomical  gifts. 

Who  may  make  gift. 

Before  donor's  death,  §41-39-107. 
Body  or  body  part  after  death  of 
decedent,  §41-39-117. 
Bureau  of  narcotics. 
Appointment,  qualifications,  dismissal, 

§41-29-107. 
Special  contract  agents  or 
investigators,  §41-29-112. 
Health-care  decisions. 
Generally,  §§41-41-201  to  41-41-229. 
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AGENTS  —Cont'd 

Narcotics  bureau,  §41-29-112. 

Private  review  agents. 

Utilization  review  of  hospital  resources 
and  medical  services. 
Generally,  §§41-83-1  to  41-83-31. 

AGRICULTURE. 

Animal  and  poultry  by-products. 

Regulatory  provisions,  §§41-51-1  to 
41-51-33. 

AIDS  AND  KTV. 
Blood/body  fluid  precautions 
required. 

Tags  on  dead  bodies  of  persons 
diagnosed  with,  §41-39-13. 
Confidentiality  of  reports  by  health 
care  provider  and  carrier, 
§41-34-7. 
Consent  of  patient. 
Not  required  for  conducting  test, 
§41-41-16. 

Consent  to  treat  minor  for  venereal 
disease. 

Parental  consent  not  required, 
§41-41-13. 
Death  of  person  diagnosed  as 
having. 
Report,  §41-23-1. 
Free  confidential  testing  and 
treatment  for  sexually 
transmitted  diseases. 
County  health  departments  to  provide, 
§41-23-30. 
Health  care  providers  transmitting 
disease  to  public. 
Practice  requirements  to  protect  public 
from,  §§41-34-1  to  41-34-7. 
Inspection  and  examination  of 
persons  suspected  of  being 
afflicted  with  sexually 
transmitted  disease,  §41-23-29. 
Minor  with  venereal  disease. 

Parental  consent  not  required  to  treat, 
§41-41-13. 
Prisoners,  testing,  §41-23-1. 
Quarantine. 
Persons  afflicted  with  infectious 
sexually  transmitted  disease, 
§41-23-27. 
Report  of  death  of  person,  §41-23-1. 
Tags  on  dead  bodies  of  persons 

diagnosed  with,  §41-39-13. 
Tests  conducted  by  providers 
without  consent  of  patient, 
§41-41-16. 


AIDS  AND  HIV  —Cont'd 
Transmission  of  disease  from  health 
care  providers. 

Establishment  of  practice 

requirements  to  protect  public 
from,  §§41-34-1  to  41-34-7. 
Definitions,  §41-34-1. 
Establishment  of  practice 

requirements  by  licensing 
boards,  §41-34-3. 
Health  care  provider  defined, 

§41-34-1. 
Reports  by  health  care  provider  as 
carrier,  §41-34-5. 
Confidentiality,  §41-34-7. 

AIR  AMBULANCE  SERVICE 
DISTRICTS,  §§41-55-31  to 
41-55-57. 

Acceptance  of  grants,  loans,  gifts, 

etc.,  §41-55-51. 
Additional  counties  joining  districts, 

§41-55-55. 
Advancement  of  funds  to  district  to 
pay  preliminary  expenses, 

§41-55-49. 
Appropriations  in  lieu  of  tax  levy, 

§41-55-49. 
Bank  located  within  district, 

deposits  with,  §41-55-53. 
Board  of  directors. 

Appointment,  §41-55-37. 

Approval  of  additional  county  joining, 

§41-55-55. 
Bond  of  treasurer,  §41-55-43. 
Compensation,  payment,  §41-55-41. 
Determination  of  rates  for  services, 

§41-55-57. 
Election  of  officers  from  membership, 

§41-55-43. 
Limitation  on  compensation, 

§41-55-41. 
Oath  of  office,  §41-55-39. 
Powers,  §41-55-45. 
President,  §41-55-43. 
Qualifications  and  terms,  §41-55-37. 
Resolution  that  tax  levy  of  less  than 

mill  allowed  sufficient,  §41-55-47. 
Secretary,  §41-55-43. 
Treasurer,  §41-55-43. 
Vice  president,  §41-55-43. 
Bond  of  treasurer,  §41-55-43. 
Boundaries  to  coincide  with  nine 
districts  of  highway  safety 
patrol,  §41-55-33. 
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AIR  AMBULANCE  SERVICE 

DISTRICTS  —Cont'd 
Chief  executive  officer,  president, 

§41-55-43. 
Deposit  of  funds  in  bank  located 

within  district,  §41-55-53. 
Election  on  question  of  creating. 
Written  protest  against  creation  filed 
by  certain  percentage  of  qualified 
electors,  §41-55-35. 
Establishment  by  two  or  more 

counties,  §41-55-33. 
Establishment  of  guidelines  for 
admission  of  new  member, 
§41-55-55. 
Legislative  declaration,  §41-55-31. 
Mill  rate  of  tax  levy,  §41-55-47. 
New  members,  admission,  §41-55-55. 
Notice  of  intention  to  create, 

publication,  §41-55-35. 
Officers,  §41-55-43. 
Payment  of  total  avails  from  tax 
levy  to  depository  of  district, 
§41-55-49. 
Powers  conferred  upon  governing 
boards  of  emergency  medical 
service  districts. 
Additional  powers  of  board  of 
directors,  §41-55-45. 
Property  tax  levied  for  support  and 
maintenance,  §41-55-47. 
Payment  to  district  of  tax  avails, 
§41-55-49. 
Protest  against  creation. 

Filing  of  written  protest  by  certain 
percentage  of  qualified  electors, 
§41-55-35. 

Publication  of  notice  of  intention  to 

create,  §41-55-35. 
Purposes,  §41-55-31. 
Rates  for  services  determined  by 

board,  §41-55-57. 
Tax  for  support  and  maintenance  of 

district. 

Levy  by  county  member,  §41-55-47. 
Payment  to  district  of  tax  avails, 
§41-55-49. 

AIRCRAFT. 

Air  ambulance  service  districts, 

§§41-55-31  to  41-55-57. 
Controlled  substances. 

Forfeiture,  §§41-29-153,  41-29-177. 
Criminal  forfeitures. 

Controlled  substance  violations, 
§41-29-153. 
Inquiry  into  ownership,  §41-29-177. 


AIRCRAFT  —Cont'd 
Forfeiture. 

Controlled  substance  violations, 
§41-29-153. 
Inquiry  into  ownership,  §41-29-177. 

ALCOHOLISM  AND  ALCOHOL 
ABUSE  PREVENTION. 
CONTROL  AND  TREATMENT 
ACT,  §§41-30-1  to  41-30-39. 

ALCORN  COUNTY. 

Construction,  expansion  or 
conversion  of  psychiatric 
residential  treatment  facility 
beds. 

Certificate  of  need,  §41-7-191. 
ALKALIS. 

Caustic  poison  law  of  1930,  §§41-29-1 
to  41-29-17. 

ALZHEIMER'S  DISEASE. 
Certificate  of  need  for  nursing 

facility  beds,  §41-7-191. 
State  plan  for  assistance  with  care 
and  treatment. 
State  board  of  mental  health  to 
estabUsh,  §41-4-7. 

AMBULANCES,  §§41-55-1  to  41-55-9. 
Abortion  facilities. 

Arrangements  with  local  service, 
§41-75-29. 
Air  ambulance  service  districts. 

General  provisions,  §§41-55-31  to 
41-55-57. 

Appropriation  and  expenditure  of 
money  by  certain  county  to 
defray  costs,  §41-55-2. 
Authority  of  counties  or  other 
political  subdivisions  to 
maintain  and  operate,  §41-55-1. 
Automated  external  defibrillator. 
Use  in  case  of  sudden  cardiac  death, 
§§41-60-31  to  41-60-35. 
Automatic  external  defibrillator, 

§§41-60-31  to  41-60-35. 
Casualty  insurance. 

Governing  authority  obtaining, 
§41-55-5. 
Community  hospital  providing 

service,  §41-13-35. 
Contracts  or  other  cooperation  with 
departments  or  agencies, 
§41-55-1. 

Contracts  with  governing  authority 
of  hospitals  to  provide  service, 

§41-55-9. 
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AMBULANCES  —Cont'd 
Cost  of  services. 

Defraying  in  certain  counties, 
§41-55-2. 

Counties  and  municipalities  acting 

to  get  jointly,  §41-55-3. 
Criminal  penalties  for  violations, 

§41-59-45. 
Design  standards,  §41-59-25. 
Duty  of  owner  to  insure  compliance, 

§41-59-45. 

Emergency  medical  service  districts. 

Established  to  provide  ambulance 
service  for  areas,  §41-59-51. 

Generally,  §§41-59-51  to  41-59-59. 
Emergency  medical  services. 

General  provisions,  §§41-59-1  to 
41-59-85. 

Emergency  medical  technicians. 

Training  and  certification,  §§41-59-31 
to  41-59-35. 
Equipment  standards,  §41-59-25. 
Exemptions,  §41-59-43. 
Gifts,  money  and  other  property  by 
public  services. 
Acceptance  of,  §41-55-1. 
Hospitals  owned  by  county  or  other 
locality. 
Operating,  §41-55-9. 
Injunctive  relief  against  violators, 

§41-59-45. 
Insurance  on  vehicles,  §41-59-27. 
Invalid  vehicles. 

Standards  for  permitting  operation  as 
separate  class,  §41-59-39. 
Joint  service  by  counties  and 

municipalities,  §41-55-3. 
License  to  engage  in  business. 
Appeal  from  board's  decision  rejecting, 
suspending  or  revoking,  §41-59-49. 
Application,  §41-59-11. 
Change  of  ownership,  §41-59-19. 
Conformance  with  local  laws  or 

regulations  required  of  licensee, 
§41-59-21. 
Criminal  penalty  for  violating  or 
failure  to  comply,  §41-59-45. 
Periodic  inspections  of  licensee, 

§41-59-15. 
Renewal,  §41-59-17. 
Required,  §41-59-9. 
Suspension  or  revocation,  §41-59-17. 
Term,  §41-59-13. 


AMBULANCES  —Cont'd 
Membership  subscription  programs 
for  prepaid  ambulance  service, 

§§41-59-63  to  41-59-71. 
Application  for  permit  to  conduct  and 

implement,  §41-59-65. 
Costs  of  collection  of  judgment  against 
reserve  fund. 
Service  to  pay,  §41-59-67. 
Fees  for  permit  to  conduct  and 

implement,  §41-59-65. 
License  for  solicitors  not  necessary, 

§41-59-71. 
Methods  of  soliciting  members, 

§41-59-71. 
Not  to  constitute  writing  of  insurance, 

§41-59-63. 
Renewal  of  permit  to  conduct  and 

implement,  §41-59-65. 
Report  filed  with  state  board  of  health, 

§41-59-69. 
Requirements  for  issuance  of  permit  to 
conduct  and  implement, 
§41-59-67. 
Reserve  fund  to  be  established, 

§41-59-67. 
Surety  bond  to  be  posted,  §41-59-67. 
Permit  for  vehicle,  §§41-59-9, 
41-59-23. 
Appeal  from  decision  of  board 

rejecting,  suspending  or  revoking, 
§41-59-49. 
Persons  required  to  be  in  vehicle 
when  transporting  patient, 
§41-59-29. 
Privately  run  ambulance  service 
adequately  serving  locality. 
Governing  authorities  prohibited  from 
contracting  for  services,  §41-55-7. 
Records,  §41-59-41. 
Sanitation  standards,  §41-59-25. 
Standards  for  vehicles,  §41-59-25. 

Invalid  vehicles,  §41-59-39. 
Subsidization  of  existing  privately 
run  ambulance  service  by 
locality,  §41-55-7. 
Temporary  attendant's  permit, 
§41-59-37. 

AMBULATORY  SURGICAL 

FACILITIES,  §§41-75-1  to  41-75-29. 
Certificate  of  need  law,  §§41-7-171  to 

41-7-209. 

Community  hospitals,  §§41-13-10  to 
41-13-53. 
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AMBULATORY  SURGICAL 

FACILITIES  —Cont'd 
Confidentiality  of  information 

received  by  licensing  agency, 

§41-75-19. 
Existing  facilities  given  reasonable 

time  to  conform,  §41-75-15. 
Health  care  rights  of  conscience, 

§§41-107-1  to  41-107-13. 
License  to  establish  and  operate. 
Appeal. 

Denial,  suspension,  revocation, 
§§41-75-11,  41-75-23. 
Application,  §41-75-7. 
Denial,  §41-75-11. 
Fee,  §41-75-7. 

Renewal,  §41-75-9. 
Issuance,  §41-75-9. 
Notice  of  denial,  suspension  or 

revocation,  service,  §41-75-11. 
Posting,  §41-75-9. 
Renewal,  §41-75-9. 
Required,  §41-75-5. 
Rules,  regulations  and  standards, 

§41-75-13. 
Suspension  or  revocation,  §41-75-11. 
Transfer  or  assignment  prohibited, 
§41-75-9. 
Penalties  and  sanctions  for 

violations,  §41-75-25. 
Purposes  of  provisions,  §41-75-3. 
Reports,  §41-75-21. 
Rules,  regulations  and  standards, 
promulgation,  §41-75-13. 
Conformity  subsequent  to  start  of 
operation,  §41-75-15. 
Unlicensed  practice,  penalty  for 
violations,  §41-75-25. 

AMMONIA  WATER. 
Caustic  poison  law  of  1930,  §§41-29-1 
to  41-29-17. 

AMPHETAMINES. 
Obesity,  weight  control  or  weight 
loss. 

Prescribing  exclusively  for  treatment 
of,  §41-29-139. 
Schedule  I  controlled  substance, 

§41-29-113. 
Schedule  II  controlled  substance, 

§41-29-115. 
Uniform  controlled  substances  law 
generally,  §§41-29-101  to 
41-29-191. 


ANABOLIC  STEROIDS. 
Schedule  III  controlled  substance, 

§41-29-117. 
Uniform  controlled  substances  law 
generally,  §§41-29-101  to 
41-29-191. 

ANAPHYLAXIS  MEDICATION. 
Public  and  nonpublic  school 
students. 

Self-administration  of  asthma 
medication,  §41-79-31. 

ANATOMICAL  GIFTS,  §§41-39-101  to 

41-39-149. 
Acceptance  of  gift  knowing  of 

refusal,  §41-39-121. 
Advance  health  care  directives. 

Effect  of  gift,  §41-39-141. 
Amendment  of  gift. 

Before  donor's  death,  §41-39-111. 
Gift  of  body  or  body  part  after  death  of 
decedent. 
Manner  of  making,  amending  or 
revoking,  §41-39-119. 
Applicability  of  provisions, 
§41-39-105. 
Uniform  application  and  construction, 
§41-39-145. 
Brain  death,  §§41-36-1,  41-36-3. 
Citation  of  act,  §41-39-101. 
Construction  of  act. 

Relation  to  electronic  signatures  in 
global  and  national  commerce  act, 
§41-39-147. 
Uniform  application  and  construction, 
§41-39-145. 
Criminal  offenses. 

Falsification  or  destruction  of 

document  or  refusal,  §41-39-133. 
Sale  or  purchase  of  parts,  §41-39-131. 
Definitions,  §41-39-103. 
Delivery  of  document  not  required, 

§41-39-125. 
Destruction  of  document  or  refusal, 

§41-39-133. 
Determination  of  death,  §§41-36-1, 

41-36-3. 
Donor  registry,  §41-39-139. 
Drivers'  licenses. 

Information  to  be  provided  to  donor, 

§41-39-139. 
Manner  of  making  gift. 

Before  donor's  death,  §41-39-109. 
Examination  and  copying  of 
document,  §41-39-125. 
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ANATOMICAL  GIFTS  —Cont'd 
Falsification  or  destruction  of 

document  or  refusal,  §41-39-133. 
Fees  authorized,  §41-39-131. 
Gift  before  donor's  death. 
Acts  by  third  parties  precluded, 

§41-39-115. 
Amendment  or  revocation,  §41-39-111. 
Manner  of  making,  §41-39-109. 
Preclusive  effect  of  gift,  §41-39-115. 
Refusal  to  make,  §41-39-113. 
Who  may  make,  §41-39-107. 
Gift  of  body  or  body  part  after  death 
of  decedent. 
Manner  of  making,  amending  or 

revoking,  §41-39-119. 
Who  may  make,  §41-39-117. 
Health  care  decisions. 

Effect  of  gift,  §41-39-141. 
Identification  cards. 
Manner  of  making  gift. 
Before  donor's  death,  §41-39-109. 
Immunity. 

Good  faith  actions  and  reliance, 

§41-39-135. 
Search  for  document  or  refusal, 
§41-39-123. 
Manner  of  making  gift. 

Before  donor's  death,  §41-39-109. 
Gift  of  body  or  body  part  after  death  of 
decedent. 
Manner  of  making,  amending  or 
revoking,  §41-39-119. 
Medical  examination  for  suitability, 

§41-39-127. 
Medical  examiners. 

Notice  that  decedent  is  subject  of 

medical-legal  death  investigation, 
§41-39-143. 
Organ  procurement  organizations. 
Hospitals  to  coordinate  with, 

§41-39-129. 
Notice  that  decedent  is  subject  of 

medical-legal  death  investigation, 
§41-39-143. 
Rights  and  duties,  §41-39-127. 
Who  may  receive  gift,  §41-39-121. 
Preclusive  effect  of  gift,  §41-39-115. 
Presumption  of  validity,  §41-39-137. 
Priority  and  order  of  recipients, 

§41-39-121. 
Recipients,  §41-39-121. 
Refusal  to  make  gift. 

Before  donor's  death,  §41-39-113. 
Destruction  of  document  or  refusal, 
§41-39-133. 


ANATOMICAL  GIFTS  —Cont'd 
Registry  of  donors,  §41-39-139. 
Reliance  on  representations  to 
determine  if  gift  made, 

§41-39-135. 
Repeal  of  provisions,  §41-39-149. 
Revocation  of  gift. 

Before  donor's  death,  §41-39-111. 
Gift  of  body  or  body  part  after  death  of 
decedent. 
Manner  of  making,  amending  or 
revoking,  §41-39-119. 
Sale  or  purchase  of  parts  prohibited, 

§41-39-131. 
Search  of  individual  for  document 

of  gift  or  refusal,  §41-39-123. 
Short  title,  §41-39-101. 
Validity  of  gift. 

Governing  law,  §41-39-137. 
Who  may  make  gift. 

Before  donor's  death,  §41-39-107. 
Body  or  body  part  after  death  of 
decedent,  §41-39-117. 
Who  may  receive  gift,  §41-39-121. 

ANHYDROUS  AMMONIA. 
Farmers. 

Storing  or  using  for  farming 
operations,  §41-29-313. 
Purchasing,  possessing,  transferring 

or  distributing,  §41-29-313. 
Stealing,  §41-29-313. 

ANIMAL  AND  POULTRY 

BY-PRODUCTS,  §§41-51-1  to 
41-51-33. 

Animal  and  poultry  by-products 
disposal  law  of  1964. 

Short  title,  §41-51-1. 
Annual  inspection  of  disposal  or 

rendering  plants,  §41-51-23. 
Appeals  of  orders  or  decisions  under 

provisions,  §41-51-29. 
Building  requirements  for  disposal 
plants  or  rendering  plants. 
Specifications  required  to  be  deemed 
suitable  or  sanitary  place, 
§41-51-21. 
Criminal  penalties  for  violations, 

§41-51-31. 
Definitions,  §41-51-5. 
Equipment  requirements  for 
disposal  or  rendering  plant. 
Specifications  to  be  deemed  suitable  or 
sanitary  place,  §41-51-21. 
Exceptions  to  provisions,  §41-51-7. 
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ANIMAL  AND  POULTRY 

BY-PRODUCTS  —Cont'd 
Hearings  by  persons  aggrieved  by 
decision  or  order  under 
provisions,  §41-51-27. 
Injunctive  relief,  §41-51-33. 
Inspection  annually  of  disposal  or 

rendering  plants,  §41-51-23. 
Intent  of  provisions,  §41-51-3. 
Liberal  construction  of  chapter, 

§41-51-3. 
Licensing  of  disposal  plants  or 
rendering  plants. 
Appeals  by  licensee  aggrieved  by  final 

decision,  §41-51-29. 
Application,  §41-51-13. 
Fees,  §41-51-13. 

Hearings  by  licensee  aggrieved  by 

decision  or  order,  §41-51-27. 
Inspection  of  applicant's  plant, 
§41-51-15. 
Non-complying  applicants, 
§41-51-17. 
Notice  of  noncompliance  to  applicant, 

§41-51-17. 
Responsible  and  suitable  person 

determination,  §41-51-15. 
Suspension  or  revocation,  §41-51-25. 
Location  of  disposal  plants  or 

rendering  plants,  §41-51-19. 
Persons,  matters  or  vocations  not 

affected  by  chapter,  §41-51-7. 
Police  powers  exercised  as  to 

unwholesome  poultry  and  meat, 
§41-51-11. 

Powers  and  duties  of  commissioner, 

§41-51-9. 
Public  policy,  §41-51-3. 
Rules  and  regulations  promulgated 

by  commissioner,  §41-51-9. 
Skinning  and  dismembering  of 
bodies  to  be  done  within 
buildings,  §41-51-21. 
Suitable  or  sanitary  place. 

Specifications  for  disposal  plant  or 
rendering  plant  to  become, 
§41-51-21. 

Time  within  which  bodies  and  parts 
to  be  disposed,  §41-51-21. 

Transporting  and  storing  poultry 
and  meats  becoming  unfit  for 
human  food,  §41-51-11. 

ANIMALS. 
Cats. 

Rabies  control,  §§41-53-1  to  41-53-13. 


ANIMALS  —Cont'd 

Rabies  control,  §§41-53-1  to  41-53-13. 

ANIMALS  RUNNING  AT  LARGE. 
Dogs,  §41-53-11. 

ANNULMENT  OF  MARRIAGE. 
Health-care  decisions. 

Revocation  of  designation  of  spouse  as 
agent,  §41-41-207. 

ANSWERS. 
Criminal  forfeiture. 

Controlled  substance  violations. 
Property  owners  answer,  §41-29-179. 

APPEALS. 
Abortion. 

Facility  license. 
Denied,  suspended  or  revoked, 
§41-75-23. 
Parental  consent  for  performance  of 
abortion  upon  minor. 
Waiver  of  consent  requirement. 
Expedited  confidential  and 

anonymous  appeal,  §41-41-55. 
Alcoholics  and  drug  addicts. 

Commitment  for  treatment,  §41-31-7. 
Private  treatment  facilities,  §41-32-9. 
Ambulance  services. 

Rejection,  suspension  or  revocation  of 
license  or  permit  for  vehicles, 
§41-59-49. 

Ambulatory  surgical  facility  license. 

Denied,  suspended  or  revoked, 
§41-75-23. 
Birthing  centers. 

Decisions  of  licensing  agency, 
§41-77-21. 
Bonds,  surety. 

Commitment  of  alcoholics  and  drug 
addicts  for  treatment,  §41-31-7. 
Private  facilities,  §41-32-9. 
Bureau  of  narcotics. 

Review  of  final  determinations, 
findings  and  conclusions  by 
bureau,  §41-29-163. 
Certificate  of  need  for  health  care 
facilities  or  health  services. 
Final  orders  of  state  department  of 
health,  §41-7-202. 
Commitment  of  alcoholics  and  drug 
addicts,  §41-31-7. 
Private  treatment  facilities,  §41-32-9. 
Commitment  of  persons  with  mental 
illness  or  intellectual  disability. 
Final  commitment  order,  §41-21-83. 
Payment  of  costs,  §41-21-85. 
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APPEALS  —Cont'd 

Confidential  and  anonymous  appeal. 

Abortion. 

Waiver  of  parental  consent 

requirement  for  performance  of 
abortion  upon  minor,  §41-41-55. 
Controlled  substances,  §41-29-165. 
Registration  of  dispensers,  distributors 
or  manufacturers. 
Denial,  suspension  or  revocation  of 
registration,  §41-29-131. 
Cost  bonds. 

Controlled  substance  dispensers, 
distributors  or  manufacturers. 
Appeal  of  order  denying,  suspending 
or  revoking,  §41-29-131. 
Public  water  system  violations, 
§41-26-21. 
Health  certificate  of  need  program. 
Final  orders  of  state  department  of 
health,  §41-7-202. 
Home  health  agencies,  §41-71-11. 
Certificate  of  need,  final  orders  of  state 
department  of  health,  §41-7-201. 
Stay  pending  appeal,  §41-7-202. 
Hospital's  license  denied,  suspended 

or  revoked,  §41-9-31. 
Individual  on-site  wastewater 
disposal  systems. 
Persons  aggrieved  by  final  decision  of 
board,  §41-67-29. 
Notice. 
Ambulatory  surgical  facility  or 
abortion  facility  licensing. 
Denial,  suspension  or  revocation  of 
license,  §41-75-23. 
Certificate  of  need  for  health  care 
facilities  or  health  services. 
Appeal  of  final  orders  of  state 

department  of  health,  §41-7-202. 
Commitment  of  alcoholics  and  drug 
addicts  for  treatment,  §41-31-7. 
Controlled  substance  dispensers, 
distributors  or  manufacturers, 
registration. 
Denial,  suspension,  revocation  or 
refusal  to  renew,  §41-29-131. 
Health  certificate  of  need  program. 
Appeal  of  final  orders  of  state 

department  of  health,  §41-7-202. 
Home  health  agency  licensee  appeal, 

§41-71-11. 
Hospital's  license  denied,  suspended  or 
revoked,  §41-9-31. 
Public  water  system  violations, 
§41-26-21. 
Civil  penalty,  §41-26-31. 


APPEALS  —Cont'd 
Record  on  appeal. 

Commitment  of  alcoholics  and  drug 
addicts  for  treatment,  §41-31-7. 
Private  treatment  facilities, 
§41-32-9. 

Commitment  of  persons  with  mental 
illness  or  intellectual  disability. 
Appeal  of  final  commitment  order, 
§41-21-83. 
Rural  health  availability  act. 

Review  of  decisions,  §41-9-311. 
State  board  of  pharmacy. 
Controlled  substance  responsibilities. 
Judicial  review  of  final 

determinations,  findings  and 
conclusions,  §41-29-163. 

Stays. 

Home  health  agency  appeal  as  to 
certificate  of  need,  §41-7-202. 
Utilization  review  of  medical 
services. 
Final  decision  of  department  or 

private  review  agent,  §41-83-23. 
Venue. 

Certificate  of  need  for  health  care 
facilities  or  health  services. 
Appeal  of  final  orders  of  state 

department  of  health,  §41-7-202. 
Health  certificate  of  need  program. 
Appeal  of  final  orders  of  state 

department  of  health,  §41-7-202. 
Public  water  system  violations, 
§41-26-21. 

APPEARANCES. 
Citation  to  appear. 

Commitment  of  alcoholics  or  drug 
addicts,  §41-31-5. 
Commitment  of  alcoholics  or  drug 
addicts. 

Service  of  citation  to  appear,  §41-31-5. 
Failure  to  appear. 

Public  water  system  violations, 
hearings  on,  §41-26-19. 
Public  water  systems,  complaint  as 
to  violation,  §§41-26-17,  41-26-19. 

APPOINTMENT  OF  COUNSEL. 
Abortion. 

Performance  upon  minor. 
Waiver  of  parental  consent 
requirement  proceedings, 
§41-41-55. 

Commitment  of  persons  with  mental 
illness  or  intellectual  disability. 

Physicians'  report  and  certificate  as  to 
examination,  §41-21-69. 
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APPOINTMENT  OF  COUNSEL 

—Cont'd 

Patient  in  mental  health  facility, 
right,  §41-21-102. 

APPROPRIATIONS. 

Air  ambulance  service  districts. 

County  appropriations  in  lieu  of  tax, 

§41-55-49. 
Counties. 
University  of  Mississippi  medical 

center. 

Residents  using  facilities,  §41-11-7. 
Hospitals. 
Use  of  federal  funds  to  expand, 
§41-7-133. 
Municipalities. 

University  of  Mississippi  medical 
center. 

Resident  using  facilities,  §41-11-7. 
University  of  Mississippi  medical 
center. 

Counties  or  municipalities,  residents 
using  facilities,  §41-11-7. 

ARMS. 

Disposition  of  external  member  of 
human  body  after  removal, 

§41-39-1. 

ARREST. 

Mental  patient  absent  without 
authorization  from  facility. 

Issuance  of  arrest  warrant,  §41-21-93. 
Warrantless  arrest. 

Controlled  substances,  §41-29-159. 

ARREST  WARRANTS. 
Alcoholic  beverage  offenses. 

Bureau  of  narcotics. 

Executing  and  serving,  §41-29-159. 
Mental  patient  absent  without 
authorization  from  facility. 

Issuance  of  arrest  warrant,  §41-21-93. 
Peace  bonds. 

State  board  of  dental  examiners 
investigative  unit. 
Executing  and  serving  when 

enforcing  controlled  substances 
law,  §41-29-159. 
State  board  of  medical  licensure. 
Executing  and  serving  when 

enforcing  controlled  substances 
law,  §41-29-159. 
State  board  of  pharmacy  investigative 
unit. 

Executing  and  serving  when 

enforcing  controlled  substances 
law,  §41-29-159. 


ARTIFICIAL  LIFE  SUPPORT. 
Advance  directives  for  health  care. 

General  provisions,  §§41-41-201  to 
41-41-229. 

ASSISTED  SUICIDE. 
Health  care  decisions. 

Not  authorized  by  provisions, 
§41-41-227. 

ASTHMA. 

Public  and  nonpublic  school 
students. 

Self-administration  of  asthma 
medication,  §41-79-31. 

ATHLETICS. 
School  athletics. 

Smoking  in  or  near  public  facilities 
during  athletic  event. 
Persons  under  18  years  of  age 
engaged  in  organized  athletic 
event. 
Restrictions,  §41-114-1. 
Smoking  in  or  near  public  facilities 
during  athletic  event. 
Persons  under  18  years  of  age  engaged 
in  organized  athletic  event. 
Restrictions,  §41-114-1. 

ATTORNEY  GENERAL. 
Bureau  of  narcotics. 

Cooperation  with  bureau,  bureau  use 
of  facilities  and  personnel, 
§41-29-109. 

ATTORNEYS  AT  LAW. 
Appointment  of  counsel. 

Abortion. 

Performance  upon  minor. 
Waiver  of  parental  consent 
requirement  proceedings, 
§41-41-55. 
Commitment  of  persons  with  mental 
illness  or  intellectual  disability. 
Physicians'  report  and  certificate  as 
to  examination,  §41-21-69. 
Patient  in  mental  health  facility,  right, 
§41-21-102. 
Commitment  of  persons  with  mental 
illness  or  intellectual  disability. 
Appointment  at  time  examiners 

appointed,  §41-21-69. 
Presence  at  examination,  §41-21-69. 
Patient  in  mental  health  facility. 
Right  to  representation  and 
appointment,  §41-21-102. 
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ATTORNEYS  AT  LAW  —Cont'd 
Representation  by  counsel. 

Commitment  of  alcoholic  or  drug 
addict  for  treatment. 
Emergency  involuntary 

commitment,  §41-30-27. 
Patient  in  mental  health  facility  right, 
§41-21-102. 

ATTORNEYS'  FEES. 
Commitment  of  persons  with  mental 
illness  or  intellectual  disability. 

Hearing  and  appeal  of  final 

commitment  order,  §41-21-85. 
Payment  of  costs  incidental  to  court 
proceedings,  §41-21-79. 
Interception  of  wire  and  oral 
communications. 
Civil  action  for  violation  of  article, 
§41-29-529. 

AUCTIONEERS. 
Controlled  substance  violations, 
forfeiture  procedures. 

Sale  of  forfeited  property,  §41-29-181. 
Criminal  forfeiture. 

Controlled  substance  violations,  sale  of 
property  at  public  auction, 
§41-29-181. 

AUCTIONS. 

Controlled  substance  violations. 

Sale  of  forfeited  property  at  public 
auction,  §41-29-181. 

AUDITS  AND  AUDITORS. 
Cemeteries. 

Perpetual  care  cemeteries. 

Insolvency,  failure  to  establish  or 

maintain  fund,  §41-43-38. 
Sale,  transfer,  §41-43-38. 
Mississippi  health  care  commission, 

§41-7-149. 
Perpetual  care  cemeteries. 
Insolvency,  failure  to  establish  or 

maintain  fund,  §41-43-38. 
Sale,  transfer,  §41-43-38. 
State  department  of  health. 
Director  of  internal  audit. 
Appointment,  §41-3-15. 

AUTHORITIES. 

Health  finance  authority,  §§41-95-1  to 
41-95-7. 

Mississippi  health  finance  authority, 

§§41-95-1  to  41-95-7. 

AUTOPSIES,  §§41-37-1  to  41-37-25. 
Admissibility  of  evidence  in  civil 
case,  §41-37-19. 


AUTOPSIES  —Cont'd 
Chemist  performing  chemical 
analysis. 

Obtaining  services  of  chemist 

competent  to  perform,  §41-37-11. 
Summons  as  witness,  §41-37-21. 
Civil  cases. 

Inadmissibility  of  evidence,  §41-37-19. 
Consent  to  performance  without 

court  order,  §41-37-25. 
Copies  of  reports. 

Distribution,  §41-61-65. 
County  health  officer  petitioning, 

§41-37-23. 
Court  order,  §41-37-9. 
Decedent  authorizing  during 

lifetime,  §41-37-25. 
Defined,  §41-37-1. 
Determining  cause  of  death. 

Purpose,  §41-37-3. 
Disinterment  or  exhumation  of 
body. 
Court  order,  §41-37-9. 
Reimbursement  of  sheriff  for  expenses 

incurred,  §41-37-17. 
State  medical  examiner  authorizing, 
§41-61-67. 
Expert  witness  fee  and  mileage. 
Physician  or  chemist  summoned  as 
witness,  §41-37-21. 
Family  members  disagreeing  with 
medical  examiner's 
determination. 
Petition  and  argument  for  further 
review,  §41-61-65. 
Fees  of  physician  and  chemist, 
§41-37-15. 
Summoned  as  witness,  §41-37-21. 
Immunity  of  medical  examiner  or 
physician  performing,  §§41-37-7, 
41-61-65. 

Made  by  state  medical  examiner  or 

competent  pathologist,  §41-61-65. 
Medical  examiners. 

Generally,  §§41-61-51  to  41-61-79. 
Only  licensed  physicians  may 

perform,  §41-37-5. 
Pathologist  performing,  §41-61-65. 
Persons  who  may  consent  to 

performance  without  court 

order,  §41-37-25. 
Petition  and  argument  by  family 

members  for  further  review  of 

determination,  §41-61-65. 
Petition  by  county  prosecuting 

attorney  or  district  attorney. 
Court  order,  §41-37-9. 
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AUTOPSIES  —Cont'd 
Petition  by  executive  officer  of  state 
board  of  health  or  county  health 
officer,  §41-37-23. 
Physician's  fee,  §41-37-15. 
Physicians  licensed  by  state  board 
of  health  may  perform,  §41-37-5. 
Physician  summoned  as  witness, 

§41-37-21. 
Preservation  of  report  made  by 

person  performing,  §41-37-13. 
Purposes,  §41-37-3. 
Reimbursement  to  sheriff  for 

expenses  in  disinterring  body, 
§41-37-17. 
Report  by  person  performing, 
§41-37-13. 
Chemical  analysis  to  be  made  part  of 

report,  §41-37-11. 
Findings  and  interpretations 
submitted  to  state  medical 
examiner,  §41-61-65. 
Scientific  dissection  of  body  in 
medical  schools. 
Autopsy  not  construed  to  mean, 
§41-37-1. 
Service  of  copy  of  court  order, 
§41-37-9. 

Sheriff  taking  body  from  funeral 
home. 

Court  ordering  autopsy,  §41-37-9. 
State  board  of  health  petitioning, 

§41-37-23. 
State  medical  examiner. 

Performance,  §41-61-65. 
Promulgation  of  rules  and  regulations 

regarding  manner  and  techniques, 

§41-61-63. 

Summoning  physician  or  chemist  as 

witness,  §41-37-21. 
Transporting  to  autopsy  facility 

when  autopsy  authorized, 

§41-61-61. 

AVOIRDUPOIS  SYSTEM  OF 

WEIGHTS. 
Controlled  substances,  §41-29-138. 

AWOL. 

Mental  health  facilities. 

Aiding,  abetting,  or  assisting  and 
encouraging,  §41-21-107. 


B 

BALL  PARKS. 
Controlled  substances. 

Enhanced  penalty,  §41-29-142. 

BANKRUPTCY  AND  INSOLVENCY. 
Cemeteries. 

Perpetual  care  cemeteries. 
Audit  and  examination,  §41-43-38. 
Perpetual  care  cemeteries. 
Audit  and  examination,  §41-43-38. 

BARTERING  CONTROLLED 

SUBSTANCES. 
Criminal  penalty  and  sentencing, 

§41-29-139. 

BEDS  IN  HEALTH  CARE 

FACILITIES. 
Percentage  limitation  on  ownership 

of  beds  in  facilities. 

Single  entity  in  defined  health  service 
area,  §41-7-190. 

BEEF. 

Disposal  of  animal  and  poultry 
by-products. 

Regulatory  provisions,  §§41-51-1  to 
41-51-33. 

BEEPERS. 

County  medical  examiners, 

§41-61-79. 
Interception  of  wire  or  oral 
communications. 

General  provisions,  §§41-29-501  to 
41-29-536. 

BELMONT,  TOWN  OF. 
Nursing  facility  located  in  town, 
certificate  of  need,  §41-7-191. 

BENCHMARKS. 
Children's  health  insurance 
program. 

Benchmark  for  benefits  and  service, 
§41-86-17. 

BENTON  COUNTY. 

Construction,  expansion  or 
conversion  of  psychiatric 
residential  treatment  facility 
beds. 

Certificate  of  need,  §41-7-191. 
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BENZEDRINE. 

Listed  precursor  chemical  or  drug, 

§41-29-313. 
Purchasing,  possessing,  transferring 

or  distributing,  §41-29-313. 

BEQUESTS. 

Private  or  family  cemeteries. 

Appointment  of  trustee  to  administer 
trust  on  bequest  to  cemetery, 
§41-43-3. 

BEST  EVIDENCE  RULE. 
Hospital  records. 

Reproduction  deemed  original  record, 
§41-9-77. 

BIRTH. 

Registration  of  birth. 

Birth  certificates  generally,  §§41-57-3 
to  41-57-31. 

BIRTH  CERTIFICATES,  §§41-57-3  to 

41-57-31. 
Acknowledgment  of  paternity, 
adding  father's  name  to 
certificate. 
Signatory's  right  to  rescind,  §41-57-23. 
Adding  or  changing  name  of  father, 

§41-57-23. 
Af&davit  to  correct  certificate. 

Incomplete  certificate,  incorrect  name, 
place  or  sex,  §41-57-21. 
Armed  forces  volunteers. 

Free  to,  §41-57-25. 
Birth  date  of  person  not  registered. 

Adjudication,  §41-57-19. 
Birth  place  of  child. 

Changing,  error  or  omission, 
§41-57-23. 

Child  bom  to  mother  not  married  at 
time  of  conception  or  birth. 

Father  acknowledging  paternity. 
Adding  name  to  certificate, 
§41-57-23. 

Copies. 

Fees,  §41-57-11. 
Prima  facie  evidence. 

Certified  copies,  §41-57-9. 
Correction  of  certificate. 

Incomplete  certificate,  incorrect  name, 

place  or  sex,  §41-57-21. 
Major  deficiencies,  §41-57-23. 
Date  of  birth. 

Changing  on  certificate,  §41-57-23. 


BIRTH  CERTIFICATES  —Cont'd 
Division  of  child  support 
enforcement. 

Information  concerning  names  and 
social  security  numbers  made 
available  to,  §41-57-14. 
False  identity,  §41-57-27. 
Father  acknowledging  paternity. 
Adding  name  to  certificate,  §41-57-23. 
Signatory's  right  to  rescind,  time 
limit,  §41-57-23. 
Father's  name. 

Changing  on  certificate,  §41-57-23. 
Fee,  §41-57-11. 
Husband's  name. 

Included  on  certificate  as  father  of 
child,  §41-57-14. 
Incomplete  certificate. 

Correction,  §41-57-21. 
Incorrect  name,  place  or  sex, 

correction,  §41-57-21. 
Incorrect  record,  §41-57-27. 
Legitimization  or  filiation. 

Changing  on  certificate,  §41-57-23. 
Safeguarding  of  records,  §41-57-3. 
Social  security  number  on 
application,  §41-57-7. 
Parent's  number  furnished  but  not 
included  in  application,  §41-57-14. 
Stillbirth. 

Certificate  of  birth  issued  upon 
request,  §41-57-31. 
Surname  of  child. 

Changing  on  certificate,  §41-57-23. 
Surname  of  either  or  both  parents. 

Changing  on  certificate,  §41-57-23. 
True  birth  date  of  person  not 
registered. 
Adjudication,  §41-57-19. 
Unregistered  births. 

Proceedings  to  adjudicate,  §41-57-19. 
Violations  of  recording,  reporting  or 

filing  information,  §41-57-27. 
Vital  statistics  generally,  §§41-57-1  to 

41-57-59. 
Voluntary  acknowledgment  of 
paternity. 
Father's  name  added  to  certificate, 

time  limit,  §41-57-23. 
Signatory's  right  to  rescind,  time  limit, 
§41-57-23. 

BIRTH  CONTROL. 

Family  planning,  §§41-42-1  to  41-42-7. 
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BIRTH  CONTROL  —Cont'd 
Public  schools. 

Prevention  of  teen  pregnancy  pilot 
program,  §41-79-5. 
Pilot  programs  for  districts  with 
highest  number  of  teen 
pregnancies,  §41-79-55. 

BIRTH  DATE  OF  PERSON  WHOSE 

BIRTH  NOT  REGISTERED. 
Proceedings  to  adjudicate,  §41-57-19. 

BIRTH  DEFECTS. 

Commitment  of  persons  with  mental 
illness  or  intellectual  disability. 

Person  not  to  be  committed  to 
treatment  faciUty,  §41-21-73. 
Registry,  §41-21-205. 
Rubella,  counseling  as  to  risk  of 
defects  in  pregnancy,  §41-23-103. 

BIRTHING  CENTERS,  §§41-77-1  to 

41-77-25. 
Definitions,  §41-77-1. 
Existing  centers. 

Time  for  compUance  with  provisions, 
§41-77-15. 
Inspections  and  investigations  by 

licensing  agency,  §41-77-17. 
License  to  establish  or  operate. 
Appeals  from  decisions  of  hcensing 

agency,  §41-77-21. 
AppUcation,  §41-77-9. 
ConfidentiaHty  of  information  received 

by  Hcensing  agency,  §41-77-13. 
Denial,  suspension  or  revocation, 

§41-77-19. 
Fee,  §41-77-9. 

Renewal,  §41-77-25. 
Issuance,  §41-77-25. 
Posting,  §41-77-25. 
Renewal,  §41-77-25. 
Required,  §41-77-5. 
Rules,  regulations  and  standards, 

promulgation,  §41-77-11. 
Written  agreement  with  hospital  for 
referral  of  cases,  §41-77-7. 
Purposes  of  provisions,  §41-77-3. 
Rules,  regulations  and  standards, 
§41-77-11. 
Time  for  compliance  by  existing 
centers,  §41-77-25. 
Unlicensed  operation  or  other 
violations. 
Penalties,  §41-77-23. 


BIRTH  STATISTICS. 
Municipal  power  to  enforce 
collection  and  registration, 

§41-3-57. 
Vital  records. 

General  provisions,  §§41-57-1  to 
41-57-59. 

BLANKET  SURETY  BONDS. 
Hospital  equipment  and  facilities 
authority. 

Members  and  executive  director, 
§41-73-25. 

BLOOD. 

Donations  by  minor,  §41-41-15. 

Emergency  services  provider 
exposed  to  patient's  blood  or 
internal  body  fluids,  §§41-23-39, 
41-23-41. 

Preservation  in  citrate  phosphate 
dextrose. 

Maximum  usable  life  span  or  shelf  life, 
§41-41-1. 

Procurement,  processing,  storage, 
distribution  and  use. 

Not  sale,  §41-41-1. 
Samples. 
Death  investigations  by  medical 
examiner,  §41-61-63. 
Tags  on  dead  bodies  with  infectious 
or  communicable  diseases, 
§41-39-13. 

BLOOD  BANKS. 

Minors  donating  blood,  §41-41-15. 
Rendering  of  service  by  person 
participating  and  not  sale, 

§41-41-1. 

BLOOD  TESTS. 
Underwriting  purposes  or 

laboratory,  performing  test  for. 

Report  to  state  board  of  health, 
§41-23-1. 

BLOOD  TRANSFUSIONS. 
Anatomical  gifts  generally, 

§§41-39-101  to  41-39-149. 
Not  sale,  §41-41-1. 

BOARD  OF  HEALTH. 
Generally,  §§41-3-1.1  to  41-3-19. 

BOARD  OF  MENTAL  HEALTH. 
Generally,  §§41-4-1  to  41-4-27. 

BOARDS  AND  COMMISSIONS. 
County  mosquito  control 
commissions. 

Generally,  §§41-27-1  to  41-27-33. 
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BOARDS  AND  COMMISSIONS 

—Cont'd 
Health. 

State  board  of  health,  §§41-3-1.1  to 
41-3-19. 

Local  governments  and  rural  water 
system  improvements  board, 

§41-3-16. 
Mental  health. 

Regional  mental  health  and 
intellectual  disability 
commissions,  §§41-4-7,  41-19-33, 
41-19-35. 

State  board  of  mental  health,  §§41-4-1 
to  41-4-27. 
Mississippi  physician  workforce 

advisory  board,  §41-123-3. 
Physician  workforce  advisory  board, 

§41-123-3. 
Rice  field  mosquito  control  law. 
County  mosquito  control  commissions, 
§§41-27-101  to  41-27-133. 
Wastewater  advisory  board, 
§41-67-101. 

BOATS  AND  OTHER  SMALL 

WATERCRAFT. 
Controlled  substance  violations. 

Forfeiture,  property  subject  to, 
§41-29-153. 
Inquiry  into  ownership,  §41-29-177. 
Criminal  forfeiture,  property  subject 
to. 

Controlled  substance  violations, 
§41-29-153. 
Inquiry  into  ownership,  §41-29-177. 
Forfeiture,  property  subject  to. 
Controlled  substance  violations, 
§41-29-153. 
Inquiry  into  ownership,  §41-29-177. 
Interception  of  wire  or  oral 

communication  within  vessel. 
Order  authorizing,  §41-29-515. 
Wiretapping. 

Order  authorizing  interception  of 
communication  within  vessel, 
§41-29-515. 

BODY  BAGS. 

County  medical  examiners. 

Equipment,  §41-61-79. 

BODY  FLUIDS. 

Emergency  services  provider 
exposed  to  patient's  blood  or 
internal  body  fluids,  §§41-23-39, 
41-23-41. 


BODY  TAGS. 

Dead  bodies  of  person  diagnosed 

with  infectious  or  communicable 
diseases,  §41-39-13. 

BOND  ISSUES. 

Community  hospitals,  §§41-13-19  to 

41-13-23. 
County  bonds. 

Community  hospitals,  §§41-13-19  to 
41-13-23. 

Hospital  equipment  and  facilities 

authority,  §§41-73-35  to  41-73-69. 
Hospitals. 

Community  hospitals,  §§41-13-19  to 
41-13-23. 
Local  governments. 

Community  hospitals,  §§41-13-19  to 
41-13-23. 
Municipalities. 

Community  hospitals,  §§41-13-19  to 
41-13-23. 
Refunding  bonds. 

Hospital  equipment  and  facilities 
authority,  §41-73-41. 

BONDS,  SURETY. 

Air  ambulance  service  districts. 

Treasurer,  §41-55-43. 
Ambulance  services. 

Membership  subscription  programs  for 
prepaid  ambulance  service, 
§41-59-67. 
Appeals. 

Commitment  of  alcoholics  and  drug 
addicts  for  treatment,  §41-31-7. 
Private  treatment  facilities, 
§41-32-9. 
Blanket  surety  bonds. 

Hospital  equipment  and  facilities 

authority  members  and  executive 
director,  §41-73-25. 
Bureau  of  narcotics  officers  and 

employees,  §41-29-161. 
Controlled  substance  dispensers, 
distributors  or  manufacturers, 
registration. 
Appeal  of  order  denying,  suspending 
or  revoking,  §41-29-131. 
Cost  bonds. 

Controlled  substance  dispensers, 
distributors  or  manufacturers, 
registration. 
Appeal  of  order  denying,  suspending 
or  revoking,  §41-29-131. 
Public  water  system  violations, 
appeals,  §41-26-21. 
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BONDS,  SURETY  —Cont'd 
Forfeiture. 

Public  water  system  violations, 
performance  bond,  §41-26-31. 
Hospital  equipment  and  facilities 
authority. 
Surety  bonds  of  members  and 
executive  director,  §41-73-25. 
Mississippi  bureau  of  narcotics 
officers  and  employees, 
§41-29-161. 
Public  water  system  violations, 
§41-26-31. 
Appeals,  §41-26-21. 
Performance  bonds,  §41-26-31. 
Security  guards  and  campus  police. 
Mental  health  and  intellectual 
disability  facilities,  §41-4-23. 
Water  system  violations,  §41-26-31. 

BONE  TRANSPLANTS. 
Procurement,  processing,  storage, 
etc.,  of  human  bones. 

Rendering  of  service  and  not  sale, 
§41-41-1. 

BONGS. 

Drug  paraphernalia  defined, 

§41-29-105. 

BOSWELL  REGIONAL  CENTER, 

§§41-19-201  to  41-19-213. 
Ability  to  pay. 

Admission  or  treatment  not  refused 
based  on,  §41-7-71. 
Administration,  §41-19-203. 
Admission. 

Application,  §41-19-207. 

Eligibility,  §41-19-205. 

Final  determination  by  director, 

§41-19-207. 
No  priority  in  admitting  patients, 

§41-7-87. 
Procedures,  §41-19-207. 
Assessment  of  support  and 

maintenance  costs,  §41-19-209. 
Care  and  treatment  of  persons  with 
intellectual  disability,  §41-19-201. 
Commitment. 

Person  in  need  of  care,  supervision, 
control,  danger  or  menace, 
§41-19-207. 
Constructing  and  equipping, 

§41-19-203. 
Danger  or  menace  if  left  at  large. 
Affidavit  by  relative  or  citizen, 
commitment,  §41-19-207. 


BOSWELL  REGIONAL  CENTER 

—Cont'd 

Diagnosis,  evaluation  and  training 
without  formal  commitment, 

§41-19-207. 
Eligibility  for  admission,  §41-19-205. 
Escape  or  concealing  escapee, 

§41-19-211. 
Examination  after  admission, 

§41-19-207. 
Federal  acts  pertaining  to 
intellectual  disabilities. 
Designation  as  state  agency  to  carry 
out,  §41-19-213. 
Firearm,  deadly  weapon  or 
explosive. 
Bringing  into  center  or  on  grounds, 
§41-19-211. 
Improperly  causing  person  to  be 
adjudged  person  with 
intellectual  disability,  §41-19-211. 
Location,  §41-19-203. 
Negotiations  with  economic 
development  authority  of 
Simpson  county. 
Exchange,  sale  or  lease  of  lands  owned 
by  center,  §41-4-7. 
Patient's  personal  deposit  fund, 
§41-7-90. 

Person  in  need  of  care,  supervision, 
control. 

Affidavit  by  relative  or  citizen, 
§41-19-207. 
Procedure  for  admission,  §41-19-207. 
Purpose,  §41-19-201. 
Reimbursement  by  patient  or 

resident  financially  able  to  pay, 
§41-7-71. 
Ascertaining  financial  ability, 
§41-7-71. 

Assessment  and  collection  of  charges, 
§41-7-79. 

Deposit  of  funds  collected,  §41-7-91. 
Establishing  amount  to  be  paid 

monthly,  §41-7-71. 
Exempted  money,  §41-7-95. 
Homestead  not  considered,  §41-7-79. 
Investigation  of  financial  ability, 

§41-7-79. 
Maximum  charges,  basis,  §41-7-79. 
Patient's  personal  deposit  fund  applied 

for  pajrment  of  care,  §41-7-90. 
Periodic  payments,  agreements, 

§41-7-79. 
State  institutions  enumerated, 

§41-7-73. 
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BOSWELL  REGIONAL  CENTER 

—Cont'd 
Reimbursement  by  patient  or 

resident  financially  able  to  pay 

—Cont'd 

Suits  for  reimbursement,  §41-7-79. 
Undue  hardship  on  person  responsible 
for  payment,  §41-7-79. 
Reimbursement  for  support  and 

maintenance  costs,  §41-19-209. 
Unclaimed  personal  property, 
disposition,  §41-7-90. 

BRAIN  DEATH,  §§41-36-1,  41-36-3. 

BREAKING  DOOR  OR  WINDOW  TO 
EXECUTE  SEARCH  WARRANT. 
Controlled  substances,  §41-29-157. 

BREAST  CANCER. 

Chronic  disease  reduction  through 
education,  prevention  and  early 
screening  and  detection. 

WISEWOMAN  and  WISEMAN  pilot 
programs,  §41-3-13. 

BRONCHODILATOR. 
Self  administration  of  asthma  or 
anaphylaxis  medication. 

School  students,  §41-79-31. 

BROOKHAVEN,  MISSISSIPPI. 
Adolescent  center  located  at, 

§41-19-301. 

BUDGETS. 

Community  hospitals,  §41-13-47. 
State  board  of  mental  health, 

§41-4-21. 

BUILDINGS  AND  CONSTRUCTION. 
Disinfection  and  sanitation  of  public 
buildings  and  premises. 

State  board  of  health,  §§41-25-1  to 
41-25-13. 
Sanitary  investigations  by  state 
board  of  health,  §41-25-1. 

BURDEN  OF  PROOF. 
Controlled  substances. 

Exemptions  and  exceptions  to 

provisions,  §41-29-148. 
Person  authorized  holder  of 
registration  or  order  form, 
§41-29-148. 
Violations. 

Property  subject  to  forfeiture, 
§41-29-179. 


BURDEN  OF  PROOF  —Cont'd 
Criminal  forfeiture. 

Controlled  substance  violations. 
Property  subject  to  forfeiture, 
§41-29-179. 
Forfeitures. 

Controlled  substance  violations. 
Property  subject  to  forfeiture, 
§41-29-179. 

BUREAU  OF  NARCOTICS. 
Administrative  inspection  warrants. 

Controlled  substances,  §41-29-157. 
Agents,  §41-29-107. 

Special  contract  agents  or 
investigators,  §41-29-112. 
Age  requirement  for  agent, 

§41-29-107. 
Arrests  without  warrant, 

authorization,  §41-29-159. 
Arrest  warrants,  authority  to 

execute  and  serve,  §41-29-159. 
Assignment  of  agents  and  request 
and  acceptance  of  agents  from 
other  bureaus,  §41-29-107. 
Assignment  of  members  of  highway 
safety  patrol  to  bureau, 
§41-29-107. 
Attorney  general. 

Cooperation  with  bureau,  bureau  use 
of  facilities  and  personnel, 
§41-29-109. 
Background  investigation  of  special 
contract  investigators, 
§41-29-112. 
Bond  of  bureau  officers  and 

employees,  §41-29-161. 
Business  records  and  other 
documents. 
Subpoenas  requiring  production  for 
inspection  and  copjdng, 
§41-29-187. 
Chief  administrative  officer. 

Director,  §41-29-107. 
Confidentiality  of  business  records 
and  documents  subpoenaed, 
§41-29-187. 
Control  authority  not  extending  to 
distilled  spirits,  wine,  malt 
beverages  or  tobacco,  §41-29-111. 
Controlled  substance  dispensers, 
distributors  or  manufacturers 
registration. 
Suspension  or  revocation  without 
order  to  show  cause,  §41-29-131. 
Cooperation  with,  §41-29-109. 
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BUREAU  OF  NARCOTICS  —Cont'd 
Cooperative  arrangements  with 

federal  and  other  state  agencies, 

§41-29-167. 
County  attorneys. 

Cooperation  with  bureau,  bureau  use 
of  facilities  and  personnel, 
§41-29-109. 
Court  reports  by  law  enforcement  to 
bureau. 

Aires ts,  incidences  and  information 
involving  controlled  substances, 
§41-29-168. 
Created,  §41-29-107. 
Deaths  caused  by  drug  overdose, 
§41-29-159. 
Reporting  suspected  deaths  to  medical 
examiner,  §41-61-59. 
Director,  §41-29-107. 
Dismissal  of  employee  at  will. 
Period  of  first  twelve  months  of 
employment,  §41-29-107. 
District  attorneys. 

Cooperation  with  bureau,  bureau  use 
of  facilities  and  personnel, 
§41-29-109. 
Drug  abuse  education  programs, 

§41-29-169. 
Drug  overdose  deaths, 

investigations,  §41-29-159. 
Agents  to  notify  bureau  of  death 

caused  by  overdose,  §41-29-159. 
Reporting  suspected  deaths  to  medical 
examiner,  §41-61-59. 
Federal  government  vehicles. 
Acceptance  for  use  and  enforcement, 
§41-29-108. 
Firearms,  agents  authorized  to 

carry,  §41-29-159. 
Forfeited  property  deposited  and 
credited  to  bureau. 
Forwarded  to  state  treasurer  for 
deposit  in  special  fund, 
§41-29-181. 
Hearing  on  dismissal  of  employee, 

§41-29-107. 
Highway  safety  patrol,  §41-29-107. 
Illicit  traffic  and  drug  responsibility 

delegated  to  agents,  §41-29-159. 
Impersonation  of  director  or  agent, 

§41-29-159. 
Informers,  payments  to,  §41-29-160. 
Inspection  of  establishment  of 

registered  dispenser,  distributor 
or  manufacturer  of  controlled 
substances,  §41-29-125. 


BUREAU  OF  NARCOTICS  —Cont'd 
Interception  of  wire  or  oral 
communications. 

Agency  authorized  to  possess  intercept 

devices,  §41-29-507. 
Designation  of  agents  responsible  for 

intercept  devices,  §41-29-507. 
Motions  for  communication  records, 

§41-29-536. 
Procedure  for  obtaining  court  order, 

§41-29-509. 
Reports  to  administrative  office  of 
courts  by  director,  §41-29-527. 
Investigators. 

Special  contract  investigators, 
§41-29-112. 
Maintaining,  repairing,  using  and 
operating  forfeited  property, 
§41-29-181. 
Motions  for  communication  records. 
Aid  in  investigations  of  controlled 
substances  law  violations, 
§41-29-536. 
No  knock  entry  to  execute  search 
warrant. 
Controlled  substances,  §41-29-157. 
Pen  registers,  trap  and  trace  devices 
or  caller  ID. 
Applications  for  use,  §41-29-701. 
Persons  convicted  of  offenses. 
Acceptance  by  bureau  for  work  in 
support  of  bureau,  §41-29-110. 
Powers  of  enforcement  personnel. 
When  carr5dng  provisions  of  controlled 
substances  law,  §41-29-159. 
Purchase  of  controlled  substances, 
disposition  of  money  for, 
§41-29-160. 
Qualifications  of  director  and 

agents,  §41-29-107. 
Rental  or  lease  of  motor  vehicles  for 
undercover  missions,  §41-29-108. 
Research  programs  on  misuse  and 
abuse  of  controlled  substances, 
§41-29-171. 
Responsibility  of  bureau  in  carrying 
out  provisions  of  controlled 
substances  law,  §41-29-159. 
Results,  information  and  evidence 
received  from  United  States 
drug  enforcement 
administration. 
Reliance  and  action  upon  by  bureau, 
§41-29-167. 
Search  warrants. 
Authority  to  execute  and  serve, 
§41-29-159. 
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BUREAU  OF  NARCOTICS  —Cont'd 
Search  warrants  — Cont'd 

Controlled  substances,  §41-29-157. 
Seizures  of  property  pursuant  to 
controlled  substances  law, 
authority,  §41-29-159. 
Special  contract  agents  or 

investigators,  §41-29-112. 
State  board  of  dental  examiners. 
Cooperation  with  bureau,  bureau  use 
of  facilities  and  personnel, 
§41-29-109. 
State  board  of  medical  licensure. 
Cooperation  with  bureau,  bureau  use 
of  facilities  and  personnel, 
§41-29-109. 
State  board  of  optometry. 
Cooperation  with  bureau,  bureau  use 
of  facilities  and  personnel, 
§41-29-109. 
State  board  of  pharmacy. 
Cooperation  with  bureau,  bureau  use 
of  facilities  and  personnel, 
§41-29-109. 
Subpoena  for  production  of  business 
records  and  documents, 
§41-29-187. 
Subpoenas  and  summonses, 

authority  to  execute  and  serve, 
§41-29-159. 
Theft,  burglary  or  robbery  of 
controlled  substances  in 
person's  possession. 
Report  to  bureau,  §41-29-168. 
Undercover  missions. 

Rent  or  lease  of  vehicles,  §41-29-108. 
Requesting  and  accepting  use  of 
persons  convicted  of  offenses  for 
work  in  support  of  bureau, 
§41-29-110. 
Uniform  controlled  substances  law. 

Generally,  §§41-29-101  to  41-29-191. 
Vehicles  for  use  of  bureau, 

§41-29-108. 
Wiretapping  records. 

Motions  for  records  to  aid  in 

investigations  of  violations  of 
controlled  substances  law, 
§41-29-536. 

BUREAU  OF  VITAL  STATISTICS. 
Established  by  state  board  of  health, 

§41-57-1. 

BURGLARY. 
Controlled  substances. 

Report  by  owner,  manager  or 
practitioner,  §41-29-168. 


BURIAL. 
Cemeteries. 

General  provisions,  §§41-43-1  to 
41-43-57. 
Sea  burial,  §41-61-69. 
Unclaimed  dead  bodies. 

County  responsibility,  §41-39-5. 

BURIAL  AT  SEA. 

Certification  by  medical  examiner 
prior  to,  §41-61-69. 

BUSINESS  RECORDS. 
Reproductions,  §41-9-81. 

C 

C.  H.  L  P. 

Children's  health  insurance 

program,  §§41-86-1  to  41-86-21. 

CADAVERS. 

Anatomical  gifts,  §§41-39-101  to 

41-39-149. 
Hospitals  turning  over  dead  bodies 

to  educational  institutions, 

§41-39-7. 
Investigation  of  death. 

Medical  examiners  generally, 
§§41-61-51  to  41-61-79. 

CAFES. 
Fees. 

Assessment  by  state  board  of  health, 
amount,  §41-3-18. 
State  board  of  health  powers, 
§41-3-15. 

CALHOUN  COUNTY. 

Construction,  expansion  or 
conversion  of  psychiatric 
residential  treatment  facility 
beds. 

Certificate  of  need,  §41-7-191. 

CALLER  ID. 
Bureau  of  narcotics. 

Applications  for  use,  §41-29-701. 

CAMPGROUNDS. 
Federal  lands. 

Sanitary  codes,  §41-25-13. 

CANCER. 

Alcohol  and  drug  abuse. 

Commitment  for  treatment. 

Cancer  information  about  patients, 
disclosing,  §41-31-17. 
Central  cancer  registry,  §§41-91-1  to 
41-91-15. 
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CANCER  —Cont'd 

Chronic  disease  reduction  through 
education,  prevention  and  early 
screening  and  detection. 

WISEWOMAN  and  WISEMAN  pilot 
programs,  §41-3-13. 
Registry,  §§41-91-1  to  41-91-15. 

CANCER  REGISTRY,  §§41-91-1  to 

41-91-15. 
Central  data  bank,  §41-91-5. 
Civil  penalty  for  failure  to  provide 

or  misuse  of  information, 

§41-91-15. 
Confidentiality  of  patient  medical 

records,  §41-91-11. 
Cooperation  with  other  reporting 

agencies,  §41-91-9. 
Definitions,  §41-91-3. 
Establishment  and  maintenance, 

§41-91-5. 
Immunity  of  persons  acting  in 

compliance  with  chapter, 

§41-91-13. 
Mississippi  cancer  registry  act, 

§41-91-1. 

Powers  of  department  of  health, 

§41-91-7. 

Publication  of  reports  with  other 
reporting  organizations,  §41-91-9. 

Rules  and  regulations  adopted  by 
board  of  health,  §41-91-7. 

CANNABIS. 

Schedule  I  controlled  substances, 

§41-29-113. 
Uniform  controlled  substances  law 
generally,  §§41-29-101  to 
41-29-191. 

CARBOLIC  ACID. 

Caustic  poison  law  of  1930,  §§41-29-1 
to  41-29-17. 

CARBURETOR  PIPES. 
Drug  paraphernalia. 

Paraphernalia  defined,  §41-29-105. 

CARCASSES. 

Disposal  of  animal  and  poultry 

by-products,  §§41-51-1  to  41-51-33. 

CARDIAC  ARREST. 
AED  use  in  cases  of  sudden  cardiac 
death,  §§41-60-31  to  41-60-35. 

CARDIAC  CATHETERIZATION. 
Certificate  of  need  requirement, 

§41-7-191. 
Health  certificate  of  need  program 
generally,  §§41-7-171  to  41-7-209. 


CARDIAC  MONITORING. 
Advance  life  support  services  and 
training,  §§41-60-11,  41-60-13. 

CARDIOPULMONARY 

RESUSCITATION. 
Advanced  life  support  services  and 

training,  §§41-60-11,  41-60-13. 

CASE  MANAGERS. 

Mental  health  or  mental  retardation. 

Certification  or  licensing  by  state 
board  or  mental  health,  §41-4-7. 

CASUALTY  INSURANCE. 
Ambulance  services. 

Operated  by  county  or  other  political 
subdivision,  §41-55-5. 

CATS. 

Rabies  inoculation. 

Certificate,  §41-53-9. 
Required,  §41-53-1. 
Tags,  §41-53-7. 

Veterinarian  or  other  person  granted 
permit  to  administer,  §41-53-5. 

CAUSE  OF  DEATH. 
Autopsies. 

Generally,  §§41-37-1  to  41-37-25. 
Death  investigations  by  medical 
examiners. 
Generally,  §§41-61-51  to  41-61-79. 
Investigations  by  state  board  of 
health,  §41-3-15. 

CAUSTIC  POISONS,  §§41-29-1  to 

41-29-17. 
Confiscation. 
Misbranded  parcel,  package  or 
container,  §41-29-13. 
Criminal  penalties,  §41-29-11. 
Dangerous  caustic  or  corrosive 

substances  enumerated,  §41-29-5. 
District  attorney,  county  attorney  or 
justice  of  the  peace. 
Prosecution  upon  satisfactory  evidence 
of  violation  presented,  §41-29-17. 
Guaranty  bearing  signature  and 
address  of  vendor  from  whom 
substance  purchased. 
Person  not  liable  to  prosecution  and 
conviction  when  establishing, 
§41-29-9. 
Misbranded  parcel,  package  or 

container,  §§41-29-7,  41-29-13. 
Mississippi  caustic  poison  law  of 

1930,  §41-29-1. 
Prohibited  acts,  §41-29-9. 
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CAUSTIC  POISONS  —Cont'd 

Purposes,  §41-29-3. 

Registration  of  brands  and  labels. 

Authority  of  sheriff,  §41-29-15. 
Selling  misbranded  parcel,  package 
or  container,  §41-29-9. 
Criminal  penalties,  §41-29-11. 
Sheriff  to  enforce  provisions, 

§41-29-15. 
Substances  sold  at  retail  for  use  by 
retail  druggist. 
Inapplicability  of  provisions,  §41-29-9. 

CELL  PHONES. 
Interception  of  wire  or  oral 
communications. 

General  provisions,  §§41-29-501  to 

41-29-536. 
Pen  registers,  §41-29-701. 

CEMETERIES,  §§41-43-1  to  41-43-57. 
Cemetery  law,  §41-43-31. 
Churches  or  religious  societies, 
cemeteries  affiliated  with. 

Exception  to  cemetery  law,  §41-43-33. 
Community  cemeteries  providing 
burial  plots  at  no  charge. 

Exception  to  cemetery  law,  §41-43-33. 
Criminal  penalties,  §41-43-53. 
Family  cemeteries  or  burial 
grounds,  §§41-43-1,  41-43-3. 
Appointment  of  trustee  to  administer 
trust,  donation  or  bequest  made  to 
cemetery,  §41-43-3. 
Exception  to  cemetery  law,  §41-43-33. 
Fraternal  societies,  cemeteries 
affiliated  with. 
Exception  to  cemetery  law,  §41-43-33. 
Hospitals. 

Locating  within  certain  distance  of 
public  or  private  hospital, 
§41-43-1. 

Lots  and  graves  offered  for  sale  to 
public. 

Free  and  clear  of  liens  or 

encumbrances,  §41-43-45. 
Monetary  penalties. 
Violations  of  chapter,  rules,  orders, 
§41-43-7. 
Municipalities. 

Exception  to  cemetery  law. 

Cemeteries  affiliated  with  or  owned, 
§41-43-33. 
New  Cemeteries. 

Required  to  be  perpetual  care, 
§41-43-33. 


CEMETERIES  —Cont'd 
Nonperpetual  care  cemeteries. 

Becoming  perpetual  care  cemetery, 

§41-43-41. 
Contracts  of  sales  and  deeds. 
Nonperpetual  care  status  printed  at 
top,  §41-43-43. 
Not-for-profit  cemeteries. 
Applicability  of  cemetery  law, 

§41-43-33. 
Use  of  vacant  portions  of  lots  sold  or 
reserved  for  additional  plots, 
§41-43-5. 
Perpetual  care  cemeteries. 
All  cemeteries  after  July  1,  2009, 

§41-43-41. 
Annual  report,  filing,  late  fee, 

§41-43-38. 
Audit  and  examination. 

Audit  before  sale  or  transfer, 

§41-43-38. 
Insolvency,  failure  to  establish  or 
maintain  fund,  §41-43-38. 
Business  records  available  for  public 

inspection,  §41-43-55. 
Capital  expenditures. 

Release  of  trust  principal,  §41-43-57. 
Controlling  interest. 

Sale  or  transfer,  §41-43-38. 
Designation  as  perpetual  care. 
All  cemetery  organizations  subject  to 
cemetery  law,  §41-43-35. 
Existing  organizations,  procedure, 

§41-43-39. 
Failure  to  file  required  records, 
reports,  notices. 
Criminal  penalty,  §41-43-38. 
Notice  of  nonreceipt  by  secretary, 
§41-43-38. 
Information  filed  with  secretary,  time, 

§41-43-38. 
Insolvency. 

Audit  and  examination,  §41-43-38. 
Irrevocable  perpetual  care  trust  fund. 
Audit  and  examination. 

Failure  to  establish  or  maintain, 
§41-43-38. 
Certificates  of  deposit  for  short-term 
investment  of  funds,  §41-43-37. 
Collateral. 

Not  to  be  used  as,  §41-43-37. 
Creation  and  establishment  by 
owner. 
Required,  §41-43-37. 
Creditors'  claims. 

Exemption,  §41-43-37. 
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CEMETERIES  —Cont'd 
Perpetual  care  cemeteries  — Cont'd 
Irrevocable  perpetual  care  trust  fund 
—Cont'd 
Deposit  required,  §41-43-37. 
Exceptional  circumstances. 
Release  of  trust  principal, 
§41-43-57. 
Funding,  §41-43-37. 
Income  devoted  to  perpetual  care, 

§41-43-37. 
Notice  of  intent  to  transfer  money, 

§41-43-38. 
Permanently  set  aside  in  trust, 

§41-43-37. 
Pledged,  encumbered,  placed  at  risk. 

Prohibited,  §41-43-37. 
Principal  to  remain  intact, 
exceptions,  §41-43-37. 
Exceptional  circumstances, 
§41-43-57. 
Release  of  trust  principal. 
Exceptional  circumstances, 
§41-43-57. 
Rule  against  perpetuities  not 
applicable  to,  §41-43-51. 
Transfer  from  one  trustee  or  trust 
institution  to  another, 
§41-43-38. 
Map  or  plat. 

Up-to-date  designation  of  lots  for 
future  use,  §41-43-40. 
New  Cemeteries. 

Requirement,  §41-43-33. 
Nonperpetual  care  cemetery  becoming, 

§41-43-41. 
Notice  that  required  records,  reports, 
notices  not  received  by  secretary, 
§41-43-38. 
Public  inspection. 

Business  records,  §41-43-55. 
Receivership. 

Procedure  when  subject  to, 
§41-43-38. 
Records  of  persons  buried  or 
entombed. 
Up-to-date  records,  §41-43-40. 
Registration  system  for  cemeteries 
subject  to  chapter. 
Development  and  implementation, 
§41-43-37. 
Report. 

Annual  report,  filing,  late  fee, 
§41-43-38. 
Requirement. 

New  Cemeteries,  §41-43-33. 


CEMETERIES  —Cont'd 
Perpetual  care  cemeteries  — Cont'd 
Sale  or  transfer,  §41-43-38. 
Violations  of  chapter,  rules,  orders. 
Monetary  penalties,  §41-43-7. 
Perpetual  easement  for  interment 
purposes. 
Delivery  on  sale  of  lots  or  grave 
spaces,  §41-43-45. 
Person  to  subject  cemetery  law, 

§41-43-33. 
Political  subdivisions. 

Exception  to  cemetery  law,  §41-43-33. 
Private  or  family  cemetery, 
§§41-43-1,  41-43-3. 
Appointment  of  trustee  to  administer 
trust,  donation  or  bequest  made  to 
cemetery,  §41-43-3. 
Exception  to  cemetery  law,  §41-43-33. 
Purchaser  of  lots. 

Right  to  sale  or  transfer,  §41-43-45. 
Rule  against  perpetuities. 

Inapplicability  to  perpetual  care  funds, 
§41-43-51. 
Rules  and  regulations,  making  and 

enforcing,  §41-43-47. 
Sale  of  lots  and  grave  spaces, 

§41-43-45. 
Unclaimed  dead  bodies. 

County  responsibility  for  burial, 
§41-39-5. 
Vacant  portions  of  lots  sold  or 
reserved. 
Use  by  not-for-profit  cemeteries  for 
additional  plots,  §41-43-5. 
Violations  of  chapter,  rules,  orders. 

Monetary  penalties,  §41-43-7. 
Warranty  deed. 

Delivery  on  sale  of  lots  or  grave 
spaces,  §41-43-45. 

CENTRAL  CANCER  REGISTRY, 

§§41-91-1  to  41-91-15. 
Central  data  bank,  §41-91-5. 
Civil  penalty  for  failure  to  provide 

or  misuse  of  information, 

§41-91-15. 
Confidentiality  of  patient  medical 

records,  §41-91-11. 
Cooperation  with  other  reporting 

agencies,  §41-91-9. 
Definitions,  §41-91-3. 
Establishment  and  maintenance, 

§41-91-5. 
Immunity  of  persons  acting  in 

compliance  with  chapter, 

§41-91-13. 
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CENTRAL  CANCER  REGISTRY 

—Cont'd 

Mississippi  cancer  registry  act, 

§41-91-1. 

Powers  of  department  of  health, 

§41-91-7. 

Publication  of  reports  with  other 
reporting  organizations,  §41-91-9. 

Rules  and  regulations  adopted  by 
board  of  health,  §41-91-7. 

CENTRAL  MISSISSIPPI 

RESIDENTIAL  CENTER, 

§§41-19-271  to  41-19-281. 
Administration,  §41-19-273. 
Adults  with  chronic  mental  illness, 

§41-19-271. 
Assessment  of  support  and 

maintenance  costs,  §41-19-277. 
Federal  mental  illness  acts. 

Designation  as  state  agency  to  carry 
out,  §41-19-281. 
Firearm,  deadly  weapon  or 
explosive. 
Possessing  on  grounds,  §41-19-279. 
Location,  §41-19-273. 
Persons  served,  §41-19-275. 
Purpose,  §41-19-271. 
Reimbursement  by  patient  or 

resident  financially  able  to  pay. 
State  institutions  enumerated, 
§41-7-73. 

CENTRAL  NERVOUS  SYSTEM 

STIMULANTS. 
Uniform  controlled  substances  law 

generally,  §§41-29-101  to 

41-29-191. 

CEREBRAL  PALSY. 

Children's  rehabilitation  center, 

§§41-11-102  to  41-11-113. 

CERTIFICATES  OF  NEED. 
Health  care  facilities,  §§41-7-171  to 
41-7-209. 

CERTIFICATES  OF  TITLE. 
Controlled  substance  violations. 

Forfeiture  procedures. 

Issuance  of  certificate  to  purchaser 
of  property,  §41-29-181. 

CERTIFICATES  OF  VACCINATION. 
School  children,  §41-23-37. 
Exemption  certificate,  §41-23-37. 

CERTIFICATION  OF  EMERGENCY 
MEDICAL  TECHNICIANS, 

§§41-59-33,  41-59-35. 


CERVICAL  CANCER. 

Chronic  disease  reduction  through 
education,  prevention  and  early 
screening  and  detection. 

WISEWOMAN  and  WISEMAN  pilot 
programs,  §41-3-13. 

CESSPOOLS. 

Septic  tanks  and  systems  generally, 

§§41-67-1  to  41-67-41. 

CHAMBER  PIPES. 

Drug  paraphernalia  defined, 

§41-29-105. 

CHANCERY  COURTS. 
Alcoholics  and  drug  addicts. 

Commitment  for  treatment. 
Generally,  §§41-31-1  to  41-31-23. 
Private  facilities,  §§41-32-1  to 
41-32-11. 

Emergency  involuntary  commitment, 
§§41-30-27  to  41-30-31. 
Ambulance  services. 

Appeal  of  rejection,  suspension  or 

revocation  of  license  or  permit  for 
vehicles,  §41-59-49. 
Ambulatory  surgical  care  facilities 
or  abortion  facilities. 
Appeal  of  denial,  suspension  or 

revocation  of  license,  §41-75-23. 
Appeals. 

Ambulance  services. 

Rejection,  suspension  or  revocation 
of  license  or  permit  for  vehicles, 
§41-59-49. 
Ambulatory  surgical  care  facilities  or 
abortion  facilities. 
Denial,  suspension  or  revocation  of 
license,  §41-75-23. 
Birthing  centers. 

Decisions  of  licensing  agency, 
§41-77-21. 
Home  health  agencies. 
Licensed  applicant  or  licensee  of 
appeals,  §41-71-11. 
Hospitals. 

Disciplinary  actions,  §41-9-31. 
Individual  on-site  wastewater  disposal 
systems. 

Final  decisions  of  board,  §41-67-29. 
Order  denjdng,  suspending  or 

revoking,  §41  29-131. 
Public  water  system  violations, 

§41-26-21. 
Utilization  review  of  medical  services. 
Final  decision  of  department  or 

private  review  agent,  §41-83-23. 
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CHANCERY  COURTS  —Cont'd 
Birth  certificates. 

Correction  of  certificate  containing 
major  deficiency,  §41-57-23. 
Birth  date  of  person  whose  birth  not 
registered. 
Proceedings  to  adjudicate  true  date  of 
birth,  §41-57-19. 
Birthing  centers. 
Appeals  of  decisions  of  licensing 
agency,  §41-77-21. 
Bureau  of  narcotics. 
Judicial  review  of  final 

determinations,  findings  and 
conclusions,  §41-29-163. 
Commitment  of  alcoholics  and  drug 
addicts. 

Emergency  involuntary  commitment, 

§§41-30-27  to  41-30-31. 
Generally,  §§41-31-1  to  41-31-23. 
Private  facilities,  §§41-32-1  to 

41-32-11. 

Commitment  of  person  diagnosed  as 
having  active  tuberculosis, 

§§41-33-1  to  41-33-15. 
Commitment  of  persons  with  mental 
illness  or  intellectual  disability. 

Commitment  to  regional  mental  health 
and  intellectual  disability  centers, 
§41-19-41. 
Chancellor  and  clerk  entitled  to 
expenses,  §41-19-43. 
Generally,  §§41-21-61  to  41-21-89. 
Jurisdiction,  §41-21-63. 

Outpatient  commitment  matters, 
§41-21-74. 
Controlled  substance  dispensers, 
distributors  or  manufacturers, 
registration. 
Appeal  of  order  denying,  suspending 
or  revoking,  §41-29-131. 
Death  certificates. 

Correction  and  amendment,  §41-57-13. 
Emergency  involuntary  commitment 
of  alcoholics  and  drug  addicts, 
§§41-30-27  to  41-30-31. 
Home  health  agencies. 

Licensed  applicant  or  licensee  of 
appeals,  §41-71-11. 
Hospitals. 
Appeal  of  disciplinary  actions, 
§41-9-31. 
Individual  on-site  wastewater 
disposal  systems. 
Appeals  to  court  of  final  decisions  of 
board,  §41-67-29. 


CHANCERY  COURTS  —Cont'd 
Jurisdiction. 

Commitment  of  persons  with  mental 
illness  or  intellectual  disability, 
§41-21-63. 
Outpatient  commitment  matters, 
§41-21-74. 
Mental  illness  or  intellectual 
disability. 
Commitment  of  persons  with. 
Commitment  to  regional  mental 

health  and  intellectual  disability 
centers,  §41-19-41. 
Chancellor  and  clerk  entitled  to 
expenses,  §41-19-43. 
Generally,  §§41-21-61  to  41-21-89. 
Jurisdiction,  §41-21-63. 

Outpatient  commitment  matters, 
§41-21-74. 
Public  water  system  violations, 
appeals,  §41-26-21. 
Civil  penalty,  §41-26-31. 
Regional  mental  health  and 

intellectual  disability  centers. 
Commitment,  §41-19-41. 

Chancellor  and  clerk  entitled  to 
expenses,  §41-19-43. 
State  board  of  pharmacy. 

Controlled  substance  responsibilities. 
Review  of  final  determinations, 
findings  and  conclusions, 
§41-29-163. 
Tuberculosis. 

Commitment  of  person  diagnosed  as 
having  active  tuberculosis, 
§§41-33-1  to  41-33-15. 
Utilization  review  of  medical 
services. 

Appeal  of  final  decision  of  department 
or  private  review  agent,  §41-83-23. 

CHARITABLE  ORGANIZATIONS. 
Community  hospital  grants  to 

nonprofit  organizations  and 

charities,  §41-13-38. 

CHEMICAL  ANALYSIS. 
Autopsies. 

Obtaining  service  of  chemist 

competent  to  make  chemical 
analysis,  §41-37-11. 

CHEMICAL  DEPENDENCY 

HOSPITALS. 
Certificate  of  need  law,  §§41-7-171  to 

41-7-209. 
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CHICKASAW  COUNTY. 

Construction,  expansion  or 
conversion  of  psychiatric 
residential  treatment  facility 
beds. 

Certificate  of  need,  §41-7-191. 

CHILD  ABUSE  AND  NEGLECT. 
School  nurse  intervention  program. 

Services  provided  by,  §41-79-5. 

CHILDBIRTH. 

Birth  certificates,  §§41-57-3  to 
41-57-31. 

CHILD  CARE  FACILITIES. 
Community  hospital  establishing, 

§§41-13-35,  41-13-39. 

CHILD  DEATH  REVIEW  PANEL, 

§41-111-1. 

CHILD  IMMUNIZATION,  §§41-88  1, 
41-88-3. 

State  department  of  health,  §41-88-3. 

CHILDREN  AND  MINORS. 
Abortion, 

Civil  action  for  partial-birth  abortion. 

Parents'  right  of  action,  §41-41-73. 
Consent  in  connection  with  pregnancy 
or  childbirth. 
Female  regardless  of  age  or  marital 
status  empowered  to  give 
consent,  §41-41-3. 
Parental  consent  for  performance  of 
abortion  upon  minor,  §§41-41-51 
to  41-41-63. 
Alcoholism  and  alcohol  abuse. 
Treating  minor  for  mental  or 

emotional  problems  resulting  from 
alcohol. 

Parental  consent  not  required, 
§41-41-14. 
Anatomical  gifts. 

Revocation  or  amendment  after  death 

of  child,  §41-39-115. 
Search  for  parents  of  minor, 

§41-39-127. 
Who  may  make  gift. 

Before  donor's  death,  §41-39-107. 
Body  or  body  part  after  death  of 
decedent,  §41-39-117. 
Asthma  and  anaphylaxis  medication. 
Self-administration  of  asthma 
medication. 
Public  and  private  school  students, 
§41-79-31. 
Birth  defects  registry,  §41-21-205. 


CHILDREN  AND  MINORS  —Cont'd 
Blood  donations,  §41-41-15. 
Childbirth. 

Consent  for  surgical  or  medical 
treatment  or  procedures  in 
connection  with. 
Female  regardless  of  age  or  marital 
status  empowered  to  give 
consent,  §41-41-3. 
Children's  health  insurance 

program,  §§41-86-1  to  41-86-21. 
Consent  for  surgical  or  other 
medical  treatment  or 
procedures. 
Blood  donations,  §41-41-15. 
Court  consenting  or  ordering 

treatment,  expense,  §41-41-9. 
Implied  consent  where  emergency 

exists,  §41-41-7. 
Mental  or  emotional  problems 

resulting  from  alcohol  or  drugs. 
Parental  consent  not  necessary  for 
treatment,  §41-41-14. 
Persons  authorized  and  empowered  to 

give  consent,  §41-41-3. 
Pregnancy  or  childbirth. 
Female  regardless  of  age  or  marital 
status  empowered  to  give 
consent,  §41-41-3. 
Venereal  disease. 

Parental  consent  not  necessary  for 
treatment,  §41-41-13. 
Consent  of  parent  for  performance 
of  abortion  upon  minor, 
§§41-41-51  to  41-41-63. 
Contraceptive  supplies  and 
information  furnished  by 
physician  to,  §41-42-7. 
Controlled  substances. 

Distributing  to  persons  under  age 
twenty-one,  §41-29-145. 
Death  of  child  under  age  of  two 
from  unknown  cause. 
Investigations  by  medical  examiners, 

§41-61-63. 
Report  to  medical  examiner, 
§41-61-59. 
Drug  abuse. 

Treating  minor  for  mental  or 

emotional  problems  resulting  from 
drugs. 

Parental  consent  not  required, 
§41-41-14. 
Early  intervention  services  for 

infants  and  toddlers,  §§41-87-1  to 
41-87-19. 
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CHILDREN  AND  MINORS  —Cont'd 
Emotional/behavioral  disorders. 

Emotional  problems  resulting  from 
alcohol  or  drugs. 
Parental  consent  not  required  for 
treating,  §41-41-14. 
Specialized  treatment  facility  for 

emotionally  disturbed  adolescents 
located  in  Harrison  county, 
§41-19-291. 
Eye  inflammation  of  newborns, 

§§41-35-1  to  41-35-11. 
Flu  vaccinations. 

School-located  influenza  vaccination 
programs,  §41-23-121. 
Galactosemia. 

Newborn  screening  program, 
§§41-21-201,  41-21-203. 
Health  insurance. 

Children's  health  insurance  program, 
§§41-86-1  to  41-86-21. 
Hearing  loss. 

Newborns,  infants  and  toddlers. 
Early  identification  system, 
§§41-90-1  to  41-90-9. 
Hemoglobinopathy. 

Newborn  screening  program, 
§§41-21-201,  41-21-203. 
Hypothyroidism. 

Newborn  screening  program, 
§§41-21-201,  41-21-203. 
Immunization,  §§41-88-1,  41-88-3. 
School  children,  §41-23-37. 
School-located  influenza  vaccination 
programs,  §41-23-121. 
Infant  mortality  task  force. 

Duties,  §41-89-5. 
Influenza  vaccinations. 

School-located  influenza  vaccination 
programs,  §41-23-121. 
Medical  treatment  or  procedures, 
consent  to. 
Persons  authorized  and  empowered  to 

give  consent,  §41-41-3. 
Pregnancy  or  childbirth. 

Female  regardless  of  age  or  marital 
status  empowered  to  give 
consent,  §41-41-3. 
Mental  problems  resulting  from 
alcohol  or  drugs. 
Parental  consent  not  required  for 
treating,  §41-41-14. 


CHILDREN  AND  MINORS  —Cont'd 
Newborn  screening  program. 

Detection  of  hypoth3rroidism, 
phenylketonuria, 
hemoglobinopathy  and 
galactosemia,  §§41-21-201, 
41-21-203. 
Nurse-family  partnership  program. 
Improvement  of  child  health  and 
development,  §41-117-1. 
Parental  consent  for  performance  of 
abortion  upon  minor,  §§41-41-51 
to  41-41-63. 
Partial-birth  abortion. 

Civil  action,  parents'  right,  §41-41-73. 
Pediatric  skilled  nursing  facilities. 
Pediatric  extended  care  centers, 
§§41-125-1  to  41-125-23. 
Phenylketonuria  (PKU). 
Newborn  screening  program, 
§§41-21-201,  41-21-203. 
Pregnancy. 

Consent  for  surgical  or  medical 
treatment  or  procedures  in 
connection  with. 
Female  regardless  of  age  or  marital 
status  empowered  to  give 
consent,  §41-41-3. 
Sudden  infant  death  syndrome. 
Report  of  child  to  medical  examiner, 
§41-61-59. 
Surgical  or  medical  treatment  or 
procedures,  consent. 
Blood  donations,  §41-41-15. 
Mental  or  emotional  problems 

resulting  from  alcohol  or  drugs. 
Parental  consent  not  necessary, 
§41-41-14. 
Venereal  disease. 

Parental  consent  not  necessary, 
§41-41-13. 
Tanning  devices  at  tanning 
facilities. 
Use,  consent,  records,  §41-115-1. 
Teen  pregnancy. 

Prevention  of  teen  pregnancy  pilot 
program,  §41-79-5. 
Pilot  programs  for  districts  with 
highest  number  of  teen 
pregnancies,  §41-79-55. 
Prevention  of  unintended  teen 
pregnancy  and  sexually 
transmitted  infections,  §§41-79-51 
to  41-79-55. 


1184 


Index 


CHILDREN  AND  MINORS  —Cont'd 
Vaccinations,  §41-23-37. 
Immunization  against 

vaccine-preventable  diseases, 
§§41-88-1,  41-88-3. 
School-located  influenza  vaccination 
programs,  §41-23-121. 
Venereal  diseases. 

Parental  consent  not  required  for 
physician  or  nurse  to  treat, 
§41-41-13. 

CHILDREN'S  HEALTH  CARE  ACT. 
Children's  health  insurance 

program,  §§41-86-1  to  41-86-21. 

CHILDREN'S  HEALTH  INSURANCE 
PROGRAM,  §§41-86-1  to  41-86-21. 

Administration  of  program, 
§41-86-11. 

Advisory  board  and  committee, 
§41-86-21. 

Appropriations  and  matching  funds, 

§§41-86-7,  41-86-13. 
Benchmark  for  benefits  and 
services. 
Benefits  and  services  offered  and 
available  under  state  employees 
health  insurance  plan,  §41-86-17. 
Commission,  §41-86-9. 
Contracts  for  services,  §41-86-11. 
Transfer  of  program  and  current 
contract  for  services,  §41-86-9. 
Covered  benefits  generally, 

§41-86-17. 
Deductibles,  co-insurance  or 
cost-sharing  not  allowed, 
§41-86-17. 
Definitions,  §41-86-5. 
Dental  care. 

Benefits  and  services  covered, 
§41-86-17. 
Double-dipping  not  permitted, 

§41-86-15. 
Eligibility  to  receive  covered 

benefits,  §41-86-15. 
Enrollment  outreach  initiative, 
§41-86-19. 

Establishment  of  statewide  program, 

§§41-86-3,  41-86-7. 
Eyeglasses  and  hearing  aids. 
Benefits  and  services  covered, 
§41-86-17. 
Funding  of  program,  §41-86-13. 
Mississippi  children's  health  care 
act,  §41-86-1. 


CHILDREN'S  HEALTH  INSURANCE 

PROGRAM  —Cont'd 
Reporting  requirement,  §41-86-11. 
Responsibilities  of  governmental 

entities,  §41-86-9. 
Rules  and  regulations  for 

implementation,  §41-86-11. 
Transfer  of  program  and  current 

contract  for  services,  §41-86-9. 
Vision  and  hearing  screening. 
Benefits  and  services  covered, 
§41-86-17. 

CHILDREN'S  REHABILITATION 

CENTER,  §§41-11-102  to  41-11-113. 
Admission  of  children,  policy, 

§41-11-107. 
Admission  or  treatment  not  refused 

based  on  ability  to  pay,  §41-7-71. 
Appropriations  to  pay  cost  of 

constructing,  §41-11-105. 
Cerebral  palsy  and  other  crippling 

diseases. 
Use  of  center  for  treatment, 
§41-11-102. 
Change  of  name  from  Mississippi 

crippled  children's  treatment 

and  training  center,  §41-11-113. 
Constructing,  erecting  and 

equipping,  §41-11-105. 
Cooperation  with  four-year  school  of 

medicine,  §41-11-107. 
Crutches,  braces  and  other 

mechanical  devices. 
State  department  of  health  and 
crippled  children's  services 
providing,  §41-11-111. 
Educational  programs  for  children. 
Contracting  with  board  of  education  to 
conduct,  §41-11-107. 
Family  member  of  member  of  the 

board  of  trustee  not  eligible  for 

treatment,  §41-11-109. 
Grants,  donations  or  matching 

funds,  acceptance,  §41-11-111. 
Intent  of  provisions,  §41-11-113. 
Liberal  construction  of  provisions, 

§41-11-113. 
Location  near  four-year  school  of 

medicine  and  university 

hospital,  §41-11-107. 
No  priority  in  admitting  patients, 

§41-7-87. 

Patient's  personal  deposit  fund, 

§41-7-90. 
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CHILDREN'S  REHABILITATION 

CENTER  —Cont'd 
Reimbursement  by  patient  or 

resident  financially  able  to  pay, 

§41-7-71. 
Ascertaining  financial  ability, 
§41-7-71. 

Assessment  and  collection  of  charges, 
§41-7-79. 

Deposit  of  funds  collected,  §41-7-91. 
Establishing  amount  to  be  paid 

monthly,  §41-7-71. 
Exempted  money,  §41-7-95. 
Homestead  not  considered,  §41-7-79. 
Investigation  of  financial  ability, 

§41-7-79. 
Maximum  charges,  basis,  §41-7-79. 
Patient's  personal  deposit  fund  applied 

for  pajrment  of  care,  §41-7-90. 
Periodic  pa5niients,  agreements, 

§41-7-79. 
State  institutions  enumerated, 

§41-7-73. 
Suits  for  reimbursement,  §41-7-79. 
Undue  hardship  on  person  responsible 
for  payment,  §41-7-79. 
Rules  and  regulations,  §41-11-103. 
State  board  of  mental  health  not 
vested  with  authority  over, 
§41-4-17. 
Transferred  to  University  of 
Mississippi  medical  center, 
§§41-11-102,  41-11-109. 
Unclaimed  personal  property, 
disposition,  §41-7-90. 

CHILDREN'S  TRUST  FUND. 
Fee  for  copy  of  birth  certificate 
deposited  into,  §41-57-11. 

CHILD  SUPPORT. 
Division  of  child  support 
enforcement. 

Birth  certificate  information 

concerning  names  and  social 
security  numbers  of  parents. 
Information  made  available  to 
division,  §41-57-14. 


CHIROPRACTORS. 
Advertising. 

Health  care  provider  advertisement  for 
health  care  services,  §§41-121-1  to 
41-121-11. 
Hepatitis  B  and  HIV  transmitted  to 
public  by  chiropractor. 
Practice  requirements  to  protect  public 
from. 

Report  by  chiropractor  on  status  as 
carrier,  §§41-34-5,  41-34-7. 
Hepatitis  B  or  HIV  transmitted  to 
public. 

Practice  requirements  to  protect  public 
from,  §§41-34-1  to  41-34-7. 
Definitions,  §41-34-1. 
Establishment,  §41-34-3. 
Report  on  status  as  carrier, 
§41-34-5. 
Confidentiahty,  §41-34-7. 
Report  on  status  as  carrier  of 
Hepatitis  B  or  HIV,  §§41-34-5, 
41-34-7. 
State  board  of  chiropractic 
examiners. 
Hepatitis  B  and  HIV  transmitted  to 
public  by  chiropractor. 
Establishment  of  practice 

requirements  to  protect  public 
from,  §§41-34-1  to  41-34-7. 

CHOCTAW  COUNTY. 
Child/adolescent  chemical 
dependency  beds. 

Certificate  of  need  for  converting  beds 
to,  §41-7-191. 

CHOICE  OF  LAW. 
Anatomical  gifts. 

Validity  of  gift. 

Governing  law,  §41-39-137. 

CHURCHES  AND  OTHER  PLACES 

OF  WORSHIP. 
Abortion  facilities. 

Location  within  certain  distance 

prohibited,  §41-75-1. 
Cemeteries. 

Exception  to  cemetery  law  of  state, 

§41-43-33. 
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CHURCHES  AND  OTHER  PLACES 

OF  WORSHIP  —Cont'd 
Controlled  substances. 

Selling,  distributing,  dispensing  within 
certain  distance. 
Enhanced  penalty,  §41-29-142. 

CIGARETTES  AND  TOBACCO 

PRODUCTS. 
Athletic  events. 

Smoking  in  or  near  public  facilities. 
Persons  under  18  years  of  age 
engaged  in  organized  athletic 
event. 
Restrictions,  §41-114-1. 
Smoking. 
Athletic  events. 

Smoking  in  or  near  public  facilities. 
Persons  under  18  years  of  age 
engaged  in  organized  athletic 
event. 
Restrictions,  §41-114-1. 
Tobacco  abuse  education,  §41-79-5. 
Tobacco  education,  prevention  and 
cessation  programs,  §§41-113-1  to 
41-113-11. 
Components  of  program,  §41-113-3. 
Comprehensive  statewide  program. 
Development  and  implementation, 
§41-113-3. 
Funding,  §41-113-3. 
Tobacco  control  program  fund, 
§41-113-11. 
Legislative  intent,  §41-113-1. 
Mississippi  tobacco  control  advisory 

council,  §41-113-9. 
Office  of  tobacco  control. 
Creation,  §41-113-3. 
Director,  §41-113-5. 
Duties  of  office,  §41-113-7. 
School  nurse  intervention  program. 
Services  provided  about  abuse  of 
tobacco  products,  §41-79-5. 
Tobacco  control  program  fund, 
§41-113-11. 

CIRCUIT  COURTS. 
Clerks. 

Marriage  list  in  each  county, 

compiling,  §41-57-57. 
Statistical  record  of  marriage. 
Preparation,  forwarding,  fee, 
§41-57-48. 
Controlled  substance  law 
convictions  and  orders. 
Judicial  review,  §41-29-165. 


CIRCUIT  COURTS  —Cont'd 
Exhumation  of  body. 

Petition  to  circuit  court,  §41-61-67. 
Interception  of  wire  or  oral 
communications. 

Authorization,  §41-29-505. 
Wiretapping. 

Authorization  of  interception  of 
communications,  §41-29-505. 

CITATIONS. 

Commitment  of  alcoholic  or  drug 
addict. 

Service  of  citation,  §41-31-5. 

CITIES. 

Air  ambulance  service  districts. 

General  provisions,  §§41-55-31  to 
41-55-57. 
Ambulance  services. 

Providing  generally,  §§41-55-1  to 
41-55-9. 
Bond  issues. 

Community  hospitals,  §§41-13-19  to 
41-13-23. 

CIVIL  COMMITMENT  OF  PERSONS 
WITH  MENTAL  ILLNESS  OR 
INTELLECTUAL  DISABILITY, 

§§41-21-61  to  41-21-89. 

CmL  RIGHTS. 

Admission  or  commitment  to  mental 
health  facility. 

Civil  rights  not  deprived,  §41-21-101. 

CLAIMS  AGAINST  THE  STATE. 
Hospitals. 

Trust  insuring  against  public  liability 
claims,  §§41-13-101  to  41-13-107. 

CLASS  ACTIONS. 

Septic  tanks  and  systems. 

Class  actions  not  permitted  against 
installers  or  manufacturers, 
§41-67-28. 

CLEAN  WATER  ACT. 
Individual  on-site  wastewater 

disposal  system  rules  and 

regulations. 

Compliance  with  act  required, 
§41-67-3. 
Septic  tanks  and  systems. 

Recommendations  as  to  systems 

suitable  for  installation,  §41-67-6. 

CLINICS. 

Community  hospitals,  §§41-13-10  to 
41-13-53. 
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CLINICS  —Cont'd 

Health  care  rights  of  conscience, 

§§41-107-1  to  41-107-13. 

CLOSED  HEARINGS. 
Abortion. 

Parental  consent  for  performance  of 
abortion  upon  minor. 
Waiver  of  consent  requirement, 
§41-41-55. 

COCAINE. 

Bureau  of  narcotics. 

Generally,  §§41-29-107  to  41-29-112. 
Controlled  substances. 

General  provisions,  §§41-29-101  to 
41-29-191. 
Dealers,  sentencing,  §41-29-139. 
Defined  as  narcotic  drug,  §41-29-105. 

COCAINE  SPOONS. 

Drug  paraphernalia  defined, 

§41-29-105. 

COCA  LEAVES. 

Defined  as  narcotic  drug,  §41-29-105. 
CODEINE. 

Schedule  III  controlled  substances, 

§41-29-117. 
Schedule  V  controlled  substances, 

§41-29-121. 
Uniform  controlled  substances  law 

generally,  §§41-29-101  to 

41-29-191. 

COLLEGES  AND  UNIVERSITIES. 
Anatomical  gifts. 

Who  may  receive  gift,  §41-39-121. 
Board  of  trustees  of  state 

institutions  of  higher  learning. 

Early  intervention  services  for  infants 
and  toddlers. 
Generally,  §§41-87-1  to  41-87-19. 
Participating  agency,  §41-87-5. 
Food  establishments  operated  by 
state  institutions. 
Fees  assessed  by  state  board  of  health. 
Exemption,  §41-3-18. 
Nursing  schools. 

Health  care  rights  of  conscience, 
§§41-107-1  to  41-107-13. 
Vaccinations. 

Educational  material  on  vaccines  for 
meningitis  and  hepatitis  A  and  B, 
§41-23-45. 


COLORECTAL  CANCER. 

Chronic  disease  reduction  through 
education,  prevention  and  early 
screening  and  detection. 

WISEWOMAN  and  WISEMAN  pilot 
programs,  §41-3-13. 

COMMITMENT  OF  ALCOHOLICS 

AND  DRUG  ADDICTS  FOR 

TREATMENT. 
Emergency  involuntary 

commitment,  §§41-30-27  to 

41-30-31. 
Generally,  §§41-31-1  to  41-31-23. 
Prevention,  control  and  treatment 

generally,  §§41-30-1  to  41-30-39. 
To  private  treatment  facilities, 

§§41-32-1  to  41-32-11. 
Voluntary  submission  to  treatment, 

§§41-30-21,  41-30-23. 

COMMITMENT  OF  PERSON 
DIAGNOSED  AS  HAVING 
ACTIVE  TUBERCULOSIS, 

§§41-33-1  to  41-33-15. 

COMMITMENT  OF  PERSONS  WITH 
MENTAL  ILLNESS  OR 
INTELLECTUAL  DISABILITY, 

§§41-21-61  to  41-21-89. 
Absence  without  authorization  from 
treatment  facility. 

Aiding,  abetting  or  assisting  and 

encouraging,  §41-21-107. 
Costs  of  returning  patient,  §41-21-93. 
Issuance  of  arrest  warrant,  §41-21-93. 
Access  to  medical  records. 

Confidentiality  of  hospital  records  and 

patient  information,  §41-21-97. 
Consent  to  release  information, 

§41-21-87. 
Patient's  right,  §41-21-102. 
Admission  to  state-operated 
facilities. 
Compliance  with  catchment  areas, 
§41-21-73. 
Affidavit  for  commitment. 

Relative  or  interested  person  making, 
contents,  fees,  simplified  form, 
§41-21-65. 
Alternatives  to  commitment  to 

inpatient  care,  §41-21-73. 
Appeal  from  final  commitment 
order,  §41-21-83. 
Payment  of  costs,  §41-21-85. 
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COMMITMENT  OF  PERSONS  WITH 
MENTAL  ILLNESS  OR 
INTELLECTUAL  DISABILITY 

—Cont'd 
Appointment  of  counsel. 

Patient's  right,  §41-21-102. 
Representation  of  respondent, 
§41-21-67. 
Arrest  warrant. 

Patient  absent  without  authorization 
from  facihty,  §41-21-93. 
Attorneys. 
Appointment. 

Patient's  right,  §41-21-102. 
To  represent  respondent,  §41-21-67. 
Presence  during  examination. 
Right  of  respondent,  §41-21-69. 
Board  of  mental  health  members. 
Assigned  to  adjudicate  custody, 

guardianship  or  conservatorship  of 
respondent. 
Prohibition,  §41-21-73. 
Certificate  and  report  of  findings. 
Physical  and  mental  examination  of 
respondent,  §41-21-69. 
Certificate  of  discharge. 

Director  filing  with  clerk,  §41-21-87. 
Civil  and  criminal  immunity  for 

acting  in  good  faith,  §41-21-105. 
Civil  rights  not  deprived,  §41-21-101. 
Clear  and  convincing  evidence. 
Finding  required  for  commitment, 
§41-21-73. 
Confidentiality  of  hospital  records 
and  patient  information, 
§41-21-97. 
Consent  to  release  information, 

§41-21-87. 
Consent  to  waive  rights,  §41-21-76. 
Continued  commitment  for  further 
treatment,  §41-21-81. 
Finding  that  patient  continues  to  be 
mentally  ill,  §41-21-82. 
Cost  of  proceeding,  §41-21-85. 
Hearing,  §41-21-83. 
Continued  treatment,  periodic 
examination  and  review, 
§41-21-99. 

Correspondence  without  censorship, 

patient's  right,  §41-21-102. 
Cost  of  proceeding. 

Continued  commitment,  §41-21-85. 
Costs  incidental  to,  payment, 
§41-21-79. 


COMMITMENT  OF  PERSONS  WITH 
MENTAL  ILLNESS  OR 
INTELLECTUAL  DISABILITY 

—Cont'd 
County  facilities  for  persons 

ordered  involuntarily  admitted 
to  treatment  centers. 

Minimum  standards  and  services. 
Certification  and  establishment  by 

department,  §41-4-7. 
Deficiencies  found  by  department, 
effect,  §41-4-7. 
County  hospitals. 

Cooperation  with  regional  community 
mental  health/mental  retardation 
centers,  §41-21-77. 
County  paying  costs  incidental  to 
court  proceedings. 
Respondent  indigent,  §41-21-79. 
Crisis  intervention  teams. 

Referral  of  person  for  psychiatric  or 
medical  services  before  issuance  of 
writ,  §41-21-67. 
Definitions,  §41-21-61. 
Delivery  of  respondent  to 
appropriate  institution, 
§41-21-77. 
Department  of  mental  health, 

related  facilities  or  employees. 
Assigned  to  adjudicate  custody, 

guardianship  or  conservatorship  of 
respondent. 
Prohibition,  §41-21-73. 
Discharge. 

At  behest  of  director  of  facility, 

§41-21-87. 
Continued  commitment  not  supported 

by  evaluation,  §41-21-82. 
Evaluation  prior  to  discharge  from 
initial  commitment,  §41-21-82. 
Family  member  given  notice  of  release 

or  discharge,  §41-21-87. 
Individual  acquitted  on  ground  of 
insanity  and  ordered  to 
psychiatric  hospital  or  institution. 
Notice  required,  §41-21-88. 
Sought  by  patient,  attorney,  relative  or 
guardian. 
Writ  of  habeas  corpus,  §41-21-89. 
Dismissal  of  affidavit. 

Examiner's  certification  that 
respondent  not  in  need  of 
treatment,  §41-21-71. 
Drugs,  medication  or  treatment 
received  pending  hearing. 
Record  presented  court,  §41-21-73. 
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COMMITMENT  OF  PERSONS  WITH 
MENTAL  ILLNESS  OR 
INTELLECTUAL  DISABILITY 

—Cont'd 
Emergency  patient  retention. 
Probable  cause  respondent  mentally 
ill,  no  alternative  to  detention, 
§41-21-67. 
Enjoining  or  restraining  director 
from  discharging  patient. 
Prohibition,  patient  meeting  criteria 
for  discharge,  §41-21-87. 
Evaluation  prior  to  discharge  from 

initial  commitment,  §41-21-82. 
Extension  of  time  for  conducting 
examination  of  respondent, 
§41-21-69. 
Failure  to  comply  with  outpatient 

commitment  order,  §41-21-74. 
Family  or  relative,  placement  with. 
Alternative  to  inpatient  commitment 
care,  §41-21-73. 
Findings  by  court  to  commit 

respondent,  §41-21-73. 
Findings  required  on  report  by 
physicians  or  psychologists, 
§41-21-69. 

Free  from  restraints,  patient's  right, 

§41-21-102. 
Further  treatment,  continued 
commitment  for,  §41-21-81. 
Generally,  §41-21-63. 
Guardian  filing  pauper's  affidavit. 

Commitment  of  ward,  §41-21-67. 
Habeas  corpus. 

Release  sought  by  patient,  attorney, 
relative  or  guardian,  §41-21-89. 
Hearing. 

Continued  commitment  for  further 
treatment,  §§41-21-81,  41-21-83. 
Payment  of  costs,  §41-21-85. 
Outpatient  returned  to  facility,  failure 
to  comply  with  outpatient  order, 
§41-21-74. 
Procedures  generally,  §41-21-73. 
Setting  hearing  on  finding  person  in 

need  of  treatment,  §41-21-71. 
Time  for  holding,  §41-21-71. 
Home  health  services. 
Alternative  to  inpatient  commitment 
care,  §41-21-73. 
Information  supplied  director  of 

admitting  facility,  §41-21-77. 
Initial  period  of  commitment, 
§41-21-73. 


COMMITMENT  OF  PERSONS  WITH 
MENTAL  ILLNESS  OR 
INTELLECTUAL  DISABILITY 

—Cont'd 
Jurisdiction. 

Chancery  court,  circuit  court, 

§41-21-63. 
Outpatient  commitment,  §41-21-74. 
Legal  incompetency,  commitment 

not  adjudication,  §41-21-101. 
Less  restrictive  alternatives, 
findings  of  court  to  include, 
§41-21-73. 
Maltreatment  of  person  in  need  of 

services,  §41-21-107. 
Non-department  treatment  facilities. 
Delivery  and  admission  to, 
requirements,  §41-21-77. 
Notice. 

Continued  commitment,  §41-21-81. 
Hearing,  §41-21-83. 
Requesting  hearing  on 

determination,  §41-21-81. 
Hearing,  §41-21-73. 

Continued  commitment,  §41-21-83. 
Requesting  hearing  on 

determination,  §41-21-81. 
Release  or  discharge,  §41-21-87. 
Individual  acquitted  on  ground  of 
insanity  and  ordered  to 
psychiatric  hospital  or 
institution,  §41-21-88. 
Old  age  or  birth  defects. 

No  person  committed  for  disability 
associated  with,  §41-21-73. 
Outpatient  commitment  for 
treatment. 
Alternative  to  inpatient  commitment 

care,  §41-21-73. 
Commitment  order  directing, 
§41-21-74. 
Patients'  rights,  §41-21-102. 
Pauper's  affidavit,  §41-21-67. 
Payment  of  cost  of  proceeding. 
Continued  commitment,  §41-21-85. 
Costs  incidental  to  court  proceedings, 
§41-21-79. 

Periodic  examination  and  review  as 

to  continued  treatment, 

§41-21-99. 
Periodic  medical  assessment, 

patient's  right,  §41-21-102. 
Period  of  commitment. 

Initial  period,  §41-21-73. 
Persons  ordered  committed  and 

awaiting  admission. 
Treatment  in  facility,  §41-21-77. 
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COMMITMENT  OF  PERSONS  WITH 
MENTAL  ILLNESS  OR 
INTELLECTUAL  DISABILITY 

—Cont'd 

Physical  and  mental  examination  of 
person  in  need  of  treatment, 

§§41-21-67,  41-21-69. 
Physicians  or  physician  and 
psychologist  summoned  to 
conduct  examination,  §§41-21-67, 
41-21-69. 
Pre-evaluation  screening  and 

treatment,  §41-21-67. 
Presence  of  patient  at  hearing. 

Continued  commitment,  §41-21-83. 
Presence  of  respondent  at  hearing, 

§41-21-73. 
Presumption  that  person 
incompetent. 
Admission  or  commitment  not  to 
create,  §41-21-101. 
Program  plan  to  be  devised  for 

patient,  §41-21-102. 
Proper  care  and  treatment,  patient's 

right,  §41-21-102. 
Record  on  appeal  from  final 

commitment  order,  §41-21-83. 
Release  of  information,  consent, 

§41-21-87. 
Release  or  discharge. 
At  behest  of  director,  §41-21-87. 
Continued  commitment  not  supported 

by  evaluation,  §41-21-82. 
Evaluation  prior  to  discharge  from 
initial  commitment,  §41-21-82. 
Family  member  given  notice  of  release 

or  discharge,  §41-21-87. 
Individual  acquitted  on  ground  of 
insanity  and  ordered  to 
psychiatric  hospital  or  institution. 
Notice  required,  §41-21-88. 
Writ  of  habeas  corpus,  §41-21-89. 
Religious  practice,  patient's  right, 

§41-21-102. 
Report  and  certificate  of  findings. 
Physical  and  mental  examination  of 
respondent,  §41-21-69. 
Report  of  evaluation  prior  to 

discharge,  §41-21-82. 
Representation  of  counsel,  patient 

right,  §41-21-102. 
Restraints,  applying  to  patient, 

requirements,  §41-21-102. 
Restricting  patients'  rights, 
requirements,  §41-21-102. 


COMMITMENT  OF  PERSONS  WITH 
MENTAL  ILLNESS  OR 
INTELLECTUAL  DISABILITY 

—Cont'd 

Return  of  patient  to  custody  of 

court  by  director,  §41-21-87. 
Rights  of  respondent  during 

examination,  advising,  §41-21-69. 
Rights  of  respondent  during 

hearing,  §41-21-73. 
Rules  of  evidence  followed  during 

hearing,  §41-21-73. 
Service  of  notice  of  hearing, 

§41-21-73. 
Continued  commitment,  §41-21-83. 
Taking  person  in  need  of  treatment 

into  custody,  §41-21-67. 
Taking  person  into  custody  for 

failure  to  comply  with 

outpatient  commitment, 

§41-21-74. 
Telephone  calls,  rights  of  patient  to 

make,  §41-21-102. 
Temporary  holding  or  admission  for 

treatment. 
Authority  of  examining  physician, 
psychologist,  nurse  practitioner, 
§41-21-67. 
Term  of  initial  period  of 

commitment,  §41-21-73. 
Time  for  conducting  examination  of 

respondent,  §41-21-69. 
Time  for  giving  notice  of  release  or 

discharge,  §41-21-87. 
Time  for  hearing,  §41-21-71. 

Continued  commitment  for  further 
treatment,  §§41-21-81,  41-21-83. 
Transcription  of  proceedings, 

§41-21-73. 

Transfer  of  patient  from  one  facility 

to  another,  §41-21-87. 
Treatment  before  admission  to 
state-operated  facility. 
Location,  §41-21-73. 
Twenty  days  observation  after 
admission  to  facility. 
Continued  commitment  for  further 
treatment  determination, 
§41-21-81. 
Unlawfully  causing  person  to  be 
adjudged  in  need  of  services  or 
incompetent,  §41-21-107. 
Venue. 

Hearings  on  continued  commitment 
for  further  treatment,  §41-21-81. 
Finding  that  patient  continued  to  be 
mentally  ill,  §41-21-83. 
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COMMITMENT  OF  PERSONS  WITH 
MENTAL  ILLNESS  OR 
INTELLECTUAL  DISABILITY 

—Cont'd 

Veterans  administration  facility 

commitment,  §41-21-77. 
Visitors,  rights  of  patient  to  receive, 

§41-21-102. 
Voluntary  admission  to  facility, 

§41-21-103. 
Waiver  of  rights,  §41-21-76. 
Writ  to  take  into  custody  person  in 

need  of  treatment,  §41-21-67. 

COMMON  CARRIERS. 
Drugs. 

Transportation  of  narcotic  drugs, 
§41-29-307. 
Narcotic  drugs. 

Transportation,  §41-29-307. 

COMMUNICABLE  DISEASES. 
AIDS. 

Practice  requirements  to  protect  public 
from  transmission  from  health 
care  providers,  §§41-34-1  to 
41-34-7. 
Autopsies. 

Health  officials  petitioning  for 

performance  of  autopsy,  §41-37-23. 
Blood/body  fluid  precautions 
required. 
Tags  on  dead  bodies  of  persons 
diagnosed  with  diseases, 
§41-39-13. 
Blood  test  performed  for 

underwriting  purposes  or 
laboratory. 
Report  to  state  board  of  health, 
§41-23-1. 

Bodies  of  persons  diagnosed  with 
infectious  or  communicable 
disease. 

Tags  on  bodies,  §41-39-13. 
Class  1  disease. 

Report  of  death  of  person  diagnosed  as 
having,  §41-23-1. 
Condition  of  patient  requiring 
special  precautions. 
Report  to  institution  or  health  care 
provider  patient  transferred  or 
referred  to,  §41-23-1. 
Confidentiality  of  notification  to 
third  parties  of  person's 
infection. 
Individual  infected  with  Class  1  or 
Class  2  disease,  §41-23-1. 


COMMUNICABLE  DISEASES 

—Cont'd 

Death  of  person  diagnosed  as  having 
Class  1  disease. 

Report  by  attending  physician  or 
medical  examiner,  §41-23-1. 
Disinfection  and  sanitation  of  public 
buildings  and  premises,  §§41-25-1 
to  41-25-13. 
Exposure  of  emergency  services 

provider  to  blood  or  body  fluids, 
§§41-23-39,  41-23-41. 
Federal  financial  and  medical  aids. 
Authority  of  state  board  of  health  to 
call  upon,  §41-23-33. 
Flu  vaccinations. 

School  children  immunization. 

School-located  influenza  vaccination 
programs,  §41-23-121. 
Head  lice. 

School  students,  §41-79-21. 
Hepatitis  B. 

Practice  requirements  to  protect  public 
from  transmission  from  health 
care  providers,  §§41-34-1  to 
41-34-7. 

Vaccines  for  meningitis  and  hepatitis 
A  and  B. 

Educational  material  to  colleges  and 
universities,  §41-23-45. 
Hepatitis  C. 

Statewide  plan,  preparation  of, 
§41-23-47. 

HIV. 

Practice  requirements  to  protect  public 
from  transmission  from  health 
care  providers,  §§41-34-1  to 
41-34-7. 
Influenza. 

School  children  immunization. 

School-located  influenza  vaccination 
programs,  §41-23-121. 
Investigating  and  controlling  causes 
of  epidemic,  infectious  and  other 
diseases. 
Authority  of  state  department  of 
health,  §41-23-5. 
Notice  to  third  parties  of  person's 
infection. 
Confidentiality  of  notification  of 

infection  with  Class  1  or  Class  2 
disease,  §41-23-1. 
Nuisances  injurious  to  public 

health,  suppression,  §41-23-13. 
Quarantine. 
Person  infected  with  sexually 

transmitted  disease,  §41-23-27. 
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COMMUNICABLE  DISEASES 

—Cont'd 
Reporting,  monitoring  and 
preventive  procedures. 

Rules  and  regulations  to  be  adopted  by 
state  board  of  health,  §41-23-1. 
Report  of  death  of  person  diagnosed 
as  having  AIDS  or  Class  1 
disease,  §41-23-1. 
Rubella,  §§41-23-101  to  41-23-105. 
Rules  and  regulations  to  be  adopted 
by  state  board  of  health, 
§41-23-1. 
School  children  immunization, 
§41-23-37. 
School-located  influenza  vaccination 
programs,  §41-23-121. 
Sexually  transmitted  diseases. 
County  health  departments  to  provide 
free  confidential  testing  and 
treatment,  §41-23-30. 
Inspection  and  examination  of  persons 
suspected  of  being  afflicted  with, 
§41-23-29. 
Powers  of  state  board  of  health  as  to 
persons  afflicted  with,  §41-23-27. 
Town,  city  or  county  donations  to  state 
board  of  health  for  enforcement, 
§41-23-31. 
Tags  on  dead  bodies  of  persons 

diagnosed  with,  §41-39-13. 
Temporary  detainment  of 
individuals. 
Authority  of  state  department  of 
health,  §§41-3-15,  41-23-5. 
Terrorism. 

First  responders  vaccination  program, 
§41-23-43. 
Tuberculosis. 

Testing  offenders  housed  in  public  or 
private  correctional  facility, 
§41-23-1. 

Violating  lawful  order  with  respect 
to  life-threatening 
communicable  disease,  §41-23-2. 

COMMUNITY  AND  JUNIOR 

COLLEGES. 
Food  establishments  operated  by 

public  colleges. 

Fees  assessed  by  state  board  of  health. 
Exemption,  §41-3-18. 
Vaccinations. 

Educational  material  on  vaccines  for 
meningitis  and  hepatitis  A  and  B, 
§41-23-45. 


COMMUNITY  HOSPITALS, 

§§41-13-10  to  41-13-53. 
Administrator. 
Appointment. 

Trustees'  power,  §41-13-35. 
Employment  contract,  powers  and 
duties,  §41-13-36. 
Ad  valorem  tax  for  maintenance  and 
operation,  retirement  of  debt, 
§41-13-25. 
Ad  valorem  tax  to  pay  bond 

principal  and  interest,  §41-13-23. 
Ambulance  service,  providing, 

§41-13-35. 
Billing  patients,  fair  and  equitable 

system,  §41-13-35. 
Board  of  trustees. 

Appointment,  election,  number, 

compensation,  removal,  §41-13-29. 
Budget  and  fiscal  year  report, 

§41-13-47. 
Powers  and  duties,  §41-13-35. 
Bonds,  notes  or  other  evidences  of 
indebtedness,  §§41-13-19, 
41-13-21. 

Ad  valorem  tax,  levy  to  pay  principal 
and  interest,  §41-13-23. 
Budget,  §41-13-47. 
Chief  executive  officer, 

administrator,  §41-13-36. 
Child  care  centers. 
Power  of  trustees  to  establish, 
§§41-13-35,  41-13-39. 
Conveyance  by  owner,  §41-13-15. 
County  ownership  of  hospital, 
§41-13-15. 
Benefits  with  ownership  under  other 
laws,  §41-13-53. 
Default  in  repayment  of  loan 
obligation  due  hospital, 
§41-13-38. 
Definitions,  §41-13-10. 
Educational  assistance  to  employee 
or  student. 
Agreement  to  work  for  stipulated  time 
for  hospital,  §41-13-35. 
Election  of  trustees,  §41-13-29. 
Election  on  issuance  of  bonds, 

§41-13-19. 
Election  on  question  of  selling  or 

leasing,  §41-13-15. 
Employee  benefit  programs, 

§41-13-35. 
Employees,  loan  agreements  with, 
repayment,  §41-13-38. 
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COMMUNITY  HOSPITALS  — Confd 
Federal  assistance,  §41-13-24. 
Fiscal  year  report  by  trustees, 

§41-13-47. 
Grants,  loans  or  loan  guarantees 

from  federal  government, 

§41-13-24. 
Grants  to  nonprofit  groups  and 

charities,  §41-13-38. 
Hospital  auxiliaries,  establishing, 

§41-13-35. 
Indemnification  of  trustee,  officer, 

etc. 

Expenses  incurred  in  defense  of  suit  or 
judgment  resulting  from  suit, 
§41-13-11. 
Inpatient  and  outpatient  services, 

§41-13-35. 
Interest  rate  for  bonds,  §41-13-21. 
Joint  ownership  by  local 

governments,  §41-13-15. 
Lease  by  owner,  §41-13-15. 
Liability  insurance  covering 

operation  of  hospital,  §41-13-11. 
Loans  by  hospital,  repayment, 

default,  §41-13-38. 
Maturity  of  bonds  issued,  §41-13-21. 
Medical  offices,  child  care  centers, 

wellness  or  fitness  center, 

operating,  §41-13-35. 
Municipal  ownership  of  hospital, 

§41-13-15. 
Benefits  with  ownership  under  other 
laws,  §41-13-53. 
Negotiable  instruments,  bonds  and 

notes,  §41-13-21. 
Notice  of  public  hearing  on  sale  of 

hospital,  §41-13-15. 
Notice  of  resolution  to  issue  bonds, 

§41-13-19. 
Ownership  established  under  other 

laws. 

Same  benefits  as  if  established  under 
these  provisions,  §41-13-53. 
Personal  financial  interest  in  other 
health  care  organization. 
Trustee  prohibited,  §41-13-35. 
Physicians,  loan  agreements  with, 

repayment,  §41-13-38. 
Physicians  and  other  health  care 
practitioners,  recruiting, 
§41-13-35. 
Physicians'  offices  and  other 
facilities,  owners  providing, 
§41-13-15. 


COMMUNITY  HOSPITALS  —Cont'd 
Powers  and  duties  of  administrator, 

§41-13-36. 
Powers  and  duties  of  trustees, 

§41-13-35. 
Property  tax  for  maintenance  and 

operation,  retirement  of  debt, 

§41-13-25. 
Property  tax  to  pay  bond  principal 

and  interest. 
Levy  of  ad  valorem  tax,  §41-13-23. 
Publication  of  notice  of  public 

hearing  on  sale  hospital, 

§41-13-15. 
Publication  of  resolution  on 

issuance  of  bonds,  §41-13-19. 
Public  hearing  on  sale  of  hospital, 

§41-13-15. 
Repayment  of  loan  to  physician, 

employee  or  student,  §41-13-38. 
Resolution  declaring  intention  to 

issue  bonds,  §41-13-19. 
Retirement  of  debt,  tax,  §41-13-25. 
Sale  or  lease  by  owner,  §41-13-15. 
Scholarships  to  employees  or 

students. 
Agreement  to  work  for  stipulated  time 
for  hospital,  §41-13-35. 
Sovereign  immunity,  applicability  to 

hospital,  §41-13-11. 
Students,  loan  agreements  with, 

repayment,  §41-13-38. 
Trust  insuring  against  public 

liability  claims,  §§41-13-101  to 

41-13-107. 

Wrongful  or  tortious  act  or  omission, 
sovereign  immunity,  §41-13-11. 

COMMUNITY  MENTAL  HEALTH 
AND  INTELLECTUAL 
DISABILITY  PROVIDERS, 

§41-4-7. 

COMMUNITY  PUBLIC  WATER 

SYSTEMS. 
Constructing  or  changing, 

requirements,  §41-26-8. 
Defined,  §41-26-3. 
Implementation  of  technical 

assistance  program  to  become 

viable,  §41-26-5. 
Management  training  for  board 

members,  §41-26-101. 
Safe  drinking  water  act  of  1997. 
Generally,  §§41-26-1  to  41-26-101. 
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COMPLAINTS. 

Alcoholic  or  drug  addict  committed 
to  private  treatment  facility, 

§41-32-3. 

Commitment  of  alcoholic  or  drug 
addict  to  private  treatment 
facility,  §41-32-3. 

Public  water  systems. 

Violations  by  system,  §41-26-17. 

COMPREHENSIVE  MEDICAL 

REHABILITATION  FACILITIES. 

Certificate  of  need  law,  §§41-7-171  to 
41-7-209. 

CONDOMS. 

Family  planning,  §§41-421  to  41-42-7. 
Public  schools. 

Prevention  of  teen  pregnancy  pilot 
program,  §41-79-5. 
Pilot  programs  for  districts  with 
highest  number  of  teen 
pregnancies,  §41-79-55. 

CONFIDENTIALITY  OF 

INFORMATION. 
Abortion. 

Complications,  reporting  of,  §41-41-77. 
Parental  consent  for  performance  of 
abortion  upon  minor. 
Waiver  of  consent  requirement, 
§41-41-55. 
Records  and  information  involving 
court  proceedings,  §41-41-61. 
Accreditation  and  quality  assurance 
materials  of  health  care 
organizations,  §§41-63-21  to 
41-63-29. 
AIDS. 

Reports  by  health  care  providers  on 
status  as  carriers,  §41-34-7. 
Alcoholics  and  drug  addicts. 
Commitment  for  treatment. 
Records  pertaining  to  commitment, 

§41-31-17. 
Registration  and  other  records  of 
services,  §41-30-33. 
Ambulatory  surgical  facility 
licensing. 
Abortion  facility  licensing. 

Information  received  by  licensing 
agency,  §41-75-9. 
Anatomical  gifts. 

Registry  of  donors,  personal 
identifjdng  information, 
§41-39-139. 


CONFIDENTIALITY  OF 

INFORMATION  —Cont'd 
Birthing  center  licensing. 

Information  received  by  licensing 
agency,  §41-77-13. 
Business  records. 

Records  and  documents  subpoenaed  by 
bureau  of  narcotics,  §41-29-187. 
Cancer  registry. 

Patients'  medical  records,  §41-91-11. 
Chiropractor's  report  on  status  as 
carrier  of  Hepatitis  B  or  HIV, 
§41-34-7. 

Commitment  of  alcoholics  and  drug 
addicts,  §41-31-17. 
Records  pertaining  to  commitment, 

§41-31-17. 
Registration  and  records  of  services, 
§41-30-33. 

Controlled  substance  investigations. 

Subpoenaed  business  records  and 
documents,  §41-29-187. 
Dentist's  report  on  status  as  carrier 

of  Hepatitis  B  or  HIV,  §41-34-7. 
Early  hearing  detection  and 

intervention  program,  §41-90-5. 
Health  care  providers. 

Report  on  status  as  carrier  of 
Hepatitis  B  or  HIV,  §41-34-7. 
Health  information  network. 
Data  and  information  in  network, 
§41-119-13. 
Hepatitis  B. 

Reports  by  health  care  providers  on 
status  as  carriers,  §41-34-7. 

HIV. 

Reports  by  health  care  providers  on 
status  as  carrier,  §41-34-7. 
Home  health  agencies. 

Information  received  by  licensing 
agency,  §41-71-19. 
Hospice  care  programs,  §41-85-23. 
Hospital  licensing  agency, 

information  received,  §41-9-23. 
Hospital  records. 

Mental  treatment  facility  records, 

§41-21-97. 
Not  public  records,  privilege  of 

confidence  not  impaired,  §41-9-67. 
Infection  with  Class  1  or  Class  2 
disease. 
Notification  of  third  parties  of 

individual's  infection,  §41-23-1. 
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CONFIDENTIALITY  OF 
INFORMATION  —Cont'd 

Medical  or  dental  review 
committees. 

Evaluation  and  review  of  professional 
health  services  providers. 
Proceedings  and  records  of 
committees,  §41-63-9. 
Registry  program  of  the  condition  and 
treatment  of  persons  seeking 
medical  care,  §41-63-4. 
Mental  institution's  records  and 

patient  information,  §41-21-97. 
Mississippi  health  information 
network. 
Data  and  information  in  network, 
§41-119-13. 
Nurse's  report  on  status  as  carrier 
of  Hepatitis  B  or  HIV,  §41-34-7. 
Optometrist's  report  on  status  as 
carrier  of  Hepatitis  B  or  HIV, 
§41-34-7. 

Patient's  records  or  information. 

Mental  patients  at  treatment  facilities, 
§41-21-97. 
Physician's  report  on  status  as 
carrier  of  Hepatitis  B  or  HIV, 
§41-34-7. 
Podiatrist's  report  on  status  as 
carrier  of  Hepatitis  B  or  HIV, 
§41-34-7. 
Sexually  transmitted  diseases. 
Testing  for  and  treatment  of  provided 
by  county  health  departments, 
§41-23-30. 
State  medical  examiner. 

Copies  of  medical  reports  received, 
§41-61-63. 
Trauma  registry,  §41-59-77. 
Utilization  review  of  medical 
services. 
Disclosure  or  publication  of 

information  prohibited  without 
consent  or  authorization, 
§41-83-17. 

CONFINEMENT  OF  PERSONS 
INFECTED  WITH  SEXUALLY 
TRANSMITTED  DISEASE, 

§41-23-27. 

CONFLICTS  OF  INTEREST. 
Hospital  equipment  and  facilities 
authority. 

Members,  employees  or  agents, 
§41-73-21. 


CONSENT. 
Abortion. 

Consent  of  woman  generally, 

§§41-41-31  to  41-41-45. 
Minors,  performance  of  abortion  upon, 

§§41-41-51  to  41-41-63. 
Parental  consent  for  performance  of 
abortion  upon  minor,  §§41-41-51 
to  41-41-63. 
Surgical  or  medical  treatment  or 
procedures  in  connection  with 
pregnancy  or  childbirth  generally. 
Female  regardless  of  age  or  marital 
status  empowered  to  give 
consent,  §41-41-3. 
Advertisement  for  health  care 

services,  §§41-121-1  to  41-121-11. 
AIDS  antibody  test  conducted 
without  consent  of  patient, 
§41-41-16. 
Alcohol  or  drug  use  by  minor 
causing  mental  or  emotional 
problems. 
Physician  treating  minor  not  required 
to  obtain  parental  consent, 
§41-41-14. 
Autopsies. 

Performance  without  court  order, 
§41-37-25. 
Blood  donations  by  minors, 

§41-41-15. 
Childbirth. 

Surgical  or  medical  treatment  or 
procedures  in  connection  with. 
Female  regardless  of  age  or  marital 
status  empowered  to  give 
consent,  §41-41-3. 
Children  and  minors. 
Asthma  and  anaphylaxis  medication, 
self  administration. 
Public  and  nonpublic  school 
students,  §41-79-31. 
Surgical  or  medical  treatment  or 
procedures. 
Blood  donations,  §41-41-15. 
Court  consenting  or  ordering 

treatment,  expense,  §41-41-9. 
Implied  consent  in  emergency 

situation,  §41-41-7. 
Mental  or  emotional  problems 

resulting  from  alcohol  or  drugs. 
Parental  consent  for  treatment  not 
necessary,  §41-41-14. 
Persons  authorized  and  empowered 
to  give  consent,  §41-41-3. 
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CONSENT  —Cont'd 
Children  and  minors  — Cont'd 
Surgical  or  medical  treatment  or 
procedures  — Cont'd 
Venereal  disease. 

Parental  consent  not  necessary  for 
treatment,  §41-41-13. 
Commitment  of  persons  with  mental 
illness  or  intellectual  disability. 
Respondent  knowingly  waiving  rights, 
§41-21-76. 
Contraceptive  supplies  and 
information  furnished  by 
physician  to  minor. 
Parental  consent,  §41-42-7. 
HIV  antibody  test  conducted 
without  consent  of  patient, 
§41-41-16. 
Hospice  inspections. 
Application  for  license  constitutes 
consent,  §41-85-9. 
Hospital  records. 

Early  retirement  of  record,  patient's 

and  physician's  consent,  §41-9-71. 
Retirement  of  x-ray  film,  patient's 
consent,  §41-9-69. 
Implied  consent. 
Emergency  medical  treatment, 

§41-41-7. 
Hospice  inspections. 
Application  for  license  constitutes 
consent,  §41-85-9. 
Informed  consent. 
Abortion. 

Consent  of  woman  generally, 
§§41-41-31  to  41-41-45. 
Interception  of  wire  or  oral 
communications. 
Party  consenting  to  interception 
exempt  from  civil  liability, 
§41-29-531. 
Medical  or  surgical  procedures. 
Abortion. 

Consent  of  woman  generally, 

§§41-41-31  to  41-41-45. 
Parental  consent  for  performance  of 
abortion  upon  minor,  §§41-41-51 
to  41-41-63. 
Generally,  §§41-41-1  to  41-41-17. 
Health-care  decisions,  §§41-41-201  to 
41-41-229. 
Parental  consent. 
Abortion  performed  upon  minor, 
§§41-41-51  to  41-41-63. 


CONSENT  —Cont'd 
Parental  consent  — Cont'd 
Asthma  and  anaphylaxis  medication, 
self  administration. 
Public  and  nonpublic  school 
students,  §41-79-31. 
Contraceptive  supplies  and 
information  furnished  by 
physician  to  minor,  §41-42-7. 
Surgical  or  medical  treatment  on 
minors,  §41-41-3. 
Mental  or  emotional  problems 

resulting  from  alcohol  or  drugs. 
Parental  consent  not  required, 
§41-41-14. 
Venereal  disease. 

Parental  consent  not  required, 
§41-41-13. 
Pregnancy. 

Consent  for  surgical  or  medical 
treatment  or  procedures  in 
connection  with. 
Female  regardless  of  age  or  marital 
status  empowered  to  give 
consent,  §41-41-3. 
Tanning  devices  at  tanning 
facilities. 
Use  by  children  under  18  years  of  age, 
§41-115-1. 
Utilization  review  of  medical 
services. 
Disclosure  or  publication  of 
information,  §41-83-17. 
Venereal  disease. 

Physicians  treating  minors. 
Parental  consent  not  required, 
§41-41-13. 
Voluntary  consent. 
Abortion. 

Consent  of  woman  generally, 
§§41-41-31  to  41-41-45. 
Wiretapping. 

Party  consenting  to  interception 
exempt  from  civil  liability  for 
violation,  §41-29-531. 

CONSENT  TO  SURGICAL  OR 
MEDICAL  PROCEDURES. 
Abortion. 

Consent  of  woman  upon  whom 
abortion  to  be  performed 
generally,  §§41-41-31  to  41-41-45. 

Minors,  performance  of  abortion  upon, 
§§41-41-51  to  41-41-63. 

Parental  consent  for  performance  of 
abortion  upon  minor,  §§41-41-51 
to  41-41-63. 
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CONSENT  TO  SURGICAL  OR 
MEDICAL  PROCEDURES 

—Cont'd 
Generally,  §§41-41-1  to  41-41-17. 
Health-care  decisions,  §§41-41-201  to 

41-41-229. 

CONSERVATION  OFFICERS. 
Dogs  running  at  large. 

Duties,  §41-53-11. 
Rabies  control,  enforcement, 

§41-53-13. 

CONTAINERS. 

Dangerous  caustic  or  corrosive 
substances  intended  for 
household  use. 

Selling  misbranded  parcel,  package  or 
container,  §§41-29-1  to  41-29-17. 

CONTAMINATION. 
Drinking  water. 

Safe  drinking  water  act  of  1997. 
Generally,  §§41-26-1  to  41-26-101. 
Public  water  system. 
Actions  by  director  when  contaminant 
likely  to  enter  public  water 
system,  §41-26-9. 

CONTEMPT. 

Interception  of  wire  or  oral 
communications. 

Sealing,  custody  and  destruction  of 
recordings  or  applications  for 
orders. 

Violations  of  provisions,  §41-29-521. 
Wiretapping. 

Sealing,  custody  and  destruction  of 
recordings  or  applications  for 
orders  authorizing. 
Violations  of  provisions,  §41-29-521. 

CONTINUING  EDUCATION. 
Hospital  boards  of  trustees, 

§41-7-140. 
Limited  x-ray  machine  operators. 

Practice  of  medical  radiation 
technology,  §41-58-5. 
Medical  radiation  technology, 

practice  of,  §§41-58-3,  41-58-5. 
Nuclear  medicine  technologist. 
Practice  of  medical  radiation 

technology,  §§41-58-3,  41-58-5. 
Radiation  therapist. 

Practice  of  medical  radiation 

technology,  §§41-58-3,  41-58-5. 


CONTINUING  EDUCATION  —Cont'd 
Radiologic  technologists. 

Practice  of  medical  radiation 

technology,  §§41-58-3,  41-58-5. 

CONTRACEPTIVES. 

Family  planning,  §§41-42-1  to  41-42-7. 

Public  schools. 

Prevention  of  teen  pregnancy  pilot 
program,  §41-79-5. 
Pilot  programs  for  districts  with 
highest  number  of  teen 
pregnancies,  §41-79-55. 

CONTRACTS. 
Bond  holders. 

Hospital  equipment  and  facilities 
authority. 
Bond  resolution  or  related 
instrument  contract  with 
holders,  §41-73-45. 
Bureau  of  narcotics. 
Special  contract  agents  or 
investigators,  §41-29-112. 
Donation  of  transplantable  part  of 
human  body  to  medical  science 
or  medical  purpose,  §41-39-9. 
Hospice  care  programs. 

Contracting  out  services,  §41-85-15. 
Contractual  arrangements  for 
inpatient  care,  §41-85-15. 
Hospital  equipment  and  facilities 
authority. 
Bond  resolution  or  related  instrument 
contract  with  holders  of  bonds, 
§41-73-45. 
Community  hospitals  contracting  with 
authority  for  financing  or 
refinancing,  §41-73-47. 

CONTRARY  TO  GENERALLY 
ACCEPTED  HEALTH-CARE 
STANDARDS. 

Health-care  decisions. 

Institution  or  provider  declining  to 
comply  with  decision,  §41-41-215. 

Provisions  not  to  authorize  or  require 
providers  or  institutions  to 
provide,  §41-41-227. 

CONTROLLED  SUBSTANCES. 
Uniform  controlled  substances  law, 

§§41-29-101  to  41-29-191. 

CONVALESCENT  HOMES. 

Health  certificate  of  need  program, 

§§41-7-171  to  41-7-209. 


1198 


Index 


CONVEYANCES. 

Community  hospital  by  county  or 

municipal  owner,  §41-13-15. 
Hospital  facilities  or  other  property. 

Authority  of  county  board  of 
supervisors  or  municipahty, 
§41-7-145. 

CORDLESS  TELEPHONES. 
Interception  of  wire  or  oral 
communications. 

General  provisions,  §§41-29-501  to 

41-29-536. 
Pen  registers,  §41-29-701. 

CORONER  PRO  TEMPORE. 

Appointment  on  coroners 

unsuccessful  completion  of 
death  investigation  school, 
§41-61-57. 

Recognition  as  county  medical 
examiner  or  county  medical 
examiner  investigator,  §41-61-57. 

CORONERS. 
Autopsies. 

Generally,  §§41-37-1  to  41-37-25. 
Autopsy  report. 

Circuit  clerk  to  keep  and  preserve  and 
make  available  to,  §41-37-13. 
Brain  death,  §§41-36-1,  41-36-3. 
County  medical  examiners  or  county 
medical  examiner  investigators. 
Medical  examiners  generally, 
§§41-61-51  to  41-61-79. 
Dead  body  not  claimed  for  burial  or 
cremation. 
Notice  to  board  of  supervisors, 
§41-39-5. 

Determination  of  death,  §§41-36-1, 

41-36-3. 
Medical  examiners. 

General  provisions,  §§41-61-51  to 
41-61-79. 
Pro  tempore,  §41-61-57. 

CORPSES. 

Anatomical  gifts,  §§41-39-101  to 

41-39-149. 
Burial. 

Cemeteries,  §§41-43-1  to  41-43-57. 
Dead  fetus. 

Defined,  §41-39-1. 
Disposition,  §41-39-1. 

Hospital  or  midwife  acquiring, 
§41-39-3. 
Death  investigations. 

Medical  examiners  generally, 
§§41-61-51  to  41-61-79. 


CORPSES  —Cont'd 
Unclaimed  dead  bodies. 

Disposition,  §41-39-5. 

CORROSIVE  SUBSTANCES. 
Caustic  poison  law  of  1930,  §§41-29-1 
to  41-29-17. 

COSTS. 

Commitment  of  alcoholics  and  drug 
addicts. 

Commitment  and  support  costs, 
§41-31-15. 

Commitment  of  persons  with  mental 
illness  or  intellectual  disability. 

Hearing  and  appeal  of  final 

commitment  order,  §41-21-85. 
Payment  of  costs  incidental  to  court 
proceedings,  §41-21-79. 
Interception  of  wire  and  oral 
communications. 
Civil  action  for  violation  of  article, 
§41-29-529. 

COUNSELORS. 
Addiction  counselors. 

Certification  or  licensing  by  state 
board  of  metal  health,  §41-4-7. 
Health  care  rights  of  conscience, 
§§41-107-1  to  41-107-13. 

COUNTERFEIT  CONTROLLED 

SUBSTANCES. 
Controlled  substance,  defined, 

§41-29-105. 
Distribution  to  person  under  age 

twenty-one,  §41-29-145. 
Reproducing  trademark,  trade  name 

or  other  identifying  mark. 
Labeling  rendering  drug  counterfeit 
substance,  §41-29-143. 
Selling,  transferring,  distributing, 

etc.,  §41-29-139. 

COUNTIES. 

Air  ambulance  service  districts. 

Generally,  §§41-55-31  to  41-55-57. 
Ambulance  services. 

Air  ambulance  service  districts, 

§§41-55-31  to  41-55-57. 
Emergency  medical  service  districts, 
§§41-59-51  to  41-59-59. 
Established  to  provide  ambulance 
service  for  areas,  §41-59-51. 
Licensing,  permitting  of  vehicles, 

subscription  programs,  §§41-59-1 
to  41-59-85. 
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COUNTIES  —Cont'd 
Appropriations. 

University  of  Mississippi  medical 
center. 

Residents  using  facilities,  §41-11-7. 
Bond  issues. 

Community  hospitals,  §§41-13-19  to 
41-13-23. 
Cemeteries. 

Private  family  cemeteries. 

Board  of  supervisors  establishing  or 
designating  location,  §41-43-1. 
Children  with  an  intellectual 
disability. 
Nonprofit  corporations  operating 
programs  for. 
Contributions  to,  certain  counties, 
§41-19-91. 

Commitment  of  persons  with  mental 
illness  or  intellectual  disability. 

Costs  of  commitment  proceedings. 
Payment  out  of  county  funds, 

respondent  indigent,  §41-21-79. 
Community  hospitals. 

Generally,  §§41-13-10  to  41-13-53. 
Coroners. 

Coroner  pro  tempore. 
Appointment  on  coroners 

unsuccessful  completion  of 
death  investigation  school, 
§41-61-57. 
Recognition  as  county  medical 
examiner  or  county  medical 
examiner  investigator, 
§41-61-57. 
Recognition  as  county  medical 
examiner  or  county  medical 
examiner  investigator. 
County  medical  examiners  and 
county  medical  examiner 
investigators  generally, 
§§41-61-57  to  41-61-61. 
Medical  examiners  generally, 

§§41-61-51  to  41-61-79. 
Successful  completion  of  death 
investigation  training  school, 
§41-61-57. 
County  attorneys. 
Caustic  poison  law. 

Prosecution  upon  presentation  of 
satisfactory  evidence,  §41-29-17. 
County  health  officers. 
Autopsies. 

Petitioning  for  performance  of 
autopsy,  §41-37-23. 


COUNTIES  —Cont'd 
Departments  of  health. 

Abolition  of  other  local  health  agencies 

and  departments,  §41-3-43. 
Control  over  health  matters,  §41-3-43. 
County  authorized  in  discretion  to 

create,  §41-3-43. 
Director. 
Appointment,  qualifications, 
§41-3-43. 

Powers  and  duties,  report,  §41-3-45. 
Records  of  activities,  §41-3-51. 
Removal  by  state  board  of  health, 
§41-3-45. 

Summary  suspension  by  state  board 
of  health,  §41-3-45. 
Maintenance  of  department  by  board 
of  supervisors,  §41-3-53. 
Drinking  water. 

Local  governments  and  rural  water 
systems  improvements  revolving 
loan  and  grant  program,  §41-3-16. 
Administration  by  state  board  of 
health,  §41-3-15. 
Mississippi  safe  drinking  water  act  of 
1997,  §§41-26-1  to  41-26-101. 
Emergency  medical  services. 
Districts,  §§41-59-51  to  41-59-59. 
Established  to  provide  emergency 
hospital  care  and  ambulance 
service,  §41-59-51. 
Election  of  county  to  be  included  or 

excluded,  §41-59-47. 
Generally,  §§41-59-1  to  41-59-85. 
Family  cemeteries. 

Board  of  supervisors  establishing  or 
designating  location,  §41-43-1. 
Health  departments. 
Abolition  of  other  local  health  agencies 

and  departments,  §41-3-43. 
Control  over  health  matters,  §41-3-43. 
County  authorized  in  discretion  to 

create,  §41-3-43. 
Director. 
Appointment,  qualifications, 

§41-3-43. 
Powers  and  duties,  §41-3-49. 
Records  of  activities,  §41-3-51. 
Removal,  summary  suspension, 
§41-3-45. 
Maintain  and  support  by  board  of 

supervisors,  §41-3-53. 
Sexually  transmitted  diseases. 
Free  confidential  testing  and 
treatment,  §41-23-30. 
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COUNTIES  —Cont'd 
Health  districts. 

Amount  contributed  for  maintaining 
and  supporting. 
Agreement  among  counties, 
§41-3-53. 

Creation  by  state  board  of  health  for 

two  or  more  counties,  §41-3-43. 
Director. 
Appointment,  quahfications, 
§41-3-43. 

Salaries  recommended  by  state  board 

of  health,  §41-3-53. 
Health  officers. 
Appointment  by  state  board  of  health, 

§41-3-37. 
Duties,  §41-3-41. 
Orders  of  officer  with  respect  to 

life-threatening  communicable 

disease. 

Knowingly  and  willfully  violating, 
§41-23-2. 

Sanitary  rules  and  regulations  made 
by  state  board  of  health. 
Enforcement  by  officers,  §41-3-17. 
Hospital  facilities  or  property, 

conveyance,  §41-7-145. 
Hospitals. 

Community  hospital,  §§41-13-10  to 
41-13-53. 
Individual  on-site  wastewater 
disposal  systems. 
Authority  to  adopt  more  restrictive 
ordinance,  §41-67-15. 
Joint  action  by  two  or  more 
counties. 
County  mosquito  control  commissions, 
§§41-27-19  to  41-27-31. 
Medical  examiners. 

General  provisions,  §§41-61-51  to 
41-61-79. 

Investigators,  §§41-61-57  to  41-61-61. 
Mental  illness  and  intellectual 

disability  facilities  and  services. 

Costs  of  commitment  proceedings. 
Payment  out  of  county  funds, 

respondent  indigent,  §41-21-79. 
Minimum  standards  and  services. 
Facilities  housing  persons  ordered 
involuntarily  admitted  to 
treatment  center. 
Certification  and  establishment  by 

state  department,  §41-4-7. 
Deficiencies  found  by  department, 
effect,  §41-4-7. 


COUNTIES  —Cont'd 

Mental  illness  and  intellectual 

disability  facilities  and  services 

—Cont'd 
Nonprofit  corporations  operating 
programs  for  children  with 
intellectual  disabilities. 
Contributions  to,  certain  counties, 
§41-19-91. 
Regional  facilities  and  services, 
§§41-19-31  to  41-19-43. 
Commitment  of  patients  by 

chancellors  or  chancery  clerks, 
§§41-19-41,  41-19-43. 
Contributions  by  municipality  in 

region,  §41-19-39. 
Location  of  facilities  and  services, 

§41-19-37. 
Regional  commission,  §§41-19-33, 

41-19-35. 
Selection  of  regional  district, 

§41-19-31. 
Special  tax  for  construction, 
operation  and  maintenance, 
§41-19-39. 
Zoning  ordinances  and  regulations, 
subject  to,  §41-19-38. 
Mosquito  control  commissions. 
Generally,  §§41-27-1  to  41-27-33. 
Rice  field  mosquito  control  law, 
§§41-27-101  to  41-27-133. 
Nonprofit  corporations  operating 
programs  for  children  with  an 
intellectual  disability. 
Contributions  to,  certain  counties, 
§41-19-91. 
Private  family  cemeteries. 

Board  of  supervisors  establishing  or 
designating  location,  §41-43-1. 
Prosecuting  attorneys. 
Autopsies. 

Petition  for  court  order,  §41-37-9. 
Public  health  districts. 
Amount  contributed  for  maintaining 
and  supporting. 
Agreement  among  counties, 
§41-3-53. 

Creation  by  state  board  of  health  for 

two  or  more  counties,  §41-3-43. 
Director. 
Appointment,  qualifications, 
§41-3-43. 

Salaries  recommended  by  state  board 
of  health,  §41-3-53. 
Rice  field  mosquito  control  law, 

§§41-27-101  to  41-27-133. 
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COUNTIES  —Cont'd 
Septic  tanks  and  systems. 

Authority  to  adopt  more  restrictive 
ordinances,  §41-67-15. 
Sexually  transmitted  disease 

enforcement  by  state  board  of 
health. 
Donations  by  county  to  board, 
§41-23-31. 
Unclaimed  dead  bodies. 

Responsibility  for  burial  or  cremation, 
§41-39-5. 

University  of  Mississippi  medical 
center. 

Appropriations  by  counties  whose 

residents  use  facilitates,  §41-11-7. 
Water  and  wastewater. 
Septic  tanks  and  systems. 
Authority  to  adopt  restrictive 
ordinances,  §41-67-15. 
Water  systems. 

Local  governments  and  rural  water 
systems  improvements  revolving 
loan  and  grant  program,  §41-3-16. 
Administration  by  state  board  of 
health,  §41-3-15. 
Mississippi  safe  drinking  water  act  of 
1997,  §§41-26-1  to  41-26-101. 

COUNTY  ATTORNEYS. 
Bureau  of  narcotics. 

Cooperation  with  bureau,  bureau  use 
of  facilities  and  personnel, 
§41-29-109. 
Caustic  poison  law. 

Prosecution  upon  presentation  of 
satisfactory  evidence,  §41-29-17. 

COUNTY  BOARD  OF 

SUPERVISORS. 
County  health  officers. 

Appointment  certified  by  state  board 

of  health  to  supervisors,  §41-3-37. 
Report  of  actions  and  investigations  to 
board,  §41-3-41. 
County  mosquito  control 
commissions. 
Appointment  of  members  with 

approval  of  state  health  officer, 
§41-27-1. 

Joint  actions  by  two  or  more  counties, 

§§41-27-19  to  41-27-31. 
Providing  office  space,  §41-27-1. 
Hospital  facilities  or  property, 

conveyance,  §41-7-145. 
Private  family  cemeteries. 

Establishing  or  designating  location, 
§41-43-1. 


COUNTY  BOARD  OF  SUPERVISORS 

—Cont'd 
Regional  mental  illness  and 
retardation  facilities  and 
services. 

Selection  of  regional  district, 
§41-19-31. 
Unclaimed  dead  bodies. 

Responsibility  for  burial  or  cremation, 
§41-39-5. 
Vital  records. 

Appropriation  of  funds  for  perfecting 
registration,  §41-57-15. 

COUNTY  BONDS,  UNIFORM 
SYSTEM  FOR  ISSUANCE. 

Community  hospitals,  §§41-13-19  to 
41-13-23. 

COUNTY  DEPARTMENT  OF  • 

HEALTH. 
Abolition  of  other  local  health 

agencies  and  departments, 

§41-3-43. 
Control  over  health  matters, 

§41-3-43. 

County  authorized  in  discretion  to 

create,  §41-3-43. 
Director. 

Appointment,  qualifications,  §41-3-43. 
Powers  and  duties,  report,  §41-3-49. 
Records  of  activities,  §41-3-51. 
Removal  by  state  board  of  health, 
§41-3-45. 

Summary  suspension  by  state  board  of 
health,  §41-3-45. 
Maintenance  of  department  by 

board  of  supervisors,  §41-3-53. 
Officers  and  employees  subject  to 
jurisdiction  of  state  board  of 
health,  §41-3-51. 
Office  space  provided  by  board  of 

supervisors,  §41-3-53. 
Salaries,  appropriations  by  county 

to  pay,  §41-3-53. 
Sexually  transmitted  diseases. 
Free  confidential  testing  and 
treatment,  §41-23-30. 
Travel  expenses,  payment  by  board 
of  supervisors,  §41-3-53. 

COUNTY  HEALTH  OFFICERS. 
Appointment  by  state  board  of 

health,  §41-3-37. 
Autopsies. 

Petition  for  autopsy  to  be  performed, 
§41-37-23. 
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COUNTY  HEALTH  OFFICERS 

—Cont'd 
Duties,  §41-3-41. 
Orders  with  respect  to 

life-threatening  communicable 
disease. 
Knowingly  and  willfully  violating, 
§41-23-2. 

Report  of  action  and  information, 

§41-3-41. 

Sanitary  rules  and  regulations  made 
by  state  board  of  health. 

Enforcement  by  officers,  §41-3-17. 

COUNTY  MEDICAL  EXAMINERS. 
Investigators,  §§41-61-57  to  41-61-61. 
Medical  examiners  generally, 

§§41-61-51  to  41-61-79. 

COUNTY  MOSQUITO  CONTROL 

COMMISSIONS,  §§41-27-1  to 

41-27-133. 
Aid  from  other  sources  accepted, 

§41-27-7. 
Aim  of  commission,  §41-27-1. 
Annual  report  filed  with  state  health 

officer  and  county  board  of 

supervisor,  §41-27-17. 
Appointment  of  members,  §41-27-1. 
Audit  of  books  and  records, 

§41-27-29. 
Billing  claims  to  requesting  county 

or  municipality,  §41-27-9. 
Bond  of  president  and  secretary, 

§41-27-1. 

Cost  of  services,  payment  by  county 
or  municipality  requesting, 

§41-27-9. 

Director  of  state  board  of  health. 

Ex  officio  member,  §41-27-3. 
Duties,  §41-27-29. 
Elimination  of  breeding  and 

producing  places,  §41-27-9. 
Estimate  of  money  required  for 
ensuing  year,  filing  with  state 
health  officer,  §41-27-11. 
Existing  laws  not  affected,  §41-27-33. 
Expenditure  of  funds,  §41-27-15. 
Federal  income  tax,  social  security 
tax  and  state  retirement 
contribution. 
Withholding  from  employees  wages, 
§41-27-29. 
General  fund  levy. 

Including  amount  of  money  approved 
by  commission  in,  §41-27-13. 


COUNTY  MOSQUITO  CONTROL 

COMMISSIONS  —Cont'd 
Joint  action  by  two  or  more 
counties,  §41-27-19. 
Agreement  between  counties, 

§41-27-19. 
Amount  of  funds  to  be  applied  to 
control  work. 
Supervisors  to  indicate,  §41-27-23. 
Approval  and  allowance  for  payment 
of  expenses. 
Submission  of  approved  list  to 
supervisor,  §41-27-27. 
Copies  of  approval  of  allowance  for 
expenses,  forwarding  to 
supervisor,  §41-27-25. 
Default  by  county,  elimination  from 

membership,  §41-27-31. 
Duties  of  joint  commission,  §41-27-29. 
Elimination  of  county  and  default  from 

membership,  §41-27-31. 
Fiscal  management  generally, 

§41-27-21. 
Notice  of  amount  provided  for 

mosquito  control  work  in  budget, 
§41-27-23. 
Payment  of  expenses,  approval  and 

allowance,  §41-27-25. 
Submission  of  list  of  approved 

allowances  to  board  of  supervisors, 
§41-27-27. 
Withdrawal  of  dissatisfied  county  from 
agreement,  §41-27-23. 
Municipalities,  furnishing  services 

to,  §41-27-9. 
Oath  of  office,  §41-27-1. 
Office  for  meetings,  records  and 
documents. 
Board  of  supervisors  to  supply, 
§41-27-1. 
Officers,  §41-27-1. 
Outside  aid  accepted,  §41-27-7. 
Payment  of  funds,  §41-27-15. 
Per  diem,  §41-27-1. 
Plan  of  work  to  be  done  and 
methods  employed. 
Filing  with  state  health  officer, 
§41-27-11. 
Powers,  §41-27-9. 
Purchases  and  expenditures, 

§41-27-29. 
Rice  field  mosquito  control, 
§§41-27-101  to  41-27-133. 
Abolition  of  commission  on 
determination. 
Control  program  not  feasible  or 
practical,  §41-27-113. 
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COUNTY  MOSQUITO  CONTROL 

COMMISSIONS  —Cont'd 
Rice  field  mosquito  control  — Cont'd 
Abolition  of  control  program  if  not 

feasible  or  need  no  longer  existing, 

§41-27-133. 
Application  for  permit  for  rice 

production,  §41-27-117. 
Bond  of  commissioner,  §41-27-109. 
Borrowing  money  for  purposes  of 

issuance  of  note. 
Cost  exceeding  estimated  cost, 
§41-27-127. 
Cooperation  with  state  or  federal 

agencies,  §41-27-129. 
Cost  exceeding  estimated  cost, 

§41-27-127. 
County  agricultural  extension  agent, 

member,  §41-27-105. 
County  health  officer,  member, 

§41-27-105. 
Creation,  §41-27-103. 
Criminal  penalty  for  wilfully  refusing 

to  comply  with  provisions, 

§41-27-125. 
Declaration  of  purpose,  §41-27-101. 
Determination  by  board  of  supervisors 

as  to  feasibility  or  practicality  of 

control  program,  §41-27-113. 
Employment  of  individuals,  power  of 

commission,  §41-27-121. 
Employment  of  personnel,  powers, 

§41-27-107. 
Estimated  cost  of  control  program, 

investigation,  §41-27-113. 
Expenses,  payment  by  county, 

§41-27-119. 
Expenses  for  attendance  at  meetings, 

§41-27-111. 
Failure  of  rice  producers  to  comply 

with  provisions,  §41-27-123. 
Criminal  penalty,  §41-27-125. 
Feasible  method  of  control  and 

extermination,  investigation, 

§41-27-113. 
Fee  for  permits  for  rice  production, 

§41-27-115. 
Funds  placed  in  special  fund  in  county 

depository,  §41-27-131. 
General  powers,  §41-27-107. 
Meetings,  §41-27-109. 
Member,  §41-27-105. 
Office  facilities  furnished  by  board  of 

supervisors,  §41-27-119. 
Officers,  §41-27-109. 


COUNTY  MOSQUITO  CONTROL 

COMMISSIONS  —Cont'd 
Rice  field  mosquito  control  — Cont'd 
Order  of  board  of  supervisors  creating, 

§41-27-103. 
Penalty  for  failure  of  rice  producers  to 
comply  with  provisions, 
§41-27-123. 
Criminal  penalty,  §41-27-125. 
Per  diem,  §41-27-111. 
Permits  for  rice  production. 
Application  for  permit,  §41-27-117. 
Board  of  supervisors  ordering, 
§41-27-115. 
Petition  by  qualified  electors 

requesting  creation,  §41-27-103. 
Poisons  or  other  mosquito  control 
material,  contracting  for, 
§41-27-121. 
Purchase  of  equipment  by  commission, 

§41-27-121. 
Report  as  to  estimated  cost  of  control 

program,  §41-27-113. 
Rice  producer,  member,  §41-27-105. 
Special  fund  in  county  depository, 

§41-27-131. 
Termination  of  control  program  if  not 
feasible  and  need  no  longer  exist, 
§41-27-133. 
Transfers  to  general  county  fund. 
Cost  exceeding  estimated  cost, 
§41-27-127. 
Vacancies  by  resignation  or  otherwise, 
§41-27-105. 
State  health  officer. 

Ex  officio  member,  §41-27-3. 
Surveys,  maps  and  information 
furnished  by  state  board  of 
health,  §41-27-5. 
Terms,  §41-27-1. 
Vacancies,  §41-27-1. 

COUNTY  PROSECUTING 

ATTORNEYS. 
Autopsies. 

Petition  for  court  order,  §41-37-9. 
Autopsy  report. 

Circuit  clerk  to  keep  and  preserve  and 
make  available  to,  §41-37-13. 

COUNTY  REGISTRARS. 
Deaths  in  counties. 

Local  registrars,  §§41-57-11,  41-57-13. 
Vital  statistics. 

Birth  of  person  whose  birth  was  not 
registered. 
Proceedings  to  adjudicate  true  date 
of  birth,  §41-57-19. 
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COUNTY  REGISTRARS  —Cont'd 
Vital  statistics  — Cont'd 

Lists  of  deaths  to  be  furnished  to 
county  registrar,  §41-57-13. 

COURT  ORDERED  MEDICAL 

TREATMENT. 
Adults  of  unsound  mind  or  minors, 

§41-41-9. 

COVENANTS. 

Hospital  equipment  and  facilities 
authority. 

Procedure  for  issuing,  §41-73-37. 
Trust  indentures,  §41-73-43. 

COVERT  ENTRY. 
Interception  of  oral  or  wire 
communications. 

Apphcation  for  order  to  state  if 

necessary,  §41-29-513. 
Defined,  §41-29-501. 
Requirements  for  order  authorizing, 

§41-29-515. 
Residential  entry  solely  for  purposes  of 

intercepting  communication 

prohibited,  §41-29-515. 

CPR. 

Advanced  life  support  services  and 
training,  §§41-60-11,  41-60-13. 

CREMATION. 

Certification  by  medical  examiner 

prior  to  cremation,  §41-61-69. 
Medical  examiners'  fees,  §41-61-69. 
Unclaimed  dead  bodies. 

County  responsibility,  §41-39-5. 

CRIME  DETECTION  AND  MEDICAL 
EXAMINER  LABORATORY. 

Central  office  for  crime  laboratory 
and  state  medical  examiner, 

§41-61-77. 

CRIMES. 
Abortion. 

Complications,  reports  of. 
Disclosure  of  confidential  identifying 
information,  §41-41-77. 
Women's  health  defense  act  of  2013. 
Penalties  for  violation,  §41-41-111. 
Adolescent  center  at  Brookhaven. 
Escape  of  legally  committed  resident, 

§41-19-301. 
Firearm,  deadly  weapon,  explosive. 
Unlawfully  bringing  into  facility, 
§41-19-301. 


CRIMES  —Cont'd 

Adolescent  center  at  Brookhaven 

—Cont'd 
Improperly  causing  person  to  be 

adjudged  person  with  intellectual 
disability  for  purposes  of 
admission,  §41-19-301. 
Anatomical  gifts. 

Falsification  or  destruction  of 

document  or  refusal,  §41-39-133. 
Sale  or  purchase  of  parts,  §41-39-131. 
Birth  certificates. 

False  information,  §41-57-27. 
Blood  test  performed  for 

underwriting  or  laboratory. 
Failure  to  make  required  report, 
§41-23-1. 
Boswell  regional  center. 
Escape,  §41-19-211. 
Firearm,  deadly  weapon  or  explosive. 
Bringing  into  center  or  on  grounds, 
§41-19-211. 
Improperly  causing  person  to  be 

adjudged  person  with  intellectual 
disability,  §41-19-211. 
Business  records  subpoenaed  in 
controlled  substance 
investigations. 
Unauthorized  disclosure,  §41-29-187. 
Caustic  poison  law  of  1930. 

Selling  misbranded  parcel,  package  or 
container  intended  for  household 
use,  §41-29-9. 
Criminal  penalty,  §41-29-11. 
Cemeteries. 

Perpetual  care  cemeteries. 
Failure  to  file  required  records, 
reports,  notices,  §41-43-38. 
Central  Mississippi  residential 
center. 

Possessing  firearm,  deadly  weapon  or 
explosive  on  grounds,  §41-19-279. 
Certificate  of  need  for  health  care 
facilities  or  health  services, 
§41-7-209. 
Communicable  disease  reporting. 
Failure  to  make  required  report, 
§41-23-1. 
Condition  of  patient  requiring 
special  precautions. 
Failure  to  make  required  report, 
§41-23-1. 
Controlled  substances. 

General  provisions,  §§41-29-101  to 
41-29-191. 
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CRIMES  —Cont'd 
Dangerous  caustic  and  corrosive 
substances  for  household  use. 

Selling  misbranded  parcel,  package  or 
container,  §41-29-9. 
Criminal  penalty,  §41-29-11. 
Dealers  of  controlled  substances, 

§41-29-139. 
Death  certificates. 

False  information,  §41-57-27. 
Death  of  person  diagnosed  as  having 
AIDS  or  Class  1  disease. 
Failure  to  make  required  report, 
§41-23-1. 
Drug  paraphernalia,  §41-29-139. 
Drugs. 

Uniform  controlled  substances  law 
generally,  §§41-29-101  to 
41-29-191. 
Ellisville  state  school. 

Prohibited  acts,  §41-19-116. 
Eye  inflammation  of  newborns. 
Failure  to  make  reports  or  use 

prophylactic  in  eyes  at  childbirth, 
§41-35-11. 
False  identity. 

Furnishing  false  information  to  bureau 
of  vital  statistics,  §41-57-27. 
Health  certificate  of  need  program, 

§41-7-209. 
Health  law,  rule  or  regulation 

violation,  §41-3-59. 
Home  health  agencies,  §41-71-21. 
Hospice  care  programs. 

Advertising  violations,  §41-85-25. 
Hospital  established  or  operated 

without  license,  §41-9-33. 
Hospital  indigent  care  law. 

Wrongfully  obtaining  care,  treatment 
or  hospitalization,  §41-7-39. 
Hospital  records,  §41-9-83. 
Alteration  or  destruction. 

Willful  or  intentional,  §41-10-1. 
Misleading  or  inaccurate  information. 
Willful  or  reckless  placement, 
§41-10-1. 

Hotels  and  other  transient  places. 

Failure  to  keep  guest  rooms  clean  and 
sanitary,  §41-49-9. 
House  trailer  sanitary  code 

violation,  §41-25-13. 
Hudspeth  regional  center. 
Escape,  §41-19-243. 
Firearms,  deadly  weapons  or 
explosives. 
Bringing  into  center  or  on  grounds, 
§41-19-243. 


CRIMES  —Cont'd 

Hudspeth  regional  center  — Cont'd 
Improperly  causing  person  to  be 

adjudged  person  with  intellectual 
disability,  §41-19-243. 
Immunization  of  school  children 

requirements,  failure  to  enforce, 
§41-23-37. 
Impersonation. 

Director  or  agent  of  bureau  of 
narcotics,  §41-29-159. 
Individual  on-site  wastewater 
disposal  system  violation, 
§41-67-28. 
Inflammation  of  the  eyes  of 
newborns. 
Failure  to  make  reports  or  use 

prophylactic  in  eyes  at  childbirth, 
§41-35-11. 
Interception  of  wire  or  oral 
communications. 
Criminal  penalties  for  violations, 

§41-29-533. 
General  provisions,  §§41-29-501  to 

41-29-536. 
Pen  registers,  §41-29-701. 
Marriage  certificates. 

False  information,  §41-57-59. 
Medicaid-eligible  client  for  mental 
health  benefits. 
Falsification  of  diagnosis,  §41-4-8. 
Mental  health  facilities,  admission 
or  commitment  of  person. 
Absence  without  authorization  from 
facility. 

Aiding,  abetting,  or  assisting  and 
encouraging,  §41-21-107. 
Maltreatment  of  patient,  §41-21-107. 
Unlawfully  causing  person  to  be 
adjudged  in  need  of  services, 
§41-21-107. 
North  Mississippi  and  South 
Mississippi  state  hospitals. 
Escape,  §41-19-261. 
Firearm,  deadly  weapon  or  explosive. 
Bringing  into  hospital  or  onto 
grounds,  §41-19-261. 
Improperly  causing  person  to  be 

adjudged  mentally  ill,  §41-19-261. 
North  Mississippi  regional  center. 
Escape  or  concealing  escapee, 

§41-19-15. 
Fire,  deadly  weapon  or  explosive 

brought  into  center,  §41-19-15. 
Improperly  admitting  person, 
§41-19-15. 
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CRIMES  —Cont'd 
Obesity,  weight  control  or  weight 
loss  prescriptions. 

Amphetamines  or  stimulants 

prescribed  as  exclusive  treatment, 
§41-29-139. 
Partial-birth  abortion,  §41-41-73. 
Pediatric  extended  care  centers, 

§41-125-23. 
Pen  registers,  §41-29-701. 
Perpetual  care  cemeteries. 
Failure  to  file  required  records, 
reports,  notices,  §41-43-38. 
Prescriptions. 
Acquiring  or  obtaining  prescription  for 
controlled  substance  by  fraud, 
§41-29-144. 
Rabies  inoculation  of  dogs  or  cats. 
Failure  or  refusal  to  comply, 
§41-53-13. 
Registrants  to  dispense,  distribute 
or  manufacture  controlled 
substances,  §§41-29-141,  41-29-143. 
Sanitary  code  violations. 
House  trailers,  house  trailer  camps  or 
tourist  camps,  §41-25-13. 
Sexually  transmitted  diseases. 
Rules  and  regulations  of  state  board  of 
health  as  to  persons  afflicted  with, 
violation,  §41-23-27. 
South  Mississippi  regional  center 
for  persons  with  intellectual 
disability. 
Escape  or  concealing  escapee, 

§41-19-155. 
Firearm,  deadly  weapon  or  explosive. 
Bringing  into  center  or  on  grounds, 
§41-19-155. 
Improperly  causing  person  to  be 

adjudged  person  with  intellectual 
disability,  §41-19-155. 
Subpoena  for  business  records  in 
controlled  substance 
investigations. 
Disclosure  of  existence  of  subpoena, 
§41-29-187. 
Tags  on  dead  bodies  diagnosed  with 
infectious  or  communicable 
disease. 

Failure  to  comply  with  requirements, 
§41-39-13. 
Tourist  camp  sanitary  code 

violations,  §41-25-13. 
Trafficking  in  controlled  substances, 
§41-29-139. 


CRIMES  —Cont'd 

Tuberculosis  medical  examination. 

Refusal  to  submit,  §41-33-15. 
Utilization  review  of  medical 

services,  §41-83-19. 
Vaccination  of  school  children 

requirements,  failure  to  enforce, 
§41-23-37. 
Vital  statistics. 

Violations,  penalty,  §41-57-27. 

CRIMINAL  FORFEITURES. 
Controlled  substances. 

Procedure,  petition,  inquiry  into 
ownership,  §41-29-177. 
Drug  paraphernalia. 

Procedure  regarding  disposition  of 
seized  property,  §41-29-181. 
Summary  forfeiture. 
Controlled  substances,  raw  materials 
and  paraphernalia,  §41-29-179. 

CRIMINAL  HISTORY  RECORD 

CHECKS. 
Bureau  of  narcotics. 

Special  contract  investigators, 
§41-29-112. 
Mental  health  department. 

Employees  and  volunteers,  §41-4-7. 
Mental  illness  and  mental 
retardation  facilities  and 
services. 
Regional  commission,  §41-9-210. 
Pediatric  extended  care  centers, 
§41-125-11. 

CRIMINAL  PROCEDURE. 
Abortion. 

Informed  and  voluntary  consent 

violation,  §41-41-39. 
Partial-birth  abortion,  §41-41-73. 
Waiver  of  parental  consent 

requirement  for  performance  of 
abortion  upon  minor. 
Disclosure  of  records  and 

information  involving  court 
proceedings,  §41-41-61. 
Abortion  facilities. 

Operation  without  license  and  other 
violations,  §41-75-26. 
Advertising. 

Hospice  care  program  violations, 
§41-85-25. 
Alcoholics  and  drug  addicts. 
Commitment  for  treatment. 

Providing  alcoholic  beverages  or 
drugs  to  committed  persons, 
§41-31-23. 
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CRIMINAL  PROCEDURE  —Cont'd 
Autopsies. 

Chemical  analysis  in  criminal 
investigations. 
Obtaining  services  of  chemist 

competent  to  make,  §41-37-11. 
Determining  cause  of  death  in 
criminal  cases. 
Purposes  for  which  performed, 
§41-37-3. 
Generally,  §§41-37-1  to  41-37-25. 
Report  made  available  to  district 
attorney,  county  prosecuting 
attorney,  etc.,  §41-37-13. 
Summoning  physician  or  chemist  as 
witness,  §41-37-21. 
Cemeteries,  §41-43-53. 
Certificate  of  need  for  health  care 
facilities  and  health  services. 
Venue  for  prosecuting  violations, 
§41-7-209. 

Commitment  of  alcoholics  and  drug 
addicts. 

Providing  alcoholic  beverages  or  drugs 
to  committed  persons,  §41-31-23. 
Death  investigations. 

Medical  examiners  generally, 
§§41-61-51  to  41-61-79. 
Dogs  running  at  large,  §41-53-13. 
Double  jeopardy. 

Controlled  substance  violations. 

Conviction  or  acquittal  under  federal 
law  or  law  of  another  state  for 
violation  of  article. 
Bar  to  prosecution,  §41-29-151. 
Drug  and  controlled  substance 
prosecution. 
Bar  to  prosecution  in  state. 

Conviction  or  acquittal  under  federal 
law  or  law  of  another  state  for 
violation  of  article,  §41-29-151. 
Effect  of  uniform  law  on  pending 

proceedings,  §41-29-173. 
Exemption  or  exception  to  provisions. 
Burden  of  proving,  §41-29-148. 
Need  not  be  negated  by  state, 
§41-29-148. 
Judicial  review  of  convictions  and 

orders,  §41-29-165. 
Person  holder  of  registration  or  order 
form. 

Burden  of  proving,  §41-29-148. 
Person  not  holder  of  registration  or 
order  form. 
Presumption  that,  §41-29-148. 


CRIMINAL  PROCEDURE  —Cont'd 
Drug  and  controlled  substance 
prosecution  — Cont'd 
Subpoena  of  business  records  and 

documents  by  bureau  of  narcotics, 
§41-29-187. 
Drug  paraphernalia. 

Determining  whether  object 
paraphernalia,  §41-29-105. 
Health  certificate  of  need  program. 
Venue  for  prosecuting  violations, 
§41-7-209. 
Medical  examiners. 

Generally,  §§41-61-51  to  41-61-79. 
Trafficking  in  controlled  substances. 
Indictment,  venue  of  prosecution, 
§41-29-139. 

CRISIS  INTERVENTION  TEAMS, 

§§41-21-131  to  41-21-143. 
Alternative  to  confinement  in  jail. 

Established  as,  §41-21-133. 
Collaborative  agreements, 

§41-21-135. 
Commitment  of  persons  with  mental 
illness  or  intellectual  disability. 
Referral  of  person  for  psychiatric  or 
medical  services  before  issuance  of 
writ,  §41-21-67. 
Community  mental  health  centers. 
Establishment,  §41-21-133. 
Oversight,  §41-21-135. 
Definitions,  §41-21-131. 
Emergency  psychiatric  services. 
Established  to  provide,  §41-21-133. 
Implementation  of  comprehensive 
services. 

Encouraged  to  develop,  §41-21-143. 
Single  point  of  entry,  §41-21-141. 
Establishment  by. 

Law  enforcement  agency  or 

community  mental  health  center, 
§41-21-133. 
Examination  of  person  taken  into 

custody,  §41-21-139. 
Extended  observation  beds. 
Defined,  §41-21-131. 
Licensure  of  single  point  of  entry, 
§41-21-141. 
Hospital  as  single  point  of  entry. 
Collaborative  agreement,  §41-21-135. 
Implementation  of  comprehensive 
psychiatric  emergency  services, 
§41-21-141. 
Encouraged  to  develop,  §41-21-143. 
Internal  operation,  §41-21-137. 
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CRISIS  INTERVENTION  TEAMS 

—Cont'd 

Hospital  as  single  point  of  entry 

—Cont'd 

Licensure  for  extended  observation 

beds,  §41-21-141. 
Medical  director  to  oversee. 

Appointment,  §41-21-137. 
Required  as  designated  partner, 
§41-21-133. 
Immunity. 

CIT  officer  taking  person  into  custody 
for  transport  to  single  point  of 
entry,  §41-21-139. 
Jointly  providing. 

Two  or  more  governmental  entities, 
§41-21-133. 
Law  enforcement  agencies. 

Encouraged  to  develop,  §41-21-143. 
Establishment,  §41-21-133. 
Oversight,  §41-21-135. 
Psychiatric  emergency  services. 
Defined,  §41-21-131. 
Established  to  provide,  §41-21-133. 
Implementation  of  comprehensive 
services. 

Encouraged  to  develop,  §41-21-143. 
Single  point  of  entry,  §41-21-141. 
Taking  person  into  custody  to 
transport  to  single  point  of 
entry. 

Determination  by  CIT  officer, 
immunity,  §41-21-139. 
Triage  and  referral  services. 
Defined,  §41-21-131. 
Estabhshed  to  provide,  §41-21-133. 

CRITICAL  ACCESS  HOSPITALS. 
Rural  health  network,  §§41-9-201  to 
41-9-217. 

Banking  of  licensed  hospital  acute  care 

beds,  §41-9-210. 
Designation,  §41-9-209. 

CUSTOMERS. 
Drinking  water. 

Abandonment  or  termination  of 
services  to  fifty  percent  of 
customers  of  system. 
Timely  notice  not  supplied  to 
customer  served  by  system, 
§41-26-15. 


D 

DAMAGES. 
Abortion. 

Partial-birth  abortion,  civil  action, 
§41-41-73. 
Health-care  decisions. 

Falsifying,  forging  or  fraudulently 
inducing  advance  health-care 
directive,  §41-41-221. 
Intentional  violations  by  health  care 
provider  or  institution, 
§41-41-221. 
Health  care  rights  of  conscience. 

Violations  of  act,  §41-107-11. 
Individual  on-site  wastewater 
disposal  system  causing 
discharge  off  property,  §41-67-28. 
Interception  of  wire  and  oral 
communications. 
Civil  action  for  violations  of  article, 
§41-29-529. 
Partial-birth  abortion. 

Civil  action,  §41-41-73. 
Punitive  damages. 

Health  care  rights  of  conscience. 

Violations  of  act,  §41-107-11. 
Individual  on-site  wastewater  disposal 
system  causing  discharge  off 
property,  §41-67-28. 
Interception  of  wire  and  oral 

communications,  §41-29-529. 
Treble  damages. 

Health  care  rights  of  conscience. 

Violations  of  act,  §41-107-11. 
Partial-birth  abortion,  civil  action, 
§41-41-73. 
Wiretapping. 

Civil  action  for  violation  of 

interception  of  wire  and  oral 
communications  article, 
§41-29-529. 

DANGEROUS  HOUSEHOLD 
SUBSTANCES,  §§41-29-1  to 
41-29-17. 

DAY  CARE  CENTERS. 
Community  hospital  establishing, 

§§41-13-35,  41-13-39. 

DAY  SURGERY. 

Ambulatory  surgical  facilities. 

Generally,  §§41-75-1  to  41-75-29. 
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DEAD  ANIMALS. 

Animal  and  poultry  by-products. 

Regulatory  provisions,  §§41-51-1  to 
41-51-33. 

DEAD  BODIES. 

Anatomical  gifts,  §§41-39-101  to 

41-39-149. 
Cadavers. 

Hospitals  turning  over  dead  bodies  to 
educational  institutions  in  certain 
cases,  §41-39-7. 
Contracts  for  donation  of  parts  of 

human  bodies,  §41-39-9. 
Determination  of  death,  §§41-36-1, 

41-36-3. 
Disinterment. 
Autopsies. 

Court  order,  §41-37-9. 
Reimbursement  to  sheriff  for 
expenses,  §41-37-17. 
State  medical  examiner  authorizing, 
§41-61-67. 
Dissecting  material  for  anatomical 
purposes. 
Hospitals  turning  over  dead  bodies  to 
educational  institutions,  §41-39-7. 
Donations  of  parts  of  human  bodies, 

contracts,  §41-39-9. 
Eye  enucleation,  §41-39-11. 
Fetus. 

Disposition  of  dead  fetus,  §41-39-1. 
Hospital  or  midwife,  §41-39-3. 
Hospitals  turning  over  to 

educational  institution  in 
certain  cases,  §41-39-7. 
Infectious  or  communicable  disease. 

Tags  on  dead  bodies,  §41-39-13. 
Investigation  of  death. 
Medical  examiners  generally, 
§§41-61-51  to  41-61-79. 
Tags  on  bodies  with  infectious  or 
communicable  diseases, 
§41-39-13. 
Unclaimed  dead  bodies. 
Disposition,  §41-39-5. 

DEAD  FETUS. 
Defined,  §41-39-1. 
Disposition,  §41-39-1. 

Hospital  or  midwife  acquiring, 
§41-39-3. 

DEAF  AND  HEARING  IMPAIRED. 
Newborns,  infants  and  toddlers. 

Early  identification  system,  §§41-90-1 
to  41-90-9. 


DEATH. 
AIDS. 

Report  of  death  of  person  diagnosed  as 
having,  §41-23-1. 
Autopsies,  §§41-37-1  to  41-37-25. 
Brain  death,  §§41-36-1,  41-36-3. 
Child  death  review  panel,  §41-111-1. 
Class  1  disease. 

Report  of  death  of  person  diagnoses  as 
having,  §41-23-1. 
Communicable  diseases. 

Person  diagnosed  as  having  AIDS  or 
Class  1  disease,  §41-23-1. 
Determination  of  death,  §§41-36-1, 

41-36-3. 
Drug  overdose  deaths. 

Bureau  of  narcotics  to  investigate 
circumstances,  §41-29-159. 
Reporting  suspected  deaths  to 
medical  examiner,  §41-61-59. 
Investigations. 

Investigations  as  to  cause. 

Power  of  state  board  of  health, 
§41-3-15. 
Medical  examiners  generally, 
§§41-61-51  to  41-61-79. 
Prisons  and  prisoners. 
Report  to  medical  examiner, 
§41-61-59. 
Registration  of  death. 

Death  certificates  generally,  §§41-57-3 
to  41-57-31. 
Report  of  persons  death  affecting 
public  interest  to  medical 
examiner,  §41-61-59. 
Uniform  determination  of  death  law, 
§§41-36-1,  41-36-3. 

DEATH  CERTIFICATES. 
Adjudication  by  chancery  court. 

Amendment  of  certificate,  §41-57-13. 
Affidavit  of  informant  and  funeral 

director. 
Correcting  certificate,  §41-57-13. 
Copy  certified  by  registrar  prima 

facie  evidence,  §41-57-9. 
Corrections  and  amendments, 

§41-57-13. 
False  information  for  purposes  of 

establishing  false  identity, 

§41-57-27. 
False  information  for  purposes  of 

making  incorrect  record, 

§41-57-27. 
Fee,  §41-57-11. 
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DEATH  CERTIFICATES  —Cont'd 
List  of  deaths  in  county. 

Local  registrar  to  provide  county 
registrar,  tax  assessor  and 
chairman  of  county  election 
commission,  §41-57-13. 
Medical  examiners  not  to  change  or 
amend  after  resignation  or 
removal  from  office,  §41-57-13. 
Medical  examiners  portion  of 
certificate. 
State  medical  examiner  to  complete, 
§41-61-63. 
Medical  items  on  certificate, 

amending,  §41-57-13. 
Pregnancy,  birth  or  miscarriage. 
Indicating  on  female's  death 
certificate,  §41-57-13. 
Safeguarding  of  records,  §41-57-3. 
Social  security  number  on 

application,  §41-57-7. 
Violations  of  recording,  reporting  or 
filing  information,  §41-57-27. 

DEATH  INVESTIGATIONS. 
Medical  examiners. 

Generally,  §§41-61-51  to  41-61-79. 

DEATH  STATISTICS. 
Collection  and  registration. 

Municipal  power  to  enforce,  §41-3-57. 

DEATH  WITH  DIGNITY. 
Uniform  health-care  decisions  act, 

§§41-41-201  to  41-41-229. 

DECEDENTS'  ESTATES. 
Brain  death,  §§41-36-1,  41-36-3. 
Determination  of  death,  §§41-36-1, 

41-36-3. 
Hospital  records. 
Access,  §41-9-65. 

Obtaining  copies  of  medical  records. 
Heirs,  no  executor  or  administrator 
appointed,  procedure,  §41-10-3. 
Medical  records. 
Access  to  hospital  records,  §41-9-65. 
Obtaining  copies. 
Heirs,  no  executor  or  administrator 
appointed,  procedure,  §41-10-3. 

DEEDS. 

Cemetery  sales  of  lots  and  grave 
spaces,  §41-43-45. 


DEFENSES. 

Interception  of  wire  and  oral 
communications. 

Good  faith  reliance  on  court  order. 
Defense  to  civil  or  criminal  action 
brought  under  article, 
§41-29-529. 

DEFERRAL  OF  FURTHER 

PROCEEDINGS. 
Controlled  substance  violations. 

Probation,  §41-29-150. 

DEFIBRILLATORS,  §§41-60-31  to 

41-60-35. 
Activation  of  EMS  system  and 

report  of  use  to  physician, 

§41-60-33. 
Definitions,  §41-60-31. 
Individuals  authorized  to  use, 

§41-60-35. 
Manual  mode,  requirements  for 

operation  in,  §41-60-33. 
Physician  to  exercise  medical 

control  over  person  using, 

§41-60-33. 
Requirements  for  use,  §41-60-33. 
Training  in  CPR  and  in  use  of  AED 

required,  §41-60-33. 

DEFINED  TERMS. 
Abortion. 

Abortion  complication  reporting  act, 

§41-41-76. 
Abortion  restrictions,  women's  health 

defense  act  of  2013,  §41-41-105. 
Ambulatory  surgical  facilities, 

§41-75-1. 
Informed  and  voluntary  consent  of 

woman,  §41-41-31. 
Performance  of  abortion  upon  minor, 

§41-41-51. 
Abortion  facility. 

Ambulatory  surgical  facilities, 

§41-75-1. 
Abortion-inducing  drug. 

Abortion  restrictions,  women's  health 

defense  act  of  2013,  §41-41-105. 
Acquisition. 

Mississippi  health  information 

network  (MS-HIN),  §41-119-15. 

Act. 

Children's  health  insurance  program, 
§41-86-5. 
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DEFINED  TERMS  —Cont'd 
Administer. 

Uniform  controlled  substances  law, 
§41-29-105. 
Administering  agency. 

Children's  health  insurance  program, 
§41-86-5. 
Administrator. 

Community  hospitals,  §41-13-10. 
Safe  drinking  water  act  of  1997, 
§41-26-3. 
Adult. 

Anatomical  gifts,  §41-39-103. 
Health-care  decisions,  §41-41-203. 
Advanced  life  support,  §41-60-11. 
Advanced  life  support  personnel, 

§41-60-11. 
Advanced  treatment  system. 

Individual  on-site  wastewater  disposal 
system  law,  §41-67-2. 
Advance  health-care  directive, 
§41-41-203. 
Anatomical  gifts,  §41-39-141. 
Adverse  event. 

Abortion,  women's  health  defense  act 
of  2013,  §41-41-109. 
Advertisement. 

Advertisement  for  health  care  services, 
§41-121-5. 

AED. 

Use  in  sudden  cardiac  death  cases, 
§41-60-31. 
Affected  person. 

Health  care  certificate  of  need  law, 

§41-7-173. 
Rural  health  availability  act, 
§41-9-305. 
Agent. 

Anatomical  gifts,  §41-39-103. 
Health-care  decisions,  §41-41-203. 
Uniform  controlled  substances  law, 
§41-29-105. 
Aggrieved  person. 

Interception  of  wire  or  oral 

communications,  §41-29-501. 
Alcoholic,  §41-30-3. 

Commitment  for  treatment,  §41-31-1. 
Alcoholic  beverage. 

Commitment  of  alcoholic  for 
treatment,  §41-31-1. 
Alcoholism. 

Commitment  of  alcoholic  for 
treatment,  §41-31-1. 
Ambulance,  §41-59-3. 
Ambulatory  surgery,  §41-75-1. 


DEFINED  TERMS  —Cont'd 
Ambulatory  surgical  facility, 

§41-75-1. 
Health  care  certificate  of  need  law, 
§41-7-173. 
Anatomical  gift,  §41-39-103. 
Apartment  building. 

Controlled  substances,  §41-29-313. 
Approved  private  treatment  facility. 
Alcoholism  and  alcohol  abuse, 
§41-30-3. 

Approved  public  treatment  facility. 

Alcoholism  and  alcohol  abuse, 
§41-30-3. 

Asthma  and  anaphylaxis  medication. 

Self  administration  by  school  students, 
§41-79-31. 
Authority. 

Hospital  equipment  and  facilities 
authority,  §41-73-5. 
Autonomous. 

Hospice  law,  §41-85-3. 
Autopsy,  §41-37-1. 
Basic  services. 

Pediatric  extended  care  centers, 
§41-125-3. 
Bioterrorism. 

First  responders  vaccination  program, 
§41-23-43. 
Birthing  centers,  §41-77-1. 
Board. 

Rural  health  availability  act, 
§41-9-305. 
Board  of  trustees. 

Community  hospitals,  §41-13-10. 
Bonds. 

Hospital  equipment  and  facilities 
authority,  §41-73-5. 
Business  records. 

Hospital  records,  §41-9-61. 
Caller  ID,  §41-29-701. 
Capacity. 

Health-care  decisions,  §41-41-203. 
Capital  expenditure. 
Health  care  certificate  of  need  law, 
§41-7-173. 
Catchment  area. 

Crisis  intervention  teams,  §41-21-131. 
Centralized  sewerage  system. 

Individual  on-site  wastewater  disposal 
system  law,  §41-67-2. 
Certificate. 

Emergency  medical  services,  §41-59-3. 
Certificate  of  birth  resulting  in 
stillbirth,  §41-57-31. 
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DEFINED  TERMS  —Cont'd 
Certificate  of  need. 

Health  care  certificate  of  need  law, 
§41-7-173. 
Certificate  of  public  advantage. 
Rural  health  availability  act, 
§41-9-305. 
Certification  of  death. 

Medical  examiners,  §41-61-53. 
Certified  installer. 
Individual  on-site  wastewater  disposal 
system  law,  §41-67-2. 
Certified  manufacturer. 

Individual  on-site  wastewater  disposal 
system  law,  §41-67-2. 
Certified  professional  evaluator. 
Individual  on-site  wastewater  disposal 
system  law,  §41-67-2. 
Certified  pumper. 
Individual  on-site  wastewater  disposal 
system  law,  §41-67-2. 
Chancellor. 
Persons  in  need  of  mental  treatment, 
§41-21-61. 
Change  of  ownership. 
Health  care  certificate  of  need  law, 
§41-7-173. 
Chemical  dependency  hospital. 
Health  care  certificate  of  need  law, 
§41-7-173. 
Child. 

Children's  health  insurance  program, 
§41-86-5. 
Clerk. 

Persons  in  need  of  mental  treatment, 
§41-21-61. 
Cluster  system. 
Individual  on-site  wastewater  disposal 
system  law,  §41-67-2. 
Commencement  of  construction. 
Health  care  certificate  of  need  law, 
§41-7-173. 
Communication  common  carrier. 
Interception  of  wire  or  oral 

communications,  §41-29-501. 
Community  hospital,  §41-13-10. 
Community  public  water  system, 

§41-26-3. 
Comprehensive  medical 
rehabilitation  facility. 
Health  care  certificate  of  need  law, 
§41-7-173. 
Comprehensive  psychiatric 
emergency  services. 
Crisis  intervention  teams,  §41-21-131. 


DEFINED  TERMS  —Cont'd 
Conscience. 

Health  care  rights  of  conscience, 
§41-107-3. 
Consortium. 
Alcoholism  and  alcohol  abuse, 
§41-30-3. 
Construction. 

Safe  drinking  water  act  of  1997, 
§41-26-3. 
Consumer. 

Health  care  certificate  of  need  law, 
§41-7-173. 
Contaminant. 

Safe  drinking  water  act  of  1997, 
§41-26-3. 
Contents. 

Interception  of  wire  or  oral 

communications,  §41-29-501. 
Contraceptive  procedures. 

Family  planning  law  of  1972,  §41-42-3. 
Contraceptive  supplies. 

Family  planning  law  of  1972,  §41-42-3. 
Controlled  premises. 
Uniform  controlled  substances  law, 
§41-29-157. 
Controlled  substance,  §41-29-105. 
Conventional  system. 
Individual  on-site  wastewater  disposal 
system  law,  §41-67-2. 
Cooperative  agreement. 
Rural  health  availability  act, 
§41-9-305. 
Coroner,  §41-61-53. 
Cost. 

Hospital  equipment  and  facilities 
authority,  §41-73-5. 
Counterfeit  substance. 
Uniform  controlled  substances  law, 
§41-29-105. 
County  medical  examiner,  §41-61-53. 
County  medical  examiner 
investigator,  §41-61-53. 
Covered  benefits. 
Children's  health  insurance  program, 
§41-86-5. 
Covering  practitioner. 
Controlled  substances. 
Valid  prescriptions,  §41-29-137. 
Covert  entry. 

Interception  of  wire  or  oral 

communications,  §41-29-501. 
Crisis  intervention  team,  §41-21-131. 
Crisis  intervention  team  officer  or 
CIT  officer,  §41-21-131. 
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DEFINED  TERMS  —Cont'd 
Critical  access  hospital. 

Mississippi  rural  hospital  flexibility 
act,  §41-9-205. 
Cross  connection. 

Safe  drinking  water  act  of  1997, 
§41-26-3. 
Custodian. 

Hospital  records,  use  at  trial  or 

administrative  hearing,  §41-9-101. 
Dangerous  caustic  or  corrosive 

substance,  §41-29-5. 
Dead  fetus,  §41-39-1. 
Death  affecting  the  public  interest. 

Medical  examiners,  §41-61-53. 
Decedent. 

Anatomical  gifts,  §41-39-103. 
Decentralized  wastewater  treatment 
system. 

Individual  on-site  wastewater  disposal 
system  law,  §41-67-2. 
Deceptive. 
Advertisement  for  health  care  services, 
§41-121-5. 
Declaration. 

Anatomical  gifts,  §41-39-141. 
Deliver. 

Uniform  controlled  substances  law, 
§41-29-105. 
Delivery. 

Uniform  controlled  substances  law, 
§41-29-105. 
Department. 
Abortion  complication  reporting  act, 

§41-41-76. 
First  responders  vaccination  program, 
§41-23-43. 
Develop. 

Health  care  certificate  of  need  law, 
§41-7-173. 
Director. 

First  responders  vaccination  program, 
§41-23-43. 
Disaster  locations. 

First  responders  vaccination  program, 
§41-23-43. 
Disinterested  witness. 

Anatomical  gifts,  §41-39-103. 
Dispense. 

Uniform  controlled  substances  law, 
§41-29-105. 
Dispenser. 

Uniform  controlled  substances  law, 
§41-29-105. 
Distribute. 

Uniform  controlled  substances  law, 
§41-29-105. 


DEFINED  TERMS  —Cont'd 
Distributor. 

Uniform  controlled  substances  law, 
§41-29-105. 
Document  of  gift. 

Anatomical  gifts,  §41-39-103. 
Donor. 

Anatomical  gifts,  §41-39-103. 
Donor  registry. 

Anatomical  gifts,  §41-39-103. 
Dosage  unit. 

Controlled  substance  violation, 
§41-29-139. 
Driver's  license. 

Anatomical  gifts,  §41-39-103. 
Drug  addict. 

Commitment  for  treatment,  §41-31-1. 

Emergency  involuntary  commitment, 
§41-30-27. 
Drug  addiction. 

Commitment  of  addict  for  treatment, 
§41-31-1. 
Drugs. 

Uniform  controlled  substances  law, 
§41-29-105. 
Early  intervention  services. 

Infants  and  toddlers,  §41-87-5. 
Early  intervention  standards. 

Early  intervention  services  for  infants 
and  toddlers,  §41-87-5. 
Early  intervention  system. 

Infants  and  toddlers,  §41-87-5. 
Effluent. 

Individual  on-site  wastewater  disposal 
system  law,  §41-67-2. 
Electronic,  mechanical  or  other 
device. 
Interception  of  wire  or  oral 

communications,  §41-29-501. 
Electronic  health  record  or  EHR. 
Mississippi  health  information 

network  (MS-HIN),  §41-119-15. 
Eligible  children. 

Early  intervention  services  for  infants 
and  toddlers,  §41-87-5. 
Eligible  infants  and  toddlers. 

Early  intervention  services,  §41-87-5. 
Emancipated  minor. 

Health-care  decisions,  §41-41-203. 
Performance  of  abortion  upon  minor, 
§41-41-51. 
Emergency. 

Implied  consent  to  medical  treatment, 
§41-41-7. 
Emergency  medical  call. 

Emergency  medical  services,  §41-59-3. 
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DEFINED  TERMS  —Cont'd 
Emergency  medical  condition. 

Emergency  medical  services,  §41-59-3. 
Emergency  medical  services  (EMS) 
notification. 
AED  use  in  sudden  cardiac  death 
cases,  §41-60-31. 
Emergency  medical  technician, 

§41-59-3. 
Emergency  medical 

technician-intermediate, 
§41-60-11. 
Emergency  medical 

technician-paramedic,  §41-60-11. 
Emergency  medical 

technician-paramedic  critical 
care,  §41-60-11. 
Emergency  mode. 

Emergency  medical  services,  §41-59-3. 
Emergency  replacement. 

Health  certificate  of  need  program, 
§41-7-207. 
Emergency  response. 

Emergency  medical  services,  §41-59-3. 
Employer. 

Health  care  rights  of  conscience, 
§41-107-3. 
End  stage  renal  disease  (ESRD) 
facilities. 
Health  care  certificate  of  need  law, 
§41-7-173. 
Entity. 

Mississippi  health  information 

network  (MS-HIN),  §41-119-15. 
Executive  officer. 

Emergency  medical  services,  §41-59-3. 
Extended  observation  bed. 

Crisis  intervention  teams,  §41-21-131. 
External  member  of  human  body, 

§41-39-1. 
Eye  bank. 

Anatomical  gifts,  §41-39-103. 
Feasibility  study. 

Septic  tanks  and  systems,  feasibility  of 
establishing  systems,  §41-67-4. 
Federal  act. 

Safe  drinking  water  act  of  1997, 
§41-26-3. 
Federal  agency. 

Safe  drinking  water  act  of  1997, 
§41-26-3. 
Final  approval. 

Individual  on-site  wastewater  disposal 
system  law,  §41-67-2. 
Firearm. 
Uniform  controlled  substances  law, 
§41-29-152. 


DEFINED  TERMS  —Cont'd 
First  responder. 

Emergency  medical  services,  §41-59-3. 
First  responders  vaccination  program, 
§41-23-43. 
Freestanding. 
Ambulatory  surgical  facilities, 

§41-75-1. 
Birthing  centers,  §41-77-1. 
Freestanding  hospice,  §41-85-3. 
Generator. 
Individual  on-site  wastewater  disposal 
system  law,  §41-67-2. 
Gestational  age. 
Abortion  restrictions,  women's  health 
defense  act  of  2013,  §41-41-105. 
Guardian. 
Anatomical  gifts,  §41-39-103. 
Health-care  decisions,  §41-41-203. 
Hashish,  §41-29-105. 
Health  care. 

Health-care  decisions,  §41-41-203. 
Health  care  decision,  §41-41-203. 

Anatomical  gifts,  §41-39-141. 
Health  care  facility. 

Health  care  certificate  of  need  law, 
§41-7-173. 
Health-care  institution. 

Health-care  decisions,  §41-41-203. 
Health  care  rights  of  conscience, 
§41-107-3. 
Health  care  payer. 

Health  care  rights  of  conscience, 
§41-107-3. 
Health  care  practitioner. 
Advertisement  for  health  care  services, 
§41-121-5. 
Health-care  provider. 

Health-care  decisions,  §41-41-203. 
Health  care  rights  of  conscience, 
§41-107-3. 
Health  care  service. 

Health  care  rights  of  conscience, 
§41-107-3. 
Health  information  technology  or 
HIT. 

Mississippi  health  information 

network  (MS-HIN),  §41-119-15. 
Health  maintenance  organization. 
Health  care  certificate  of  need  law, 
§41-7-173. 
Health  service  area. 

Health  care  certificate  of  need  law, 
§41-7-173. 
Health  services. 

Health  care  certificate  of  need  law, 
§41-7-173. 
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DEFINED  TERMS  —Cont'd 
Hearing  impairment. 

Screening  of  newborns,  §41-90-1. 
Heirs. 

Medical  records. 

Obtaining  copies,  §41-10-3. 
Hemophilia,  §41-22-1. 
HMO. 

Health  care  certificate  of  need  law, 
§41-7-173. 
Home  health  agency,  §41-71-1. 
Health  care  certificate  of  need  law, 
§41-7-173. 
Hospice,  §41-85-3. 
Hospice  care  team,  §41-85-3. 
Hospice  services,  §41-85-3. 
Hospital. 
Anatomical  gifts,  §41-39-103. 
Commitment  of  alcoholics  and  drugs 

addict  for  treatment,  §41-31-1. 
Health  care  certificate  of  need  law, 

§41-7-173. 
Records,  §41-9-61. 
Rural  health  availability  act, 
§41-9-305. 
Hospital  affiliated. 
Ambulatory  surgical  facilities, 

§41-75-1. 
Birth  centers,  §41-77-1. 
Hospital  equipment. 

Hospital  equipment  and  facilities 
authority,  §41-73-5. 
Hospital  facility. 

Hospital  equipment  and  facilities 
authority,  §41-73-5. 
Hospital  institution. 

Hospital  equipment  and  facilities 
authority,  §41-73-5. 
Hospital  records,  §41-9-61. 
Hotel. 

Controlled  substances,  §41-29-313. 

Health  regulations  of  hotels,  §41-49-3. 
Identification  card. 

Anatomical  gifts,  §41-39-103. 
Immediate  precursor. 

Uniform  controlled  substances  law, 
§41-29-105. 
Individual  instruction. 

Health-care  decisions,  §41-41-203. 
Individualized  family  service  plan. 

Early  intervention  services  for  infants 
and  toddlers,  §41-87-5. 
Individual  on-site  wastewater 

disposal  system,  §41-67-2. 
Infectious  or  communicable  disease. 

Tags  on  dead  bodies,  §41-39-13. 


DEFINED  TERMS  —Cont'd 
Inflammation  of  the  eyes  of 

newborn,  §41-35-1. 
In-person  medical  evaluation. 

Controlled  substances,  §41-29-137. 
Institution. 

Commitment  of  alcoholics  and  drug 
addicts  for  treatment,  §41-31-1. 
Institutional  health  services. 
Health  care  certificate  of  need  law, 
§41-7-173. 
Intercept. 

Interception  of  wire  or  oral 

communications,  §41-29-501. 
Interested  party. 

Safe  drinking  water  act  of  1997, 
§41-26-3. 
Interested  person. 

Persons  in  need  of  mental  treatment, 
§41-21-61. 
Intermediate  care  facility. 

Health  care  certificate  of  need  law, 
§41-7-173. 
Intermediate  care  facility  for  the 
mentally  retarded. 
Health  care  certificate  of  need  law, 
§41-7-173. 
Intoxicated  person,  §41-30-3. 
Invalid  vehicle. 

Emergency  medical  services,  §41-59-3. 
Investigative  or  law  enforcement 
officer. 
Interception  of  wire  or  oral 

communications,  §41-29-501. 
Ionizing  radiation. 

Medical  radiation  technology, 
§41-58-1. 

Judge  of  competent  jurisdiction. 

Interception  of  wire  or  oral 

communications,  §41-29-501. 
Knows. 

Anatomical  gifts,  §41-39-103. 
Lead  agency. 

Early  intervention  services  for  infants 
and  toddlers,  §41-87-5. 
Leased  facility. 

Community  hospitals,  §41-13-10. 
License. 

Emergency  medical  services,  §41-59-3. 
Licensed  practitioner. 

Medical  radiation  technology, 
§41-58-1. 

Licensed  professional  engineer. 

Individual  on-site  wastewater  disposal 
system  law,  §41-67-2. 
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DEFINED  TERMS  —Cont'd 
Licensee. 

Advertisement  for  health  care  services, 

§41-121-5. 
Licensing  agency. 
Ambulatory  surgical  facilities, 

§41-75-1. 
Birthing  centers,  §41-77-1. 
Home  health  agencies,  §41-71-1. 
Hospital  records,  §41-9-61. 
Pediatric  extended  care  centers, 

§41-125-3. 
Limited  x-ray  machine  operator. 
Medical  radiation  technology, 

§41-58-1. 

LMP. 

Abortion  restrictions,  women's  health 
defense  act  of  2013,  §41-41-105. 
Local  community. 

Early  intervention  services  for  infants 
and  toddlers,  §41-87-5. 
Long-term  care  hospital. 

Health  care  certificate  of  need  law, 
§41-7-173. 
Low-income  child. 

Children's  health  insurance  program, 
§41-86-5. 
Major  medical  equipment. 

Health  care  certificate  of  need  law, 
§41-7-173. 
Manufacture. 

Uniform  controlled  substances  law, 
§41-29-105. 
Marihuana,  §41-29-105. 
Maximum  contaminant  level. 
Safe  drinking  water  act  of  1997, 
§41-26-3. 
Meaningful  EHR  user. 

Mississippi  health  information 

network  (MS-HIN),  §41-119-15. 
Medical  control. 

Advanced  life  support,  §41-60-11. 
Medical  director. 

Commitment  of  alcoholics  and  drug 
addicts  for  treatment,  §41-31-1. 
Medical  emergency. 

Informed  and  voluntary  consent  of 
woman  to  abortion,  §41-41-31. 
Medical  examiner,  §41-61-53. 
Medical  first  responder. 

Emergency  medical  services,  §41-59-3. 
Medically  dependent  or 

technologically  dependent  child. 
Pediatric  extended  care  centers, 
§41-125-3. 


DEFINED  TERMS  —Cont'd 
Medically  directed. 

Hospice  law,  §41-85-3. 
Medically  underserved  area  or 
population. 
Mississippi  qualified  health  center 
grant  program,  §41-99-1. 
Medical  or  dental  review  committee, 

§41-63-1. 
Medical  radiation  technology, 

§41-58-1. 
Medical  records. 

Heirs  obtaining  copies,  §41-10-3. 
Pediatric  extended  care  centers, 
§41-125-3. 
Medical  treatment. 
Abortion  complication  reporting  act, 
§41-41-76. 
Minors. 
Anatomical  gifts,  §41-39-103. 
Performance  of  abortion  upon  minor, 
§41-41-51. 
Misbranded  parcel,  package  or 
container. 
Caustic  poison  law  of  1930,  §41-29-7. 
Misleading. 
Advertisement  for  health  care  services, 
§41-121-5. 
Mississippi  qualified  health  center. 

Grant  program,  §41-99-1. 
Multidisciplinary  team. 

Early  intervention  services  for  infants 
and  toddlers,  §41-87-5. 
Municipality. 

Safe  drinking  water  act  of  1997, 
§41-26-3. 
Narcotic  drug. 
Uniform  controlled  substances  law, 
§41-29-105. 
National  primary  drinking  water 
regulations. 
Safe  drinking  water  act  of  1997, 
§41-26-3. 

Nontransient,  noncommunity  water 
system. 

Safe  drinking  water  act  of  1997, 
§41-26-3. 
Notice  of  intent. 

Individual  on-site  wastewater  disposal 
system  law,  §41-67-2. 
Nuclear  medicine  technologist. 
Medical  radiation  technology, 
§41-58-1. 

Offer. 

Health  care  certificate  of  need  law, 
§41-7-173. 
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DEFINED  TERMS  —Cont'd 
Operator. 

Pediatric  extended  care  centers, 
§41-125-3. 
Opiate,  §41-29-105. 
Opium  poppy,  §41-29-105. 
Oral  communication. 

Interception,  §41-29-501. 
Organ  procurement  organization. 

Anatomical  gifts,  §41-39-103. 
Other  communication. 

Interception  of  wire  or  oral 

communications,  §41-29-501. 
Owner. 

Community  hospitals,  §41-13-10. 
Pediatric  extended  care  centers, 
§41-125-3. 
Palliative  care. 

Hospice  law,  §41-85-3. 
Paraphernalia. 
Uniform  controlled  substances  law, 
§41-29-105. 
Parent. 

Anatomical  gifts,  §41-39-103. 
Asthma  and  anaphylaxis  medication. 
Self  administration  by  school 
students,  §41-79-31. 
Early  intervention  services  for  infants 
and  toddlers,  §41-87-5. 

Part. 

Anatomical  gifts,  §41-39-103. 
Partial-birth  abortion,  §41-41-73. 
Participate. 

Health  care  rights  of  conscience, 
§41-107-3. 
Participating  agencies. 

Early  intervention  services  for  infants 
and  toddlers,  §41-87-5. 
Participating  hospital  institution. 

Hospital  equipment  and  facilities 
authority,  §41-73-5. 
Participating  partner. 

Crisis  intervention  teams,  §41-21-131. 
Patient. 

Hospice  law,  §41-85-3. 

Hospital  records,  §41-9-61. 
Pay. 

Health  care  rights  of  conscience, 
§41-107-3. 
Payment. 

Health  care  rights  of  conscience, 
§41-107-3. 
Pediatric  skilled  nursing  facility. 
Health  care  certificate  of  need  law, 
§41-7-173. 


DEFINED  TERMS  —Cont'd 
Pen  register,  §41-29-701. 
Performance-based  system. 

Individual  on-site  wastewater  disposal 
system  law,  §41-67-2. 
Permit. 

Emergency  medical  services,  §41-59-3. 
Individual  on-site  wastewater  disposal 

system  law,  §41-67-2. 
Person. 
Anatomical  gifts,  §41-39-103. 
Health  care  certificate  of  need  law, 

§41-7-173. 
Health-care  decisions,  §41-41-203. 
Hospice  law,  §41-85-3. 
Individual  on-site  wastewater  disposal 

system  law,  §41-67-2. 
Safe  drinking  water  act  of  1997, 

§41-26-3. 
Uniform  controlled  substances  law, 

§41-29-105. 
Person  with  intellectual  disability. 
Persons  in  need  of  mental  treatment, 

§41-21-61. 
Person  with  mental  illness. 

Persons  in  need  of  mental  treatment, 

§41-21-61. 
Physician. 
Abortion  restrictions,  women's  health 

defense  act  of  2013,  §41-41-105. 
Anatomical  gifts,  §41-39-103. 
Family  planning  law  of  1972,  §41-42-3. 
Health-care  decisions,  §41-41-203. 
Partial-birth  abortion,  §41-41-73. 
Person  in  need  of  mental  treatment, 

§41-21-61. 

Plan. 

Children's  health  insurance  program, 
§41-86-5. 
Plot  plan. 

Individual  on-site  wastewater  disposal 
system  law,  §41-67-2. 
Policy. 

Early  intervention  services  for  infants 
and  toddlers,  §41-87-5. 
Poppy  straw,  §41-29-105. 
Power  of  attorney  for  health  care. 

Health-care  decisions,  §41-41-203. 
PPEC  center. 

Pediatric  extended  care  centers, 
§41-125-3. 
Practitioner. 

Uniform  controlled  substances  law, 
§41-29-105. 
Precursor  drug  or  chemical. 
Controlled  substances,  §41-29-313. 
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DEFINED  TERMS  —Cont'd 
Pregnancy. 

Abortion  restrictions,  women's  health 
defense  act  of  2013,  §41-41-105. 
Pregnant. 
Abortion  restrictions,  women's  health 
defense  act  of  2013,  §41-41-105. 
Prescribed  pediatric  extended  care 

centers,  §41-125-3. 
Primary  care. 

Mississippi  qualified  health  center 
grant  program,  §41-99-1. 
Primary  physician. 

Health-care  decisions,  §41-41-203. 
Primary  service  agency. 
Early  intervention  services  for  infants 
and  toddlers,  §41-87-5. 
Private  review  agent,  §41-83-1. 
Probable  gestational  age  of  unborn 
child. 

Informed  and  voluntary  consent  to 
abortion,  §41-41-31. 
Proceeding. 
Evaluation  and  review  of  professional 
health  services  providers, 
§41-63-1. 
Procurement  organization. 

Anatomical  gifts,  §41-39-103. 
Production. 
Uniform  controlled  substances  law, 
§41-29-105. 
Program. 

Children's  health  insurance  program, 

§41-86-5. 
Mississippi  qualified  health  center 
grant  program,  §41-99-1. 
Pronouncement  of  death. 

Medical  examiners,  §41-61-53. 
Property  of  the  generator. 

Individual  on-site  wastewater  disposal 
system  law,  §41-67-2. 
Prosecutor. 

Interception  of  wire  or  oral 

communications,  §41-29-501. 
Prospective  donor. 

Anatomical  gifts,  §41-39-103. 
Provider. 
Health  care  certificate  of  need  law, 
§41-7-173. 
Psychiatric  emergency  services. 

Crisis  intervention  teams,  §41-21-131. 
Psychiatric  hospital. 
Health  care  certificate  of  need  law, 
§41-7-173. 
Psychiatric  nurse  practitioner. 
Crisis  intervention  teams,  §41-21-131. 


DEFINED  TERMS  —Cont'd 
Psychiatric  physician  assistant. 

Crisis  intervention  teams,  §41-21-131. 
Psychiatric  residential  treatment 
facility. 

Health  care  certificate  of  need  law, 
§41-7-173. 
Psychologist. 

Person  in  need  of  mental  treatment, 
§41-21-61. 
Public  facility. 
Tobacco  use  by  participant  or 
spectator,  §41-114-1. 
Public  water  system. 

Safe  drinking  water  act  of  1997, 
§41-26-3. 
Qualified  homeowner. 
Individual  on-site  wastewater  disposal 
system  law,  §41-67-2. 
Radiation  technologist. 
Medical  radiation  technology, 
§41-58-1. 
Radiologic  technologist. 
Medical  radiation  technology, 
§41-58-1. 
Reasonably  available. 
Anatomical  gifts,  §41-39-103. 
Health-care  decisions,  §41-41-203. 
Recipient. 
Anatomical  gifts,  §41-39-103. 
Children's  health  insurance  program, 
§41-86-5. 
Recommendation. 

Individual  on-site  wastewater  disposal 
system  law,  §41-67-2. 
Records. 
Anatomical  gifts,  §41-39-103. 
Evaluation  and  review  of  professional 
health  services  providers, 
§41-63-1. 
Hospital  records,  use  at  trial  or 

administrative  hearing,  §41-9-101. 
Refusal. 

Anatomical  gifts,  §41-39-103. 
Regulations. 

Early  intervention  services  for  infants 
and  toddlers,  §41-87-5. 
Residence. 

Interception  of  wire  or  oral 

communications,  §41-29-501. 
Retirement. 

Hospital  records,  §41-9-61. 
Rural  areas. 

Rural  health  availability  act, 
§41-9-305. 
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DEFINED  TERMS  —Cont'd 
Rural  health  network. 

Mississippi  rural  hospital  flexibility 

act,  §41-9-205. 
Rural  hospital. 

Rural  health  availability  act, 

§41-9-305. 

Sales. 

Uniform  controlled  substances  law, 
§41-29-105. 
Self  administration  of  prescription 
asthma  and/or  anaphylaxis 
medication. 
School  students,  §41-79-31. 
Sell. 

Uniform  controlled  substances  law, 
§41-29-105. 
Selling. 

Uniform  controlled  substances  law, 
§41-29-105. 
Semi-public  water  system. 
Safe  drinking  water  act  of  1997, 
§41-26-3. 
Septage. 

Individual  on-site  wastewater  disposal 
system  law,  §41-67-2. 
Service  area. 

Community  hospitals,  §41-13-10. 
Service  grant. 

Mississippi  qualified  health  center 
grant  program,  §41-99-1. 

Sign. 

Anatomical  gifts,  §41-39-103. 
Single  point  of  entry. 

Crisis  intervention  teams,  §41-21-131. 
Skilled  nursing  facility. 

Health  care  certificate  of  need  law, 
§41-7-173. 
Smoking. 

Tobacco  use  by  participant  or  spectator 
at  athletic  event,  §41-114-1. 
Special  use  EMS  vehicle,  §41-59-3. 
State. 

Anatomical  gifts,  §41-39-103. 
Health-care  decisions,  §41-41-203. 
Hospital  equipment  and  facilities 

authority,  §41-73-5. 
Rural  health  availability  act, 

§41-9-305. 
Uniform  controlled  substances  law, 

§41-29-105. 
State  agency. 

State  employees  wellness  program, 

§41-97-9. 
State  child  health  plan. 
Children's  health  insurance  program, 

§41-86-5. 


DEFINED  TERMS  —Cont'd 
State  department  of  health. 

Health  care  certificate  of  need  law, 
§41-7-173. 
State  employee. 

State  employees  wellness  program, 
§41-97-9. 
State  health  officer. 
Diabetes,  §41-28-1. 
Hemophiha,  §41-22-1. 
Rural  health  availability  act, 

§41-9-305. 
State  employees  wellness  program, 
§41-97-9. 
State  health  plan. 

Health  care  certificate  of  need  law, 
§41-7-173. 
State  health  planning  and 
development  agency. 
Health  care  certificate  of  need  law, 
§41-7-173. 
State  hospitals. 
Alcoholism  and  alcohol  abuse, 
§41-30-3. 

State  medical  examiner,  §41-61-53. 
State  rural  health  care  plan. 

Mississippi  rural  hospital  flexibility 
act,  §41-9-205. 
Stillbirth. 

Certificate  of  birth  resulting  in 
stillbirth,  §41-57-31. 
Stillborn. 

Certificate  of  birth  resulting  in 
stillbirth,  §41-57-31. 
Subdivision. 

Individual  on-site  wastewater  disposal 
system  law,  §41-67-2. 
Substantial  likelihood  of  bodily 
harm. 

Crisis  intervention  teams,  §41-21-131. 
Persons  in  need  of  mental  treatment, 
§41-21-61. 
Supervising  health-care  provider. 

Health-care  decisions,  §41-41-203. 
Supervision. 
Medical  radiation  technology, 
§41-58-1. 
Supplier  of  water. 

Safe  drinking  water  act  of  1997, 
§41-26-3. 

Supportive  services  or  contracted 
services. 

Pediatric  extended  care  centers, 
§41-125-3. 
Surrogate. 
Health-care  decisions,  §41-41-203. 


1220 


Index 


DEFINED  TERMS  —Cont'd 
Tanning  device. 

Use  by  children  under  18  years  of  age, 
§41-115-1. 
Tanning  facility. 

Use  by  children  under  18  years  of  age, 
§41-115-1. 
Technician. 

Anatomical  gifts,  §41-39-103. 
Terminally  ill. 

Hospice  law,  §41-85-3. 
Tissue. 

Anatomical  gifts,  §41-39-103. 
Tissue  bank. 

Anatomical  gifts,  §41-39-103. 
Trafficking  in  controlled  substances, 

§41-29-139. 
Transplant  hospital. 

Anatomical  gifts,  §41-39-103. 
Trap  and  trace  device,  §41-29-701. 
Trauma  care  facility,  §41-59-3. 
Trauma  care  system,  §41-59-3. 
Trauma  center,  §41-59-3. 
Trauma  registry,  §41-59-3. 
Trauma  system,  §41-59-3. 
Treatment  facilities. 

Persons  in  need  of  mental  treatment, 
§41-21-61. 
Triage  and  referral  services. 

Crisis  intervention  teams,  §41-21-131. 
Ultimate  user. 

Uniform  controlled  substances  law, 
§41-29-105. 
Unborn  child. 

Abortion  restrictions,  women's  health 
defense  act  of  2013,  §41-41-105. 
Uninsured  or  medically  indigent 
patient. 

Mississippi  qualified  health  center 
grant  program,  §41-99-1. 
Utilization  review,  §41-83-1. 
Utilization  review  plan,  §41-83-1. 
Valid  prescription. 

Controlled  substances,  §41-29-137. 
Violator. 

Safe  drinking  water  act  of  1997, 
§41-26-3. 
Wire  communication. 

Interception,  §41-29-501. 
X-radiation. 

Medical  radiation  technology, 
§41-58-1. 

DELAYED  DEVELOPMENT. 
Early  intervention  services  for 
infants  and  toddlers. 

Generally,  §§41-87-1  to  41-87-19. 


DEMEROL. 

Dealers,  sentencing,  §41-29-139. 

DENATURED  ALCOHOL. 

Listed  precursor  chemical  or  drug, 

§41-29-313. 
Purchasing,  possessing,  transferring  or 
distributing,  §41-29-313. 

DENTAL  ASSOCIATIONS. 
Evaluation  and  review  of 

professional  health  services 

providers. 

Medical  or  dental  review  committees 
generally,  §§41-63-1  to  41-63-29. 
Persons  furnishing  information 
relating  to  condition  and 
treatment  of  any  person  to 
association,  §41-63-3. 
Immunity  from  liability  of  persons 
furnishing,  §41-63-5. 

DENTAL  SCHOOLS. 
Anatomical  gifts. 

Who  may  receive  gift,  §41-39-121. 

DENTISTS. 
AIDS. 

Protection  of  public  from  transmission 
of  disease  from  dentists,  §§41-34-1 
to  41-34-7. 
Report  on  status  as  carrier, 
§41-34-5. 
Confidentiality,  §41-34-7. 
Ambulatory  surgery. 

Performed  only  by  dentists  licensed  to 
practice  in  state,  §41-75-1. 
Controlled  substances. 
License  to  manufacture,  produce  or 
supply  wholesale  narcotic  drugs. 
Inapplicability  when  dispensing  or 
administering  in  course  of 
professional  practice, 
§41-29-301. 
Patient  to  return  unused  portion  of 
narcotic  drug  obtained  from 
dentist,  §41-29-305. 
Prescribing,  administering,  dispensing, 

etc.,  narcotic  drugs,  §41-29-305. 
Records  of  substances  administered 
other  than  by  prescription, 
§41-29-137. 
Registration  of  practitioners  to 
dispense  or  conduct  research. 
Controlled  substances  in  Schedules 
II  through  V,  §41-29-127. 
Report  of  theft,  burglary  or  robbery, 
§41-29-168. 
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DENTISTS  —Cont'd 
Controlled  substances  — Cont'd 
Subscriptions,  §41-29-137. 
Unused  portion  of  narcotic  drug 
returned  by  patient  to  dentist, 
§41-29-305. 
Evaluation  and  review  of 

professional  health  services 
providers,  §§41-63-1  to  41-63-29. 
Hepatitis  B. 

Protection  of  public  from  transmission 
of  disease  from  dentists,  §§41-34-1 
to  41-34-7. 
Report  on  status  as  carrier, 
§41-34-5. 
Confidentiality,  §41-34-7. 

HIV. 

Protection  of  public  from  transmission 
of  disease  from  dentists,  §§41-34-1 
to  41-34-7. 
Report  on  status  as  carrier, 
§41-34-5. 
Confidentiality,  §41-34-7. 
Medical  and  dental  review 
committees. 
General  provisions,  §§41-63-1  to 
41-63-29. 
Peer  review. 

Evaluation  and  review  of  professional 
health  services  providers, 
§§41-63-1  to  41-63-29. 
Prescriptions. 

Controlled  substances,  §41-29-137. 
Narcotic  drugs,  §41-29-305. 
Record  of  controlled  substances 
dispensed  other  than  by 
prescription,  §41-29-137. 
Reports. 

Theft,  burglary  or  robbery  of 

controlled  substance,  §41-29-168. 
State  board  of  dental  examiners. 
Administrative  inspection  warrants. 

Controlled  substances,  §41-29-157. 
Bureau  of  narcotics. 

Cooperation  with  bureau. 
Bureau  use  of  facilities  and 
personnel,  §41-29-109. 
Controlled  substances. 
Administrative  inspection  warrants, 

§41-29-157. 
Arrest  warrants,  execution  and 
service  by  enforcement 
personnel,  §41-29-159. 
Arrest  without  warrant,  authority  of 
enforcement  personnel, 
§41-29-159. 


DENTISTS  —Cont'd 

State  board  of  dental  examiners 

—Cont'd 
Controlled  substances  — Cont'd 
Cooperative  arrangements  with 

federal  and  other  state  agencies, 

§41-29-167. 
Drug  traffic  among  dentists  and 

dental  hygienists,  responsibility, 

§41-29-159. 
Enforcement  personnel's  powers, 

§41-29-159. 
Evidence  received  from  United 

States  drug  enforcement 

administration. 
Reliance  and  action  upon, 
§41-29-167. 
Firearms,  enforcement  personnel 

carrjdng,  §41-29-159. 
Inspection  of  establishment  of 

registrant  or  applicant  for 

registration,  §41-29-125. 
Research  programs  on  misuse  and 

abuse,  §41-29-171. 
Responsibilities  of  board  pursuant  to 

article,  §41-29-159. 
Search  warrants,  execution  and 

service  by  enforcement 

personnel,  §41-29-159. 
Seizures  of  property  pursuant  to 

article,  §41-29-159. 
Subpoenas  and  summonses, 

authority  to  issue,  §41-29-159. 
Unused  portion  of  narcotic  drug 
obtained  from  dentist. 
Return  by  patient,  §41-29-305. 

DEPARTMENT  OF  MENTAL 

HEALTH. 
Created,  divisions,  §41-4-5. 
Early  intervention  services  for 
infants  and  toddlers. 
Generally,  §§41-87-1  to  41-87-19. 
Executive  director. 

Employment,  qualifications,  §41-4-7. 
Medical  director. 

Employment,  qualifications,  §41-4-7. 
Strategic  planning  and  best 
practices  committee. 
Emplo3mient,  qualifications,  §41-4-10. 
State  board  of  mental  health, 
cooperation  with,  §41-4-7. 

DEPRIVATION  OF  CWIL  RIGHTS. 
Admission  or  commitment  to  mental 
health  facility. 

Civil  rights  not  deprived,  §41-21-101. 
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DEPUTIES. 

Medical  examiners,  §41-61-57. 

DE  SOTO  COUNTY. 
Establishment  of  psychiatric 

residential  treatment  facility. 

Certificate  of  need  to  hospital 

operating  acute  psychiatric  beds 
for  adolescents,  §41-7-191. 
Skilled  nursing  facility. 
Certificate  of  need  for  new 
construction  by  hospital, 
§41-7-191. 

DESTRUCTION  OF  INTERCEPTED 

COMMUNICATIONS. 
Applications  authorizing 

interception,  §41-29-519. 
Contempt  for  violating  provisions, 

§41-29-521. 
Time  period,  §41-29-517. 

DESTRUCTION  OF  RECORDS. 
Hospital  records,  §41-9-81. 

DEVELOPMENTALLY  DISABLED 

PERSONS. 
Early  intervention  services  for 

infants  and  toddlers. 

Generally,  §§41-87-1  to  41-87-19. 
State  board  of  mental  health. 

General  provisions,  §§41-4-1  to 
41-4-27. 

DEXTROSE. 

Drug  paraphernalia. 

Paraphernalia  defined,  §41-29-105. 

DIABETES,  §§41-28-1  to  41-28-5. 

Chronic  disease  reduction  through 
education,  prevention  and  early 
screening  and  detection. 

WISEWOMAN  and  WISEIMAN  pilot 
programs,  §41-3-13. 
Definitions,  §41-28-1. 
Education  and  awareness  program. 
State  board  of  health  authorized  to 
estabhsh,  §41-28-3. 
General  duties  of  state  board  of 
health,  §41-28-5. 

DIAGNOSTIC  IMAGING. 
Certification  of  need  required  of 
provider  offering. 

Health  certificate  of  need  program 
generally,  §§41-7-171  to  41-7-209. 

DIALYSIS. 

Chronic  kidney  disease  task  force. 

Composition,  appointment,  and 
meetings,  §41-109-3. 


DIALYSIS  —Cont'd 

Chronic  kidney  disease  task  force 

—Cont'd 
Creation,  §41-109-1. 
Powers  and  duties,  §41-109-5. 
Sunset  provision,  §41-109-7. 
Exposure  of  emergency  services 
provider  to  blood  or  body  fluids 
of  patient. 
Licensed  facility  defined,  §41-23-39. 
Notice  by  licensed  facility  if  patient 
diagnosed  with  infectious  disease 
transmitted  by  blood  or  body 
fluids,  §41-23-41. 
Notice  by  provider  to  licensed  facility, 
§41-23-41. 
Freestanding  dialysis  units. 

Certificate  of  need  law,  §§41-7-171  to 
41-7-209. 
Leonard  Morris  chronic  kidney 
disease  leadership  task  force, 
§§41-109-1  to  41-109-7. 

DILAUDID. 

Dealers,  sentencing,  §41-29-139. 

DIRECT  ADVERTISING. 
Ambulance  services. 

Soliciting  membership  subscriptions 
for  prepaid  ambulance  service, 
§41-59-71. 

DISASTER  RELIEF. 

Federal  financial  and  medical  aid. 

Authority  of  state  board  of  health  to 
call  upon,  §41-23-33. 

DISCHARGE  ALCOHOLISM  OR 
DRUG  ADDICTION 
TREATMENT  FACILITY. 

Director  of  facility,  §41-31-13. 

DISCHARGE  FROM  ALCOHOLISM 
OR  DRUG  ADDICTION 
TREATMENT  FACILITY. 

Director  of  facility,  §41-31-5. 

DISCIPLINARY  ACTIONS. 
Ambulances. 

License  to  engage  in  business, 
§41-59-17. 
Ambulatory  surgical  facilities. 

Appeal  from  denial,  suspension  or 
revocation  of  license,  §§41-75-11, 
41-75-23. 

Animal  and  poultry  by-products. 

Licensing  of  disposal  plants  or 
rendering  plants,  §41-51-25. 


1223 


Index 


DISCIPLINARY  ACTIONS  —Cont'd 
Emergency  medical  services. 

License  to  engage  in  business, 
§41-59-17. 
Emergency  medical  technicians. 
Renewal,  suspension  or  revocation, 
§41-59-35. 
Health  certificate  of  need  program. 
Revocation  of  facility  license  for 

violations,  §41-7-209. 
Withdrawal,  revocation  or  rescission  of 
certificate,  §41-7-195. 
Home  health  agencies. 

License  to  operate,  §41-71-9. 
Hospice. 

Conditional  license. 
Issuance  for  program  against  which 
revocation  or  suspension 
proceeding  pending,  §41-85-11. 
Hospitals. 

Denial,  suspension  or  revocation  of 
license,  §41-9-15. 
Utilization  review  of  medical 
services. 
Certificate  of  registration  for  private 
review  agents. 
Denial  or  revocation,  §41-83-13. 

DISCOVERY. 

Accreditation  and  quality  assurance 
materials  of  health  care 
organizations. 

Confidentiality,  limitation  on  use  in 
civil  actions  or  other  proceedings, 
§41-63-23. 
Medical  or  dental  review 
committees. 
Evaluation  and  review  of  professional 
health  services  providers. 
Proceedings  and  records  of 
committees,  §41-63-9. 

DISCRIMINATION. 

Health  care  rights  of  conscience, 

§§41-107-1  to  41-107-13. 
Nurses. 

Health  care  rights  of  conscience, 
§41-107-5. 
Physicians  and  surgeons. 
Health  care  rights  of  conscience, 
§41-107-5. 


DISEASES. 

Alzheimer's  disease  and  other 
dementia. 

State  plan  for  assistance  with  care  and 
treatment. 
State  board  of  mental  health  to 
estabUsh,  §41-4-7. 
Autopsies. 

Health  officials  petitioning  for  autopsy, 
§41-37-23. 
Bodies  of  persons  diagnosed  with 
infectious  or  communicable 
disease. 
Tags  on  bodies,  §41-39-13. 
Cancer.  | 
Chronic  disease  reduction  through 
education,  prevention  and  early 
screening  and  detection. 
WISEWOMAN  and  WISEMAN  pilot 
programs,  §41-3-13. 
Cancer  registry,  §§41-91-1  to  41-91-15. 
Cerebral  palsy  and  other  crippling 
diseases. 
Children's  rehabilitation  center, 
§§41-11-102  to  41-11-113. 
Child  immunization  against 

vaccine-preventable  diseases, 
§§41-88-1,  41-88-3. 
Chronic  disease  reduction  through 
education,  prevention  and  early 
screening  and  detection. 
WISEWOMAN  and  WISEMAN  pilot 
programs,  §41-3-13. 
Death  related  to  disease 

constituting  public  hazard. 
Report  to  medical  examiner, 
§41-61-59. 
Diabetes,  §§41-28-1  to  41-28-5. 
Chronic  disease  reduction  through 
education,  prevention  and  early 
screening  and  detection. 
WISEWOMAN  and  WISEMAN  pilot 
programs,  §41-3-13. 
Disinfection  and  sanitation  of 

buildings  and  premises,  §§41-25-1 
to  41-25-13. 
Exposure  of  emergency  services 

provider  to  blood  or  body  fluids, 
§§41-23-39,  41-23-41. 
Eye  inflammation  of  newborn, 
§§41-35-1  to  41-35-11. 
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DISEASES  —Cont'd 
Flu. 

School  children  immunization. 
School-located  influenza  vaccination 
programs,  §41-23-121. 
Heart  disease. 

Chronic  disease  reduction  through 
education,  prevention  and  early 
screening  and  detection. 
WISEWOMAN  and  WISEMAN  pilot 
programs,  §41-3-13. 
Hemophilia. 

Program  for  care  and  treatment  of 
sufferers,  §§41-22-1  to  41-22-5. 
Hepatitis  B. 

Practice  requirements  to  protect  public 
from  transmission  from  health 
care  providers,  §§41-34-1  to 
41-34-7. 

Vaccines  for  meningitis  and  hepatitis 
A  and  B. 

Educational  material  to  colleges  and 
universities,  §41-23-45. 
Hepatitis  C. 

Statewide  plan,  preparation  of, 
§41-23-47. 
Inflammation  of  the  eyes  of 

newborn,  §§41-35-1  to  41-35-11. 
Influenza. 

School  children  immunization. 

School-located  influenza  vaccination 
programs,  §41-23-121. 
Investigations  as  to  causes. 
Powers  of  state  board  of  health, 
§41-3-15. 
Kidney  disease. 

Chronic  kidney  disease  task  force. 
Composition,  appointment  and 

meetings,  §41-109-3. 
Creation,  §41-109-1. 
Powers  and  duties,  §41-109-5. 
Sunset  provision,  §41-109-7. 
Leonard  Morris  chronic  kidney  disease 
leadership  task  force,  §§41-109-1 
to  41-109-7. 
Medical  examiners. 

Report  of  death  related  to  disease, 
§41-61-59. 
Nuisances  injurious  to  public 

health,  suppression,  §41-23-13. 
Osteoporosis. 

Prevention,  education  and  treatment, 
§§41-93-1  to  41-93-9. 
Quarantine. 

Persons  afflicted  with  infectious 
sexually  transmitted  disease, 
§41-23-27. 


DISEASES  —Cont'd 
Rabies  control. 

Inoculation  of  dogs  and  cats,  §§41-53-1 
to  41-53-13. 
Reporting,  monitoring  and 
preventing  procedures. 
Rules  and  regulations  to  be  adopted  by 
state  board  of  health,  §41-23-1. 
Rubella  screening,  counseling  and 
vaccination,  §§41-23-101  to 
41-23-105. 
Rules  and  regulations  to  be  adopted 
by  state  board  of  health, 
§41-23-1. 
School  children  immunization, 
§41-23-37. 
School-located  influenza  vaccination 
programs,  §41-23-121. 
Sexually  transmitted  diseases. 
County  health  departments  to  provide 
free  confidential  testing  and 
treatment,  §41-23-30. 
Inspection  and  examination  of  persons 

suspected  of  affliction,  §41-23-29. 
Powers  of  state  board  of  health  as  to 
persons  afflicted  with,  §41-23-27. 
Town,  city  or  county  donations  to  state 
board  of  health  for  enforcement, 
§41-23-31. 

Sickle  cell  testing  program,  §§41-24-1 

to  41-24-5. 
Tags  on  dead  bodies  of  persons  with 
infectious  or  communicable 
disease,  §41-39-13. 
Temporary  detainment  of 

individuals  for  disease  control 
purposes. 
State  health  department,  §§41-3-15, 
41-23-5. 
Terrorism. 

First  responders  vaccination  program, 
§41-23-43. 
Tuberculosis. 

Commitment  of  person  diagnosed  as 
having  active  tuberculosis, 
§§41-33-1  to  41-33-15. 
Testing  offenders  housed  in  public  or 
private  correctional  facility, 
§41-23-1. 

DISINFECTION  AND  SANITATION 
OF  PUBLIC  BUILDINGS  AND 
VEHICLES. 

House  trailers,  house  trailer  camps 
and  tourist  camps,  §41-25-13. 
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DISINFECTION  AND  SANITATION 
OF  PUBLIC  BUILDINGS  AND 
VEHICLES  —Cont'd 
Motor  home  and  recreational 

vehicle  park  annual  permit  fee, 
§41-25-3. 
State  board  of  health. 

Rulemaking  authority,  §41-25-1. 
Sanitary  investigations,  §41-25-1. 

DISINTERMENT  OF  BODY. 
Autopsies. 

Court  order,  §41-37-9. 
Reimbursement  to  sheriff  for  expenses, 
§41-37-17. 

State  medical  examiner  authorizing, 

§41-61-67. 

DISPENSING  CONTROLLED 

SUBSTANCES. 
Criminal  penalty  and  sentencing, 

§41-29-139. 
Prohibited  acts  by  persons 

registered  to  dispense, 

§41-29-141. 
Prohibited  acts  by  registrants, 

§41-29-143. 
Registration  of  dispenser, 

§§41-29-125  to  41-29-133. 

DISPOSAL  OF  SLAUGHTERHOUSE 
AND  PROCESSING  PLANT 
WASTE. 

Generally,  §§41-51-1  to  41-51-33. 

DISTRIBUTION  OF  CONTROLLED 

SUBSTANCE. 
Criminal  penalty  and  sentencing, 

§41-29-139. 
Registration  of  distributor, 

§§41-29-125  to  41-29-133. 
To  persons  under  age  twenty-one, 

§41-29-145. 

DISTRICT  ATTORNEYS. 
Autopsies. 

Petition  for  court  order,  §41-37-9. 
Autopsy  report. 

Circuit  clerk  to  keep  and  preserve  and 
make  available  to,  §41-37-13. 
Bureau  of  narcotics. 

Cooperation  with  bureau,  bureau  use 
of  facilities  and  personnel, 
§41-29-109. 
Caustic  poison  law. 

Prosecution  upon  presentation  of 
satisfactory  evidence,  §41-29-17. 


DIVISION  OF  ALCOHOL  AND  DRUG 

MISUSE. 
Generally,  §§41-30-1  to  41-30-39. 

DIVORCE. 

Health-care  decisions. 

Revocation  of  designation  of  spouse  as 
agent,  §41-41-207. 

DOGS. 

Killing  dogs  running  at  large, 

§41-53-11. 
Rabies  inoculation. 

Certificate,  §41-53-9. 

Killing  or  destroying  dog  running  at 

large  and  not  vaccinated, 

§41-53-11. 
Required,  §41-53-1. 
Tags,  §41-53-7. 

Veterinarian  or  other  person  granted 
permit  to  administer,  §41-53-5. 
Running  at  large,  §41-53-11. 
Strays,  §41-53-11. 

DONATIONS. 

Human  organs  and  tissue. 

Anatomical  gifts  generally, 
§§41-39-101  to  41-39-149. 

Contracts  to  donate  for  medical 
science  or  medical  purposes, 
§41-39-9. 

DOSAGE  UNIT. 

Possession  of  controlled  substance 
without  valid  prescription. 

Penalties  for  violation  based  upon, 
§41-29-139. 

DOUBLE  JEOPARDY. 

Controlled  substance  prosecutions. 

Conviction  or  acquittal  under  federal 
law  or  law  of  another  state  for 
violation  of  article. 
Bar  to  prosecution,  §41-29-151. 

DRAJNFIELDS. 

Individual  on-site  wastewater 

disposal  system  law,  §§41-67-1  to 

41-67-41. 

DRINKING  WATER. 

Local  governments  and  rural  water 
systems  improvements  revolving 
loan  and  grant  program, 

§41-3-16. 

Administered  by  state  department  of 

health,  §41-3-16. 
Administration  by  state  board  of 

health,  §41-3-15. 
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DRINKING  WATER  —Cont'd 
Local  governments  and  rural  water 
systems  improvements  revolving 
loan  and  grant  program  — Cont'd 
Emergency  loan  fund,  §41-3-16. 
Established,  §41-3-16. 
Loan  and  grant  programs,  §41-3-16. 
Local  governments  and  rural  water 
systems  improvements  board, 
§41-3-16. 

Managers  of  rural  water  systems  and 
operators  of  water  systems. 
Appointment  by  governor,  §41-3-16. 
Pledge  for  repayment,  §41-3-16. 
Repayment,  §41-3-16. 
Revolving  fund,  §41-3-16. 
Private  water  supply  approval  fee. 
Assessment  by  state  board  of  health, 
amount,  §41-3-18. 
Safe  drinking  water  act  of  1997, 
§§41-26-1  to  41-26-101. 
Abandonment  or  termination  of 
services  to  fifty  percent  of 
customers  of  system. 
Timely  notice  not  supplied  to 
customer  served  by  system, 
§41-26-15. 
Actions  by  director. 

Contaminant  likely  to  enter  public 
water  system,  §41-26-9. 
Actions  to  enforce  chapter,  §41-26-31. 
Additional  requirements  placed  on 
public  water  systems. 
Case  by  case  basis,  §41-26-6. 
Advisory  committee  on  water  quality 

analysis  program,  §41-26-23. 
Appeals. 

Civil  penalty  imposed,  §41-26-31. 
Orders  relating  to  violation, 
§41-26-21. 
Appearance  before  director  to  answer 
charges. 
Complaints  as  to  violations  to 
require,  §41-26-17. 
Backflow  preventer  devices. 

Installing,  §41-26-14. 
Bills  of  water  systems. 

Placing  notices  in,  §41-26-13. 
Bond  or  financial  security. 

System  in  violation,  §41-26-31. 
Civil  penalties  for  violations, 

§41-26-31. 
Community  public  water  systems. 
Constructing  or  changing, 
requirements,  §41-26-8. 


DRINKING  WATER  —Cont'd 
Safe  drinking  water  act  of  1997 

—Cont'd 
Community  public  water  systems 
—Cont'd 
Implementation  of  technical 

assistance  program  to  become 
viable,  §41-26-5. 
Management  training  for  board 
members,  §41-26-101. 
Complaints. 
Violation  of  chapter,  rule  or 
regulation,  §41-26-17. 
Construction  and  operation  of  public 

water  systems,  §41-26-8. 
Contaminant  likely  to  enter  public 
water  system. 
Actions  by  director,  §41-26-9. 
Contamination  of  public  water  system 

prohibited,  §41-26-15. 
Continued  operations. 
System  abandoning  or  terminating 
services,  §41-26-31. 
Cost  bonds. 
Appeal  of  order  relating  to  violation, 
§41-26-21. 
Cross  connection  control  program, 

§41-26-14. 
Damaging  pipes  or  other  part  of  public 

water  system,  §41-26-15. 
Definitions,  §41-26-3. 
Director. 
Actions  authorized. 

Contaminant  likely  to  enter 
system,  §41-26-9. 
Construction  and  operation  of  public 
water  systems. 
Supervision,  §41-26-8. 
Emergencies. 
Plan  for  providing  safe  drinking 
water,  §41-26-11. 
Powers  and  duties,  §41-26-7. 
State  health  officer,  §41-26-3. 
Discharges  into  public  water  system, 

§41-26-15. 
Dismissal  of  complaint. 

No  basis  for,  §41-26-17. 
Drinking  water  quality  analysis  fund, 

§41-26-23. 
Emergency  circumstances. 

Plan  for  provision  of  safe  drinking 
water,  §41-26-11. 
Enforce  chapter,  §41-26-31. 
Entry  onto  property. 

Powers  of  director,  §41-26-7. 
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DRINKING  WATER  —Cont'd 
Safe  drinking  water  act  of  1997 

—Cont'd 

Exemption  of  public  water  system. 

Notice,  §41-26-13. 
Failure  to  comply,  §41-26-15. 
False  or  misleading  information  with 
respect  to  notices. 
Dissemination  by  supplier  of  water, 
§41-26-15. 
Filing  of  complaint,  §41-26-17. 
Financial  security. 
Provided  by  system  in  violation, 
§41-26-31. 
Findings  of  legislature,  §41-26-2. 
Forfeiture  of  bond  or  other  financial 
security. 
Public  water  system  in  violation, 
§41-26-31. 
Hearing  on  violations. 

Appeal  of  violation,  §41-26-21. 
Hearings  on  violations,  §41-26-17. 
Powers  of  director,  §41-26-19. 
Procedure  generally,  §41-26-19. 
High  hazard  cross  connections, 

§41-26-14. 
Injunctive  relief,  §41-26-31. 
Inspections. 
Refusal  by  supplier  to  allow, 
§41-26-15. 
Installation  of  cross  connections, 
auxiliary  intakes  or  bypass, 
§41-26-15. 
Intent  of  legislature,  §41-26-2. 
Investigations  of  complaints, 

§41-26-17. 
Low  hazard  cross  connections, 

§41-26-14. 
Mississippi  safe  drinking  water  act  of 

1997,  §41-26-1. 
Monitoring  required  of  public  water 
system. 
Notice  of  failure  to  perform, 
§41-26-13. 
Non-compliance  notices,  §41-26-13. 
Nontransient,  noncommunity  public 
water  systems. 
Constructing  or  changing, 

requirements,  §41-26-8. 
Defined,  §41-26-3. 
Notice. 

Abandonment  or  termination  of 
services. 

Timely  notice  to  customer  served 
by  system,  §41-26-15. 


DRINKING  WATER  —Cont'd 
Safe  drinking  water  act  of  1997 

—Cont'd 
Notice  — Cont'd 

Complaint  as  to  violations,  service, 

§41-26-17. 
Non-compliance,  failure  to  perform 
monitoring,  variances  and 
exemptions,  §41-26-13. 
False  or  misleading  information 
disseminated  by  supplier  of 
water,  §41-26-15. 
Order  as  to  violation,  §41-26-17. 
Orders  entered  as  to  violations, 

§41-26-21. 
Penalties,  assessment,  §41-26-17. 
Performance  bond. 
Provided  by  water  system  in 
violation,  §41-26-31. 
Plan  by  public  water  system  in 

violation  of  chapter,  §41-26-31. 
Powers  and  duties  of  director, 
§41-26-7. 

Primary  drinking  water  regulations, 

§41-26-5. 
Prohibited  acts,  §41-26-15. 
Publication. 

Notices  of  non-compliance,  failure  to 
perform  monitoring,  variances 
and  exemptions,  §41-26-13. 
Public  water  system  assistance  fund, 

§41-26-25. 
Public  water  systems  bond  operations 

account,  §41-26-25. 
Public  water  system  technical 

assistance  account,  §41-26-25. 
Quahty  analysis  fund,  §41-26-23. 
Recording  hearings  on  violation, 

§41-26-19. 
Rules  and  regulations. 

Governing  public  water  systems, 

§41-26-6. 
Primary  drinking  water,  §41-26-5. 
Semi-public  water  systems. 
Defined,  §41-26-3. 

Notice  of  location,  responsible  party 
and  number  of  connections, 
§41-26-8. 
Service  of  notice  of  complaint  as  to 

violation,  §41-26-17. 
Subpoenas. 

Issuance  on  hearing  of  violation, 
§41-26-19. 
Supervision  over  construction  and 

operation  of  public  water  systems, 
§41-26-8. 
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DRINKING  WATER  —Cont'd 
Safe  drinking  water  act  of  1997 

—Cont'd 
Suppliers  of  water. 
Defined,  §41-26-15. 
Prohibited  acts,  §41-26-15. 
Technical  assistance  program  to  be 

implemented  by  board,  §41-26-5. 
Variance  granted  water  system  for 
inability  to  meet  maximum 
contaminant  level  requirement. 
Notice  by  public  water  system, 
§41-26-13. 
Water  quality  analysis  fees,  §41-26-23. 
Water  well  drillers  providing 
information  on  wells  drilled. 
Wells  for  use  by  semi-public  water 
systems,  §41-26-8. 

DRINKING  WATER  QUALITY 
ANALYSIS  FUND,  §41-26-23. 

DRINK  STANDS. 

State  board  of  health  powers, 

§41-3-15. 

DRUG  ENFORCEMENT 

ADMINISTRATION,  UNITED 
STATES. 
Controlled  substances  law  of 
Mississippi. 
Enforcement  of  provisions  by 
administration,  §41-29-109. 
Cooperative  arrangements  with, 
§41-29-167. 

DRUG  EVIDENCE  DISPOSITION 
FUND,  §41-29-189. 

DRUG  KINGPINS. 
Sentencing  of  dealers  in  controlled 
substances,  §41-29-139. 

DRUG  OVERDOSES. 
Bureau  of  narcotics  to  investigate 
circumstances  of  deaths  caused 

by,  §41-29-159. 
Reporting  suspected  deaths  to  medical 
examiner,  §41-61-59. 

DRUG  PARAPHERNALIA. 
Criminal  acts,  penalty,  §41-29-139. 
Determining  whether  object 

paraphernalia,  §41-29-105. 
Disposition  of  seized  paraphernalia, 

§41-29-154. 
Forfeitures,  §§41-29-153,  41-29-176. 
Procedure  regarding  disposition, 
§41-29-181. 


DRUG  PARAPHERNALIA  —Cont'd 
Paraphernalia  defined,  §41-29-105. 

DRUGS  AND  CONTROLLED 
SUBSTANCES,  §§41-29-101  to 
41-29-191. 

Abortion-inducing  drugs. 

Defined,  §41-41-105. 
Physicians'  reports  of  provision, 
adverse  events,  §41-41-109. 
Providing  or  prescribing,  §41-41-107. 
Administrative  forfeiture 
procedures. 
Property  other  than  controlled 
substance,  §41-29-176. 
Administrative  inspections  of 

controlled  premises,  §41-29-157. 
Administrative  inspection  warrants, 

§41-29-157. 
Administrative  penalty  or  sanction 

for  violations,  §41-29-151. 
Advertising  paraphernalia, 

§41-29-139. 
Affidavits. 

Issuance  of  search  warrant, 
§41-29-157. 
Aircraft,  forfeitures,  §41-29-153. 

Inquiry  into  ownership,  §41-29-177. 
Appeals. 

Board  of  narcotics  or  state  board  of 
pharmacy. 
Appeal  of  final  determinations, 
findings  or  conclusions, 
§41-29-163. 
Convictions  and  orders,  §41-29-165. 
Arrest  without  warrant,  §41-29-159. 
Avoirdupois  system  of  weights, 

§41-29-138. 
Ballparks. 

Enhanced  penalty  for  distributing 
within  certain  distance, 
§41-29-142. 
Barter. 

Criminal  penalty  and  sentencing, 
§41-29-139. 
Breaking  door  or  window  to  execute 

search  warrant,  §41-29-157. 
Burden  of  proof. 

Authorized  holder  of  registration  or 

order  form,  §41-29-148. 
Exemption  or  exception  from 
provisions,  §41-29-148. 
Bureau  of  narcotics. 

Generally,  §§41-29-107  to  41-29-112. 
Business  records  and  documents, 
subpoena  for  production, 
§41-29-187. 
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DRUGS  AND  CONTROLLED 

SUBSTANCES  —Cont'd 
Churches. 

Selling,  dispensing,  distributing,  etc., 
within  certain  distance. 
Enhanced  penalty,  §41-29-142. 
Civil  or  administrative  penalties, 
§41-29-151. 
Prohibited  acts  by  registrant  to 
dispense,  distribute  or 
manufacture,  §41-29-141. 
Cocaine. 
Defined  as  narcotic  drug,  §41-29-105. 
Schedule  II  controlled  substance, 
§41-29-115. 
Coca  leaves. 

Defined  as  narcotic  drug,  §41-29-105. 
Schedule  II  controlled  substance, 
§41-29-115. 
Common  carriers. 

Transportation  of  narcotic  drugs, 
§41-29-307. 
Communications  records. 

Motion  by  attorneys  for  bureau  of 
narcotics,  §41-29-536. 
Controlled  premises,  inspection, 

§41-29-157. 
Cooperative  arrangements  with 

federal  and  other  state  agencies. 
Bureau  of  narcotics  and  other  boards 
with  responsibility,  §41-29-167. 
Counterfeit  substances. 
Defined,  §41-29-105. 
Distributing  to  person  under  age 

twenty-one,  §41-29-145. 
Reproducing  trademark,  trade  name 
or  other  identifying  mark. 
Labeling  rendering  drug  counterfeit 
substance,  §41-29-143. 
Selling,  distributing,  dispensing,  etc., 
§41-29-139. 
Criminal  acts  and  penalties, 
§41-29-139. 
Burden  of  proving  exemptions  and 

exceptions,  §41-29-148. 
Communication  records  to  aid  in 
investigations. 
Motion,  §41-29-536. 
Distribution  to  persons  under 

twenty-one,  §41-29-145. 
Double  jeopardy. 

Conviction  or  acquittal  under  federal 
law  or  law  of  another  state  for 
violation  of  article,  §41-29-151. 
Drug  rehabilitation  program 

participation  by  person  convicted, 
§41-29-150. 


DRUGS  AND  CONTROLLED 

SUBSTANCES  —Cont'd 
Criminal  acts  and  penalties  — Cont'd 
Enforcement  personnel,  powers, 

§41-29-159. 
Enhanced  penalty. 

Distributing,  dispensing  or 
possessing  within  certain 
distance  of  certain  facilities, 
§41-29-142. 
Second  and  subsequent  offenses, 
§41-29-147. 
Escape  by  persons  confined  for 

violations,  §41-29-150. 
Expungement  of  records  after 
dismissal  of  violation. 
Participation  in  drug  rehabilitation 
program,  §41-29-150. 
Falsely  represented  to  be  prescription 
or  legend  drug. 
Sell,  produce,  manufacture,  possess, 
§41-29-146. 
False  or  incorrect  report  of  theft, 
burglary  or  robbery  of  controlled 
substance  in  possession, 
§41-29-168. 
Firearm  in  possession  at  time  of 

commission  of  offense  or  at  time  of 
arrest,  §41-29-152. 
First  offenders  serving  term  under 
prior  law,  resentencing, 
§41-29-149. 
Forfeitures,  §41-29-153. 
Misrepresentation,  fraud,  forgery, 
deception  or  subterfuge. 
Acquiring  possession  of  substance  or 
prescription  by,  §41-29-144. 
Parole  eligibihty,  §41-29-149. 
Person  registered  to  dispense, 
distribute  or  manufacture, 
§41-29-141. 
Presumption  that  person  not 

authorized  holder  of  registration 
or  order  form,  §41-29-148. 
Probation  of  violators,  §41-29-150. 
Registrants  to  dispense,  distribute  or 

manufacture,  §41-29-143. 
Resentencing  of  persons  serving  terms 
for  first  offense  under  prior  law, 
§41-29-149. 
Search  warrants,  §41-29-157. 
Second  and  subsequent  offenses, 

§41-29-147. 
Suspension  of  sentences,  §41-29-149. 
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DRUGS  AND  CONTROLLED 

SUBSTANCES  —Cont'd 
Criminal  acts  and  penalties  — Cont'd 
Trademark,  trade  name  or  other 
identifying  mark. 
Reproducing  as  to  render  drug 
counterfeit  substance, 
§41-29-143. 
DEA  agents. 

Enforcement,  §41-29-109. 
Dealers,  sentencing,  §41-29-139. 
Deferring  further  proceedings  and 
placing  violator  on  probation, 
§41-29-150. 
Definitions,  §41-29-105. 

Controlled  premises,  §41-29-157. 
Drug,  §41-29-105. 
Firearms,  §41-29-152. 
Department  of  corrections 
jurisdiction. 
Persons  convicted  of  felony  and 
sentenced,  §41-29-150. 
Dispense. 

Criminal  penalty  and  sentencing, 

§41-29-139. 
Defined,  §41-29-105. 
To  persons  under  age  twenty-one, 
§41-29-145. 
Dispensers. 

Defined,  §41-29-105. 

Prohibited  acts  by  persons  registered 

to  dispense,  §41-29-141. 
Prohibited  acts  by  registrants, 

§41-29-143. 
Registration  and  control,  §§41-29-125 
to  41-29-133. 
Disposition  of  seized  substances  and 

paraphernalia,  §41-29-154. 
Distribution. 

Criminal  penalty  and  sentencing, 

§41-29-139. 
To  persons  under  age  twenty-one, 
§41-29-145. 
Distributors. 

Defined,  §41-29-105. 
Prohibited  acts  by  registered 
distributors,  §41-29-141. 
Prohibited  acts  by  registrants, 

§41-29-143. 
Registration  and  control,  §§41-29-125 
to  41-29-133. 
Double  jeopardy. 

Conviction  or  acquittal  under  federal 
law  or  law  of  another  state, 
§41-29-151. 


DRUGS  AND  CONTROLLED 

SUBSTANCES  —Cont'd 
Drug  abuse  education  programs, 

§41-29-169. 
Drug  education  program. 

Person  convicted  of  possession  of 
marihuana,  second  conviction, 
§41-29-139. 
Drug  evidence  disposition  fund, 

§41-29-189. 
Drug  kingpins,  sentencing, 

§41-29-139. 
Drug  rehabilitation  programs. 

Mandatory  participation,  §41-29-150. 
Emergency  dispensing  upon  oral 

prescription,  §41-29-137. 
Enforcement  personnel,  powers, 

§41-29-159. 
Enhanced  penalty,  §41-29-313. 
Distribution  near  school,  church, 
parks,  ballpark,  gymnasium, 
youth  or  movie  theater, 
§41-29-142. 
Distribution  to  person  under  age 

twenty-one,  §41-29-145. 
Firearm  in  possession,  §41-29-152. 
Second  or  subsequent  offenses, 
§41-29-147. 
Enjoining  violations,  §41-29-155. 
Ephedrine  or  pseudoephedrine, 
§41-29-313. 
Precursor  chemicals,  §41-29-313. 
Reporting  by  retailers  of  suspicious 
activities. 
Information  program,  §41-29-317. 
Escape  of  persons  confined  for 

violations,  §41-29-150. 
Evidence  related  to  offenses. 
Drug  evidence  disposition  fund, 
§41-29-189. 
Exceptions. 

Burden  of  proving  upon  person 

claiming,  §41-29-148. 
State  need  not  negate,  §41-29-148. 
Exempt  substances,  §41-29-122. 
Expungement  of  records  after 
dismissal  of  violation. 
Participation  in  drug  rehabilitation 
program,  §41-29-150. 
Falsely  represented  to  be 

prescription  or  legend  drug. 
Sell,  produce,  manufacture,  possess, 
§41-29-146. 
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DRUGS  AND  CONTROLLED 

SUBSTANCES  —Cont'd 
Fines. 

Civil  or  administrative  penalties, 
§41-29-151. 
Prohibited  acts  by  registrants, 
§41-29-141. 
Criminal  penalties,  §41-29-139. 
Firearm  in  possession. 

Enhanced  penalty,  §41-29-152. 
First  offenders. 

Deferral  of  further  proceedings  and 

placing  on  probation,  §41-29-150. 
Resentencing  for  first  offense  under 

prior  law,  §41-29-149. 
Sentencing,  §41-29-139. 
Suspension  of  sentence  at  discretion  of 
judge,  §41-29-149. 
Forfeitures,  §41-29-153. 
Administrative  forfeiture  procedures. 
Property  other  than  controlled 
substance  under  value  of 
$10,000,  §41-29-176. 
Affidavit  that  owner  of  property 
cannot  be  found  and  served, 
§41-29-177. 
Answer  by  owner  of  property  other 
than  controlled  substance, 
§41-29-179. 
Burden  of  proof 

Property  subject  to  forfeiture, 
§41-29-179. 
Certificate  of  title,  purchaser  of 

property,  §41-29-181. 
Disposition  of  seized  substances  and 
paraphernaha,  §§41-29-154, 
41-29-181. 
Dividing  and  depositing  proceeds, 

§41-29-181. 
Exclusive  remedy,  §41-29-183. 
Federal  property  sharing  provisions, 
disposition  of  property 
transferred,  §41-29-185. 
Hearing  on  whether  property  subject 

to  forfeiture,  §41-29-179. 
Inquiry  as  to  ownership,  §41-29-177. 
Lien,  encumbrance,  security  interest, 
etc. 

Proving  by  claimant  of  right, 
§41-29-179. 
Liquidation  of  property  forfeited, 

§41-29-181. 
Maintenance,  repair  and  use  of 
forfeited  property  by  law 
enforcement,  §41-29-181. 


DRUGS  AND  CONTROLLED 

SUBSTANCES  —Cont'd 
Forfeitures  — Cont'd 

Official  state  government  forfeiture 
website. 
Property  other  than  controlled 
substance  under  value  of 
$10,000,  §41-29-176. 
Petition  for  forfeiture,  filing, 

§41-29-177. 
Petition  for  summary  forfeiture, 

§41-29-179. 
Property  other  than  controlled 
substance. 
Administrative  forfeiture 

procedures,  §41-29-176. 
Answer  by  owner,  §41-29-179. 
Procedure  for  disposition, 
§41-29-177. 
Public  auction,  sale  of  forfeited 

property,  §41-29-181. 
Real  estate,  sales,  §41-29-181. 
Release  of  property  to  holder  of  bona 
fide  encumbrance,  mortgage  or 
deed  of  trust,  §41-29-179. 
Sale  of  real  estate  forfeited, 

§41-29-181. 
Service  of  copy  of  petition,  §41-29-177. 
Summary  forfeiture  of  controlled 
substance  or  raw  material, 
§41-29-179. 
Time  for  instituting  proceeding, 

§41-29-177. 
Venue  for  proceeding,  §41-29-177. 
Forfeitures  for  violating  uniform 
controlled  substances  law, 
§41-29-153. 
Fraud,  forgery,  deception  or 
subterfuge. 
Acquiring  or  obtaining  possession  of 
substance  or  prescription  by, 
§41-29-144. 
Furnishing  information  and 
assistance  to  bureau  of 
narcotics. 
Sentencing  as  dealer,  inapplicability  of 
provisions,  §41-29-139. 
Gymnasium. 
Enhanced  penalty  distributing  within 
certain  distance,  §41-29-142. 
Hallucinogenic  substances. 
Schedule  I  controlled  substance, 
§41-29-113. 
Hashish. 

Defined,  §41-29-105. 
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DRUGS  AND  CONTROLLED 

SUBSTANCES  —Cont'd 
Heroin. 

Schedule  I  controlled  substance, 
§41-29-113. 
Immediate  precursor. 

Defined,  §41-29-105. 
Incineration  of  unused  prescription 
pills  by  drug  task  force, 
§41-29-191. 
Informants. 
Furnishing  information  to  bureau  of 
narcotics. 
Sentencing  as  dealer,  inapplicability 
of  provisions,  §41-29-139. 
Injection. 
Administration  by  injection  of 
pharmaceutical  product 
authorized  by  chapter,  §41-29-137. 
Injunctions,  §41-29-155. 
In-person  medical  evaluation. 

VaHd  prescription,  §41-29-137. 
Inquiry  into  ownership  of  property 
subject  to  forfeiture,  §41-29-177. 
Inspection  of  controlled  premises, 

§41-29-157. 
Inspection  of  establishment  of 

registered  dispenser,  distributor 
or  manufacturer,  §41-29-125. 
Inventory  after  return  of 

administrative  inspection 
warrant  or  search  warrant, 
§41-29-157. 
Inventory  requirements  of 
registered  manufacturer, 
distributor  or  dispenser, 
§41-29-133. 
Judicial  review  of  convictions  and 

orders,  §41-29-165. 
Jury  trial. 

Alleged  violation  of  injunction  or 
restraining  order,  §41-29-155. 
Kingpins,  sentencing,  §41-29-139. 
Law  enforcement  reports  to  bureau 

of  narcotics,  §41-29-168. 
License  to  manufacture,  produce  or 
supply  at  wholesale. 
Conviction  relating  to  narcotic  drugs, 
ineligibility  for  license, 
§41-29-303. 
Good  moral  character,  furnishing 

proof,  §41-29-303. 
Inapplicability  to  physician,  dentist  or 
veterinarian. 
In  course  of  professional  practice, 
§41-29-301. 


DRUGS  AND  CONTROLLED 

SUBSTANCES  —Cont'd 
License  to  manufacture,  produce  or 
supply  at  wholesale  — Cont'd 
Required,  §41-29-301. 
Suspension  or  revocation,  §§41-29-303, 
41-29-311. 
License  to  manufacture,  produce  or 
supply  narcotic  drugs  at 
wholesale,  §§41-29-301,  41-29-303, 
41-29-311. 
Manufacture. 

Criminal  penalty  and  sentencing, 

§41-29-139. 
Falsely  represented  to  be  prescription 
or  legend  drug,  §41-29-146. 
Manufacturers. 

License  requirements,  §§41-29-301, 

41-29-303,  41-29-311. 
Prohibited  acts  by  registered 

manufacturer,  §41-29-141. 
Prohibited  acts  by  registrants, 

§41-29-143. 
Registration  and  control,  §§41-29-125 
to  41-29-133. 
Marihuana. 

Criminal  penalty  and  sentencing, 

§41-29-139. 
Defined,  §41-29-105. 
Dosage  unit. 

Possession  without  valid 

prescription,  penalty  based 
upon,  §41-29-139. 
Operator  of  motor  vehicle  possessing, 

§41-29-139. 
Second  conviction  for  possession, 
sentencing,  §41-29-139. 
Medical  treatment  for  dependency 
or  addiction. 
Persons  convicted  required  to  receive 
as  part  of  sentence,  §41-29-150. 
Misrepresentation,  fraud,  forgery, 
deception  or  subterfuge. 
Acquiring  or  obtaining  possession  of 
substance  or  prescription  by, 
§41-29-144. 
Mississippi  bureau  of  narcotics, 
§§41-29-107  to  41-29-112. 
Generally,  §§41-29-107  to  41-29-112. 
Money  and  other  things  of  value. 

Forfeitures,  §41-29-153. 
Morphine. 

Schedule  I  controlled  substance, 
§41-29-113. 
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DRUGS  AND  CONTROLLED 

SUBSTANCES  —Cont'd 
Motions  for  communication  records 

to  aid  in  investigations. 

Filing  by  attorneys  of  bureau  of 
narcotics,  §41-29-536. 
Motor  vehicle  operator  possessing 

marihuana,  §41-29-139. 
Movie  theaters. 

Enhanced  penalty  for  selling, 
distributing,  dispensing,  etc., 
within  certain  distance, 
§41-29-142. 
Mysterious  disappearance  of 

substance  from  owner,  manager 
or  practitioner. 
Report  to  bureau  of  narcotics, 
§41-29-168. 
Narcotic  drug. 

Defined,  §41-29-105. 
No  knock  entry  to  execute  search 

warrant,  §41-29-157. 
Notice  of  intention  to  forfeit  seized 
property  administratively. 
Property  other  than  controlled 
substance,  raw  material  or 
paraphernalia  under  the  value  of 
$10,000,  §41-29-176. 
Nuisances. 

Places  used  by  narcotic  addicts  or  used 
to  store  or  sell  illegal  narcotics, 
§41-29-309. 
Obesity,  weight  control  or  weight 
loss. 

Prescribing  amphetamines  or  central 
nervous  system  stimulants 
exclusively  for  treatment  of, 
§41-29-139. 
Opiates. 

Defined,  §41-29-105. 

Schedule  I  controlled  substance, 
§41-29-113. 

Schedule  II  controlled  substance, 
§41-29-115. 
Opium. 

Defined  as  narcotic  drug,  §41-29-105. 
Schedule  II  controlled  substance, 

§41-29-115. 
Schedule  III  controlled  substance, 

§41-29-117. 
Opium  derivatives. 

Schedule  I  controlled  substance, 

§41-29-113. 
Opium  poppy. 

Defined,  §41-29-105. 


DRUGS  AND  CONTROLLED 

SUBSTANCES  —Cont'd 
Opium  poppy  — Cont'd 
Schedule  II  controlled  substance, 
§41-29-115. 
Oral  prescription,  emergency 

dispensing,  §41-29-137. 
Order  forms,  §41-29-135. 
Burden  of  proving  person  authorized 

holder,  §41-29-148. 
Presumption  person  not  authorized 
holder,  §41-29-148. 
Orders  promulgated  under  prior 
law,  continuance,  §41-29-175. 
Out-of-state  manufacturers  and 
dispensers. 
Registration,  §41-29-125. 
Paraphernalia. 

Criminal  acts,  penalty,  §41-29-139. 
Defined,  §41-29-105. 
Determining  whether  object 

paraphernalia,  §41-29-105. 
Disposition  of  seized  paraphernalia, 

§§41-29-154,  41-29-181. 
Forfeitures,  §41-29-153. 

Procedure  regarding  disposition  of 
seized  property,  §§41-29-154, 
41-29-181. 

Parks. 

Enhanced  penalty  for  selling, 
distributing,  dispensing,  etc., 
within  certain  distance, 
§41-29-142. 
Parole. 

Eligibility,  §41-29-149. 
Patients  to  return  unused  portion  of 
narcotic  drugs. 
Drugs  obtained  from  physician,  dentist 
or  veterinarian,  §41-29-305. 
Peace  officers  of  state  to  enforce 

provisions,  §41-29-109. 
Pending  proceedings,  effect  of 

uniform  law,  §41-29-173. 
Persons  under  twenty-one  years  of 
age. 

Distribution  to,  §41-29-145. 
Petition  of  forfeiture,  §41-29-177. 
Plants  from  which  substances 
derived,  seized  and  forfeited, 

§41-29-153. 
Poppy  straw. 

Defined,  §41-29-105. 
Schedule  II  controlled  substance, 
§41-29-115. 
Possession. 

Criminal  penalty  and  sentencing, 
§41-29-139. 


1234 


Index 


DRUGS  AND  CONTROLLED 

SUBSTANCES  —Cont'd 
Possession  — Cont'd 

Falsely  represented  to  be  prescription 
or  legend  drug,  §41-29-146. 
Practitioners. 
Injection. 
Administration  by  injection  of 
pharmaceutical  product 
authorized  by  chapter, 
§41-29-137. 
License  to  manufacture,  produce  or 
supply  at  wholesale  narcotic 
drugs. 

Inapplicability  to  practitioner  when 
dispensing  or  administering  in 
course  of  professional  practice, 
§41-29-301. 
Prescribing,  administering,  dispensing, 

etc.,  narcotic  drugs,  §41-29-305. 
Prescriptions  generally,  §41-29-137. 
Record  of  substances  administered, 
dispensed  or  professionally  used 
otherwise  than  by  prescription, 
§41-29-137. 
Registration  to  dispense  or  conduct 
scientific  research,  §41-29-127. 
Return  by  patient  of  unused  portion  of 

narcotic  drug,  §41-29-305. 
Theft,  burglary  or  robbery  of 

substance  in  possession,  reports, 
§41-29-168. 
VaHd  prescriptions,  §41-29-137. 
Precursor  chemicals  or  drugs. 
Anhydrous  ammonia,  stealing  or 
unlawfully  taking  and  carrying 
away,  §41-29-313. 
Anhydrous  ammonia  stealing  or 
unlawfully  taking  or  carr5ring 
away,  §41-29-313. 
Ephedrine  or  pseudoephedrine, 
§41-29-313. 
Reporting  by  retailers  of  suspicious 
activities. 
Information  program,  §41-29-317. 
Farmers  storing  or  using  for  farming 

operations,  §41-29-313. 
Listed  chemical  or  drugs,  §41-29-313. 
Purchasing,  possessing,  transferring  or 
distributing,  §41-29-313. 
Prescription  requirements  for 

controlled  substances,  §41-29-137. 
Prescriptions,  §41-29-137. 

Incineration  of  unused  prescription 
pills  by  drug  task  force, 
§41-29-191. 


DRUGS  AND  CONTROLLED 

SUBSTANCES  —Cont'd 
Prescriptions  — Cont'd 

Misrepresentation,  fraud,  forgery, 
deception  or  subterfuge. 
Acquiring  or  obtaining  prescription 
by,  §41-29-144. 
Order  forms  required  for  distribution 
by  registrant  to  another 
registrant,  §41-29-135. 
Who  may  prescribe  narcotic  drugs, 
§41-29-305. 
Presumption  that  person  not 

authorized  holder  of  registration 
or  order  form,  §41-29-148. 
Prior  convictions. 

Second  and  subsequent  offenses, 
§41-29-147. 
Probation,  §41-29-150. 
Proceeds  from  violations,  forfeiture, 

§41-29-153. 
Prohibited  acts,  §41-29-139. 

Registrants  to  dispense,  distribute  or 
manufacture  controlled 
substances,  §§41-29-141, 
41-29-143. 
Property  subject  to  forfeiture, 

§41-29-153. 
Purpose,  §41-29-103. 
Real  estate,  forfeitures,  §41-29-153. 

Inquiry  into  ownership,  §41-29-177. 
Records. 

Communications  records. 

Motion  by  attorney  for  bureau  of 
narcotics,  §41-29-536. 
Expungement  of  records  after 
dismissal  of  violation. 
Participation  in  drug  rehabilitation 
program,  §41-29-150. 
Practitioners. 
Administering,  dispensing  or  using 
otherwise  than  by  prescription, 
§41-29-137. 
Registered  manufacturer,  distributor 
or  dispenser,  §41-29-133. 
Refill  of  prescription  of  Schedule  II 
substance. 
Issuance  by  license  to  medical  doctor 
required,  §41-29-137. 
Registration  and  control  of 

manufacture,  distribution  and 
dispensing,  §§41-29-125  to 
41-29-133. 
Appeal  from  ruling  denying, 
suspending  or  revoking, 
§41-29-131. 
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DRUGS  AND  CONTROLLED 

SUBSTANCES  —Cont'd 
Registration  and  control  of 

manufacture,  distribution  and 
dispensing  — Cont'd 
Authorization  of  registration, 

§41-29-125. 
Burden  of  proving  person  authorized 

holder  of  registration,  §41-29-148. 
CompHance  with  federal  registration 
law. 

Entitles  applicant  to  registration, 
§41-29-127. 
Cost  bond  on  appeal  of  order  denying, 

suspending  or  revoking, 

§41-29-131. 
Denial,  §41-29-131. 
Factors  considered  in  determining 

whether  to  issue  registration, 

§41-29-127. 
Failure  of  witness  to  attend  hearing, 

produce  documents  or  refuse  to 

testify. 

Proceedings  to  deny,  suspend  or 
revoke  registration,  §41-29-131. 
False  or  fraudulent  material 

information,  §41-29-143. 
Fictitious  registration  numbers, 

§41-29-143. 
Grounds  for  suspension  or  revocation, 

§41-29-129. 
Hearings  on  denial,  suspension, 

revocation  or  refusal  to  renew, 

§41-29-131. 
Inspection  of  establishment  of 

registrant,  §41-29-125. 
Limiting  suspension  or  revocation  to 

particular  substance,  §41-29-129. 
Notice  of  appeal  from  order  denying, 

suspending  or  revoking, 

§41-29-131. 
Order  to  show  cause,  service. 

Denial,  revocation  or  suspension  of 
registration,  §41-29-131. 
Out-of-state  manufacturers  and 

dispensers,  §41-29-125. 
Persons  who  need  not  register  and 

may  lawfully  possess  controlled 

substances,  §41-29-125. 
Presumption  that  person  not  holder  of 

registration,  §41-29-148. 
Prohibited  acts  by  registrants, 

§§41-29-141,  41-29-143. 
Public  interest  determination  in 

deciding  to  issue  registration, 

§41-29-127. 


DRUGS  AND  CONTROLLED 

SUBSTANCES  —Cont'd 
Registration  and  control  of 

manufacture,  distribution  and 
dispensing  — Cont'd 
Records  and  inventories  to  be 

maintained  by  registered  persons, 
§41-29-133. 
Refusal  to  renew,  §41-29-131. 
Required  to  manufacture,  distribute  or 

dispense,  §41-29-125. 
Rules  and  regulations. 
Promulgation  by  state  board  of 
pharmacy,  §41-29-125. 
Sealing  substances  upon  suspension  or 

revocation,  §41-29-129. 
Separate  registration  for  each  place  of 

business,  §41-29-125. 
Service  of  order  to  show  cause. 
Denial,  revocation  or  suspension  of 
registration,  §41-29-131. 
Subpoenas  for  attendance  of  witnesses. 
Proceedings  to  deny,  suspend, 
revoked  or  refusal  to  renew, 
§41-29-131. 
Suspension  or  revocation,  §41-29-129. 

Proceeding,  §41-29-131. 
Venue  of  appeal  denying,  suspending 
or  revoking,  §41-29-131. 
Rehabilitation  of  persons  convicted 
of  offenses. 
Intent  and  purposes  of  legislature, 
§41-29-150. 
Reports. 

Law  enforcement  reports  to  bureau  of 

narcotics,  §41-29-168. 
Theft,  burglary  or  robbery  of 
controlled  substance. 
Owner,  manager  or  practitioner 
having  possession  of  substance, 
§41-29-168. 
Research. 
Misuse  and  abuse,  §41-29-171. 
Registration  of  practitioner  to  dispense 
or  conduct  research,  §41-29-127. 
Restraining  violations,  §41-29-155. 
Jury  trial  for  alleged  violation  of 
restraining  order,  §41-29-155. 
Results,  information  and  evidence 
received  from  United  States 
drug  enforcement 
administration. 
Reliance  and  action  upon,  §41-29-167. 
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DRUGS  AND  CONTROLLED 

SUBSTANCES  —Cont'd 
Return  of  unused  portion  of 

narcotic  drug  by  patient. 

Patient  obtaining  drug  from  dentist, 
physician  or  veterinarian, 
§41-29-305. 
Rules  promulgated  under  form  law, 

continuance,  §41-29-175. 
Sales. 

Criminal  penalty  and  sentencing, 

§41-29-139. 
Falsely  represented  to  be  prescription 

or  legend  drug,  §41-29-146. 
To  persons  under  age  twenty-one, 
§41-29-145. 
Schedule  I  controlled  substances, 
§41-29-113. 
Criminal  penalties  for  selling, 

manufacturing,  distributing,  etc., 
§41-29-139. 
Schedule  II  controlled  substances, 
§41-29-115. 
Criminal  penalties  for  selling, 

manufacturing,  distributing,  etc., 
§41-29-139. 
Prescription  requirements,  §41-29-137. 
Schedule  III  controlled  substances, 
§41-29-117. 
Criminal  penalties  for  selling, 

manufacturing,  distributing,  etc., 
§41-29-139. 
Prescription  requirements,  §41-29-137. 
Schedule  IV  controlled  substances, 
§41-29-119. 
Criminal  penalties  for  selling, 

manufacturing,  distributing,  etc., 
§41-29-139. 
Prescription  requirements,  §41-29-137. 
Schedule  of  substances. 

Exempt  substances,  §41-29-122. 
Recommendations  by  state  board  of 

health,  §41-29-111. 
Revision  and  republication  by  board  of 

health,  §41-29-123. 
Schedule  I,  §41-29-113. 
Schedule  II,  §41-29-115. 
Schedule  III,  §41-29-117. 
Schedule  IV,  §41-29-119. 
Schedule  V,  §41-29-121. 
Schedules  of  controlled  substances, 

§§41-29-113  to  41-29-121. 
Schedule  V  controlled  substances, 
§41-29-121. 
Criminal  penalties  for  selling, 

manufacturing,  distributing,  etc., 
§41-29-139. 


DRUGS  AND  CONTROLLED 

SUBSTANCES  —Cont'd 
Schedule  V  controlled  substances 

—Cont'd 
Medical  purposes,  distributing  or 
dispensing  only  for,  §41-29-137. 
Schools. 

Enhanced  penalty  for  selling, 

manufacturing,  distributing,  etc., 
within  certain  distance, 
§41-29-142. 
Search  warrants,  §41-29-157. 
Second  and  subsequent  offenses. 
Criminal  penalty,  what  considered 
second  and  subsequent  offense, 
§41-29-147. 
Seizure  of  property,  §41-29-154. 
Under  the  value  of  $10,000. 
Administrative  forfeiture 
procedures,  §41-29-176. 
Without  process. 

Property  subject  to  forfeiture, 
§41-29-153. 
Sentencing,  §41-29-139. 
Department  of  corrections. 
Persons  convicted  of  felony  offense 
and  sentenced  under 
jurisdiction  of,  §41-29-150. 
Drug  rehabilitation  program 

participation,  §41-29-150. 
Enhanced  penalty. 
Firearm  in  possession  at  time  of 
commission  of  offense  or  at  time 
of  arrest,  §41-29-152. 
Second  and  subsequent  offense, 
§41-29-147. 
Expungement  of  records  on  dismissal 
of  violation. 
Drug  rehabilitation  program 
participation,  §41-29-150. 
Firearm  in  possession  at  time  of 

commission  of  offense  or  at  time  of 
arrest. 

Enhanced  penalty,  §41-29-152. 
First  offenders. 

Deferral  of  further  proceedings  and 
placing  on  probation, 
§41-29-150. 
Resentencing  of  first  offender 
sentenced  under  prior  law, 
§41-29-149. 
Suspension  of  sentence,  §41-29-149. 
What  deemed  first  offense, 
§41-29-149. 
Medical  treatment  for  dependency  or 
addiction  as  part  of  sentence, 
§41-29-150. 
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DRUGS  AND  CONTROLLED 

SUBSTANCES  —Cont'd 
Sentencing  — Cont'd 

Parole  eligibility,  §41-29-149. 
Persons  previously  indicted  under 
prior  law  but  yet  sentenced, 
§41-29-149. 
Probation,  §41-29-150. 
Rehabilitation  of  persons,  intent  and 

purpose  of  legislature,  §41-29-150. 
Resentencing  of  first  offender 
sentenced  under  prior  law, 
§41-29-149. 
Second  and  subsequent  offenses, 

§41-29-147. 
Suspension  of  sentence  for  first 
offender,  §41-29-149. 
Service  of  petition  of  forfeiture, 

§41-29-177. 
State  board  of  health. 
Recommendations  as  to  appropriate 
schedule  for  substances, 
§41-29-111. 
Revision  and  republication  of 
schedules,  §41-29-123. 
Stimulants. 

Schedule  I  controlled  substances, 
§41-29-113. 
Storage  of  narcotic  drugs  by 

warehousemen,  §41-29-307. 
Subpoena  for  communications 
records. 
Motion  by  attorney  for  bureau  of 
narcotics,  §41-29-536. 
Subpoena  for  production  of  business 
records  and  documents, 
§41-29-187. 
Suppliers  of  narcotic  drugs  at 
wholesale. 
License  requirement,  §§41-29-301, 
41-29-303,  41-29-311. 
Suspension  of  sentences. 

First  offenders,  §41-29-149. 
Task  forces  collecting  unused 
prescription  pills. 
Incineration,  §41-29-191. 
Theft,  burglary  or  robbery  of 
substance. 
Reports  by  owners,  managers, 
practitioners  or  other  persons 
having  possession,  §41-29-168. 
Trademarks,  trade  names  or  other 
identifying  marks. 
Reproducing  so  as  to  render  drug 

counterfeit  substance,  §41-29-143. 


DRUGS  AND  CONTROLLED 

SUBSTANCES  —Cont'd 
Trafficking  in  controlled  substances, 

§41-29-139. 
Transportation  and  storage  of 
narcotic  drugs. 

Common  carriers  or  warehousemen, 
§41-29-307. 
Trial  by  jury. 

Alleged  violation  of  injunction  or 
restraining  order,  §41-29-155. 
Uniform  controlled  substances  law, 

§41-29-101. 
United  States  Drug  Enforcement 
Administration. 
Enforcement  of  provisions  by  agents  of 
administration,  §41-29-109. 
Valid  prescription,  §41-29-137. 
Vehicles  or  vessels,  forfeitures, 
§41-29-153. 
Inquiry  into  ownership,  §41-29-177. 
Official  or  governmental  use, 
§41-29-181. 
Warehousemen. 

Storage  of  narcotic  drugs,  §41-29-307. 
Warrantless  arrest,  §41-29-159. 
Weighting  system,  avoirdupois, 

§41-29-138. 
Written  prescription  requirement, 

§41-29-137. 
Youth  centers. 

Selling,  distributing,  dispensing,  etc., 
within  certain  distance. 
Enhanced  penalty,  §41-29-142. 

DURESS. 

Tuberculosis  patients. 

Compulsory  commitment  of  active 
tuberculosis  cases  to  hospital, 
§§41-33-3,  41-33-5. 

E 

EARLY  HEARING  DETECTION  AND 
INTERVENTION  PROGRAM, 

§§41-90-1  to  41-90-9. 
Administration  of  program. 

State  department  of  health,  §41-90-5. 
Advisory  committee,  §41-90-7. 
Confidentiality  of  information, 

§41-90-5. 

Establishment  of  program,  §41-90-5. 
Fiscal  support  to  state  department 

of  health's  efforts,  §41-90-9. 
Legislative  findings,  §41-90-3. 
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EARLY  HEARING  DETECTION  AND 
INTERVENTION  PROGRAM 

—Cont'd 

Notification  to  parents  of  newborn's 
impairment,  §§41-90-1  to  41-90-9. 

Purpose  of  program,  §41-90-5. 

Reporting  of  infants  and  toddlers 
failing  screening,  §41-90-5. 

Rules  and  regulation,  adoption, 
§41-90-5. 

Screening  of  newborns  for  hearing 
impairment,  §§41-90-1  to  41-90-9. 

EARLY  INTERVENTION  SERVICES 
FOR  INFANTS  AND  TODDLERS, 

§§41-87-1  to  41-87-19. 
Budgets  and  policies  of 
participating  agencies. 
Review  by  lead  agency,  §41-87-19. 
Central  directory  for  intervention 
services. 
Component  of  statewide  program, 
§41-87-9. 

Components  of  statewide  system  of 

programs,  §41-87-9. 
Comprehensive  interagency  child 
find  service. 
Component  of  statewide  program, 
§41-87-9. 
Cooperation  with  lead  agency, 

§41-87-11. 
Definitions,  §41-87-5. 
Developmentally  delayed,  defined  in 

statewide  program,  §41-87-9. 
Early  intervention  services,  §41-87-5. 
Eligibility  criteria,  component  of 

statewide  system,  §41-87-9. 
Eligible  infants  and  toddlers 

defined,  §41-87-5. 
Federal  and  state  funding  used  to 
support  existing  funding, 
§41-87-15. 
Findings  of  legislature,  §41-87-3. 
Funding,  §41-87-15. 

Implementation  of  program  contingent 
upon,  §41-87-17. 
Implementation  of  program 
contingent  upon  funding, 
§41-87-17. 
Individualized  family  service  plan. 
Component  of  statewide  program, 

§41-87-9. 
Services  provided,  §41-87-13. 
Lead  agency  budget  and  policy 
review,  §41-87-19. 


EARLY  INTERVENTION  SERVICES 
FOR  INFANTS  AND  TODDLERS 

—Cont'd 
Lead  agency's  responsibilities, 

§41-87-11. 
Local  interagency  coordinating 

councils. 
Duties,  membership,  §41-87-12. 
Multidisciplinary  evaluation, 

component  of  statewide 

program,  §41-87-9. 
Personal  development, 

comprehensive  system,  §41-87-9. 
Public  awareness  program, 

component  of  statewide 

program,  §41-87-9. 
Reimbursement  of  funds,  procedure 

for,  §41-87-9. 
Responsibilities  of  lead  agency, 

§41-87-11. 
Services  upon  implementing  plan, 

§41-87-13. 
State  interagency  coordinating 

council. 
Appointment  of  members, 

membership,  powers  and  duties, 
§41-87-7. 
Title  of  act,  §41-87-1. 

EARLY  RETIREMENT  OF 

HOSPITAL  RECORD,  §41  9  71. 

EARS. 

Disposition  of  external  member  of 
human  body  after  removal, 

§41-39-1. 

EASEMENTS. 
Perpetual  easement. 

Cemetery  sales  of  lots  and  grave 
spaces. 

Delivery  of  perpetual  easement  for 
interment  purposes,  §41-43-45. 

EAST  MISSISSIPPI  STATE 

HOSPITAL. 
Admission  or  treatment  of  patients. 

No  priority  in  admitting  patients, 

§41-7-87. 
Refusal  based  on  ability  to  pay, 

§41-7-71. 

Commitment  of  alcoholics  or  drug 
addicts. 

Generally,  §§41-31-1  to  41-31-23. 
Continuance  to  exist,  §41-17-3. 
Established,  §41-17-1. 
Free  care,  §41-17-1. 
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EAST  MISSISSIPPI  STATE 

HOSPITAL  —Cont'd 
Patient's  personal  deposit  fund, 

§41-7-90. 

Power  to  hold  and  use  property, 

§41-17-3. 
Reimbursement  by  patient  or 

resident  financially  able  to  pay, 

§41-7-71. 
Ascertaining  financial  ability, 
§41-7-71. 

Assessment  and  collection  of  charges, 
§41-7-79. 

Deposit  of  funds  collected,  §41-7-91. 
Establishing  amount  to  be  paid 

monthly,  §41-7-71. 
Exempted  money,  §41-7-95. 
Homestead  not  considered,  §41-7-79. 
Investigation  of  financial  ability, 

§41-7-79. 
Maximum  charges,  basis,  §41-7-79. 
Patient's  personal  deposit  fund  applied 

for  payment  of  care,  §41-7-90. 
Periodic  payments,  agreements, 

§41-7-79. 
State  institutions  enumerated, 

§41-7-73. 
Suits  for  reimbursement,  §41-7-79. 
Undue  hardship  on  person  responsible 

for  payment,  §41-7-79. 
State  board  of  mental  health. 

Subject  to  jurisdiction  and  control  of, 

§41-4-11. 
Unclaimed  personal  property, 

disposition,  §41-7-90. 
Veterans  care,  §41-17-11. 

EATING  DISORDERS 

COUNSELING. 
School  nurse  intervention  program, 

§41-79-5. 

EAVESDROPPING. 
Interception  of  wire  or  oral 
communications. 

Greneral  provisions,  §§41-29-501  to 

41-29-536. 
Pen  registers,  §41-29-701. 

EDUCATION. 

Sex  and  abstinence  education  in 
public  schools. 

Prevention  of  unintended  teen 
pregnancy  and  sexually 
transmitted  infections,  §§41-79-51 
to  41-79-55. 


EDUCATION  —Cont'd 

Tobacco  education,  prevention,  and 

cessation  program,  §§41-113-1  to 

41-113-11. 

ELECTIONS. 

Air  ambulance  service  districts, 

creation,  §41-55-35. 
Community  hospitals. 

Bonds  or  notes,  §41-13-19. 
Sale  or  lease,  §41-13-15. 
Trustees,  §41-13-29. 

ELECTIVE  SURGICAL 

OUTPATIENT  TREATMENT. 
Ambulatory  surgical  facilities. 

Generally,  §§41-75-1  to  41-75-29. 

ELECTRIC  PIPES. 
Drug  paraphernalia. 

Paraphernalia  defined,  §41-29-105. 

ELECTROCARDIOGRAMS. 
Subpoena  duces  tecum  for  hospital 
records. 

Not  included  unless  specifically 
referred  to,  §41-9-101. 

ELECTRONIC  HEALTH  RECORDS. 
Mississippi  health  information 

network  (MS-HIN),  §§41-119-1  to 

41-119-21. 

ELECTRONIC  SURVEILLANCE. 
Interception  of  communications 

generally,  §§41-29-501  to 

41-29-536. 

ELECTRONIC  TRANSACTIONS. 
Medical  records. 

Electronic  medical  records  containing 
electronic  signature. 
Deemed  signed,  §41-9-64. 

ELLISVILLE  STATE  SCHOOL, 

§§41-19-103  to  41-19-121. 
Ability  to  pay. 

Admission  or  treatment  not  refused 
based  on,  §41-7-71. 
Administration  of  school,  §41-19-112. 
Buildings  and  facilities. 
Construction  and  equipping, 
§41-19-108. 
Congressional  acts  pertaining  to 
intellectual  disabilities. 
State  agency  for  carrying  out 
purposes,  §41-19-118. 
Costs  of  support  and  maintenance, 

§41-19-114. 
Criminal  offenses,  §41-19-116. 
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ELLISVILLE  STATE  SCHOOL 

—Cont'd 

Economic  development  authority  of 
Jones  county. 

Exchange,  sale  or  lease  of  lands  owned 
by  school  to,  §41-4-7. 
Established,  §41-19-103. 
Jurisdiction  and  control  of  state 
board  of  mental  health. 
Subject  to,  §41-4-11. 
Lodging  for  director  free,  §41-19-121. 
No  priority  in  admitting  patients, 
§41-7-87. 

Patient's  personal  deposit  fund, 

§41-7-90. 
Prohibited  acts. 

Criminal  penalties,  §41-19-116. 
Purpose,  §41-19-103. 
Reimbursement  by  patient  or 

resident  financially  able  to  pay, 
§41-7-71. 
Ascertaining  financial  ability, 
§41-7-71. 

Assessment  and  collection  of  charges, 
§41-7-79. 

Deposit  of  funds  collected,  §41-7-91. 
Establishing  amount  to  be  paid 

monthly,  §41-7-71. 
Exempted  money,  §41-7-95. 
Homestead  not  considered,  §41-7-79. 
Investigation  of  financial  ability, 

§41-7-79. 
Maximum  charges,  basis,  §41-7-79. 
Patient's  personal  deposit  fund  applied 

for  payment  of  care,  §41-7-90. 
Periodic  payments,  agreements, 

§41-7-79. 
State  institutions  enumerated, 

§41-7-73. 
Suits  for  reimbursement,  §41-7-79. 
Undue  hardship  on  person  responsible 

for  payment,  §41-7-79. 
Unclaimed  personal  property, 
disposition,  §41-7-90. 

EMBALMERS. 

Dead  body  not  claimed  for  burial  or 
cremation. 

Notice  to  board  of  supervisors, 
§41-39-5. 

EMERGENCIES. 
Abortion. 

Medical  emergency,  §41-41-37. 
Defined,  §41-41-31. 
Exception  to  parental  consent 
requirement,  §41-41-57. 


EMERGENCIES  —Cont'd 
Consent  to  medical  treatment. 

Implied  consent,  §41-41-7. 
Implied  consent  to  medical 

treatment,  §41-41-7. 
Medical  emergencies. 

Abortion,  §41-41-37. 

Defined,  §41-41-31. 

Exception  to  parental  consent 
requirement,  §41-41-57. 
Implied  consent,  §41-41-7. 

EMERGENCY  FLASHING  LIGHTS. 
Vehicles  furnished  county  medical 
examiner  or  investigator, 

§41-61-79. 

EMERGENCY  INVOLUNTARY 

COMMITMENT. 
Alcoholics  and  drug  addicts, 

§§41-30-27  to  41-30-31. 

EMERGENCY  MANAGEMENT. 
Personnel. 

First  responders  vaccination  program, 
§41-23-43. 

EMERGENCY  MEDICAL  SERVICE 

DISTRICTS,  §§41-59-51  to 

41-59-59. 
Administration,  §41-59-55. 
Appropriations  by  counties  from 

general  fund,  §41-59-59. 
Board  appointed  to  administer, 

§41-59-55. 

Borrowing  money  in  anticipation  of 

receipt  of  tax  money,  §41-59-59. 
Contributions  of  counties,  §41-59-59. 
Established  by  counties  or 

municipalities,  §41-59-51. 
Executive  manager  appointed  to 

administer,  §41-59-55. 
Power  to  receive  and  expend  funds, 

§41-59-57. 
Resolution  establishing,  §41-59-53. 

EMERGENCY  MEDICAL  SERVICES, 

§§41-59-1  to  41-59-85. 
Advanced  life  support. 
Definitions,  §41-60-11. 
Promulgation  of  rules  and  regulations, 
§41-60-13. 
Advisory  council,  §41-59-7. 
AED  use  in  cases  of  sudden  cardiac 

death,  §§41-60-31  to  41-60-35. 
Air  ambulance  service  districts. 
General  provisions,  §§41-55-31  to 
41-55-57. 
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EMERGENCY  MEDICAL  SERVICES 

—Cont'd 
Ambulances. 

Air  ambulance  service  districts, 

§§41-55-31  to  41-55-57. 
Counties  and  other  political 

subdivisions  providing,  §§41-55-1 
to  41-55-9. 
Criminal  penalties  for  violations, 

§41-59-45. 
Duty  of  licensee  to  insure  compliance 

with  provisions,  §41-59-45. 
Emergency  medical  service  districts, 
§§41-59-51  to  41-59-59. 
Established  to  provide  ambulance 
services  for  areas,  §41-59-51. 
Exemptions  from  provisions, 

§41-59-43. 
Following  by  other  vehicles,  §41-59-85. 
Injunctive  relief  against  violators, 

§41-59-45. 
Insurance  on  vehicles,  §41-59-27. 
Invalid  vehicles,  standards  for 

operation,  §41-59-39. 
License  to  engage  in  business. 
Appeal  from  decision  rejecting, 
suspending  or  revoking, 
§41-59-49. 
Criminal  penalty  for  violating  or 
failing  to  comply,  §41-59-45. 
Membership  subscription  programs  for 
prepaid  ambulance  service, 
§§41-59-63  to  41-59-71. 
Application  for  permit  to  conduct 
and  implement  program, 
§41-59-65. 
Bond  to  be  posted,  §41-59-67. 
Fee  for  permit  and  application  to 
conduct  and  implement 
program,  §41-59-65. 
Licensing  of  solicitors  not  necessary, 

§41-59-71. 
Methods  of  soliciting  members, 

§41-59-71. 
Not  to  constitute  writing  of 

insurance,  §41-59-63. 
Report  to  be  filed  with  state  board  of 

health,  §41-59-69. 
Requirements  for  issuance  of  permit 
to  conduct  and  implement, 
§41-59-67. 
Reserve  fund  to  be  established, 
§41-59-67. 
Permit  for  vehicle. 
Appeal  of  decision  rejecting, 
suspending  or  revoking, 
§41-59-49. 


EMERGENCY  MEDICAL  SERVICES 

—Cont'd 
Ambulances  — Cont'd 

Permit  for  vehicle  — Cont'd 

Criminal  penalty  for  violating  or 
failing  to  comply,  §41-59-45. 
Persons  required  to  be  in  vehicle  when 

transporting  patients,  §41-59-29. 
Record  requirements  for  licensee, 

§41-59-41. 
Requirements  when  operating  in 
emergency  mode,  §41-59-85. 
Standards  for  design,  construction, 

etc.,  of  vehicles,  §41-59-25. 
Temporary  attendant's  permit, 
§41-59-37. 
Anatomical  gifts. 

Search  of  individual  for  document  of 
gift  or  refusal,  §41-39-123. 
Automated  external  defibrillator. 
Use  in  case  of  sudden  cardiac  death, 
§§41-60-31  to  41-60-35. 
Activation  of  EMS  system  and 
report  of  use  to  physician, 
§41-60-33. 
Definitions,  §41-60-31. 
Individuals  authorized  to  use, 

§41-60-35. 
Manual  mode,  requirements  for 

operation  in,  §41-60-33. 
Physician  to  exercise  medical  control 

over  person  using,  §41-60-33. 
Requirements  for  use,  §41-60-33. 
Training  in  CPR  and  in  use  of  AED 
required,  §41-60-33. 
Bum  victims. 

Plan  for  delivery  of  services  to, 
§41-59-5. 
County  participation,  option, 

§41-59-47. 
Definitions,  §41-59-3. 
Districts,  §§41-59-51  to  41-59-59. 
Administration  of  districts,  §41-59-55. 
Appropriation  of  money  from  general 

fund  of  county,  §41-59-59. 
Board  appointed  to  administer  district, 

§41-59-55. 
Borrowing  funds  in  anticipation  of 

receipt  of  tax  money,  §41-59-59. 
Contributions  by  counties  for  support 

and  maintenance,  §41-59-59. 
Establishment  by  counties  or 
municipalities,  §41-59-51. 
Executive  manager  appointed  to 
administer  district,  §41-59-55. 


1242 


Index 


EMERGENCY  MEDICAL  SERVICES 

—Cont'd 
Districts  — Cont'd 

Power  to  receive  and  expend  funds, 

§41-59-57. 
Resolution  establishing,  §41-59-53. 
Election  of  county  or  municipality 

to  be  included,  §41-59-47. 
Emergency  medical  services  act  of 

1974,  §41-59-1. 
Emergency  medical  services 
operating  fund,  §41-59-61. 
Emergency  medical  technicians. 
Advanced  life  support. 

Services  and  training,  §§41-60-11, 
41-60-13. 
Certification,  §41-59-33. 
Renewal,  suspension  or  revocation, 
§41-59-35. 
Defined,  §41-59-3. 
Training  program,  §41-59-31. 
Use  of  EMT  titles  without 
certification,  §41-59-35. 
Establishment  of  program  by  state 

board  of  health,  §41-59-5. 
Exposure  of  provider  of  services  to 
blood  or  internal  body  fluids. 
Emergency  medical  technicians,  fire 
fighters,  etc. 
Definitions,  §41-23-39. 
Notice  by  licensed  facility  of 

infectious  disease  transmission, 
§41-23-41. 
First  responders. 
Defined,  §41-59-3. 
Vaccination  program,  §41-23-43. 
Heart  attack. 

AED  use  in  cases  of  sudden  cardiac 
death,  §§41-60-31  to  41-60-35. 
Implementation  of  program. 

Responsibility  of  state  health  officer, 
§41-59-5. 
License  to  engage  in  business. 
Application,  §41-59-11. 
Change  of  ownership,  §41-59-19. 
Conformity  with  local  laws  or 

regulations  required  of  licensee, 
§41-59-21. 
Periodic  inspections  of  licensee, 

§41-59-15. 
Renewal,  §41-59-17. 
Required,  §41-59-9. 
Suspension  or  revocation,  §41-59-17. 
Term,  §41-59-13. 


EMERGENCY  MEDICAL  SERVICES 

—Cont'd 
Medical  and  dental  review 
committees. 

General  provisions,  §§41-63-1  to 
41-63-29. 
Medical  first  responders. 
Basic  life  support. 

Rules  and  regulations  governing, 
§41-59-81. 
Certification,  §41-59-79. 
Defined,  §41-59-3. 
Municipality  participation,  option, 

§41-59-47. 
Permit  for  vehicles,  §§41-59-9, 
41-59-23. 

Powers  and  duties  of  state  board  of 

health,  §41-59-5. 
Public  ambulance  services. 

General  provisions,  §§41-55-1  to 
41-55-9. 
Special  use  EMS  vehicles. 
Defined,  §41-59-3. 
Requirements  when  operating  in 
emergency  mode,  §41-59-85. 
Sudden  cardiac  death. 
AED  use  in  cases  of,  §§41-60-31  to 
41-60-35. 
Trauma  advisory  committee, 

§41-59-7. 
Trauma  care  system. 

Development,  §41-59-5. 
Trauma  care  systems  fund,  §41-59-75. 
Trauma  registry. 

Data  confidential  and  not  subject  to 
discovery  or  introduction  into 
evidence,  §41-59-77. 

EMERGENCY  MEDICAL  SERVICES 
ADVISORY  COUNCIL,  §41-59-7. 

EMERGENCY  MEDICAL  SERVICES 
OPERATING  FUND,  §41-59-61. 

EMERGENCY  MEDICAL 

TECHNICIANS. 
Advanced  life  support  services  and 

training,  §§41-60-11,  41-60-13. 
Anatomical  gifts. 

Search  of  individual  for  document  of 
gift  or  refusal,  §41-39-123. 
Certification,  §41-59-33. 

Renewal,  suspension  or  revocation, 
§41-59-35. 
Defined,  §41-59-3. 
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EMERGENCY  MEDICAL 

TECHNICIANS  —Cont'd 
Exposure  to  patient's  blood  or 
internal  body  fluids  while 
providing  emergency  services. 
Emergency  medical  technician  defined, 

§41-23-39. 
Notice  by  licensed  facility  if  patient 
diagnosed  as  having  infectious 
disease  transmitted  by  blood  or 
body  fluids,  §41-23-41. 
Notice  by  technician  to  licensed  facility 
patient  transported  to,  §41-23-41. 
Terrorism. 

First  responders  vaccination  program, 
§41-23-43. 
Training  program,  §41-59-31. 
Use  of  EMT  titles  without 
certification,  §41-59-35. 

EMERGENCY  VEHICLES. 
County  medical  examiners  or  county 
medical  examiner  investigators, 

§41-61-79. 
Vehicles  furnished  deemed  emergency 
vehicles,  §41-61-79. 

EMOTIONAL  ILLNESS. 
State  board  of  mental  health, 

§§41-4-1  to  41-4-27. 

EMS. 

Emergency  medical  services 

generally,  §§41-59-1  to  41-59-85. 

ENCUMBRANCES. 
Cemetery  sales  of  lots  and  grave 
spaces. 

Free  of  encumbrances,  §41-43-45. 

END  OF  LIFE  DECISIONS. 
Uniform  health-care  decisions  act, 

§§41-41-201  to  41-41-229. 

END  STAGE  RENAL  DISEASE 

(ESRD)  FACILITIES. 
Certificate  of  need  law,  §§41-7-171  to 

41-7-209. 

ENVIRONMENTAL  QUALITY. 
Disinfection  of  buildings,  §§41-25-1  to 

41-25-13. 
Drinking  water. 

Safe  drinking  water  act,  §§41-26-1  to 
41-26-101. 
Individual  on-site  wastewater 
disposal  systems. 
Generally,  §§41-67-1  to  41-67-41. 
Sanitation  of  buildings,  §§41-25-1  to 
41-25-13. 


EPHEDRINE. 

Precursor  chemicals,  §41-29-313. 
Reporting  by  retailers  of  suspicious 
activities. 

Information  program,  §41-29-317. 

EPIDEMICS. 

Nuisances  injurious  to  public 

health,  suppression,  §41-23-13. 
State  health  department. 

Authority  of  to  investigate  causes  and 

control,  §41-23-5. 
Temporary  detainment  of  individuals, 
§§41-3-15,  41-23-5. 
Temporary  detainment  of 
individuals. 
State  health  department,  §§41-3-15, 
41-23-5. 

EPINEPHRINE. 

Self  administration  of  asthma  or 
anaphylaxis  medication. 

School  students,  §41-79-31. 

ESCAPE. 

Adolescent  center  at  Brookhaven. 
Legally  committed  residents, 
§41-19-301. 
Controlled  substance  violators 

confined  in  institutions, 

§41-29-150. 
EUisville  state  school. 

Criminal  offenses,  §41-19-116. 
North  Mississippi  and  South 

Mississippi  state  hospitals, 

§41-19-261. 
North  Mississippi  regional  center, 

§41-19-15. 
South  Mississippi  regional  center, 

§41-19-155. 

ESTRAYS. 

Dogs  running  at  large,  §41-53-11. 
ETHYL  ETHER. 

Listed  precursor  chemical  or  drug, 

§41-29-313. 
Purchasing,  possessing,  transferring  or 
distributing,  §41-29-313. 

EUTHANASIA. 
Health  care  decisions. 

Not  authorized  by  provisions, 
§41-41-227. 

EVIDENCE. 
Autopsies. 

Inadmissibility  in  civil  case,  §41-37-19. 
Birth  certificates. 

Copy  certified  by  registrar  prima  facie 
evidence,  §41-57-9. 
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EVIDENCE  —Cont'd 
Commitment  of  persons  with  mental 
illness  or  intellectual  disability. 

Hearings,  §41-21-73. 
Death  certificates. 

Copy  certified  by  registrar  prima  facie 
evidence,  §41-57-9. 
Exclusion  of  evidence. 

Intercepted  wire,  oral  or  other 
communications  obtained  in 
violation  of  provisions,  §41-29-503. 
Exculpatory  evidence. 

Intercepted  wire,  oral  or  other 
communications  obtained  in 
violation  of  provisions,  §41-29-503. 
Hospital  records. 

Copies  substituted  after  originals 
introduced  into  evidence, 
§41-9-117. 
Copies  supplied  in  response  to 

subpoena  duces  tecum,  §§41-9-103 
to  41-9-109. 
Reproduction  deemed  original  record, 

§41-9-77. 
Subpoena  duces  tecum  for  records, 
§§41-9-101  to  41-9-119. 
Interception  of  wire  or  oral 
communications. 
Admissibility  of  evidence  obtained  in 

violations,  §41-29-503. 
Furnishing  prior  to  trial  copy  of  order 
and  application  to  party. 
Required  for  receiving  in  evidence 
communications,  §41-29-525. 
Motion  to  suppress  communications, 
§41-29-525. 
Marriage  certificates. 

Copies  certified  by  registrar. 
Prima  facie  evidence,  §41-57-47. 
Medical  and  similar  expenses. 

Reasonableness,  §41-9-119. 
Medical  necessity  of  admission. 
Certification  by  licensed  physician 
person  in  need  of  immediate 
hospital  care. 
Prima  facie  case,  §41-83-21. 
Medical  or  dental  review 
committees. 
Evaluation  and  review  of  professional 
health  services  providers. 
Proceedings  and  records  of 
committees,  §41-63-9. 
Motion  to  suppress  intercepted 
communications,  §41-29-525. 
Necessarily  incurred  medical 
expenses,  §41-9-119. 


EVIDENCE  —Cont'd 
Reasonableness  of  medical  expenses, 

§41-9-119. 
Suppression  of  intercepted 
communications,  motion, 

§41-29-525. 
Wiretapping. 

Furnishing  copy  of  order  and 

application  to  party  prior  to  trial. 
Required  for  receiving  in  evidence 
communications,  §41-29-525. 
Motion  to  suppress  intercepted 
communications,  §41-29-525. 

EXCLUSIONARY  RULE. 
Intercepted  wire,  oral  or  other 

communications  obtained  in 

violation  of  provisions, 

§41-29-503. 

EXCULPATORY  EVIDENCE. 
Intercepted  wire,  oral  or  other 

communications  obtained  in 

violation  of  provisions, 

§41-29-503. 

EXHUMATION  OF  BODY. 

State  medical  examiner  authorizing, 

§41-61-67. 

EX  PARTE  ORDERS. 
Interception  of  wire  or  oral 
communications. 

Court  order  authorizing,  §41-29-515. 

EXPERT  WITNESSES. 
Autopsies. 

Summoning  physician  or  chemist  as 
witness,  §41-37-21. 
Chemist  performing  chemical 
analysis  in  criminal 
investigation. 
Subpoena  as  witness,  fee  and  expense, 
§41-37-21. 
Medical  examiners,  physicians  or 
pathologists. 
Fee  for  being  summoned  for 
appearance  and  testimony, 
§41-61-75. 
Physician  performing  autopsy. 
Subpoena  as  witness,  fees,  §41-37-21. 

EXPLOSIVES. 

Adolescent  center  at  Brookhaven. 

Unlawfully  bringing  into  facility, 

§41-19-301. 
Boswell  regional  center. 

Bringing  into  center  or  on  grounds, 

§41-19-211. 
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EXPLOSIVES  —Cont'd 
Central  Mississippi  residential 
center. 

Possessing  firearm,  deadly  weapon  or 
explosive  on  grounds,  §41-19-279. 
EUisville  state  school. 

Criminal  offenses,  §41-19-116. 
Hudspeth  regional  center. 

Bringing  into  center  or  onto  grounds, 
§41-19-243. 
North  Mississippi  and  South 
Mississippi  state  hospitals. 
Bringing  into  hospital  or  onto  grounds, 
§41-19-261. 
North  Mississippi  regional  center. 
Bringing  into  center  or  on  grounds, 
§41-19-15. 
South  Mississippi  regional  center. 
Bringing  into  center  or  on  grounds, 
§41-19-155. 

EXPUNGEMENT  OF  RECORDS. 
Controlled  substances  violations. 

Participation  in  drug  rehabilitation 
and  dismissal  of  proceedings, 
§41-29-150. 

EXTERNAL  HUMAN  BODY  PARTS. 
Disposition  after  removal  by 
physician,  §41-39-1. 

EXTRACORPOREAL  SHOCK  WAVE 

LITHOTRIPSY. 
Health  certificate  of  need  program 

generally,  §§41-7-171  to  41-7-209. 

EYE  BANKS. 
Anatomical  gifts. 

Organ  procurement  organizations. 

Rights  and  duties,  §41-39-127. 
Who  may  receive  gift,  §41-39-121. 

EYE  ENUCLEATION,  §41-39-11. 

EYE  INFLAMMATION  OF 

NEWBORNS,  §§41-35-1  to  41-35-11. 
Inflammation  in  the  eyes  of  newborn 

defined,  §41-35-1. 
Investigations  by  local  health 

officers,  §41-35-5. 
Local  health  officer's  duties,  §41-35-5. 
Misdemeanor  for  violations  of 

provisions,  §41-35-11. 
Prophylactic  to  be  used  in  eyes  at 

childbirth. 
Duty  of  those  in  attendance,  §41-35-9. 
Reports  by  health  care  providers, 

duty  to  make,  §41-35-3. 


EYE  INFLAMMATION  OF 

NEWBORNS  —Cont'd 
Reports  by  local  health  officers, 

§41-35-5. 
State  board  of  health's  duties, 

§41-35-7. 
Use  of  prophylactic  in  eyes  at 

childbirth. 
Duty  of  those  in  attendance,  §41-35-9. 

EYES. 

Contracts  to  donate  for  medical 
science  or  medical  purpose, 

§41-39-9. 
Gifts. 

Eye  enucleation,  §41-39-11. 
Newborn  eye  inflammation,  §§41-35-1 
to  41-35-11. 

F 

FALSE  IDENTIFICATION. 
Bureau  of  vital  statistics. 

Furnishing  to  estabhsh  false  identity, 
§41-57-27. 

FALSE  PERSONATION. 
Director  or  agent  of  bureau  of 
narcotics,  §41-29-159. 

FALSE  SWEARING. 
Medicaid-eligible  client  for  mental 
health  benefits. 

Falsification  of  diagnosis,  §41-4-8. 

FAMILY  CEMETERIES. 
Appointment  of  trustee  to 
administer  trust. 

Donation  or  bequest  made  to  cemetery, 
§41-43-3. 

Board  of  supervisors  establishing  or 
designating  location,  §41-43-1. 

FAMILY  PLANNING,  §§41-42-1  to 

41-42-7. 
Contraceptive  supplies  and 

procedures. 

Defined,  §41-42-3. 
Dissemination  by  state  board  of 

health,  §41-42-5. 
Physician  furnishing  to  minors, 
requirement,  §41-42-7. 
Definitions,  §41-42-3. 
Family  planning  law  of  1972, 
§41-42-1. 

Powers  and  authority  of  state  board 
of  health,  §41-42-5. 
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FAX. 

Facsimile  signatures. 

Vital  records. 

Sufficient  for  certification  by  state 
registrar,  §41-57-9. 

FEDERAL  ABORTION-MANDATE 

OPT-OUT  ACT. 
Federal  patient  protection  and 

affordable  care  act. 

Abortion  coverage  offered  by  health 
plans  through  exchanges, 
§§41-41-95  to  41-41-99. 

FEDERAL  PATIENT  PROTECTION 
AND  AFFORDABLE  CARE  ACT. 

Federal  abortion-mandate  opt-out 
act. 

Abortion  coverage  offered  by  health 
plans  through  exchanges, 
§§41-41-95  to  41-41-99. 

FEES. 

Ambulance  services. 

Membership  subscription  programs  for 
prepaid  ambulance  service. 
Permit  to  conduct  and  implement, 
§41-59-65. 
Ambulatory  surgical  facility  or 
abortion  facility  licenses, 
§41-75-7. 
Renewal,  §41-75-9. 
Birth  certificates,  §41-57-11. 
Birthing  center  licenses,  §41-77-9. 

Renewal,  §41-77-25. 
Community  public  water  system 
board  members,  management 
training,  §41-26-101. 
Death  certificates,  §41-57-11. 
Food  establishments. 
Assessment  by  state  board  of  health, 
amounts,  §41-3-18. 
Health  certificate  of  need  program. 
Review  of  applications. 

Assessment,  §§41-3-15,  41-7-188. 
Home  health  agency  licenses, 

§§41-71-5,  41-71-7. 
Hospitals. 

License  and  license  renewal,  §41-9-9. 
User  fee,  §41-9-9. 
Individual  on-site  wastewater 
disposal  systems,  §41-67-12. 
Marriage  certificates. 

Clerk's  fee  for  preparing  and 

forwarding  statistical  record  of 
marriage,  §41-57-48. 
Copies,  §41-57-47. 


FEES  —Cont'd 

Medical  examiners,  §41-61-75. 
Certification  prior  to  cremation  or 
burial  at  sea  of  dead  body, 
§41-61-69. 
Medical  radiation  technology, 
practice  of. 
Registration  fee,  §41-58-3. 
Mobile  home  parks. 

Sanitation,  annual  permit  fee, 
§41-25-3. 
Nuclear  medicine  technologist. 
Registration  to  practice  medical 
radiation  technology,  §41-58-3. 
Pediatric  extended  care  centers. 
Licenses,  fee  for  application  or 
renewal,  §41-125-7. 
Radiation  therapist. 

Registration  to  practice  medical 
radiation  technology,  §41-58-3. 
Radiologic  technologists. 
Registration  to  practice  medical 
radiation  technology,  §41-58-3. 
Recreational  vehicle  parks. 
Sanitation,  annual  permit  fee, 
§41-25-3. 

Septic  tanks  and  systems,  §41-67-12. 
Water  quality  analysis,  §41-26-23. 
Water  supply  approval  fee. 

Assessment  by  state  board  of  health, 
amount,  §41-3-18. 

FEET. 

Disposition  of  external  member  of 
human  body  after  removal, 

§41-39-1. 

FETUS. 
Dead  fetus. 

Defined,  §41-39-1. 
Mother's  use  of  drugs. 

Reporting  suspected  deaths  to 
medical  examiner,  §41-61-59. 
Disposition  of  dead  fetus,  §41-39-1. 

Hospital  or  midwife,  §41-39-3. 
Partial-birth  abortion,  §41-41-73. 

FINANCE  AND  ADMINISTRATION 

DEPARTMENT. 
Hudspeth  regional  center. 

Constructing  and  equipping, 
§41-19-235. 
North  Mississippi  and  South 
Mississippi  state  hospitals. 

Purchase  or  acquisition  of  land, 
§41-19-255. 
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FINES. 
Abortion. 

Complications,  reports  of. 
Disclosure  of  confidential  identifying 
information,  §41-41-77, 
Disclosure  of  confidential  court  records 

and  information,  §41-41-61. 
Informed  and  voluntary  consent 

violation,  §41-41-39. 
Partial-birth  abortion,  §41-41-73. 
Abortion  facilities. 

Operating  without  license  or  other 
violations,  §41-75-26. 
Adolescent  center  at  Brookhaven. 
Escape  of  legally  committed  resident, 

§41-19-301. 
Firearm,  deadly  weapon,  explosive. 
Unlawfully  bringing  into  facility, 
§41-19-301. 
Improperly  causing  person  to  be 

adjudged  person  with  intellectual 
disability  for  purposes  of 
admission,  §41-19-301. 
Advertising. 

Hospice  care  program  violations, 
§41-85-25. 
Anatomical  gifts. 

Falsification  or  destruction  of 

document  or  refusal,  §41-39-133. 
Sale  or  purchase  of  parts,  §41-39-131. 
Boswell  regional  center. 
Escape,  §41-19-211. 
Firearm,  deadly  weapon  or  explosive. 
Bringing  into  center  or  on  grounds, 
§41-19-211. 
Improperly  causing  person  to  be 

adjudged  person  with  intellectual 
disability,  §41-19-211. 
Business  records  subpoenaed  in 
controlled  substance 
investigations. 
Unauthorized  disclosure,  §41-29-187. 
Cancer  registry. 

Failure  to  provide  information,  misuse 
of  information,  §41-91-15. 
Caustic  poison  law,  §41-29-11. 
Central  Mississippi  residential 
center. 

Possessing  firearm,  deadly  weapon  or 
explosive  on  grounds,  §41-19-279. 
Certificate  of  need  for  health  care 
facilities  or  health  services, 

§41-7-209. 

Commitment  of  alcoholics  and  drug 
addicts. 

Providing  alcoholic  beverages  or  drugs 
to  committed  persons,  §41-31-23. 


FINES  —Cont'd 

Communicable  disease  reporting. 

Failure  to  make  required  report, 
§41-23-1. 
Controlled  substances. 
Acquiring  or  obtaining  possession  of 
substance  by  misrepresentation  or 
fraud,  §41-29-144. 
Falsely  represented  to  be  prescription 
or  legend  drug. 
Sell,  produce,  manufacture,  possess, 
§41-29-146. 
False  report  of  theft,  burglary  or 

robbery,  §41-29-168. 
Prohibited  acts,  §§41-29-139, 

41-29-140. 
Registrants  to  dispense,  distribute  or 
manufacture,  §41-29-143. 
Dead  bodies. 

Tagging  persons  diagnosed  with 
communicable  or  infectious 
disease. 
Failure  to  comply  with 

requirements,  §41-39-13. 
Drug  paraphernalia,  §§41-29-139, 

41-29-140. 
EUisville  state  school. 

Criminal  offenses,  §41-19-116. 
Health  certificate  of  need  program, 

§41-7-209. 
Health  data,  release  or  disclosure, 

§41-63-4. 
Health  law,  rule  or  regulation 

violation,  §41-3-59. 
Home  health  agencies,  §41-71-21. 
Hospice  care  program  advertising 

violations,  §41-85-25. 
Hospital  established  or  operated 

without  license,  §41-9-33. 
Hotels  and  other  lodging  places. 
Failure  to  keep  guest  rooms  clean  and 
sanitary,  §41-49-9. 
Hudspeth  regional  center. 
Escape,  §41-19-243. 
Firearms,  deadly  weapons  or 
explosives. 
Bringing  into  center  or  on  grounds, 
§41-19-243. 
Improperly  causing  person  to  be 

adjudged  person  with  intellectual 
disability,  §41-19-243. 
Impersonation. 

Director  or  agent  of  bureau  of 
narcotics,  §41-29-159. 
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FINES  —Cont'd 
Inflammation  of  the  eyes  of 
newborns. 

Failure  to  make  reports  or  use 

prophylactic  in  eyes  at  childbirth, 
§41-35-11. 
Interception  of  wire  and  oral 
communications. 
Criminal  penalties  for  violations, 
§41-29-533. 
Life-threatening  communicable 
diseases,  violating  orders, 
§41-23-2. 

Medicaid-eligible  client  for  mental 
health  benefits. 

Falsification  of  diagnosis,  §41-4-8. 
Mental  health  facilities. 
AWOL. 

Aiding,  abetting,  or  assisting  and 
encouraging,  §41-21-107. 
Maltreatment  of  patient,  §41-21-107. 
Unlawfully  causing  person  to  be 
adjudged  in  need  of  services, 
§41-21-107. 
North  Mississippi  and  South 
Mississippi  state  hospitals. 
Escape,  §41-19-261. 
Firearm,  deadly  weapon  or  explosive. 
Bringing  into  hospital  or  onto 
grounds,  §41-19-261. 
Improperly  causing  person  to  be 

adjudged  mentally  ill,  §41-19-261. 
North  Mississippi  regional  center. 
Escape  or  concealing  escapee, 

§41-19-15. 
Fire,  deadly  weapon  or  explosive 

brought  into  center,  §41-19-15. 
Improperly  admitting  person, 
§41-19-15. 
Obesity,  weight  control  or  weight 
loss  prescriptions. 
Amphetamines  or  stimulants 

prescribed  as  exclusive  treatment, 
§§41-29-139,  41-29-140. 
Partial-birth  abortion,  §41-41-73. 
Pediatric  extended  care  centers. 
Administrative  sanctions  for 

violations,  §41-125-15. 
Criminal  penalties,  §41-125-23. 
Prescriptions. 

Acquiring  or  obtaining  possession  of 
prescription  for  controlled 
substance  by  fraud,  §41-29-144. 
Registrants  to  dispense,  distribute 
or  manufacture  controlled 
substances,  §§41-29-141,  41-29-143. 


FINES  —Cont'd 

Safe  drinking  water  act  of  1997,  civil 
penalties  for  violations, 

§41-26-31. 
Septic  tanks  and  systems. 

Civil  penalties,  §41-67-21. 

Operating  without  registration, 
§41-67-27. 
Criminal  penalties,  §41-67-28. 
Installers,  operation  without 
certification,  §41-67-25. 
South  Mississippi  regional  center. 
Escape  or  concealing  escapee, 

§41-19-155. 
Firearm,  deadly  weapon  or  explosive. 
Bringing  into  center  or  on  grounds, 
§41-19-155. 
Improperly  causing  person  to  be 

adjudged  person  with  intellectual 
disability,  §41-19-155. 
Subpoena  for  business  records  in 
controlled  substance 
investigations. 
Disclosure  of  existence  of  subpoena, 
§41-29-187. 
Tuberculosis  medical  examination, 
refusal  to  submit,  §41-33-15. 

FINGERPRINTS. 

Medical  examiners  obtaining  during 

death  investigation,  §41-61-63. 
Mental  health  department. 

Employees  and  volunteers,  §41-4-7. 
Mental  illness  and  mental 
retardation  facilities  and 
services. 
Regional  commission,  §41-9-210. 
Pediatric  extended  care  centers. 
Criminal  background  checks, 
§41-125-11. 

FINGERS. 

Disposition  of  external  member  of 
human  body  after  removal, 

§41-39-1. 

FIREARMS  AND  OTHER  WEAPONS. 
Adolescent  center  at  Brookhaven. 

Unlawfully  bringing  into  facility, 
§41-19-301. 
Boswell  regional  center. 

Bringing  into  center  or  on  grounds, 
§41-19-211. 
Bureau  of  narcotics. 
Agents  carrying  firearms,  §41-29-159. 
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FIREARMS  AND  OTHER  WEAPONS 

—Cont'd 

Central  Mississippi  residential 
center. 

Possessing  firearm,  deadly  weapon  or 
explosive  on  grounds,  §41-19-279. 
EUisville  state  school. 

Criminal  offenses,  §41-19-116. 
Enhanced  penalties  for  possession. 
Controlled  substance  violations, 
§41-29-152. 
Highway  safety  patrol. 

Carrying  firearms,  §41-29-159. 
Hudspeth  regional  center. 

Bringing  into  center  or  onto  grounds, 
§41-19-243. 
Law  enforcement  officers. 
Highway  safety  patrol. 

Carrying  firearms,  §41-29-159. 
Mental  health  and  intellectual 
disability  facilities. 
Security  guards  and  campus  police. 
Authority  to  carry,  §41-4-23. 
Mental  health  and  intellectual 
disability  facilities. 
Security  guards  and  campus  police. 
Authority  to  carry,  §41-4-23. 
North  Mississippi  and  South 
Mississippi  state  hospitals. 
Bringing  into  hospital  or  onto  grounds, 
§41-19-261. 
North  Mississippi  regional  center. 
Bringing  into  center  or  on  grounds, 
§41-19-15. 
Peace  officers. 

Carrying  firearms,  §41-29-159. 
South  Mississippi  regional  center 
for  mentally  retarded. 
Bringing  into  center  or  on  grounds, 
§41-19-155. 
State  board  of  dental  examiners 
investigative  unit. 
Carrying  firearms  when  enforcing 
controlled  substances  law, 
§41-29-159. 
State  board  of  medical  licensure 
investigative  unit. 
Carrying  firearms  when  enforcing 
controlled  substances  law, 
§41-29-159. 
State  board  of  pharmacy 
investigative  unit. 
Carrying  firearms  when  enforcing 
controlled  substances  law, 
§41-29-159. 


FIREFIGHTERS  AND  FIRE 

DEPARTMENTS. 
Anatomical  gifts. 

Search  of  individual  for  document  of 
gift  or  refusal,  §41-39-123. 
Exposure  to  patient's  blood  or 
internal  body  fluids  while 
providing  emergency  services. 
Fire  department  defined,  §41-23-39. 
Firefighter  defined,  §41-23-39. 
Notice  by  fire  fighter  to  licensed 
facility  patient  transported  to, 
§41-23-41. 
Notice  by  licensed  facility  if  patient 
diagnosed  as  having  infectious 
disease  transmitted  by  blood  or 
body  fiuids,  §41-23-41. 
Terrorism. 

First  responders  vaccination  program, 
§41-23-43. 

FIRE  SPRINKLER  SYSTEMS. 
Low  hazard  cross  connections, 

§41-26-14. 

FITNESS  CENTERS. 
Community  hospital  establishing, 

§41-13-35. 

FLU. 

School-located  influenza  vaccination 
programs,  §41-23-121. 

FOOD  ESTABLISHMENTS. 
Fees. 

Assessment  by  state  board  of  health, 
§41-3-18. 
State  board  of  health  powers, 
§41-3-15. 

FORFEITURES. 
Administrative  forfeiture. 

Controlled  substance  violations. 
Property  other  than  controlled 
substance,  raw  material  or 
paraphernalia  under  the  value 
of  $10,000,  §41-29-176. 
Controlled  substances,  §41-29-153. 
Administrative  forfeiture  procedures. 
Property  other  than  controlled 
substance,  raw  material  or 
paraphernalia  under  the  value 
of  $10,000,  §41-29-176. 
Answer  by  owner  of  property, 

§41-29-179. 
Burden  to  prove  property  subject  to 

forfeiture,  §41-29-179. 
Certificate  of  title  issued  to  purchaser 
of  property,  §41-29-181. 
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FORFEITURES  —Cont'd 
Controlled  substances  — Cont'd 
Disposition  of  seized  substances  and 

paraphernalia,  §41-29-154. 
Division  and  deposit  of  proceeds  from 

liquidated  property,  §41-29-181. 
Exclusive  remedy,  §41-29-183. 
Failure  to  discover  owner  of  property 

subject  to  forfeiture,  §41-29-177. 
Federal  property  sharing  provisions, 

disposition  of  forfeited  property, 

§41-29-185. 
Hearing  on  forfeiture,  §41-29-179. 
Inquiry  as  to  ownership  of  property 

subject  to  forfeiture,  §41-29-177. 
Lien,  encumbrance,  security  interest, 

etc. 

Claimant  of  interest  proving  at 
hearing,  §41-29-179. 
Liquidation  of  forfeited  property, 

§41-29-181. 
Maintenance,  repair,  use  and 

operation  of  forfeited  property  by 

law  enforcement,  §41-29-181. 
Notice  of  hearing  addressed  to 

unknown  owner  of  property, 

§41-29-177. 
Official  state  government  forfeiture 

website. 
Property  other  than  controlled 
substance  under  value  of 
$10,000,  §41-29-176. 
Petition  for  summary  forfeiture  of 

controlled  substance  or  raw 

material,  §41-29-179. 
Preponderance  of  evidence,  proving 

property  subject  to  forfeiture, 

§41-29-179. 
Procedure  regarding  disposition  of 

controlled  substance,  raw 

materials  and  paraphernalia, 

§41-29-181. 
Property  other  than  controlled 

substance,  raw  material  or 

paraphernalia,  §§41-29-176, 

41-29-177. 
Public  auction,  sale  of  forfeited 

property,  §41-29-181. 
Release  of  property  to  bona  fide  holder 

of  lien,  mortgage  or  deed  of  trust, 

§41-29-179. 
Sale  of  real  estate  forfeited, 

§41-29-181. 


FORFEITURES  —Cont'd 
Controlled  substances  — Cont'd 

Service  of  copy  of  petition  of  forfeiture, 

§41-29-177. 
Summary  forfeiture  of  controlled 
substance  or  raw  material, 
§41-29-179. 
Time  for  answering  by  owner  of 

property,  §41-29-179. 
Time  for  instituting  proceedings, 

§41-29-177. 
Unknown  owner,  notice  of  hearing, 

§41-29-177. 
Venue  of  proceedings,  §41-29-177. 
Drug  paraphernalia. 

Procedure  regarding  disposition  of 
seized  property,  §41-29-181. 
Official  state  government  forfeiture 
website. 
Controlled  substances. 

Property  other  than  controlled 
substance  under  value  of 
$10,000,  posting  on  site  in  lieu 
of  notice,  §41-29-176. 
Performance  bond. 

Public  water  system  violations, 
§41-26-31. 
Summary  forfeiture. 
Controlled  substances,  raw  materials 
and  paraphernalia,  §41-29-179. 

FORGERY. 
Anatomical  gifts. 

Falsification  or  destruction  of 

document  or  refusal,  §41-39-133. 
Controlled  substances. 
Acquiring  or  obtaining  possession  by, 
§41-29-144. 
Prescription  for  controlled 
substance. 
Acquiring  or  obtaining  possession  by, 
§41-29-144. 

FORMS. 

Advance  health-care  directive, 

§41-41-209. 
Health-care  decisions. 

Advance  health-care  directive, 

§41-41-209. 
Designation  of  primary  physician, 

§41-41-209. 
Power  of  attorney  for  health  care, 

§41-41-209. 
Acknowledgment,  §41-41-205. 
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FORMS  —Cont'd 

Power  of  attorney  for  health  care, 

§41-41-209. 

FOSTER  CARE. 
Private  water  supply  used  by 
licensed  homes. 

Fees  assessed  by  state  board  of  health. 
Exemption,  §41-3-18. 

FRATERNAL  BENEFIT  SOCIETIES. 
Cemeteries. 

Exception  to  cemetery  law  of  state, 
§41-43-33. 

FRAUD. 

Controlled  substances. 

Acquiring  or  obtaining  possession  by, 
§41-29-144. 
Prescription  for  controlled 
substance. 

Acquiring  or  obtaining  possession  by 
fraud,  §41-29-144. 

FREEDOM  OF  INFORMATION. 
Exemptions. 

Public  hospital  records  exempt  from 
public  records  act,  §41-9-68. 
Hospital  records. 

Not  public  records,  §41-9-67. 
Public  record  act  exemption,  public 
hospital  records,  §41-9-68. 
Mississippi  health  information 
network. 
Patient  specific  data  not  subject  to 
federal  act,  §41-119-13. 

FREE  MEDICAL  SERVICES. 
Uninsured,  medically  indigent. 

Contract  with  state  medical 
association. 
Department  of  health  authorized  to 
contract,  §41-3-101. 
Health  centers  serving  uninsured  or 
medically  indigent  or  underserved 
area. 

Qualified  health  center  grant 

program,  §§41-99-1  to  41-99-7. 

FREESTANDING  AMBULATORY 

SURGICAL  FACILITIES. 
Generally,  §§41-75-1  to  41-75-29. 

FREESTANDING  HEMODIALYSIS 
UNITS. 

Certificate  of  need  law,  §§41-7-171  to 
41-7-209. 


FUNERAL  HOMES. 
Autopsies. 

Sheriff  taking  body  from  funeral  home, 
§41-37-9. 

Dead  body  not  claimed  for  burial  or 
cremation. 

Notice  to  county  board  of  supervisors, 
§41-39-5. 
Eye  enucleation,  §41-39-11. 

FUNERAL  SERVICES. 
Burial. 

Cemeteries,  §§41-43-1  to  41-43-57. 
G 

GALACTOSEMIA. 

Newborn  screening  program, 

§§41-21-201,  41-21-203. 

GIFTS. 

Air  ambulance  service  districts. 

Acceptance,  §41-55-51. 
Ambulance  services. 

Operated  by  county  or  other  political 
subdivision. 
Acceptance  generally,  §41-55-1. 
Anatomical  gift  law,  §§41-39-101  to 

41-39-149. 
Cemeteries. 

Private  or  family  cemeteries. 
Appointment  of  trustee  to 

administer  trust  on  donation  or 
bequest,  §41-43-3. 
Donations  of  human  organs  and 
tissues. 

Anatomical  gift  law,  §§41-39-101  to 
41-39-149. 

Eyes. 

Eye  enucleation,  §41-39-11. 
Private  family  cemeteries. 

Appointment  of  trustee  to  administer 
trust  on  donation  or  bequest  to 
cemetery,  §41-43-3. 

GOOD  FAITH. 

Interception  of  wire  and  oral 
communications. 

Complete  defense  to  civil  or  criminal 
action  brought  under  article, 
§41-29-529. 
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GOVERNOR. 

State  board  of  health. 

Appointment  of  members  with  advice 
and  consent  of  senate. 
Reconstitution  and  continuation  of 
state  board  of  health,  §41-3-1.1. 
Report  to  governor,  §41-3-19. 

GRAND  JURY. 
Autopsy  reports. 

Circuit  clerks  to  keep  and  preserve 
and  make  available  to,  §41-37-13. 

GRANDPARENTS. 
Anatomical  gifts. 

Who  may  make  gift. 

Body  or  body  part  after  death  of 
decedent,  §41-39-117. 

GRANTS. 

Air  ambulance  service  districts. 

Acceptance,  §41-55-51. 
Health  centers  serving  uninsured  or 
medically  indigent  or 
underserved  area. 

Qualified  health  center  grant  program, 

§§41-99-1  to  41-99-7. 
State  board  of  health. 
Authority  to  apply  for  grants  and 

expend  funds,  §41-3-6. 

GROUND  WATER. 
Water  pollution  control. 

Safe  drinking  water  act  of  1997, 
§§41-26-1  to  41-26-101. 

GUARDIAN  AND  WARD. 
Anatomical  gifts. 

Who  may  make  gift. 

Before  donor's  death,  §41-39-107. 
Body  or  body  part  after  death  of 
decedent,  §41-39-117. 
Health-care  decisions. 

Generally,  §§41-41-201  to  41-41-229. 

GUARDS. 
Security  guards. 

State  mental  health  or  intellectual 
disability  facilities. 
Designation  and  police  powers, 
§41-4-23. 

GUNSHOT  RESIDUEAVIPING 

STUDIES. 
Medical  examiners  obtaining  during 

death  investigation,  §41-61-63. 

GYMNASIUMS. 

Drug  distribution,  etc.,  around 
premises. 

Enhanced  penalty,  §41-29-142. 


H 

HABEAS  CORPUS. 
Commitment  of  persons  with  mental 
illness  or  intellectual  disability. 

Release  or  discharge  sought  by 
patient,  attorney,  relative  or 
guardian,  §41-21-89. 
Release  or  discharge  from  mental 
institution,  §41-21-89. 

HAIR  SAMPLES. 
Medical  examiners  obtaining  in 
death  investigation,  §41-61-63. 

HALLUCINOGENS. 

Schedule  I  controlled  substance, 

§41-29-113. 
Uniform  controlled  substances  law 
generally,  §§41-29-101  to 
41-29-191. 

HANCOCK  COUNTY. 
Construction  or  expansion  of 
nursing  facility. 

Certificate  of  need,  §41-7-191. 
Freestanding  long-term  care  facility. 

Certificate  of  need,  §41-7-191. 

HANDS. 

Disposition  of  external  member  of 
human  body  after  removal, 

§41-39-1. 

HARRISON  COUNTY. 
Construction  or  expansion  of 
nursing  facility. 

Certificate  of  need,  §41-7-191. 
Emotionally  disturbed  adolescents. 
Specialized  treatment  facility, 
§41-19-291. 
Juvenile  offenders. 

Rehabilitation  facilities  for, 
§41-21-109. 
Long-term  care  hospital. 

Certificate  of  need,  §41-7-191. 
Skilled  nursing  home  care  for 
Alzheimer's  disease  patients. 
Certificate  of  need  to  facility, 
§41-7-191. 

HARVEY,  BILLY  V. 
Brookhaven  crisis  center  named  in 
honor  of,  §41-4-27. 

HASHISH. 
Defined,  §41-29-105. 
Paraphernalia  defined,  §41-29-105. 
Schedule  I  controlled  substance, 

§41-29-113. 
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HASHISH  —Cont'd 

Uniform  controlled  substances  law 

generally,  §§41-29-101  to 

41-29-191. 

HASHISH  OIL. 

Paraphernalia  defined,  §41-29-105. 
HEAD  LICE. 

Habitual  reoccurrences  in  public 
elementary  or  secondary  school 
student. 

Notification  to  county  health 
department,  §41-79-21. 
Services  provided  by  school  nurse 
intervention  program,  §41-79-5. 

HEALTH. 

Abortion,  §§41-41-101  to  41-41-117. 
Abortion  facilities. 

Licensing  to  operate  generally, 
§§41-75-1  to  41-75-29. 

AIDS. 

Practice  requirements  to  protect  public 
from  transmission  from  health 
care  providers,  §§41-34-1  to 
41-34-7. 

Alcoholism  and  alcohol  abuse. 

Commitment  of  alcoholics  for 
treatment. 
Generally,  §§41-31-1  to  41-31-23. 
Private  facilities,  §§41-32-1  to 
41-32-11. 
Prevention,  control  and  treatment 
generally,  §§41-30-1  to  41-30-39. 
Ambulance  services. 

Air  ambulance  service  districts, 

§§41-55-31  to  41-55-57. 
Counties  and  other  political 

subdivisions  providing,  §§41-55-1 
to  41-55-9. 
Ambulatory  surgical  facilities, 

§§41-75-1  to  41-75-29. 
Anatomical  gift  law,  §§41-39-101  to 

41-39-149. 
Animal  and  poultry  by-products. 
Regulatory  provisions,  §§41-51-1  to 
41-51-33. 
Autopsies. 

Generally,  §§41-37-1  to  41-37-25. 
Birth  defects  registry,  §41-21-205. 
Birthing  centers,  §§41-77-1  to 

41-77-25. 
Boswell  regional  center. 

Generally,  §§41-19-201  to  41-19-213. 
Cancer  registry,  §§41-91-1  to  41-91-15. 


HEALTH  —Cont'd 
Central  Mississippi  residential 
center. 

Adults  with  chronic  mental  illness, 
§§41-19-271  to  41-19-281. 
Child  death  review  panel,  §41-111-1. 
Child  immunization  against 

vaccine-preventable  diseases, 
§§41-88-1,  41-88-3. 
Children's  rehabilitation  center, 

§§41-11-102  to  41-11-113. 
Commitment  of  alcoholics  or  drug 
addicts  for  treatment. 
Generally,  §§41-31-1  to  41-31-23. 
Private  facilities,  §§41-32-1  to 
41-32-11. 

Community  hospitals,  §§41-13-10  to 

41-13-53. 
Contraceptive  information, 

procedures  and  supplies, 

§§41-42-1  to  41-42-7. 
Controlled  substances. 

General  provisions,  §§41-29-101  to 
41-29-191. 
County  departments  of  health. 

Abolition  of  other  local  health  agencies 

and  departments,  §41-3-43. 
Control  over  health  matters,  §41-3-43. 
County  authorized  in  discretion  to 

create,  §41-3-43. 
Director. 
Appointment,  qualifications, 

§41-3-43. 
Powers  and  duties,  §41-3-49. 
Records  of  activities,  §41-3-51. 
Removal,  summary  suspension, 
§41-3-45. 

Maintenance  and  support  by  board  of 

supervisors,  §41-3-53. 
County  health  officers. 
Appointment  by  state  board  of  health, 

§41-3-37. 
Duties,  §41-3-41. 

Sanitary  rules  and  regulations  made 
by  state  board  of  health. 
Enforcement  by  officers,  §41-3-17. 
County  mosquito  control 
commissions. 
Generally,  §§41-27-1  to  41-27-33. 
Rice  Field  mosquito  control  law, 
§§41-27-101  to  41-27-133. 
Criminal  penalty  for  violating 
health  law,  rule  or  regulation, 
§41-3-59. 
Critical  access  hospitals. 

Rural  health  network,  §§41-9-201  to 
41-9-217. 
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HEALTH  —Cont'd 
Determination  of  death. 

Uniform  law,  §§41-36-1,  41-36-3. 
Diabetes,  §§41-28-1  to  41-28-5. 
Diseases. 
Transmission  of  Hepatitis  B  and  HIV 
from  health  care  providers. 
Practice  requirements  to  protect 
public,  §§41-34-1  to  41-34-7. 
Disinfection  of  buildings,  §§41-25-1  to 
41-25-13. 

Dr.  Alton  B.  Cobb-Mary  D.  Osborne 
state  public  health  building, 

§41-3-63. 
Drinking  water. 

Safe  drinking  water  act,  §§41-26-1  to 
41-26-101. 
Drug  addiction  and  drug  abuse. 
Commitment  for  treatment. 
Generally,  §§41-31-1  to  41-31-23. 
Private  facilities,  §§41-32-1  to 
41-32-11. 
Prevention,  control  and  treatment 
generally,  §§41-30-1  to  41-30-39. 
Early  hearing  detection  and 
prevention  program. 
Newborns,  infants  and  toddlers, 
§§41-90-1  to  41-90-9. 
Early  intervention  services  for 

infants  and  toddlers,  §§41-87-1  to 
41-87-19. 
East  Mississippi  state  hospital, 

§§41-17-1  to  41-17-11. 
Emergency  medical  services. 

Generally,  §§41-59-1  to  41-59-85. 
Eye  inflammation  of  newborn, 

§§41-35-1  to  41-35-11. 
Family  planning,  §§41-42-1  to  41-42-7. 
Free  medical  services  for  uninsured 
or  those  unable  to  pay,  §41-3-101. 
Head  lice. 

PubHc  school  students,  §41-79-21. 
Health  care  decisions. 

Generally,  §§41-41-201  to  41-41-229. 
Health  centers  serving  uninsured  or 
medically  indigent  or 
underserved  area. 
Qualified  health  center  grant  program, 
§§41-99-1  to  41-99-7. 
Health  finance  authority,  §§41-95-1  to 
41-95-7. 

Health  information  technology  act. 

Mississippi  health  information 

network  (MS-HIN),  §§41-119-1  to 
41-119-21. 


HEALTH  —Cont'd 
Heart  disease. 

Mississippi  task  force  on  heart  disease 
and  stroke  prevention,  §§41-103-1, 
41-103-3. 
Hemophilia. 

Program  for  care  and  treatment  of 
sufferers,  §§41-22-1  to  41-22-5. 
Hepatitis  B. 

Practice  requirements  to  protect  public 
from  transmission  from  health 
care  providers,  §§41-34-1  to 
41-34-7. 

HIV. 

Protecting  the  public  from 

transmission  from  health  care 
providers,  §§41-34-1  to  41-34-7. 
Home  health  agencies,  §§41-71-1  to 
41-71-21. 

Hospice  law,  §§41-85-1  to  41-85-25. 
Hospital  equipment  and  facilities 
authority,  §§41-73-1  to  41-73-75. 
Hospitals. 

Community  hospitals,  §§41-13-10  to 

41-13-53. 
Critical  access  hospitals. 

Rural  health  network,  §§41-9-201  to 
41-9-217. 
Licensing  hospitals. 

Generally,  §§41-9-1  to  41-9-37. 
Rural  health  network,  §§41-9-201  to 
41-9-217. 

Hotels  and  other  lodging  places. 

Regulatory  provisions,  §§41-49-1  to 
41-49-9. 
House  trailer  camps. 

Sanitary  code,  §41-25-13. 
House  trailers. 

Sanitary  code,  §41-25-13. 
Hudspeth  regional  center. 

Generally,  §§41-19-231  to  41-19-245. 
Individual  on-site  wastewater 

disposal  system  law,  §§41-67-1  to 
41-67-41. 
Inflammation  of  the  eyes  of 

newborn,  §§41-35-1  to  41-35-11. 
Involuntary  commitment  of 

alcoholics  or  drug  addicts  for 
treatment. 
Generally,  §§41-31-1  to  41-31-23. 
Private  facilities,  §§41-32-1  to 
41-32-11. 

Medical  examiners,  §§41-61-51  to 

41-61-79. 
Medical  radiation  technology, 

§§41-58-1  to  41-58-7. 
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HEALTH  —Cont'd 
Medical  records. 

Hospital  records  generally,  §§41-9-61 
to  41-9-119. 
Mental  institutions. 

East  Mississippi  state  hospital, 

§§41-17-1  to  41-17-11. 
North  Mississippi  state  hospital, 

§§41-17-1  to  41-17-11. 
South  Mississippi  state  hospital, 

§§41-17-1  to  41-17-11. 
State  hospital  at  Whitfield,  §§41-17-1 
to  41-17-11. 
Misdemeanor. 
Violation  of  health  law,  rules  or 
regulation,  §41-3-59. 
Mississippi  children's  rehabilitation 

center,  §§41-11-102  to  41-11-113. 
Mississippi  health  information 

network  (MS-HIN),  §§41-119-1  to 
41-119-21. 

Mississippi  public  health  laboratory, 

§§41-3-21,  41-3-22. 
Fund,  §41-3-23. 
Mobile  home  parks. 

Sanitation,  annual  permit  fee, 
§41-25-3. 
Mosquito  control. 

County  mosquito  control  commissions. 
Generally,  §§41-27-1  to  41-27-33. 
Rice  Field  mosquito  control  law, 
§§41-27-101  to  41-27-133. 
Municipal  regulation  of  health. 
Power  to  pass  laws  or  ordinances, 
collect  and  register  birth,  health 
and  mortuary  statistics,  §41-3-57. 
Newborn  screening  program, 

§§41-21-201,  41-21-203. 
North  Mississippi  regional  center. 

Generally,  §§41-19-1  to  41-19-17. 
North  Mississippi  state  hospital, 
§§41-17-1  to  41-17-11. 
Acute  treatment  of  mentally  ill, 
§§41-19-251  to  41-19-263. 
Nurse-family  partnership  pilot 

program,  §§41-117-1  to  41-117-5. 
Obesity. 
Mississippi  council  on  obesity 

prevention  and  management, 
§§41-101-1,  41-101-3. 
Office  of  rural  health. 

Establishment  by  state  board  of 
health,  §41-3-15. 
Osteoporosis. 

Prevention,  education  and  treatment, 
§§41-93-1  to  41-93-9. 


HEALTH  —Cont'd 
Patient-centered  medical  homes, 

§41-3-61. 
Patients'  records. 

Hospital  records  generally,  §§41-9-61 
to  41-9-119. 
Perinatal  care,  §§41-81-1,  41-81-3. 
Public  health  districts. 

Amount  contributed  to  maintain  and 
support. 
Agreement  among  counties, 
§41-3-53. 

Creation  by  state  board  of  health  for 

two  or  more  counties,  §41-3-43. 
Director. 
Appointment,  qualifications, 
§41-3-43. 

Salaries  recommended  by  state  board 
of  health,  §41-3-53. 
Public  health  laboratory,  §§41-3-21, 
41-3-22. 
Fund,  §41-3-23. 
Recreational  vehicle  parks. 
Sanitation,  annual  permit  fee, 
§41-25-3. 

Regional  mental  illness  and  mental 

retardation  facilities  and 

services,  §§41-19-31  to  41-19-43. 
Rice  Field  mosquito  control  law, 

§§41-27-101  to  41-27-133. 
Rubella  screening,  counseling  and 

vaccination,  §§41-23-101  to 

41-23-105. 
Rural  health  network,  §§41-9-201  to 

41-9-217. 
Safe  drinking  water. 

General  provisions,  §§41-26-1  to 
41-26-101. 
Sanitation  of  buildings,  §§41-25-1  to 

41-25-13. 

School  nurse  intervention  program, 

§§41-79-1  to  41-79-31. 
Septic  tanks  and  systems. 

Individual  on-site  wastewater  disposal 
system  law,  §§41-67-1  to  41-67-41. 
Sickle  cell  testing  program,  §§41-24-1 

to  41-24-5. 
South  Mississippi  regional  center. 

Generally,  §§41-19-141  to  41-19-157. 
South  Mississippi  state  hospital, 
§§41-17-1  to  41-17-11. 
Acute  treatment  of  mentally  ill, 
§§41-19-251  to  41-19-263. 
State  board  of  health. 

General  provisions,  §§41-3-1.1  to 
41-3-19. 
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HEALTH  —Cont'd 
State  health  officer. 

County  mosquito  control  commissions. 
Approval  of  appointment  of 

members,  §41-27-1. 
Ex  officio  member,  §41-27-3. 
Executive  officer  of  state  department 
of  health,  §41-3-5.1. 
Powers  and  duties,  §41-3-15. 
Immunization  practices  for  control  of 
vaccine  preventable  diseases, 
specification,  §41-23-37. 
Safe  drinking  water  act  of  1997. 
Director  defined  as  state  health 

officer,  §41-26-3. 
Generally,  §§41-26-1  to  41-26-101. 
Powers  and  duties  of  director, 
§41-26-7. 
State  health  plan. 

State  department  of  health  to  prepare 
and  review,  §41-7-185. 
State  health  planning  and 
development  agency. 
Defined,  §41-7-173. 
Health  care  certificate  of  need  law, 

§§41-7-171  to  41-7-209. 
State  department  of  health,  §41-7-175. 
Function,  responsibilities  and 
powers,  §§41-7-183,  41-7-185. 
State  hospital  at  Whitfield,  §§41-17-1 

to  41-17-11. 
State  mental  institutions. 
East  Mississippi  state  hospital, 

§§41-17-1  to  41-17-11. 
North  Mississippi  state  hospital, 

§§41-17-1  to  41-17-11. 
South  Mississippi  state  hospital, 

§§41-17-1  to  41-17-11. 
State  hospital  at  Whitfield,  §§41-17-1 
to  41-17-11. 
State  public  health  building. 
Dr.  Alton  B.  Cobb-Mary  D.  Osborne 
state  public  health  building, 
§41-3-63. 
State  rural  health  care  plan, 
§41-9-207. 
Rural  health  network,  §§41-9-201  to 
41-9-217. 
Strokes. 

Mississippi  task  force  on  heart  disease 
and  stroke  prevention,  §§41-103-1, 
41-103-3. 
Substance  abuse. 

Commitment  for  treatment. 

Generally,  §§41-31-1  to  41-31-23. 


HEALTH  —Cont'd 
Substance  abuse  — Cont'd 

Commitment  for  treatment  — Cont'd 
Private  facilities,  §§41-32-1  to 
41-32-11. 
Prevention,  control  and  treatment 
generally,  §§41-30-1  to  41-30-39. 
Tourists  camps,  sanitary  code, 

§41-25-13. 
Tuberculosis. 

Commitment  of  person  diagnosed  as 
having  active  tuberculosis, 
§§41-33-1  to  41-33-15. 
Uniform  determination  of  death, 

§§41-36-1,  41-36-3. 
Utilization  review  of  hospital 

resources  and  medical  services. 
Generally,  §§41-83-1  to  41-83-31. 
Violation  of  health  law,  rules  or 

regulation,  §41-3-59. 
Vital  records. 

General  provisions,  §§41-57-1  to 
41-57-59. 
Wellness  program. 

State  employees,  §41-97-9. 
Women's  health  defense  act  of  2013. 
Abortion  restrictions,  §§41-41-101  to 
41-41-117. 

HEALTH  CARE  CERTIFICATE  OF 
NEED  LAW  OF  1979,  §§41-7-171  to 
41-7-209. 

HEALTH  CARE  COMMISSION. 
Abolition  and  transfer  of  functions, 

§41-7-175. 

HEALTHCARE  COORDINATING 
COUNCIL,  §§41-105-1,  41-105-3. 

HEALTH  CARE  COST  CONTROL. 
Hospital  equipment  and  facilities 
authority,  §§41-73-1  to  41-73-75. 

HEALTH  CARE  DECISIONS, 

§§41-41-201  to  41-41-229. 
Abortion,  inapplicability  of 

provisions,  §41-41-227. 
Advance  health-care  directive. 

Conflicting  directives,  earlier  directive 

revoked,  §41-41-207. 
Copies  of  original,  effect,  §41-41-225. 
Death  resulting  from  withholding  or 
withdrawal  of  health  care. 
Not  to  constitute  suicide  or  homicide 
or  impair  policy  of  insurance  or 
annuity,  §41-41-227. 
Falsifying,  forging,  concealing  or 

fraudulently  inducing,  §41-41-221. 
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HEALTH  CARE  DECISIONS  —Cont'd 
Advance  health-care  directive 

—Cont'd 
Form,  §41-41-209. 

No  presumption  concerning  intention 
of  individual  created,  §41-41-227. 

Presumption  concerning  intention  of 
individual  to  make  or  revoke 
directive. 

Provisions  not  to  create,  §41-41-227. 
Revocation,  §41-41-207. 
Validity,  §41-41-205. 
Agent's  decision-making, 

requirements,  §41-41-205. 
Anatomical  gifts. 

Effect  of  gift,  §41-39-141. 
Annulment. 

Revocation  of  designation  of  spouse  as 
agent,  §41-41-207. 
Assisted  suicide  not  authorized, 

§41-41-227. 
Beginning  of  agent's  authority. 
Determination  that  principal  lacks 
capacity,  §41-41-205. 
Best  interest  of  patient. 

Surrogate  to  make  decisions  in 
accordance  with,  §41-41-211. 
Best  interest  of  principal. 
Agents  to  make  decisions  in 

accordance  with,  §41-41-205. 
Cessation  of  agent's  authority. 

Determination  that  principal  recovered 
capacity,  §41-41-205. 
Compliance  with  individual 
instructions  or  health-care 
decision. 
Responsibility  of  health-care  provider 
or  institution,  §41-41-215. 
Conflicting  advance  health-care 
directives. 
Revocation  of  earlier  directive, 
§41-41-207. 
Consent  to  individual's  admission  to 
mental  health-care  institution. 
Provisions  not  to  authorize  agent  or 
surrogate,  §41-41-227. 
Contrary  to  generally  accepted 
health-care  standards. 
Declining  to  comply  with  instruction 
or  decision,  §41-41-215. 
Copies  of  originals,  effect,  §41-41-225. 
Decision  made  and  identity  of 
person  making  decision  for 
patient. 

Supervising  health-care  provider  to 
provide  patient,  §41-41-215. 


HEALTH  CARE  DECISIONS  —Cont'd 
Decision  making  by  guardians, 

requirements,  §41-41-213. 
Decision  making  by  surrogate, 

requirements,  §41-41-211. 
Decisions  by  agents,  requirements, 

§41-41-205. 
Declaration  by  surrogate 

establishing  claimed  authority. 
Supervising  health-care  provider  may 
require,  §41-41-211. 
Declining  to  comply  with  individual 
instructions  or  health-care 
decision. 
Authority  of  provider  or  institution, 
§41-41-215. 
Definitions,  §41-41-203. 
Determination  that  individual  lacks 
or  has  recovered  capacity. 
Required  to  be  made  by  primary 
physician,  §41-41-205. 
Disclosing  health  care  information 
to  person  authorized  to  make 
decision,  §41  41-217. 
Disqualification  of  individual  from 
acting  as  surrogate,  §41-41-211. 
Dissolution  of  marriage. 

Revocation  of  designation  of  spouse  as 
agent,  §41-41-207. 
Divorce. 

Revocation  of  designation  of  spouse  as 
agent,  §41-41-207. 
Equitable  relief,  §41-41-229. 
Euthanasia  not  authorized, 

§41-41-227. 
Execution  of  power  of  attorney  for 

health  care,  §41-41-205. 
Family  members  who  may  act  as 

surrogates,  §41-41-211. 
Forms. 

Acknowledgment  of  power  of  attorney 

for  health  care,  §41-41-205. 
Advance  health-care  directive, 

§41-41-209. 
Power  of  attorney  for  health  care, 

§41-41-209. 
Primary  physician,  designation, 
§41-41-209. 
Good  faith  actions. 

Immunity  of  health  care  provider  or 
institution,  agent  or  surrogate, 
§41-41-219. 
Guardians. 

Making  decisions  for  ward,  §41-41-213. 
Health-care  provider's 

responsibilities,  §41-41-215. 
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HEALTH  CARE  DECISIONS  —Cont'd 
Homicide. 

Death  resulting  from  withholding  or 
withdrawal  of  health  care  not  to 
constitute,  §41-41-227. 
Immunity  of  agent  or  surrogate 

acting  in  good  faith,  §41-41-219. 
Immunity  of  provider  or  institution 

acting  in  good  faith,  §41-41-219. 
Individual  instructions  given  by 
adult  or  emancipated  minor, 
§41-41-205. 
Agent  to  make  decisions  in  accordance 

with,  §41-41-205. 
Surrogate  to  make  decisions  in 
accordance  with,  §41-41-211. 
Injunction,  §41-41-229. 
Insurance  or  annuity  policies. 
Death  resulting  from  withholding  or 
withdrawal  of  health  care  not  to 
impair  or  invalidate,  §41-41-227. 
Intentional  violations  by  provider  or 

institution,  §41-41-221. 
Legal  separation. 

Revocation  of  designation  of  spouse  as 
agent,  §41-41-207. 
Long-term  health  care  institution 
owners,  operators  or  employees. 
Consent  by,  circumstances,  limitation 
on  power,  §41-41-215. 
Medically  ineffective  health  care. 
Declining  to  comply  with  instruction 
or  decision,  §41-41-215. 
Mercy  killing  not  authorized, 

§41-41-227. 
Power  of  attorney  for  health  care. 
Execution  by  adult  or  emancipated 

minor,  §41-41-205. 
Form,  §41-41-209. 
Presumption  of  capacity  of 

individual  to  make  decisions, 
§41-41-223. 
Primary  physicians. 

Designation  form,  §41-41-209. 
Responsibilities,  §41-41-215. 
Providing  care  contrary  to  generally 
accepted  health-care  standards. 
Provisions  not  to  authorize  or  require, 
§41-41-227. 
Reasons  of  conscience  causing 
institution  or  provider  to 
decline  to  comply,  §41-41-215. 
Responsibilities  of  health-care 
provider  or  institution, 
§41-41-215. 


HEALTH  CARE  DECISIONS  —Cont'd 
Revocation  of  advance  health-care 
directive,  §41-41-207. 
Copies  of  originals,  effect,  §41-41-225. 
Designation  of  agent,  §41-41-207. 
Falsifying,  forging,  concealing  or 

fraudulently  inducing,  §41-41-221. 
Right  of  individual  to  make 

decisions  while  having  capacity 
not  affected,  §41-41-223. 
Right  of  person  authorized  to  make 
decision  to  information, 
§41-41-217. 
Rules  of  civil  procedure, 

applicability,  §41-41-229. 
Suicide. 

Death  resulting  from  withholding  or 
withdrawal  of  health  care  not  to 
constitute,  §41-41-227. 
Supervising  health-care  provider's 

responsibilities,  §41-41-215. 
Surrogates. 
Authority,  designation,  §41-41-211. 
Copies  of  designation  or 

disqualification,  effect,  §41-41-225. 
Immunity  for  acting  in  good  faith, 
§41-41-219. 
Uniform  health-care  decisions  act, 

§41-41-201. 
Witnesses  for  power  of  attorney  for 
health  care,  §41-41-205. 

HEALTH  CARE  DURABLE  POWERS 

OF  ATTORNEY. 
Uniform  health-care  decision  act, 

§§41-41-201  to  41-41-229. 

HEALTH  CARE  POWERS  OF 

ATTORNEY. 
Uniform  health-care  decision  act, 

§§41-41-201  to  41-41-229. 

HEALTH  CARE  PROVIDERS. 
Advertisement  for  health  care 

services,  §§41-121-1  to  41-121-11. 
Advertisements . 

Required  contents,  §41-121-7. 
Definitions,  §41-121-5. 
Delegation  restrictions,  §41-121-9. 
Difficulty  in  choosing  health  care 

providers,  §41-121-3. 
Exempted  practitioners,  §41-121-7. 
Expiration  of  provisions,  §41-121-11. 
Failure  to  comply,  §41-121-9. 
Injunction  of  violations,  §41-121-9. 
Licenses. 

Postings  required  in  practitioners' 
offices,  §41-121-7. 
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HEALTH  CARE  PROVIDERS 

—Cont'd 
Advertisement  for  health  care 
services  — Cont'd 
Postings  required  in  practitioners' 

offices,  §41-121-7. 
Public  reporting  of  sanctions  for 

violations,  §41-121-9. 
Purpose  of  provisions,  §41-121-3. 
Refunds  to  patient  and  third  parties 

for  violations,  §41-121-9. 
Repeal  of  provisions,  §41-121-11. 
State  interest,  §41-121-3. 
Title  of  act,  §41-121-1. 
Unlicensed  practice,  §41-121-9. 
Unprofessional  conduct,  §41-121-9. 
Violation  of  provisions,  §41-121-9. 
Health  care  rights  of  conscience, 

§§41-107-1  to  41-107-13. 
Hepatitis  B  or  HIV  transmitted  to 
public  from  provider. 
Practice  requirements  to  protect  public 
from,  §§41-34-1  to  41-34-7. 
Medical  or  dental  review 
committees. 
Generally,  §§41-63-1  to  41-63-29. 

HEALTH  CARE  PURCHASING 
POOL,  §41-95-7. 

HEALTH  CARE  RIGHTS  OF 
CONSCIENCE,  §§41-107-1  to 
41-107-13. 

Citation  of  act,  §41-107-1. 

Damages,  §41-107-11. 

Definitions,  §41-107-3. 

Health  care  institutions,  §41-107-7. 

Health  care  payers,  §41-107-9. 

Health  care  providers,  §41-107-5. 

Immunity,  §§41-107-5  to  41-107-9. 

Injunctions,  §41-107-11. 

Severability  of  provisions, 
§41-107-13. 

HEALTH  CENTER  SERVING 

UNINSURED  OR  MEDICALLY 
INDIGENT  OR  UNDERSERVED 
AREA. 

Qualified  health  center  grant 
program,  §§41-99-1  to  41-99-7. 

HEALTH  CERTIFICATE  OF  NEED 
PROGRAM,  §§41-7-171  to  41-7-209. 

Action  to  compel  health  officer  to 
issue  certificate,  §41-7-197. 

Activities  for  which  certificate 
required,  §41-7-191. 


HEALTH  CERTIFICATE  OF  NEED 

PROGRAM  —Cont'd 
Addition  of  beds  or  bed  capacity, 

certificate  requirement, 

§41-7-191. 
Appeal  of  final  order  of  state 

department  of  health,  §41-7-201. 
Stay  pending  home  health  agency 
appeal,  §41-7-202. 
Approval  by  state  department  of 

health,  §41-7-195. 
Beds  in  facilities  in  defined  service 

area. 

Percentage  limitation  on  ownership  by 
single  entity,  §41-7-190. 
Bond  on  appeal,  §41-7-201. 
Capital  expenditure,  certificate 

required,  §41-7-191. 
Certificate  of  need  defined,  §41-7-173. 
Certification  of  record  on  appeal, 

§41-7-201. 
Change  in  ownership. 

Expedited  review,  §41-7-205. 
Changes  of  ownership,  certificate 

required,  §41-7-191. 
Child/adolescent  psychiatric  or 
child/adolescent  chemical 
dependency  beds. 
Issuance  of  certificate  of  need, 
§41-7-191. 
Cost  overruns,  expedited  review, 

§41-7-205. 
Criminal  penalty  for  violations, 

§41-7-209. 
Critical  access  hospitals. 

Banking  of  licensed  hospital  acute  care 
beds,  §41-9-210. 
Definitions,  §41-7-173. 

Emergency  replacement,  §41-7-207. 
Description  of  scope  of  coverage  of 
program. 
Dissemination  and  publication  by 
state  department  of  health, 
§41-7-189. 
Developed  by  state  department  of 

health,  §41-7-187. 
Dissemination  and  publication  of 
scope  of  coverage  of  program, 
§41-7-189. 

Emergency  replacement  of  facilities. 

Expedited  review,  §41-7-207. 
Exempt  facilities. 

Repair  or  renovation  to  comply  with 
state  licensure  law,  §41-7-191. 
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HEALTH  CERTIFICATE  OF  NEED 

PROGRAM  —Cont'd 
Expedited  review  of  projects 

determined  to  warrant  action, 

§41-7-205. 
Emergency  replacement  of  facilities, 
§41-7-207. 
Expired  certificates. 
Extension  and  renewal. 

Specific  power  of  department  of 
health,  §41-3-15. 
Extension  period,  §41-7-195. 
Fees  for  reviewing  applications. 
Assessment,  deposit,  §§41-3-15, 
41-7-188. 

Financing  new  institutional  health 

service  or  project,  §41-7-193. 
Fire,  building  or  life  safety  code 

compliance,  expedited  review, 

§41-7-205. 
Health  care  facility  defined, 

§41-7-173. 

Health  services  requiring  certificate 

by  facility  offering,  §41-7-191. 
Hearing  before  hearing  officer, 

§41-7-197. 
Home  health  agency  appeals. 
Final  order  of  state  department  of 

health,  §41-7-201. 
Stay  of  proceedings  pending  appeal, 
§41-7-202. 
Injunctive  relief  to  prevent 

violations,  §41-7-209. 
Life  care  retirement  facility, 

granting  certificate,  §41-7-191. 
Long-term  care  planning  districts. 
Certificate  for  nursing  facility  beds, 
issuance,  §41-7-191. 
Misdemeanors,  §41-7-209. 
Mississippi  health  care  certificate  of 
need  law  of  1979. 
Short  title,  §41-7-171. 
Modification  of  proposal. 

State  department  of  health  may 

approve  by  modifjdng,  §41-7-195. 
New  facilities. 

Certificate  needed  to  construct, 

develop  or  establish,  §41-7-191. 
New  institutional  health  services 

and  projects,  §41-7-193. 
Nonsubstantive  projects,  exemption 

from  formal  review,  §41-7-205. 
Notice  of  appeal,  service  on  state 

department  of  health,  §41-7-201. 
Notice  on  certificate  of  need  review, 
§41-7-197. 


HEALTH  CERTIFICATE  OF  NEED 

PROGRAM  —Cont'd 
Not  transferable  or  assignable, 

§41-7-195. 
Nursing  facility  beds,  construction, 
expansion,  conversion. 
Issuance  of  certificate,  §41-7-191. 
Nursing  facility  construction  or 
conversion  without  certificate, 
§41-7-191. 
Offered  health  services  requiring 

certificate,  §41-7-191. 
Outpatient  radiation  or  medical 
oncology  therapy. 
Issuance  of  certificate  to  hospital, 
§41-7-191. 
Pediatric  patients  who  are 
ventilator  or  otherwise 
medically  dependent. 
Skilled  nursing  facilities  for, 
§41-7-191. 

Percentage  limitation  on  ownership 
of  beds  in  facilities. 

Single  entity  in  defined  health  service 
area,  §41-7-190. 
Psychiatric  residential  treatment 
facilities. 
Issuance  of  certificate  for  new 
construction,  expansion  or 
conversion,  §41-7-191. 
Record  of  hearing,  §41-7-197. 
Record  on  appeal  of  final  order, 

§41-7-201. 
Relocation,  certificate  required, 
§41-7-191. 
Expedited  review,  §41-7-205. 
Renewal  of  expired  certificates,  fee. 
Specific  power  of  department, 
§41-3-15. 
Replacement  of  equipment, 

expedited  review,  §41-7-205. 
Report  by  state  board  of  health, 

§41-7-187. 
Review  of  certificate,  procedures  to 

be  adopted,  §41-7-197. 
Revocation  of  facility  license  for 

violations,  §41-7-209. 
Rules  and  regulations  adopted  by 
state  department  of  health, 
§41-7-187. 
Scope  of  coverage  of  program. 
Dissemination  and  publication  by 
state  department  of  health, 
§41-7-189. 
Service  of  notice  of  appeal  on 
department,  §41  7-201. 
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HEALTH  CERTIFICATE  OF  NEED 

PROGRAM  —Cont'd 
Skilled  or  intermediate  nursing 

home  care. 
Requirements  for  granting  certificate, 
§41-7-191. 
State  facility  exemption,  §41-7-191. 
Stay  of  proceedings  pending  appeal. 
Home  health  agency  appeals, 
§41-7-202. 
Third  party  payers  notified  of 

violations,  §41-7-209. 
Time  department  required  to  review 

certificate,  §41-7-197. 
Time  for  certifying  record  on  appeal 

of  final  order,  §41-7-201. 
Time  for  filing  appeal  from  final 

order,  §41-7-201. 
Valid  for  defined  scope,  physical 

location  and  person  named, 

§41-7-195. 
Venue. 

Criminal  prosecution,  §41-7-209.  • 
Judicial  review  of  final  order, 

§41-7-201. 
Mandatory  injunction  for  issuance, 

§41-7-197. 

Veterans  homes  or  domiciliaries  for 
veterans  exemption,  §41-7-191. 

Violations,  §41-7-209. 

Withdrawal,  revocation  or  rescission 
of  certificate,  §41-7-195. 

HEALTH  DATA  ADVISORY 
COMMITTEE,  §41  63  4 

HEALTH  FINANCE  AUTHORITY, 

§§41-95-1  to  41-95-7. 
Advisory  committees,  §41-95-5. 
Attorney  for  authority,  §41-95-5. 
Basic  health  care  benefits  available 
to  all  Mississippians. 
Activities  of  board  to  ensure,  §41-95-7. 
Benefits  and  ethics  committee, 

§41-95-5. 
Board,  §§41-95-5,  41-95-7. 

Supervision  and  direction  of  authority, 
§41-95-5. 
Certification  of  purchasing 

alliances,  criteria  appropriate 
for,  §41-95-7. 
Chief  administrative  officer. 

Director,  §41-95-5. 
Consumer/customer  satisfaction 

committee,  §41-95-5. 
Created,  §41-95-5. 


HEALTH  FINANCE  AUTHORITY 

—Cont'd 
Data  committee,  §41-95-5. 
Definitions,  §41-95-3. 
Director,  §41-95-5. 

Health  finance  advisory  committee, 

§41-95-5. 

Joint  oversight  committee,  §41-95-5. 
Mississippi  health  care  purchasing 
pool. 

Establishment  by  board,  §41-95-7. 
Mississippi  health  policy  act  of  1994, 

§41-95-1. 
Plan  for  providing  basic  health 

services  to  state  and  local 

government  employees, 

teachers,  etc.,  §41-95-7. 
Provider  and  standards  committee, 

§41-95-5. 

HEALTH  INFORMATION 

TECHNOLOGY  ACT. 
Mississippi  health  information 

network  (MS-HIN),  §§41-119-1  to 

41-119-21. 

HEALTH  INSURANCE. 

Abortion  coverage  provided 
pursuant  to  federal  patient 
protection  and  affordable  care 
act. 

Federal  abortion-mandate  opt-out  act, 
§§41-41-95  to  41-41-99. 
Findings  and  purposes,  §41-41-97. 
No  abortion  coverage,  exception, 

§41-41-99. 
Title  of  act,  §41-41-95. 
Advertisement  for  health  care 

services,  §§41-121-1  to  41-121-11. 
Children's  health  insurance 

program,  §§41-86-1  to  41-86-21. 
Federal  abortion-mandate  opt-out 
act. 

Abortion  coverage  provided  pursuant 
to  federal  patient  protection  and 
affordable  care  act,  §§41-41-95  to 
41-41-99. 
Group  policies. 
Utilization  review  of  medical  services, 
§41-83-29. 
Utilization  review  of  medical 
services. 
Health  insurance  plans. 

Certificate  requirement,  contract 
with  private  review  agents, 
§41-83-25. 
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HEALTH  INSURANCE  —Cont'd 
Utilization  review  of  medical 
services  — Cont'd 
Health  insurers. 

Certificate  requirement,  contract 
with  private  review  agents, 
§§41-83-27,  41-83-29. 

HEALTH  MAINTENANCE 

ORGANIZATIONS. 
Accreditation  and  quality  assurance 

materials. 

Confidentiahty,  hmitation  on  use  in 
civil  actions  or  other  proceedings, 
§§41-63-21  to  41-63-29. 
Certificate  of  need. 
Health  care  facilities  generally, 
§§41-7-171  to  41-7-209. 
Health  care  rights  of  conscience, 

§§41-107-1  to  41-107-13. 
Medical  and  dental  review 
committees. 
General  provisions,  §§41-63-1  to 
41-63-29. 
Utilization  review  of  hospital 

resources  and  medical  services. 
General  provisions,  §§41-83-1  to 
41-83-31. 

HEALTH  POLICY  ACT  OF  1994. 
Health  finance  authority,  §§41-95-1  to 
41-95-7. 

HEARING  LOSS. 

Newborns,  infants  and  toddlers. 

Early  identification  system,  §§41-90-1 
to  41-90-9. 
School  nurse  intervention  program. 

Hearing  screening  services,  §41-79-5. 

HEARINGS. 

Septic  tanks  and  systems. 

Reviews  requested  by  aggrieved 
persons,  §41-67-33. 

HEART. 

Contract  to  donate  for  medical 
science  or  medical  purpose, 

§41-39-9. 

HEART  ATTACKS. 
AED  use  in  cases  of  sudden  cardiac 
death,  §§41-60-31  to  41-60-35. 

HEART  DISEASE. 

Chronic  disease  reduction  through 
education,  prevention  and  early 
screening  and  detection. 

WISEWOMAN  and  WISEMAN  pilot 
programs,  §41-3-13. 


HEART  DISEASE  —Cont'd 
Mississippi  task  force  on  heart 
disease  and  stroke  prevention, 

§§41-103-1,  41-103-3. 

HEIRS. 

Hospital  records  of  decedent. 

Access,  §41-9-65. 
Procedure  for  obtaining  copy  of 
decedent's  medical  records. 
No  executor  or  administrator 
appointed,  §41-10-3. 
Medical  records  of  decedent. 
Access  to  hospital  records,  §41-9-65. 
Procedure  for  obtaining  copy. 
No  executor  or  administrator 
appointed,  §41-10-3. 

HEMOGLOBINOPATHY. 
Newborn  screening  program, 

§§41-21-201,  41-21-203. 

HEMOPHILIA.  §§41-22-1  to  41-22-5. 
Authority  of  state  board  of  health, 

§41-22-5. 
Definitions,  §41-22-1. 
Programs  for  care  and  treatment, 

§41-22-3. 

HENS. 

Animal  and  poultry  by-products. 

Regulatory  provisions,  §§41-51-1  to 
41-51-33. 

HEPATITIS  B. 

Blood/body  fluid  precautions 
required. 

Tags  on  dead  bodies  of  persons 
diagnosed  with,  §41-39-13. 
Confidentiality  of  reports  by  health 
care  provider  as  carrier, 
§41-34-7. 
Health  care  providers. 

Transmitting  disease  to  public. 
Practice  requirements  to  protect 
public  from,  §§41-34-1  to 
41-34-7. 
Protection  of  public  from 

transmission  of  disease  from 
health  care  providers,  §§41-34-1 
to  41-34-7. 
Definitions,  §41-34-1. 
Health  care  provider  defined,  §41-34-1. 
Licensing  boards  to  establish  practice 
requirements  to  protect  public, 
§41-34-3. 
Report  by  health  care  provider  as 
carrier. 

Confidentiality  of  reports,  §41-34-7. 
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HEPATITIS  B  —Cont'd 
Protection  of  public  from 

transmission  of  disease  from 
health  care  providers  — Cont'd 
Report  by  health  care  provider  as 
carrier  — Cont'd 
Licensing  boards  to  estabhsh 
procedures,  §41-34-5. 
Tags  on  dead  bodies  of  persons 
diagnosed  with,  §41-39-13. 

HEPATITIS  C. 

Statewide  plan,  preparation  of, 

§41-23-47. 

HEROIN. 

Dealers,  sentencing,  §41-29-139. 
Schedule  I  controlled  substance, 

§41-29-113. 
Uniform  controlled  substances  law 

generally,  §§41-29-101  to 

41-29-191. 

HIGHWAY  SAFETY  PATROL. 
Bureau  of  narcotics. 

Assignment  of  members  to  bureau, 
§41-29-107. 
Controlled  substance  arrests, 
incidences  and  information. 
Duty  of  peace  officer  to  enforce 

provisions  with  reference  to  ilhcit 
narcotic  and  drug  traffic, 
§41-29-109. 
Report  to  bureau  of  narcotics, 
§41-29-168. 
Firearms. 

Patrolmen  carrying  firearms, 
§41-29-159. 
Report  of  controlled  substance 
incidences  and  information, 
§41-29-168. 

HIKING. 
Tourist  camps. 

Sanitary  codes,  §41-25-13. 

HINDS  COUNTY. 
Chancery  court  of  first  judicial 
district. 

Ambulatory  surgical  care  facility  or 
abortion  facility  licensing. 
Appeal  of  denial,  suspension  or 
revocation,  §41-75-23. 
Birthing  centers. 

Appeals  of  licensing  agency 
decisions,  §41-77-21. 
Hospital's  license  denied,  suspended  or 
revoked,  appeal,  §41-9-31. 


HINDS  COUNTY  —Cont'd 
Chancery  court  of  first  judicial 
district  — Cont'd 
Public  water  system  violations, 
appeals,  §41-26-21. 
Civil  penalty,  §41-26-31. 
Construction  or  expansion  of 
nursing  facility. 
Certificate  of  need,  §41-7-191. 
Long-term  care  facility. 

Certificate  of  need,  §41-7-191. 
Privately  owned  psychiatric 

residential  treatment  facility. 
Certificate  of  need  for  expansion, 
§41-7-191. 

HMO'S. 

Certificate  of  need. 

Health  care  facilities  generally, 
§§41-7-171  to  41-7-209. 
Medical  and  dental  review 
committees. 
General  provisions,  §§41-63-1  to 
41-63-29. 
Utilization  review  of  hospital 

resources  and  medical  services. 
General  provisions,  §§41-83-1  to 
41-83-31. 

HOGS,  PIGS  AND  SWINE. 
Animal  and  poultry  by-products. 

Regulatory  provisions,  §§41-51-1  to 
41-51-33. 

HOME  HEALTH  AGENCIES, 

§§41-71-1  to  41-71-21. 
Appeals  as  to  certificate  of  need, 

§41-7-201. 
Stay  pending  appeal,  §41-7-202. 
Appeals  of  decisions  of  licensing 

agency,  §41-71-11. 
Certificate  of  need  law,  §§41-7-171  to 

41-7-209. 

Community  hospitals,  §§41-13-10  to 
41-13-53. 

Compliance  by  existing  agencies, 

reasonable  time,  §41-71-15. 
Confidentiality  of  information 

received  by  licensing  agency, 

§41-71-19. 
Criminal  penalties  for  violation, 

§41-71-21. 
Defined,  §41-71-1. 
Department  of  health  owned  or 

operated  agencies. 
Selling,  transferring,  disposing  of, 
§41-3-15. 
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HOME  HEALTH  AGENCIES  —Cont'd 
Designation  of  responsible  party  for 

conducting  business,  §41-71-7. 
Existing  agencies. 

Reasonable  time  for  compliance, 
§41-71-15. 
Injunctive  relief  by  licensing 

agency,  §41-71-21. 
Inspections  and  investigations  by 

licensing  agency,  §41-71-17. 
License  to  operate. 

Appeal  of  decision  of  licensing  agency, 

§41-71-11. 
Application,  §41-71-5. 
Denial,  suspension  or  revocation, 

§41-71-9. 
Fee,  §41-71-5. 

Renewal,  §41-71-7. 
Hearing  on  denial,  suspension  or 

revocation,  §41-71-9. 
Posting  in  conspicuous  place,  §41-71-7. 
Renewal,  §41-71-7. 
Required,  §41-71-3. 
Rules,  regulations  and  standards 

promulgated,  §41-71-13. 
Service  of  copy  of  determination  to 
deny,  revoke  or  suspend  license, 
§41-71-9. 

Service  of  notice  of  denial,  revocation 

or  suspension,  §41-71-9. 
Terms  and  conditions,  §41-71-7. 
Transferability  or  assignability, 

§41-71-7. 

Transfer  of  county  to  another  agency. 
Issuance  of  license  to  existing 
agency,  §41-3-15. 
Responsible  party  for  conducting 
business,  designation  by 
licensee,  §41-71-7. 
Rules,  regulations  and  standards. 
Promulgation  by  licensing  agency, 
§41-71-13. 
Transfer  of  county  to  another 
agency. 

Issuance  of  license  to  existing  agency, 
§41-3-15. 

Visitation  of  patients  at  places  of 
residence. 

Inspections  and  investigations  by 
licensing  agency,  §41-71-17. 

HOMICIDE. 
Health-care  decisions. 

Death  resulting  from  withholding  or 
withdrawal  of  health  care, 
§41-41-227. 


HOMICIDE  —Cont'd 
Medical  examiners. 

Report  of  violent  death  to  medical 
examiner,  §41-61-59. 
Reporting  violent  death  to  medical 
examiner,  §41-61-59. 

HONEY  AND  HONEY  PRODUCTS. 
Casual  sales  and  persons  selling  less 
than  500  gallons  per  year. 

Exemption  from  fees  assessed  by  state 
board  of  health,  §41-3-18. 
Fees  assessed  by  state  board  of 
health. 

Exemption. 

Casual  sales  and  persons  selling  less 
than  500  gallons  per  year, 
§41-3-18. 

HOSPICE  CARE,  §§41-85-1  to 

41-85-25. 
Advertising,  §41-85-25. 
Community  services,  coordination  of 

services  with,  §41-85-15. 
Components  or  modes  of  program, 

§41-85-17. 
Consent  to  inspection. 
Application  for  license  constitutes, 
§41-85-9. 
Contractual  arrangements  for 

inpatient  hospice  care,  §41-85-15. 
Coordination  of  services,  §41-85-15. 
Definitions,  §41-85-3. 
Department  of  health. 

Administration  of  chapter,  §41-85-7. 
Director,  administrator  or  manager, 

§41-85-19. 
Duplicative  or  contractual  services, 

fees  prohibited,  §41-85-15. 
Freestanding  or  distinct  hospice 

unit,  staff,  facilities  and  services. 
Required  to  constitute  hospice 
program  of  care,  §41-85-5. 
Governing  body,  §41-85-19. 
Hospice  home  care,  §41-85-17. 
Inpatient  continued  care,  §41-85-17. 
Inpatient  hospice  care,  §41-85-17. 
Inspections  by  department,  §41-85-9. 
Investigations  by  department, 

§41-85-9. 
License  to  operate  or  maintain. 
Application,  §41-85-11. 
Conditional  license. 

Issuance  for  program  against  which 
revocation  or  suspension 
proceeding  pending,  §41-85-11. 
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HOSPICE  CARE  —Cont'd 
License  to  operate  or  maintain 

—Cont'd 
Consent  to  inspection,  application 

constitutes,  §41-85-9. 
Denial,  §41-85-13. 
Display,  §41-85-5. 
Expiration,  §41-85-11. 
Plan  for  delivery  of  home,  outpatient 
and  inpatient  care. 
Plan  to  accompany  application, 
§41-85-11. 
Renewal,  §41-85-11. 
Required,  §41-85-5. 
Revocation  or  suspension,  §41-85-13. 
Conditional  license  to  program 
against  which  proceeding 
pending,  §41-85-11. 
Sale,  assignment  or  other  transfer 
prohibited,  §41-85-5. 
Mississippi  hospice  law  of  1995, 
§41-85-1. 

Outpatient  hospice  care,  §41-85-17. 
Plan  for  delivery  of  home, 

outpatient  and  inpatient  care, 

§41-85-11. 

Powers  and  duties  of  department  of 
health  in  administering  chapter, 

§41-85-7. 

Primary  or  attending  physicians, 

coordination  of  services  with, 

§41-85-15. 
Privileged  and  confidential  nature 

of  information  received, 

§41-85-23. 
Recordkeeping,  §41-85-21. 
Unlicensed  operation  prohibited, 

§41-85-5. 

Zoning  ordinance  or  regulation. 

Compliance  required  for  issuance  of 
license,  §41-85-5. 

HOSPITAL  EQUIPMENT  AND 
FACILITIES  AUTHORITY, 

§§41-73-1  to  41-73-75. 
Agents,  employing,  §41-73-19. 
Blanket  surety  bond  covering 

members  and  executive  director, 

§41-73-25. 
Bonds. 

Administrative  expenses,  §41-73-39. 
Authority  to  issue,  sell  and  deliver, 

§41-73-35. 
Cancellation  after  repurchase, 

§41-73-55. 
Contract  with  holders,  §41-73-45. 


HOSPITAL  EQUIPMENT  AND 
FACILITIES  AUTHORITY 

—Cont'd 
Bonds  — Cont'd 

Disbursement  of  proceeds,  §41-73-39. 
Exemption  from  other  laws  governing 

issuance,  §41-73-75. 
Full  faith  and  credit  nor  taxing  power 
of  state  or  political  subdivision 
pledged,  §41-73-51. 
General  obligations  of  authority, 

§41-73-49. 
Grant,  contribution  or  guarantee 

securing,  §41-73-49. 
Immunity  from  liability  of  members  of 
authority  and  persons  executing, 
§41-73-59. 
Interest,  maturity,  redemption, 

§41-73-37. 
Legal  investments,  §41-73-69. 
Lien  of  pledge  of  authority,  §41-73-53. 
Negotiable  instruments,  §41-73-57. 
Pledges  made  by  authority  valid  and 
binding  at  time  pledge  made, 
§41-73-53. 
Pooling  of  leases  or  notes  and 

mortgages,  payment  of  bonds  by, 
§41-73-45. 
Purposes  for  which  authority  may 

issue,  §41-73-35. 
Refunding  bonds,  §41-73-41. 
Registering,  §41-73-57. 
Repurchase,  §41-73-55. 
Resolution  of  authority  to  authorize, 

§41-73-35. 
Sale  of  bonds,  §41-73-37. 
Security  for  payment  of  principal  and 

interest,  §41-73-37. 
State  not  obligated,  §41-73-51. 
Terms  and  conditions,  §41-73-37. 
Trust  indenture  to  secure,  §41-73-43. 
Use  of  proceeds,  §41-73-39. 
Chairman,  §41-73  11. 
Conflicts  of  interest  of  member, 

employee  or  agent,  §41-73-21. 
Contracts  by  community  hospitals 
for  financing  or  refinancing  of 
equipment  or  facilities,  §41-73-47. 
Contract  with  state  bond  advisory 
division  of  governors  office. 
Carrying  out  administrative  functions 
and  responsibilities  of  authority, 
§41-73-17. 
Cooperation  of  state  officers  and 
agencies,  §41-73-73. 
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HOSPITAL  EQUIPMENT  AND 
FACILITIES  AUTHORITY 

—Cont'd 
Cost  as  applied  to  hospital 

equipment,  §41-73-5. 
Cost  as  applied  to  hospital  facilities, 

§41-73-5. 
Created,  §41-73-7. 

Cumulative  nature  as  to  powers  of 

authority,  §41-73-75. 
Declaration  of  public  purpose, 

§41-73-3. 
Definitions,  §41-73-5. 
Deposit  of  money  of  authority, 

§41-73-63. 
Direct  or  indirect  interest  in 

transaction  with  authority. 
Member,  employee  or  agent  acquiring, 
§41-73-21. 

Disclosure  of  interest  in  transaction 
with  authority. 

Members,  employees  or  agents 
acquiring  interest,  §41-73-21. 
Duties,  §41-73-29. 
Employees,  §41-73-19. 
Executive  director. 

Appointment,  duties,  etc.,  §41-73-17. 
Surety  bonds,  §41-73-25. 
Exemption  from  taxation,  §41-73-67. 
Financing  or  refinancing  of 
equipment  or  facilities. 
Community  hospital  contracts, 
§41-73-47. 
Funds  and  accounts,  authority  to 
create  and  establish,  §41-73-61. 
Hospital  equipment  defined, 
§41-73-5. 

Hospital  facility  defined,  §41-73-5. 
Indebtedness  or  liability  on  behalf 

of  or  payable  by  state  or 

political  subdivision. 

Authority  not  authorized  to  incur, 
§41-73-65. 
Initiation  of  program  operated  by 
participating  hospital 
institutions. 
Additional  powers,  §41-73-31. 
Installment  purchase  contracts  with 
participating  institutions, 
§41-73-31. 
Assuring  timely  payment,  §41-73-33. 
Insurance. 

Procuring  against  loss  or  to  secure 

payment,  §41-73-27. 
Property  insurance  on  facilities  or 
equipment,  obtaining,  §41-73-31. 


HOSPITAL  EQUIPMENT  AND 
FACILITIES  AUTHORITY 

—Cont'd 

Investment  of  funds  not  needed  for 

disbursement,  §41-73-29. 
Leases  to  participating  institutions, 

§41-73-31. 
Assuring  timely  payment,  §41-73-33. 
Legal  counsel,  employing,  §41-73-19. 
Legislative  findings,  §41-73-3. 
Letters  of  credit. 

Procuring  or  issuing,  §41-73-27. 
Lien  of  pledge,  §41-73-53. 
Loans  to  participating  institutions, 
§41-73-31. 
Assuring  timely  payment,  §41-73-33. 
Maintaining,  repairing  or  replacing 
equipment  in  facility,  §41-73-31. 
Meetings  of  members  governing 

authority,  §41-73-15. 
Members  governing  authority. 
Appointment  by  governor,  §41-73-7. 
Conflicts  of  interest,  §41-73-21. 
Meetings,  §41-73-15. 
Number,  §41-73-7. 
Oath  of  office,  §41-73-9. 
Office  or  position  not  forfeited  by 

virtue  of  membership,  §41-73-23. 
Powers  of  authority  vested  in, 

§41-73-13. 
Quorum  for  transacting  business, 

§41-73-13. 
Reappointment,  §41-73-9. 
Removal,  §41-73-9. 
Surety  bonds,  §41-73-25. 
Terms,  §41-73-9. 
Vacancies,  §41-73-9. 
Vote  for  taking  action,  §41-73-13. 
Officer  or  position  not  forfeited  by 
virtue  of  authority  membership, 
§41-73-23. 
Officers,  §41-73-11. 

Employing  other  officers,  §41-73-19. 
Payment  of  expenses,  §41-73-65. 
Per  diem  for  officer,  §41-73-11. 
Powers,  §41-73-27. 

Additional  powers,  §41-73-31. 
Property  insurance  on  facilities  or 
equipment,  obtaining,  §41-73-31. 
Public  property,  property  of 

authority,  §41-73-67. 
Refunding  bonds,  §41-73-41. 
Report,  §41-73-71. 
Secretary,  §41-73-17. 
Security  for  deposits,  §41-73-63. 
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HOSPITAL  EQUIPMENT  AND 
FACILITIES  AUTHORITY 

—Cont'd 
Security  interests  in  hospital 

facilities  and  equipment, 

§41-73-47. 
Selling  or  disposing  of  obsolete 

facilities  and  equipment, 

§41-73-31. 
Short  title,  §41-73-1. 
Standards  for  participating 

institutions,  establishing, 

§41-73-31. 
Surety  bonds  of  members  and 

executive  director,  §41-73-25. 
Tax  exemption  of  property, 

§41-73-67. 
Technical  experts,  employing, 

§41-73-19. 
Trust  indenture. 

Securing  bonds  by,  §41-73-43. 
Vice-chairman,  §41-73-11. 

HOSPITAL  RECORDS,  §§41  9  61  to 
41-9-119. 

Abstract  made  on  retirement  of 

record,  §41-9-75. 
Access  to  records  by  patient, 

personal  representative,  etc., 

§41-9-65. 
Alteration. 

Intentional,  §41-10-1. 
Burning  or  shredding  retired 

records,  §41-9-75. 
Business  record  not  included  in 

definition  of  hospital  record, 

§41-9-61. 

Business  record  retention  period, 

§41-9-81. 

Business  records,  retirement  or 

destruction,  §41-9-81. 
Cancer  registry  confidentiality, 

§41-91-11. 

Civil  liability  for  violations,  §41-9-83. 
Closing  of  hospital,  disposition, 

§41-9-79. 
Confidentiality. 
Mental  treatment  facility  records  and 
patient  information,  §41-21-97. 
Consent  of  patient  to  retirement  of 

X-ray  film,  §41-9-69. 
Consent  to  early  retirement  of 

record,  §41-9-71. 
Controlled  substances  dispensed 

other  than  by  prescription, 

§41-29-137. 


HOSPITAL  RECORDS  —Cont'd 
Copies  in  response  to  subpoena 

duces  tecum,  §§41-9-103  to 

41-9-109. 

Copies  substituted  after  original 
records  introduced  into 
evidence,  §41-9-117. 

Criminal  penalty  for  violations, 

§41-9-83. 
Alteration  or  destruction. 

Willful  or  intentional,  §41-10-1. 
Misleading  or  inaccurate  information. 
Willful  or  reckless  placement, 
§41-10-1. 
Definitions,  §41-9-61. 
Delivery  of  records  of  closed 
hospital  to  licensing  agency, 
§41-9-79. 
Destruction. 

Intentional,  §41-10-1. 
Destruction  of  retired  records, 

§41-9-75. 
Discharge  records,  period  of 

retention,  §41-9-69. 
Duty  to  promptly  prepare  and 

maintain,  §41-9-63. 
Early  retirement  of  record. 
Consent  of  patient  and  physician, 
§41-9-71. 
Electronic  health  records. 
Mississippi  health  information 

network  (MS-HIN),  §§41-119-1  to 
41-119-21. 
Electronic  medical  records 

containing  electronic  signature. 
Deemed  signed,  §41-9-64. 
Evidence,  use  at  trial  or 
administrative  hearing. 
Copies  substituted  for  original  after 
introduction  into  evidence, 
§41-9-117. 
Subpoena  duces  tecum  for  records, 
§§41-9-101  to  41-9-119. 
Heirs,  access  to  records,  §41-9-65. 
Hospice  care  programs,  §§41-85-21, 

41-85-23. 
Inaccurate  information. 
Willful  or  reckless  placement, 
§41-10-1. 
Letter  of  patient  responding  to 
request  to  retire  record. 
X-ray  film  or  other  graphic  data, 
§41-9-69. 

Longer  retention  in  discretion  of 
hospital,  §41-9-73. 
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HOSPITAL  RECORDS  —Cont'd 
Mental  treatment  facility  records 
and  patient  information. 
Confidential,  §41-21-97. 
Minority  or  other  disability  of 
patient,  period  of  retention  of 
records,  §41-9-69. 
Misleading  information. 
Willful  or  reckless  placement, 
§41-10-1. 
Mississippi  health  information 

network  (MS-HIN),  §§41-119-1  to 
41-119-21. 
Not  public  records,  §41-9-67. 
Original  records. 

Reproduction  deemed,  §41-9-77. 
Privilege  of  confidence  conferred  by 

law  not  impaired,  §41-9-67. 
Property  of  hospital,  §41-9-65. 
Public  records  act  exemption. 
Certain  records  of  public  hospitals, 
§41-9-68. 

Reckless  placement  of  inaccurate 

information,  §41-10-1. 
Reproduction,  §41-9-77. 
Business  records,  §41-9-81. 
Deemed  original  records,  §41-9-77. 
Required  to  prepare  and  maintain, 

§41-9-63. 
Retention,  period,  §41-9-69. 
Business  records  of  hospitals, 

§41-9-81. 
For  longer  periods,  §41-9-73. 
Retirement  of  original  record  after 

reproduction  made,  §41-9-77. 
Retirement  of  record  early. 
Consent  of  patient  and  physician, 
§41-9-71. 
Retirement  of  records  after 

expiration  of  retention  period, 
§41-9-69. 

Signature  of  patient  consenting  to 
retirement. 

X-ray  film,  §41-9-69. 
State  hospital  reproducing  or 

destroying  records,  §41-9-77. 
Subpoena  duces  tecum  for  records, 

§§41-9-101  to  41-9-119. 
Copy  file  with  clerk  in  response  to 
subpoena  duces  tecum,  §41-9-103. 
Affidavit  of  custodian,  §41-9-109. 
Opening  of  sealed  envelopes, 

procedure,  §41-9-107. 
Sealing,  identification  and  direction 
of  copies,  §41-9-105. 


HOSPITAL  RECORDS  —Cont'd 
Subpoena  duces  tecum  for  records 

—Cont'd 
Definitions,  §41-9-101. 
Personal  attendance  of  custodian  and 
production  of  original,  obtaining, 
§§41-9-113,  41-9-115. 
X-ray,  electrocardiograms  not  included 
unless  specifically  referred  to, 
§41-9-101. 
Time  for  responding  to  request  to 

retire  X-ray  film,  §41-9-69. 
Violations,  §41-9  83. 
Willful  placement  of  inaccurate 

records,  §41-10-1. 
Withdrawal  of  records  after 

expiration  of  retention  period, 
§41-9-69. 

X-ray  film  and  other  graphic  data, 
retirement  period,  §41-9-69. 

HOSPITALS  AND  OTHER  HEALTH 

CARE  FACILITIES. 
Abortion  facilities. 

Licensing  to  operate  generally, 
§§41-75-1  to  41-75-29. 
Accreditation  and  quality  assurance 
materials. 
Confidentiality,  limitation  on  use  in 
civil  actions  or  other  proceedings, 
§§41-63-21  to  41-63-29. 
Advertisement  for  health  care 

services,  §§41-121-1  to  41-121-11. 
AIDS. 

Antibody  test  conducted  without 

consent  of  patient,  §41-41-16. 
Report  of  death  of  person  diagnosed  as 
having,  §41-23-1. 
Ambulance  service  by  hospital 
owned  by  county  or  other 
locality,  §41-55-9. 
Ambulatory  surgical  facilities, 

§§41-75-1  to  41-75-29. 
Anatomical  gifts. 

Coordination  with  organ  procurement 

organizations,  §41-39-129. 
Who  may  receive  gift,  §41-39-121. 
Appropriations. 

Use  of  federal  funds  to  expand, 
§41-7-133. 
Beds  in  facilities  in  defined  service 
area. 

Percentage  limitation  on  ownership  by 
single  entity,  §41-7-190. 
Bills,  proof  of  reasonableness, 
§41-9-119. 
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HOSPITALS  AND  OTHER  HEALTH 

CARE  FACILITIES  —Cont'd 
Birthing  centers. 

Exclusion  from  definition  unless 
qualified  to  designate  part  of 
hospital  as  center,  §41-77-1. 
Generally,  §§41-77-1  to  41-77-25. 
Hospital  affiliated  birthing  center 

defined,  §41-77-1. 
Written  agreement  with  hospital  for 
referral  of  cases. 
Required  for  issuance  of  license  to 
center,  §41-77-7. 
Blood  test  performed  for 

underwriting  purposes  or 
laboratory. 
Report  to  state  board  of  health, 
§41-23-1. 
Board  of  trustees. 

Continuing  education  made  available 
by  state  board  of  health, 
§41-7-140. 
Protection  and  distribution  of  patients 
and  charity  funds. 
Adoption  of  rules  and  regulations, 
§41-7-21. 
Boswell  regional  center. 

Generally,  §§41-19-201  to  41-19-213. 
Cemeteries. 

Locating  within  certain  distance  of 
public  or  private  hospital, 
§41-43-1. 
Central  Mississippi  residential 
center. 

Adults  with  chronic  mental  illness, 
§§41-19-271  to  41-19-281. 
Certificate  of  need  law,  §§41-7-171  to 

41-7-209. 
Child  placing  activities. 

License  not  to  permit,  allow  or 
approve,  §41-9-7. 
Children's  rehabilitation  center, 

§§41-11-102  to  41-11-113. 
Class  1  disease. 

Report  of  death  of  person  diagnosed  as 
having,  §41-23-1. 
Community  hospitals,  §§41-13-10  to 
41-13-53. 

Compliance  with  rules,  time  allowed 

hospital,  §41-9-19. 
Condition  of  patient  requiring 

special  precautions. 

Report  to  institution  or  health  care 
provider  patient  transferred  or 
referred  to,  §41-23-1. 


HOSPITALS  AND  OTHER  HEALTH 
CARE  FACILITIES  —Cont'd 

Confidentiality  of  information 
received  by  licensing  agency, 

§41-9-23. 
Construction  of  new  hospital, 
alteration  or  addition. 

Plans  and  specifications  before 
construction,  §41-9-21. 
Controlled  substances. 

Prescriptions  by  practitioners, 

§41-29-137. 
Prescription  to  dispense,  §41-29-137. 
Records  of  substances  dispensed  other 

than  by  prescription,  §41-29-137. 
Registration  to  dispense  or  conduct 
research. 
Controlled  substances  in  Schedules 
II  through  V,  §41-29-127. 
Report  of  theft,  burglary  or  robbery, 
§41-29-168. 
Conveyance  of  existing  facilities  or 
other  property. 
Authority  of  county  board  of 
supervisors  or  municipality, 
§41-7-145. 
Crisis  intervention  teams. 
Hospital  as  single  point  of  entry 
generally,  §§41-21-131  to 
41-21-143. 
Critical  access  hospitals. 

Rural  health  network,  §§41-9-201  to 
41-9-217. 
Banking  of  licensed  hospital  acute 

care  beds,  §41-9-210. 
Designation,  §41-9-209. 
Dead  bodies,  turning  over  to 

educational  institution,  §41-39-7. 
Dead  body  not  claimed  for  burial  or 
cremation. 
Notice  to  board  of  supervisors, 
§41-39-5. 
Dead  fetus. 

Regulations  for  disposition,  §41-39-3. 
Death  of  person  affecting  public 
interest. 
Report  to  medical  examiner, 
§41-61-59. 

Death  of  person  diagnosed  as  having 
AIDS  or  Class  1  disease. 

Report,  §41-23-1. 
East  Mississippi  state  hospital, 

§§41-17-1  to  41-17-11. 
Effective  date  for  compliance  with 

rules,  §41-9-19. 
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HOSPITALS  AND  OTHER  HEALTH 
CARE  FACILITIES  —Cont'd 

Establishing,  conducting  or 
operating  without  license, 

§41-9-33. 
Injunctive  relief,  §41-9-35. 
Evaluation  and  review  of 

professional  health  services 
providers. 
Medical  or  dental  review  committees, 
§§41-63-1  to  41-63-29. 
Evaluation  or  review  of  professional 
health  services  providers, 
§§41-63-1  to  41-63-29. 
Exposure  of  emergency  services 

provider  to  blood  or  body  fluids. 
Definitions,  §41-23-39. 

Notice  by  provider  to  licensed 
facility,  §41-23-41. 
Eye  inflammation  of  newborns, 
§§41-35-1  to  41-35-11. 
Duty  to  make  report,  §41-35-3. 
Federal  funds  used  to  increase, 
expand  or  enlarge,  §41-7-133. 
Health-care  decisions. 

General  provisions,  §§41-41-201  to 
41-41-229. 
Health  care  rights  of  conscience, 

§§41-107-1  to  41-107-13. 
Hearing  impairment  screening  for 
newborns,  parents  notified, 
§41-90-1. 
HIV  antibody  test  conducted 
without  consent  of  patient, 
§41-41-16. 
Home  health  agencies,  §§41-71-1  to 

41-71-21. 
Hospice  law  of  1995,  §§41-85-1  to 
41-85-25. 

Hospital  equipment  and  facilities 
authority,  §§41-73-1  to  41-73-75. 
Hudspeth  regional  center. 

Generally,  §§41-19-231  to  41-19-245. 
Indigent  patients. 

Additional  payments  from  patients  not 

allowed,  §41-7-35. 
Expenditure  of  money  appropriated, 

§41-7-45. 

Patients  and  charity  funds,  protection 
and  distribution. 
Adoption  of  rules  and  regulations  by 
board  of  trustees,  §41-7-21. 
Wrongfully  obtaining  care,  treatment 
or  hospitalization,  §41-7-39. 
Inflammation  of  the  eyes  of 

newborn,  §§41-35-1  to  41-35-11. 
Duty  to  make  report,  §41-35-3. 


HOSPITALS  AND  OTHER  HEALTH 

CARE  FACILITIES  —Cont'd 
Inspections  and  investigations  by 

licensing  agency,  §41-9-21. 
John  C.  Stennis  memorial  hospital. 
Certificate  of  need  issued  for, 
§41-7-191. 
Kuhn  memorial  state  hospital. 

Closure,  procedure,  §41-11-11. 
Licensing  hospitals,  §§41-9-1  to 
41-9-37. 

Appeal  by  aggrieved  party,  §41-9-31. 

Application,  §41-9-9. 

Child  placing  activities  not  permitted, 

approved  or  allowed  by  license, 

§41-9-7. 

Confidentiality  of  information  received 
by  licensing  agency,  §41-9-23. 

Definitions,  §41-9-3. 

Denial,  suspension  or  revocation, 
§41-9-15. 

Establishing,  conducting  or  operation 

without  license,  §41-9-33. 
Injunctive  relief,  §41-9-35. 
Fee  for  license,  payment  before  license 

issued,  §41-9-9. 
Fee  for  renewal,  §41-9-9. 
Hearing  on  denial,  suspension  or 

revocation,  §41-9-15. 
Inspections  and  investigations  by 

licensing  agency,  §41-9-21. 
Issuance,  §41-9-11. 
Licensing  agency,  §41-9-3. 
Notice  of  appeal,  §41-9-31. 
Notice  of  denial  suspension  or 

revocation,  §41-9-15. 
Not  transferable  or  assignable, 

§41-9-9. 

Posting  in  conspicuous  place,  §§41-9-9, 
41-9-11. 

Purposes  of  provisions,  §41-9-1. 
Record  of  proceedings  denying, 

suspending  or  revoking,  §41-9-15. 
Renewal. 

Procedure,  §41-9-9. 
Time  period,  §41-9-11. 
Report  by  licensing  agency,  §41-9-29. 
Report  on  renewal  of  license,  §41-9-11. 
Required,  §41-9-7. 
Rules,  regulations  and  standards, 

§§41-9-17,  41-9-19. 
Service  of  notice  of  denial,  suspension 

or  revocation,  §41-9-15. 
State  department  of  health  licensing 

agency,  §41-9-3. 
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HOSPITALS  AND  OTHER  HEALTH 

CARE  FACILITIES  —Cont'd 
Licensing  hospitals  — Cont'd 

Subpoena  for  witnesses,  §41-9-15. 

Temporary,  §41-9-13. 

User  fee,  §41-9-9. 

Witness  compensation  in  proceeding 
denjdng,  suspending  or  revoking, 
§41-9-15. 
Matty  Hersee  Hospital. 

Closure,  procedure,  §41-11-11. 
Medical  and  dental  review 
committees. 
General  provisions,  §§41-63-1  to 
41-63-29. 
Medically  underserved  area  or 
population. 
Qualified  health  center  grant  program, 
§§41-99-1  to  41-99-7. 
Medical  necessity  of  admission. 
Certification  by  licensed  physician 
insured  person  in  need  of 
immediate  hospital  care. 
Prima  facie  case,  §41-83-21. 
Medical  or  dental  review 

committees,  §§41-63-1  to  41-63-29. 
Medical  records. 

Hospital  records  generally,  §§41-9-61 
to  41-9-119. 
Mental  institutions. 

East  Mississippi  state  hospital, 

§§41-17-1  to  41-17-11. 
North  Mississippi  state  hospital, 

§§41-17-1  to  41-17-11. 
South  Mississippi  state  hospital, 

§§41-17-1  to  41-17-11. 
State  hospital  at  Whitfield,  §§41-17-1 
to  41-17-11. 
Minimum  standard  of  operation  for 
Mississippi  hospitals. 
Rules,  regulation  and  standards  to  be 
recorded  in,  §41-9-17. 
Mississippi  children's  rehabilitation 

center,  §§41-11-102  to  41-11-113. 
Newborn  screening  tests. 

Notifying  pregnant  women  or  parents 
of  availability,  §41-21-203. 
New  construction. 

Plans  and  specification,  §41-9-21. 
North  Mississippi  regional  center. 

Generally,  §§41-19-1  to  41-19-17. 
North  Mississippi  state  hospital, 
§§41-17-1  to  41-17-11. 
Acute  treatment  of  mentally  ill, 
§§41-19-251  to  41-19-263. 


HOSPITALS  AND  OTHER  HEALTH 

CARE  FACILITIES  —Cont'd 
Nurses. 

Paid  educational  leave  for  employees, 
§41-9-37. 
Office  of  Mississippi  physician 
workforce. 

Awards  of  state  funding  for  family 
medicine  residency  programs. 
Policies  and  procedures,  §41-123-7. 
Requirements  for  continued  receipt 
of  financial  support,  §41-123-9. 
Uses  of  financial  support,  §41-123-9. 
Family  medicine  residency  programs 
created. 

Acceptance  of  students  from  medical 
and  osteopathic  schools, 
§41-123-11. 
Patients  and  charity  funds. 

Protection  and  distributions  of  funds. 
Adoption  of  rules  and  regulations  by 
local  board  of  trustees,  §41-7-21. 
Patients'  records. 

Hospital  records  generally,  §§41-9-61 
to  41-9-119. 
Peer  review. 

Evaluation  or  review  of  professional 
health  services  providers. 
Medical  or  dental  review 

committees,  §§41-63-1  to 
41-63-29. 

Percentage  limitation  on  ownership 
of  beds  in  facilities. 

Single  entity  in  defined  health  service 
area,  §41-7-190. 
Prescriptions  for  controlled 

substances,  §41-29-137. 
Psychiatric  emergency  services. 
Crisis  intervention  teams. 

Generally,  §§41-21-131  to  41-21-143. 
Qualified  health  center  grant 
program. 
Medically  underserved  area  or 

population,  §§41-99-1  to  41-99-7. 
Reasonableness  of  medical  expenses, 

proof,  §41-9-119. 
Records  and  reports. 

Controlled  substances  dispensed  other 

than  by  prescription,  §41-29-137. 
General  provisions,  §§41-9-61  to 
41-9-119. 

Regional  mental  illness  and  mental 
retardation  facilities  and 
services,  §§41-19-31  to  41-19-43. 

Reimbursement  for  trauma  care 
services,  §41-9-51. 
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HOSPITALS  AND  OTHER  HEALTH 

CARE  FACILITIES  —Cont'd 
Reports. 

Blood  test  performed  for  underwriting 

purposes  or  laboratory,  §41-23-1, 
Death  of  person  diagnosed  as  having 

AIDS  or  Class  1  disease,  §41-23-1. 
Licensing  agency,  §41-9-29. 
Theft,  burglary  or  robbery  of 

controlled  substance,  §41-29-168. 
Rules,  regulations  and  standards, 

§§41-9-17,  41-9-19. 
Rural  health  network,  §§41-9-201  to 
41-9-217. 

Critical  access  hospitals,  designation, 
§41-9-209. 
Safe  and  adequate  treatment. 
Rules,  regulations  and  standards, 
§§41-9-17,  41-9-19. 
Schools  and  education. 
Paid  educational  leave  for  employees, 
§41-9-37. 

South  Mississippi  regional  center. 

Generally,  §§41-19-141  to  41-19-157. 
South  Mississippi  state  hospital, 
§§41-17-1  to  41-17-11. 
Acute  treatment  of  mentally  ill, 

§§41-19-251  to  41-19-263. 
Closure,  procedure,  §41-11-11. 
Sovereign  immunity. 
State  institutions  enumerated, 

§41-7-73. 
Unclaimed  personal  property, 
disposition,  §41-7-90. 
State  board  of  health. 

General  provisions,  §§41-3-1.1  to 
41-3-19. 

State  department  of  health  licensing 

agency,  §41-9-3. 
State  hospital  at  Whitfield,  §§41-17-1 

to  41-17-11. 
State  institutions. 
Admission  or  treatment  not  refused 

based  on  ability  to  pay,  §41-7-71. 
Ascertaining  financial  ability,  duty  of 
director  or  governing  board, 
§41-7-71. 

Commitment  of  alcoholics  and  drug 
addicts,  §§41-31-1  to  41-31-23. 

No  priority  in  admitting  patients, 
§41-7-87. 

Patient's  personal  deposit  fund, 
§41-7-90. 

Reimbursement  by  patient  or  resident 
financially  able  to  pay,  §41-7-71. 
Ascertaining  financial  ability, 
§41-7-71. 


HOSPITALS  AND  OTHER  HEALTH 

CARE  FACILITIES  —Cont'd 
State  institutions  — Cont'd 

Reimbursement  by  patient  or  resident 
financially  able  to  pay  — Cont'd 
Assessment  and  collection  of 

charges,  §41-7-79. 
Deposit  of  funds  collected,  §41-7-91. 
Establishing  amount  to  be  paid 

monthly,  §41-7-71. 
Exempted  money,  §41-7-95. 
Homestead  not  considered,  §41-7-79. 
Investigation  of  financial  ability, 

§41-7-79. 
Maximum  charges,  basis,  §41-7-79. 
Patient's  personal  deposit  fund 
applied  for  payment  of  care, 
§41-7-90. 
Periodic  payments,  agreements, 

§41-7-79. 
State  institutions  enumerated, 

§41-7-73. 
Suits  for  reimbursement,  §41-7-79. 
Undue  hardship  on  person 
responsible  for  payment, 
§41-7-79. 
State  mental  institutions. 
East  Mississippi  state  hospital, 

§§41-17-1  to  41-17-11. 
North  Mississippi  state  hospital, 

§§41-17-1  to  41-17-11. 
South  Mississippi  state  hospital, 

§§41-17-1  to  41-17-11. 
State  hospital  at  Whitfield,  §§41-17-1 
to  41-17-11. 
Tissue  of  human  body. 

Disposition  by  institution  after 

acquiring  possession,  §41-39-1. 
Trauma  care  reimbursement, 

§41-9-51. 
Trust  insuring  against  public 
liability  claims,  §§41-13-101  to 
41-13-107. 
Authorized,  §41-13-101. 
Contract  of  insurance. 
Establishment  of  trust  or 

participation  not  to  constitute, 
§41-13-107. 
Insurance  company,  trust  not 

considered,  §41-13-107. 
Liability  not  to  incur  by  participation 

in  trust,  §41-13-105. 
Participating  hospital  not  to  incur 

liability,  §41-13-105. 
Powers  of  trustees,  §41-13-103. 


1273 


Index 


HOSPITALS  AND  OTHER  HEALTH 

CARE  FACILITIES  —Cont'd 
Trust  insuring  against  public 
liability  claims  — Cont'd 
Specification  of  term,  conditions  and 

provisions,  §41-13-101. 
Trustees'  powers,  §41-13-103. 
User  fee,  §41-9-9. 
Utilization  review  of  hospital 

resources  and  medical  services. 
General  provisions,  §§41-83-1  to 
41-83-31. 

HOTELS  AND  OTHER  LODGING 

PLACES. 
Guest  rooms. 

Cleanliness  and  sanitary  conditions, 

§41-49-5. 
Copy  of  provisions  to  be  posted, 

§41-49-7. 
Criminal  penalty  for  violating, 

§41-49-9. 
Hotel  defined,  §41-49-3. 
State  board  of  health  to  enforce, 

§41-49-1. 
Guests. 

Protection  from  pests  and  vermin, 
§§41-49-5  to  41-49-9. 
Health  regulations,  §§41-49-1  to 
41-49-9. 

Pests  and  vermin,  guests  to  be 
protected  against,  §41-49-5. 
Copy  of  provisions  to  be  posted, 

§41-49-7. 
Criminal  penalty  for  violations, 

§41-49-9. 
Hotel  defined,  §41-49-3. 
State  board  of  health  to  enforce 
provisions,  §41-49-1. 

HOUSEHOLD  HAZARDOUS  WASTE. 
Caustic  poison  law  of  1930. 

Misbranded  parcel,  package  or 
container  defined,  §41-29-7. 

Selling  misbranded  parcels,  packages 
or  containers,  §§41-29-1  to 
41-29-17. 

HOUSE  TRAILER  CAMPS. 
Sanitary  codes,  §41-25-13. 

HOUSE  TRAILERS. 
Sanitary  codes,  §41-25-13. 

HUDSPETH  REGIONAL  CENTER, 

§§41-19-231  to  41-19-245. 
Ability  to  pay. 

Admission  or  treatment  not  refused 
based  on,  §41-7-71. 


HUDSPETH  REGIONAL  CENTER 

—Cont'd 
Administration,  §41-19-235. 
Admission. 

Apphcation,  §41-19-239. 
Eligibility,  §41-19-237. 
Final  determination,  §41-19-239. 
Procedure,  §41-19-239. 
Assessment  of  support  and 

maintenance  costs,  §41-19-241. 
Care  and  treatment  of  persons  with 
intellectual  disability,  §41-19-231. 
Commitment,  §41-19-239. 
Congressional  acts  pertaining  to 
intellectual  disabilities. 
State  agency  for  carrying  out, 
§41-19-245. 
Constructing  and  equipping, 

§41-19-235. 
Danger  or  menace. 
Affidavit  by  relative  or  citizen, 
commitment,  §41-19-239. 
Diagnosis,  evaluation  and  training. 
Admission  without  formal 
commitment,  §41-19-239. 
Eligibility  for  admission,  §41-19-237. 
Escape,  §41-19-243. 
Examination  of  person  after 

admission  to  center,  §41-19-239. 
Firearms,  deadly  weapons  or 
explosives. 
Bringing  into  center  or  on  grounds, 
§41-19-243. 
Improperly  causing  person  to  be 
adjudged  person  with 
intellectual  disability,  §41-19-243. 
Location,  §41-19-233. 
No  priority  in  admitting  patients, 
§41-7-87. 

Patient's  personal  deposit  fund, 

§41-7-90. 
Person  in  need  of  care,  control, 
supervision. 

Affidavit  by  relative  or  citizen, 
commitment,  §41-19-239. 
Procedure  for  admission,  §41-19-239. 
Purpose,  §41-19-231. 
Reimbursement  by  patient  or 

resident  financially  able  to  pay, 
§41-7-71. 
Ascertaining  financial  ability, 
§41-7-71. 

Assessment  and  collection  of  charges, 
§41-7-79. 

Deposit  of  funds  collected,  §41-7-91. 
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HUDSPETH  REGIONAL  CENTER 

—Cont'd 
Reimbursement  by  patient  or 

resident  financially  able  to  pay 

—Cont'd 
Establishing  amount  to  be  paid 

monthly,  §41-7-71. 
Exempted  money,  §41-7-95. 
Homestead  not  considered,  §41-7-79. 
Investigation  of  financial  ability, 

§41-7-79. 
Maximum  charges,  basis,  §41-7-79. 
Patient's  personal  deposit  fund  applied 

for  payment  of  care,  §41-7-90. 
Periodic  payments,  agreements, 

§41-7-79. 
State  institutions  enumerated, 

§41-7-73. 
Suits  for  reimbursement,  §41-7-79. 
Undue  hardship  on  person  responsible 
for  payment,  §41-7-79. 
Reimbursement  for  support  and 

maintenance  costs,  §41-19-241. 
Unclaimed  personal  property, 
disposition,  §41-7-90. 

HUMAN  ORGAN  AND  TISSUE 

DONATIONS. 
Anatomical  gift  law,  §§41-39-101  to 

41-39-149. 
Contracts  to  donate,  §41-39-9. 

HUSBAND  AND  WIFE. 
Anatomical  gifts. 

Who  may  make  gift. 

Body  or  body  part  after  death  of 
decedent,  §41-39-117. 

HYDRIODIC  ACID. 

Listed  precursor  chemical  or  drug, 

§41-29-313. 
Purchasing,  possessing,  transferring  or 
distributing,  §41-29-313. 

HYDROCHLORIC  ACID. 

Caustic  poison  law  of  1930,  §§41-29-1 

to  41-29-17. 
Listed  precursor  chemical  or  drug, 

§41-29-313. 
Purchasing,  possessing,  transferring  or 
distributing,  §41-29-313. 

HYPOCHLOROUS  ACID. 
Caustic  poison  law  of  1930,  §§41-29-1 
to  41-29-17. 

HYPODERMIC  SYRINGES  AND 

NEEDLES. 
Drug  paraphernalia. 

Paraphernalia  defined,  §41-29-105. 


HYPOTHYROIDISM. 
Newborn  screening  program, 

§§41-21-201,  41-21-203. 

I 

IDENTIFICATION  CARDS. 
Anatomical  gifts. 

Manner  of  making  gift. 

Before  donor's  death,  §41-39-109. 

IDENTIFICATION  MARKS. 
Controlled  substances. 

Reproducing  so  as  to  render  drug 

counterfeit  substance,  §41-29-143. 

IMMUNITY. 
Anatomical  gifts. 

Persons  acting  in  good  faith  and  in 

rehance,  §41-39-135. 
Search  of  person  for  document  of  gift 

or  refusal,  §41-39-123. 
Autopsies. 

Medical  examiner  or  licensed 

physician  performing,  §41-61-65. 
Cancer  registry. 

Persons  in  compliance  with  chapter, 

§41-91-13. 

Commitment  of  persons  with  mental 
illness  or  intellectual  disability. 

Civil  and  criminal  immunity  for  good 
faith  actions,  §41-21-105. 
Community  hospitals. 

Sovereign  immunity  applicability, 
§41-13-11. 
Controlled  substances. 

Methamphetamine  precursors, 

ephedrine  and  pseudoephedrine. 
Reporting  by  retailers  of  suspicious 
activities,  §41-29-317. 
Crisis  intervention  teams. 

CIT  officer  taking  person  into  custody 
for  transport  to  single  point  of 
entry,  §41-21-139. 
Evaluation  and  review  of 

professional  health  services 
providers. 
Members  of  medical  or  dental  review 

committees,  §41-63-5. 
Persons  furnishing  medical  or  dental 
information,  §41-63-5. 
Health-care  decisions. 

Health  care  provider  or  institution, 
agent  or  surrogate. 
Acting  in  good  faith,  §41-41-219. 
Health  care  rights  of  conscience, 
§§41-107-5  to  41-107-9. 
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IMMUNITY  —Cont'd 
Hospital  equipment  and  facilities 
authority. 

Members  or  other  person  executing 
bonds,  §41-73-59. 
Interception  of  wire  and  oral 
communications. 
Exceptions  to  civil  liability, 
§41-29-531. 
Mississippi  health  information 
network. 
MS-HIN  board,  employees,  staff, 
§41-119-9. 
Rubella  tests,  counseling  and 
vaccinations. 
Persons  performing,  §41-23-105. 
Wiretapping. 

Exceptions  to  civil  liability  for 

violations  of  interception  of  wire 
or  oral  communications  provisions, 
§41-29-531. 

IMMUNIZATION. 

Control  of  vaccine  preventable 

diseases,  §41-23-37. 
Child  immunization,  §41-88-1. 
Flu. 

School-located  influenza  vaccination 
programs,  §41-23-121. 
Rubella. 

Counseling  females  found  after  testing 

to  be  nonimmuned  as  to  benefits, 

§41-23-103. 
Immunity  of  persons  performing, 

§41-23-105. 
Women  of  child  bearing  age, 

§§41-23-101  to  41-23-105. 
School  children,  §41-23-37. 

School-located  influenza  vaccination 

programs,  §41-23-121. 

IMPERSONATION. 
Director  or  agent  of  bureau  of 
narcotics,  §41-29-159. 

IMPLIED  CONSENT. 
Hospice  inspection. 

Application  for  license  constitutes 
consent,  §41-85-9. 
Medical  treatment. 

Emergency  existing,  §41-41-7. 

INCEST. 

Abortion,  §41-41-53. 


INCOME  TAX  WITHHOLDING. 
County  mosquito  control 
commissions. 

Duty  to  withhold  from  employee's 
salary,  §41-27-29. 

INDEMNIFICATION. 
Community  hospital  trustees, 
officers,  etc.,  §41-13-11. 

INDICTMENTS. 

Trafficking  in  controlled  substances, 

§41-29-139. 

INDIGENT  PERSONS. 
Children's  health  insurance 

program,  §§41-86-1  to  41-86-21. 
Free  medical  services  for  those 
uninsured  or  unable  to  pay. 
Contract  with  state  medical 
association. 
State  department  of  health 
authorized  to  contract, 
§41-3-101. 

Health  centers  serving  uninsured  or 
medically  indigent  or 
underserved  area. 

Qualified  health  center  grant  program, 
§§41-99-1  to  41-99-7. 
Health  insurance. 

Children's  health  insurance  program, 
§§41-86-1  to  41-86-21. 
Hospital  patients. 

Additional  payments  from  patients  not 

allowed,  §41-7-35. 
Expenditure  of  sums  of  money 

appropriated,  §41-7-45. 
Protection  and  distribution  of  patients 
and  charity  funds. 
Adoption  of  rules  by  board  of 
trustees,  §41-7-21. 
Wrongfully  obtaining  care,  treatment 
or  hospitalization,  §41-7-39. 

INDIVIDUAL  ON-SITE 

WASTEWATER  DISPOSAL 
SYSTEM  LAW,  §§41-67-1  to 
41-67-41. 

INFANT  MORTALITY. 
Child  death  review  panel,  §41-111-1. 
Executive  director  of  state 
department  of  health. 

Plan  for  monitoring,  report,  §41-3-15. 
Nurse-family  partnership  pilot 
program,  §§41-117-1  to  41-117-5. 
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INFANT  MORTALITY  —Cont'd 
Task  force,  duties,  §41-89-5. 

INFLAMMATION  OF  THE  EYES  OF 
NEWBORN,  §§41-35-1  to  41-35-11. 
Defined,  §41-35  1. 

Local  health  officer's  duties,  §41-35-5. 
Misdemeanor  for  violating 

provisions,  §41-35-11. 
Prophylactic  used  in  newborn's 

eyes. 

Duty  of  those  in  attendance,  §41-35-9. 
Report  by  health  care  providers, 

duty  to  make,  §41-35-3. 
State  board  of  health's  duties, 

§41-35-7. 

INFLUENZA. 

School-located  influenza  vaccination 
programs,  §41-23-121. 

INFORMANTS. 

Dealers  of  controlled  substances. 

Inapplicability  of  sentencing 
provisions,  §41-29-139. 
Payments  by  bureau  of  narcotics, 
§41-29-160. 

INGESTION  OF  CONTROLLED 

SUBSTANCE. 
Administer  defined,  §41-29-105. 

INHALATION  OF  CONTROLLED 

SUBSTANCE. 
Administer  defined,  §41-29-105. 

INJECTION  OF  CONTROLLED 

SUBSTANCE. 
Administer  defined,  §41-29-105. 

INJUNCTIONS. 
Abortion  facilities. 

Operating  without  license  or  other 
violations,  §41-75-26. 
Advertisement  for  health  care 
services. 
Injunction  of  violations,  §41-121-9. 
Contaminant  likely  to  enter  public 

water  system,  §41-26-9. 
Controlled  substance  violations, 

§41-29-155. 
Emergency  medical  services. 

Ambulance  drivers,  §41-59-45. 
Health  care  decisions,  §41-41-229. 
Health  care  provider  advertisement 
for  health  care  services. 
Injunction  of  violations,  §41-121-9. 
Health  care  rights  of  conscience. 
Violations  of  act,  §41-107-11. 


INJUNCTIONS  —Cont'd 

Home  health  agencies,  §41-71-21. 

Hospital  established  operated 

without  license,  §41-9-35. 
Public  water  system  violations, 

enforce  chapter,  §41-26-31. 

INSANITY  DEFENSE. 
Acquittal  for  insanity. 

Release  of  acquitted  individual  ordered 
confined  to  psychiatric  hospital  or 
institution. 
Notice  to  sheriff  and  crime  victim, 
§41-21-88. 

INSECTS. 
Mosquito  control. 

County  mosquito  control  commissions. 
General  provisions,  §§41-27-1  to 
41-27-133. 
Hotels  and  innkeepers  to  provide 
guests  with  effective  protection 
against,  §§41-49-1  to  41-49-9. 
Rice  field  mosquitoes. 

General  provisions,  §§41-27-101  to 
41-27-133. 

INSPECTIONS. 

Controlled  substances,  §41-29-157. 
Home  health  agencies,  §41-71-17. 
Interception  of  wire  or  oral 
communications. 

Persons  whose  communications 
intercepted,  §41-29-523. 
Septic  tanks  and  systems. 
Entry  onto  property  to  inspect. 
Department  approval  requested, 
§41-67-23. 
Wiretapping. 

Persons  whose  communications 
intercepted,  §41-29-523. 

INSTALLMENT  CONTRACTS. 
Hospital  equipment  and  facilities 
authority. 

Entering  into  contracts  with 
participating  institutions, 
§41-73-31. 
Securing  payment,  §41-73-33. 

INSTITUTIONS  FOR  AGED  OR 

INFIRMED. 
Closure. 

Immediate  revocation  of  license, 
ordering  closure. 
Specific  power  of  department  of 
health,  §41-3-15. 
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INSTITUTIONS  FOR  AGED  OR 

INFIRMED  —Cont'd 
Licenses. 

Revocation  or  suspension. 

Immediate  revocation,  closure. 
Specific  power  of  department  of 
health,  §41-3-15. 

INSURANCE. 

Accident  and  health  insurance. 

Advertisement  for  health  care  services, 

§§41-121-1  to  41-121-11. 
Children's  health  insurance  program, 
§§41-86-1  to  41-86-21. 
Ambulance  services. 

Minimum  amount  of  insurance  on 
vehicles,  §41-59-27. 
Children's  health  insurance 

program,  §§41-86-1  to  41-86-21. 
Community  hospitals. 

Liability  insurance,  §41-13-11. 
Health-care  decisions. 

Death  resulting  from  withholding  or 
withdrawal  of  health  not  to  impair 
or  invalidate,  §41-41-227. 
Health  insurance. 

Advertisement  for  health  care  services, 

§§41-121-1  to  41-121-11. 
Children's  health  insurance  program, 
§§41-86-1  to  41-86-21. 
Hospital  equipment  and  facilities 
authority. 
Procuring  against  loss  or  to  secure 

payment,  §41-73-27. 
Property  insurance  on  facilities  or 
equipment,  obtaining,  §41-73-31. 
Septic  tanks  and  systems. 

Certified  professional  evaluators, 

§41-67-37. 
Pumpers  removing  and  disposing  of 
sludge  and  septage,  §41-67-39. 

INSURANCE  COMPANIES. 
Blood  test  for  underwriting 
purposes. 

Report  to  state  board  of  health, 
§41-23-1. 

Health  care  rights  of  conscience, 

§§41-107-1  to  41-107-13. 
Reports. 

Blood  test  performed  for  underwriting 
purposes,  §41-23-1. 

INTELLECTUAL  DISABILITY. 
Absence  without  authorization  from 
treatment  facility. 

Aiding,  abetting  or  assisting  and 
encouraging,  §41-21-107. 


INTELLECTUAL  DISABILITY 

—Cont'd 

Absence  without  authorization  from 
treatment  facility  — Cont'd 
Costs  of  returning  patient,  §41-21-93. 
Issuance  of  arrest  warrant,  §41-21-93. 
Access  to  medical  records. 

Patient  right,  §41-21-102. 
Administrators. 

Certification  or  licensing  by  state 
board  of  mental  health,  §41-4-7. 
Adolescent  center  at  Brookhaven, 
§41-21-109. 
Administration,  §41-19-301. 
Admissions,  §41-19-301. 
Care  and  treatment  of  persons  with 
intellectual  disability. 
Purpose,  §41-19-301. 
Congressional  acts  pertaining  to 
intellectual  disabilities. 
State  agency  for  carrying  out, 
§41-19-301. 
Constructing  and  equipping, 

§41-19-301. 
Escape  of  legally  committed  resident. 

Criminal  penalty,  §41-19-301. 
Firearm,  deadly  weapon,  explosive. 
Unlawfully  bringing  into  facility. 
Criminal  penalty,  §41-19-301. 
Improperly  causing  person  to  be 
adjudged  as  person  with 
intellectual  disability. 
For  purposes  of  admitting,  criminal 
penalty,  §41-19-301. 
Reimbursement  by  patient  or  resident 
financially  able  to  pay. 
State  institutions  enumerated, 
§41-7-73. 

School  to  meet  educational  needs  of 
clients. 

Authority  to  establish,  §41-19-301. 
Support  and  maintenance  costs. 
Assessed  persons  admitted, 
§41-19-301. 
Affidavit  that  person  in  need  of  care, 
supervision  or  control. 
Commitment  to  Boswell  regional 

center,  §41-19-207. 
Commitment  to  Hudspeth  regional 
center,  §41-19-239. 
Appointment  of  counsel. 

Patient  right,  §41-21-102. 
Arrest  warrant. 

Patient  absent  without  authorization 
from  facility,  §41-21-93. 
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INTELLECTUAL  DISABILITY 

—Cont'd 
Assessment  of  support  and 
maintenance  cost. 

Regional  centers. 
Boswell  regional  center,  §41-19-209. 
Hudspeth  regional  center, 

§41-19-241. 
North  Mississippi  regional  center, 

§41-19-5. 
South  Mississippi  regional  center, 
§41-19-153. 
Boswell  regional  center,  §§41-19-201 

to  41-19-213. 
Case  managers. 

Certification  or  licensing,  §41-4-7. 
Children  with  an  intellectual 
disability. 
Nonprofit  corporations  operating 
programs  for. 
Contributions,  certain  counties  and 
municipalities,  §41-19-91. 
Civil  and  criminal  immunity  for 

acting  in  good  faith,  §41-21-105. 
Civil  rights  not  deprived,  §41-21-101. 
Commitment  of  persons  in  need  of 
treatment,  §§41-21-61  to  41-21-89. 
Community  service  providers. 
Assistance,  §41-4-7. 
Certification,  §41-4-7. 
Deficiencies. 

Probationary  period,  §41-4-7. 
Removal  of  certification,  §41-4-7. 
Grievance  reporting. 
Toll-free  telephone  system 

established  by  board  of  mental 
health,  §41-4-7. 
Operational  plan. 

Submission  annually  to  state 

department  of  mental  health, 
§41-4-7. 

Performance  contract  requirements, 

§41-4-7. 
Required  services,  §41-4-7. 
Salary  scale  and  career  ladder 

developed  by  personnel  board, 

§41-4-7. 

Worker  qualifications,  §41-4-7. 
Confidentiality  of  hospital  records 
and  patient  information, 
§41-21-97. 
Continued  treatment. 

Periodic  examination  and  review, 
§41-21-99. 

Correspondence  without  censorship. 

Patient's  right,  §41-21-102. 


INTELLECTUAL  DISABILITY 

—Cont'd 
Crisis  intervention  teams, 
§§41-21-131  to  41-21-143. 
Discharge  of  patient  from  treatment 
facility. 
Director's  behest,  §41-21-87. 
Writ  of  habeas  corpus. 

Patient,  attorney,  relative  or 
guardian  seeking  release, 
§41-21-89. 
Division  of  intellectual  disabilities, 
§41-4-5. 

Early  intervention  services  for 
infants  and  toddlers. 

Generally,  §§41-87-1  to  41-87-19. 
EUisville  state  school,  §§41-19-103  to 

41-19-121. 
Free  from  restraints. 

Patient's  right,  §41-21-102. 
Habeas  corpus. 

Release  from  facility  sought  by 
patient,  attorney,  relative  or 
guardian,  §41-21-89. 
Hudspeth  regional  center, 
§§41-19-231  to  41-19-245. 
Improper  adjudication  as  person 
with  intellectual  disability. 
Adolescent  center  at  Brookhaven, 

§41-19-301. 
Boswell  regional  center,  §41-19-211. 
Hudspeth  regional  center,  §41-19-243. 
North  Mississippi  regional  center, 

§41-19-15. 
South  Mississippi  regional  center, 
§41-19-155. 
Interagency  commission  on  mental 
health  and  mental  retardation. 
Abohshed,  §41-4-11. 
Intermediate  care  facilities  for  the 
mentally  retarded  (ICFMR). 
Public  or  private  entities,  authority  to 
contract  with  and  transfer  beds, 
§41-4-18. 
Legal  incompetency. 

Commitment  not  adjudication, 
§41-21-101. 
Maltreatment  of  person  in  need  of 

services,  §41-21-107. 
Nonprofit  corporations  operating 
programs  for  children  with 
disability. 
Contributions,  certain  counties  and 
municipalities,  §41-19-91. 
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INTELLECTUAL  DISABILITY 

—Cont'd 

Nonresidents  in  state  treatment 
facilities. 

Transferring  to  state  of  residence, 
§41-21-91. 
North  Mississippi  regional  center, 

§§41-19-1  to  41-19-17. 
Nursing  homes  for  patients  with 
intellectual  disabilities. 
Admissions,  limitations,  §41-5-44. 
Equipment,  staff,  operation. 

Standards,  §41-5-44. 
Establishment,  §41-5-44. 
Patients'  rights,  §41-21-102. 
Periodic  examination  and  review. 

Continued  treatment,  §41-21-99. 
Periodic  medical  assessment, 

§41-21-102. 
Persons  in  need  of  treatment, 

§§41-21-61  to  41-21-109. 
Presumption  that  person 
incompetent. 
Admission  or  commitment  not  to 
create,  §41-21-101. 
Program  plan  to  be  devised  for 

patient,  §41-21-102. 
Proper  care  and  treatment. 

Patient's  right,  §41-21-102. 
Regional  mental  health  and 
intellectual  disability 
commissions. 
Assistance,  §41-4-7. 
Certification,  §41-4-7. 
Deficiencies. 

Probationary  period,  §41-4-7. 
Removal  of  certification,  §41-4-7. 
Operational  plan. 

Submission  annually  to  state 

department  of  mental  health, 
§41-4-7. 
Required  services,  §41-4-7. 
Worker  qualifications,  §41-4-7. 
Regional  mental  illness  and 

intellectual  disability  facilities 
and  services,  §§41-19-31  to 
41-19-43. 
Commitment  of  patients  by 

chancellors  or  chancery  clerks, 
§§41-19-41,  41-19-43. 
Contributions  by  municipality  in 

region,  §41-19-39. 
Location  of  facilities  and  services, 

§41-19-37. 
Regional  commission,  §§41-19-33, 
41-19-35. 


INTELLECTUAL  DISABILITY 

—Cont'd 
Regional  mental  illness  and 

intellectual  disability  facilities 
and  services  — Cont'd 
Selection  of  regional  district, 

§41-19-31. 
Special  tax  for  construction,  operation 

and  maintenance,  §41-19-39. 
Zoning  ordinances  and  regulations, 
subject  to,  §41-19-38. 
Rehabilitation  facilities  for 

adolescents  with  mental  illness 
or  intellectual  disability, 
§41-21-109. 
Religious  practice,  §41-21-102. 
Representation  of  counsel, 

§41-21-102. 
Restricting  patient's  rights, 

§41-21-102. 
Return  of  patient  to  custody  of 

court,  §41-21-87. 
Security  guards  and  campus  police 
at  facilities. 
Designation  and  police  powers, 
§41-4-23. 
Settlements. 

Legal  settlements  of  persons  with 
intellectual  disability. 
Rules  appUcable,  §41-21-35. 
South  Mississippi  regional  center. 

Generally,  §§41-19-141  to  41-19-157. 
State  board  of  mental  health. 
General  provisions,  §§41-4-1  to 
41-4-27. 
Telephone  calls. 

Rights  of  patient  to  make,  §41-21-102. 
Therapists. 

Certification  or  licensing,  §41-4-7. 
Transfer  of  patient  from  one  facility 

to  another,  §41-21-87. 
Treatment  plans  to  be  established. 
Persons  receiving  treatment  paid  for 
by  department  funds,  §41-4-7. 
Unlawfully  causing  person  to  be 
adjudged  in  need  of  services  or 
incompetent,  §41-21-107. 
Veterans  administration 

commitment,  §41-21-77. 
Visitors. 

Rights  of  patient  to  receive, 
§41-21-102. 
Voluntary  admission  to  facility, 
§41-21-103. 
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INTELLECTUAL  PROPERTY. 
Trademarks. 

Controlled  substances. 

Drug  counterfeits,  §41-29-143. 

INTERAGENCY  COMMISSION  ON 
MENTAL  HEALTH  AND 
MENTAL  RETARDATION. 

Abolished,  §41-4-11. 

INTERCEPTION  OF  WIRE  OR 
ORAL  COMMUNICATIONS, 

§§41-29-501  to  41-29-536. 
Administrative  office  of  United 
States  courts. 
Reports  by  judges  or  prosecutors, 
§41-29-527. 
Affidavit  by  agents  of  bureau  of 
narcotics. 
Obtaining  court  order  authorizing, 
§41-29-509. 
Application  for  order  authorizing, 
§41-29-513. 
Sealing,  custody,  destruction, 
§41-29-519. 
Authorization. 

Application  for  order,  §41-29-513. 
Granting  of  order,  §41-29-515. 
Judicial  order,  §41-29-505. 
Procedure,  §41-29-509. 
Bureau  of  narcotics. 

Designation  of  agents  responsible  for 

intercept  devices,  §41-29-507. 
Only  agency  authorized  to  possess 
intercept  devices,  §41-29-507. 
Procedure  for  obtaining  court  order, 
§41-29-509. 
Caller  ID. 

Applications  for  use,  §41-29-701. 
Cellular,  portable,  transportable  or 
mobile  telephones. 
Order  authorizing  interception  valid 
throughout  state,  §41-29-515. 
Civil  action  for  violations  of 

provisions,  §41-29-529. 
Communication  common  carriers. 
Defined,  §41-29-501. 
Furnishing  applicant  information, 
facilities  and  technical  assistance, 
§41-29-515. 
Communications  relating  to  offenses 
other  than  those  specified  in 
authorization. 
Disclosure  of  contents,  §41-29-511. 
Consent  of  party  to  interception  of 
communication. 
Exceptions  to  civil  liability  for 
violations,  §41-29-531. 


INTERCEPTION  OF  WIRE  OR 
ORAL  COMMUNICATIONS 

—Cont'd 

Controlled  substance  law  violations. 

Motions  for  communication  records  to 
aid  in  investigations,  §41-29-536. 
Court  order  authorizing,  §41-29-505. 
Apphcation,  §41-29-513. 
Granting,  §41-29-515. 
Procedures,  §41-29-509. 
Covert  entry. 

Requirements  of  order  authorizing, 

§41-29-515. 
Residential  entry  solely  for  purposes  of 
intercepting  prohibited, 
§41-29-515. 
Covert  entry  necessary  to  install 
equipment. 
Application  for  order  to  state, 
§41-29-513. 
Criminal  penalties  for  violations, 

§41-29-533. 
Custody  of  applications  for  order 

authorizing,  §41-29-519. 
Custody  of  recordings  after 

expiration  of  order,  §41-29-517. 
Contempt  for  violations,  §41-29-521. 
Definitions,  §41-29-501. 
Destruction  of  applications  for 
order  authorizing. 
Contempt  for  violation,  §41-29-521. 
Time  period,  §41-29-519. 
Destruction  of  recordings  after 
expiration  of  order. 
Contempt  for  violating  time  period, 

§41-29-521. 
Time  period,  §41-29-517. 
Disclosure  of  contents  or  evidence 
derived  from  communications, 
§41-29-511. 
Duplicate  recordings,  §41-29-517. 
Duration  of  order  authorizing, 

§41-29-515. 
Evidence  of  contents  of  intercept 
obtained  in  violation  of 
provisions,  §41-29-503. 
Exceptions  to  civil  liability  for 

violations,  §41-29-531. 
Exclusion  of  evidence  obtained  in 
violation  of  provisions, 
§41-29-503. 
Exculpatory  evidence. 

Evidence  obtained  in  violation  of 
article,  §41-29-503. 
Ex  parte  order  granting 

authorization,  §41-29-515. 
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INTERCEPTION  OF  WIRE  OR 
ORAL  COMMUNICATIONS 

—Cont'd 
Expectation  of  privacy. 
Ordering  interception  of 

communication  in  location  of 
reasonable  expectation, 
§41-29-515. 
Extensions  of  order  authorizing, 

§41-29-515. 
Furnishing  party  copy  of  order  or 
application  prior  to  trial. 
Required  for  receiving  in  evidence  or 
disclosing  communications  in  trial, 
§41-29-525. 
Good  faith  reliance  on  court  order. 
Complete  defense  to  civil  or  criminal 
action  for  violation,  §41-29-529. 
Household  members  of  subscribers 
intercepting  communications  on 
home  telephone. 
Inapplicability  of  provisions, 
§41-29-535. 
Information  included  in  application 

for  order,  §41-29-513. 
Inspection  of  communications  by 
persons  whose  communications 
intercepted,  §41-29-523. 
Inventory  including  notice  served 
on  persons  named  in  order  or 
application,  §41-29-523. 
Judge  issuing  order  authorizing 
interception  not  to  hear 
criminal  prosecution,  §41-29-515. 
Judicial  order  authorizing, 
§41-29-505. 
Application,  §41-29-513. 
Granting,  §41-29-515. 
Procedure,  §41-29-509. 
Landlord  or  custodian  of  facilities. 
Furnishing  applicant  information, 

facilities  and  technical  assistance, 
§41-29-515. 
Length  of  time  of  order  authorizing, 

§41-29-515. 
Mississippi  administrative  office  of 
courts. 

Reports  by  director  of  bureau  of 
narcotics,  §41-29-527. 
Motions  for  communication  records 
to  aid  in  investigations  of 
controlled  substances  law 
violations,  §41-29-536. 
Motion  to  suppress  contents  of 
communications,  §41-29-525. 


INTERCEPTION  OF  WIRE  OR 
ORAL  COMMUNICATIONS 

—Cont'd 
Nonparties  or  nonsuspects. 

Suppression  of  references  to  person  in 
communications,  §41-29-525. 
Notice  to  persons  named  in  order  or 

application,  §41-29-523. 
Officers,  employees  or  agents  of 

communication  common  carrier. 
Exceptions  to  civil  liability  for 
violations,  §41-29-531. 
Parties  to  communications. 
Exception  to  civil  liability  for 
violations,  §41-29-531. 
Period  of  time  for  which  intercept 
required. 
Application  for  order  to  state, 
§41-29-513. 
Persons  acting  under  color  of  law. 
Exceptions  to  civil  liability  for 
violations,  §41-29-531. 
Postponement  of  service  of 

inventory  on  person  named  in 
order  or  application,  §41-29-523. 
Presence  of  seal. 

Prerequisite  for  use  or  disclosure, 
§41-29-517. 
Pretrial  furnishing  of  copy  of  order 
or  application  to  party. 
Required  for  receiving  communications 
in  evidence  or  disclosing, 
§41-29-525. 
Pretrial  motion  to  suppress  contents 

of  communications,  §41-29-525. 
Privileged  communications. 
Not  to  lose  character  because 
intercepted,  §41-29-511. 
Recording  requirements,  §41-29-517. 
References  to  persons  not  party  or 
suspect. 
Suppression,  §41-29-525. 
Report  showing  progress,  §41-29-515. 
Report  to  administrative  office  of 
United  States  courts. 
Annual  report  by  prosecutors, 

§41-29-527. 
Issuing  or  denying  judge  to  make, 
§41-29-527. 
Report  to  Mississippi  administrative 
office  of  courts. 
Director  of  bureau  of  narcotics  to 
make,  §41-29-527. 
Requesting  court  order  authorizing, 
§41-29-509. 
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INTERCEPTION  OF  WIRE  OR 
ORAL  COMMUNICATIONS 

—Cont'd 

Sealing  of  applications  for  order 
authorizing,  §41-29-519. 
Contempt  for  violation  of  provisions, 
§41-29-521. 
Sealing  of  recordings  after 

expiration  of  period  of  order, 
§41-29-517. 
Contempt  for  violation,  §41-29-521. 
Service  of  inventory  on  persons 
named  in  order  or  application, 
§41-29-523. 
Specifications  in  order  authorizing, 

§41-29-515. 
Subscribers  to  telephone  service 
intercepting  communication  on 
telephone. 
Inapplicability  of  provisions, 
§41-29-535. 
Suppression  of  contents  of 
communications,  motions, 
§41-29-525. 
Switchboard  operators,  immunity  as 
to  civil  liability  for  violations, 
§41-29-531. 
Trap  and  trace  devices. 

Applications  for  use,  §41-29-701. 
Uniform  controlled  substances  law 
violations. 
Motions  for  communication  records  to 
aid  in  investigations,  §41-29-536. 
Vehicles,  vessels  or  other  modes  of 
transportation. 
Issuance  of  order  for  intercepting 

communication  conducted  within, 
§41-29-515. 

INTEREST. 

Community  hospital  bonds  or  notes, 

§41-13-21. 

INTERMEDIATE  CARE  FACILITIES. 
Certificate  of  need  law,  §§41-7-171  to 
41-7-209. 

Community  hospitals,  §§41-13-10  to 
41-13-53. 

INTERNAL  BODY  FLUIDS. 

Emergency  services  provider 
exposed  to  patient's  blood  or 
internal  body  fluids,  §§41-23-39, 
41-23-41. 


INTOXICATION. 
Public  intoxication. 

Second  or  subsequent  offenses. 
Alcohol  abuse  treatment  and 
rehabilitation  in  lieu  of 
sentencing,  §41-30-19. 

INVENTORY. 

Administration  inspection  warrants. 

Controlled  substances,  §41-29-157. 
Controlled  substances. 

Registered  manufacturer,  distributor 
or  dispenser,  §41-29-133. 
Interception  of  wire  or  oral 
communications. 
Service  on  persons  named  in  order  or 
application,  §41-29-523. 
Search  warrants. 

Controlled  substances,  §41-29-157. 
Wiretapping. 

Service  on  persons  named  in  order  or 
application  for  interception, 
§41-29-523. 

INVESTIGATIONS. 
Cause  of  death. 

Autopsies. 

Generally,  §§41-37-1  to  41-37-25. 
Death  investigations  by  medical 
examiners. 
Generally,  §§41-61-51  to  41-61-79. 
Death  investigations. 

Medical  examiners  generally, 
§§41-61-51  to  41-61-79. 
Home  health  agencies,  §41-71-17. 
Medical  examiners. 

Death  investigations  generally, 
§§41-61-51  to  41-61-79. 
Sanitary  investigations  by  state 

board  of  health,  §41-25-1. 
State  board  of  health,  §41-3-15. 

INVESTMENTS. 

Hospital  equipment  and  facilities 
authority  bonds. 

Legal  investments,  §§41-73-29, 
41-73-69. 

INVOLUNTARY  COMMITMENT  OF 

ALCOHOLICS  AND  DRUG 

ADDICTS. 
Emergency  involuntary 

commitment,  §§41-30-27  to 

41-30-31. 
Generally,  §§41-31-1  to  41-31-23. 
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INVOLUNTARY  COMMITMENT  OF 
ALCOHOLICS  AND  DRUG 
ADDICTS  —Cont'd 

Private  facilities,  §§41-32-1  to 
41-32-11. 

INVOLUNTARY  COMMITMENT  OF 
PERSON  WITH  ACTIVE 
TUBERCULOSIS,  §§41-33-1  to 
41-33-15. 

IODINE. 

Listed  precursor  chemical  or  drug, 

§41-29-313. 
Purchasing,  possessing,  transferring  or 
distributing,  §41-29-313. 

IRREVERSIBLE  CESSATION  OF 
CIRCULATORY  FUNCTIONS 
AND  RESPIRATORY 
FUNCTIONS. 

Determination  of  death,  §41-36-3. 

IRREVOCABLE  PERPETUAL  CARE 

TRUST  FUND. 
Operation  of  perpetual  care 

cemeteries,  §§41-43-37  to  41-43-39. 

ITAWAMBA  COUNTY. 

Construction,  expansion  or 
conversion  of  psychiatric 
residential  treatment  facility 
beds. 

Certificate  of  need,  §41-7-191. 
Conversion  of  county  hospital  to 
nursing  facility. 

Certificate  of  need,  §41-7-191. 

J 

JACKSON  COUNTY. 
Construction  or  expansion  of 
nursing  facility. 

Certificate  of  need,  §41-7-191. 

JAILS. 

Death  of  person  confined  in  jail. 

Report  to  medical  examiner, 

§41-61-59. 
Reports. 

Death  of  person  confined  in  jail, 

§41-61-59. 

JOHN  DOE  ACTIONS. 
Controlled  substance  violations. 

Forfeiture  of  seized  property. 
Publication  of  notice  of  hearing, 
§41-29-177. 


JOHN  DOE  ACTIONS  —Cont'd 
Death. 

Report  to  medical  examiner, 
§41-61-59. 

JONES  COUNTY. 

Economic  development  authority. 

Lands  owned  by  Ellisville  state  school. 
Exchange,  sale  or  lease  by  authority, 
§41-4-7. 

JURISDICTION. 
Chancery  courts. 

Commitment  of  persons  with  mental 
illness  or  intellectual  disability, 
§41-21-63. 
Outpatient  commitment  matters, 
§41-21-74. 

JURY  AND  JURY  TRIAL. 
Controlled  substance  violations. 

Alleged  violation  of  injunction  or 
restraining  order,  §41-29-155. 
Nuisances  injurious  to  public 

health,  proceedings  to  suppress. 

Demand  for  jury  by  parties  in  interest, 
§41-23-13. 
Trial  by  jury. 

Controlled  substance  violations. 
Alleged  violation  of  injunction  or 
restraining  order,  §41-29-155. 

JUSTICE  COURTS. 
Caustic  poison  law. 

Prosecution  upon  presentation  of 
satisfactory  evidence,  §41-29-17. 

K 

KEMPER  COUNTY. 

John  C.  Stennis  memorial  hospital. 

Certificate  of  need  issued  for, 
§41-7-191. 

KIDNEYS. 

Chronic  kidney  disease  task  force. 

Composition,  appointment,  and 

meetings,  §41-109-3. 
Creation,  §41-109-1. 
Powers  and  duties,  §41-109-5. 
Sunset  provision,  §41-109-7. 
Contracts  to  donate  for  medical 
science  or  medical  purpose, 
§41-39-9. 

Leonard  Morris  chronic  kidney 
disease  leadership  task  force, 

§§41-109-1  to  41-109-7. 
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KILLING  DOGS  RUNNING  AT 
LARGE,  §41-53-11. 

KILLING  HUMAN  FETUS. 
Partial-birth  abortion,  §41-41-73. 

KINDERGARTEN. 

Abortion  facilities  not  to  be  located 

within  certain  distance,  §41-75-1. 
Immunization  or  vaccination  of 

school  children,  §41-23-37. 

KINGPINS. 

Sentencing  of  dealers  in  controlled 
substances,  §41-29-139. 

KUHN  MEMORIAL  HOSPITAL. 
Admission  or  treatment  not  refused 
based  on  ability  to  pay,  §41-7-71. 
No  priority  in  admitting  patients, 

§41-7-87. 

Patient's  personal  deposit  fund, 

§41-7-90. 
Reimbursement  by  patient  or 

resident  financially  able  to  pay, 

§41-7-71. 
Ascertaining  financial  ability, 
§41-7-71. 

Assessment  and  collection  of  charges, 
§41-7-79. 

Deposit  of  funds  collected,  §41-7-91. 
Establishing  amount  to  be  paid 

monthly,  §41-7-71. 
Exempted  money,  §41-7-95. 
Homestead  not  considered,  §41-7-79. 
Investigation  of  financial  ability, 

§41-7-79. 
Maximum  charges,  basis,  §41-7-79. 
Patient's  personal  deposit  fund  applied 

for  payment  of  care,  §41-7-90. 
Periodic  payments,  agreements, 

§41-7-79. 
State  institutions  enumerated, 

§41-7-73. 
Suits  for  reimbursement,  §41-7-79. 
Undue  hardship  on  person  responsible 

for  payment,  §41-7-79. 
Unclaimed  personal  property, 
disposition,  §41-7-90. 

KUHN  MEMORIAL  STATE 

HOSPITAL. 
Closure,  procedure,  §41-11-11. 


L 

LABORATORIES. 

Mississippi  public  health  laboratory, 

§§41-3-21,  41-3-22. 
Fund,  §41-3-23. 

LACTOSE. 

Drug  paraphernalia. 

Paraphernalia  defined,  §41-29-105. 

LAFAYETTE  COUNTY. 
Psychiatric  residential  treatment 
facility  beds. 

Certificate  of  need  for  construction, 
expansion  or  conversion, 
§41-7-191. 

LAFLORE  COUNTY. 
Adult  psychiatric  beds. 

Certificate  of  need  for  construction, 
expansion  or  conversion, 
§41-7-191. 

LAUDERDALE  COUNTY. 
Child/adolescent  psychiatric 

residential  treatment  facility. 

Certificate  of  need  for  specialty 
hospital,  §41-7-191. 

LAW  ENFORCEMENT  OFFICERS. 
Anatomical  gifts. 

Search  of  individual  for  document  of 
gift  or  refusal,  §41-39-123. 
Carrying  firearms,  §41-29-159. 
Controlled  substance  arrests, 
incidences  and  information. 
Duty  of  peace  officer  to  enforce 

provisions  with  reference  to  illicit 
narcotic  and  drug  traffic, 
§41-29-109. 
Report  to  bureau  of  narcotics, 
§41-29-168. 
Crisis  intervention  teams. 
Establishment  by  law  enforcement 

agencies,  §41-21-133. 
Generally,  §§41-21-131  to  41-21-143. 
Drug  abuse  education  programs, 

§41-29-169. 
Emergency  management. 

First  responders  vaccination  program, 
§41-23-43. 
Firearms. 

Carrying  firearms,  §41-29-159. 
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LAW  ENFORCEMENT  OFFICERS 

—Cont'd 
Reports. 

Incidences  and  information  involving 
controlled  substances,  §41-29-168. 
Terrorism. 

First  responders  vaccination  program, 
§41-23-43. 

LAWN  SPRINKLER  SYSTEMS. 
Low  hazard  cross  connections, 

§41-26-14. 

LEAKE  COUNTY. 
Addition  or  conversion  of  skilled 
nursing  facility  beds. 

Certificate  of  need,  §41-7-191. 
New  construction  of  skilled  nursing 
facility. 

Certificate  of  need,  §41-7-191. 

LEASES. 

Community  hospital  by  county  or 
municipal  owner,  §41-13-15. 

Hospital  equipment  and  facilities 
authority. 

Lease  to  participating  hospital 
institutions,  §41-73-31. 
Securing  payment,  §41-73-33. 
State  board  of  mental  health,  §41-4-7. 

LEE  COUNTY. 

Psychiatric  residential  treatment 
facility  beds. 

Certificate  of  need  for  construction, 
expansion  or  conversion, 
§41-7-191. 

LEGAL  INCOMPETENCY. 
Admission  or  commitment  to  mental 
health  treatment  facility. 

Not  adjudication  of  legal 

incompetency,  §41-21-101. 

LEGAL  SEPARATION. 
Health-care  decisions. 

Revocation  of  designation  of  spouse  as 
agent,  §41-41-207. 

LEONARD  MORRIS  CHRONIC 
KIDNEY  DISEASE 
LEADERSHIP  TASK  FORCE, 

§§41-109-1  to  41-109-7. 

LESS  RESTRICTIVE 

ALTERNATIVES. 
Commitment  of  persons  with  mental 

illness  or  intellectual  disability. 

Commitment  findings  to  list, 
§41-21-73. 


LETTERS  OF  CREDIT. 
Hospital  equipment  and  facilities 
authority. 

Procuring  or  issuing,  §41-73-27. 

LEVEES  AND  LEVEE  DISTRICTS. 
County  hospital  located  in  district. 

Board  of  trustees  operating,  §41-13-29. 

LEVIES. 

Community  hospitals,  purchasing, 

§41-13-11. 

LIABILITY  INSURANCE. 
Community  hospitals,  §41-13-11. 

LICENSES  AND  PERMITS. 
Abortion  facilities. 

Generally,  §§41-75-1  to  41-75-29. 
Ambulance  service,  §§41-59-9  to 
41-59-21,  41-59-23. 
Membership  subscription  programs  for 
prepaid  ambulance  service, 
§§41-59-65,  41-59-67. 
Rejection,  suspension,  revocation. 

Appeal,  §41-59-49. 
Temporary  attendant's  permit, 
§41-59-37. 
Ambulatory  surgical  facilities. 

Generally,  §§41-75-1  to  41-75-29. 
Birthing  centers,  §§41-77-1  to 

41-77-25. 
Controlled  substances. 

Manufacture,  production  or  supplying 
at  wholesale. 
Narcotic  drugs,  §§41-29-301, 
41-29-303,  41-29-311. 
County  mosquito  control 
commissions. 
Rice  field  mosquito  control. 
Application  for  permit  for  rice 
production,  §41-27-117. 
Disinfection  and  sanitation  of  public 
buildings  and  vehicles. 
Motor  home  and  recreational  vehicle 
park  annual  permit  fee,  §41-25-3. 
Home  health  agencies. 

Generally,  §§41-71-1  to  41-71-21. 
Hospice  law. 

Generally,  §§41-85-1  to  41-85-25. 
Hospitals,  §§41-9-1  to  41-9-37. 
Mental  health  and  intellectual 
disability  case  managers, 
therapists,  administrators  and 
counselors. 
State  board  of  mental  health  to  certify 
or  license,  §41-4-7. 
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LICENSES  AND  PERMITS  —Cont'd 
Mobile  home  parks. 

Sanitation,  annual  permit  fee, 
§41-25-3. 
Narcotic  drugs. 

Manufacturing,  producing  or  supplying 
at  wholesale,  §§41-29-301, 
41-29-303,  41-29-311. 
Rabies. 

Inoculation  of  dogs  and  cats. 
Veterinarian  or  other  person  granted 
permit  to  administer  virus, 
§41-53-5. 
Recreational  parks. 

Sanitation,  annual  permit  fee, 
§41-25-3. 
Rendering  plants,  §§41-51-13  to 

41-51-33. 
Rice  field  mosquito  control. 
Application  for  permit  for  rice 
production,  §41-27-117. 
Septic  tanks  and  systems. 

Pumpers  removing  and  disposing  of 
sludge  and  septage,  §41-67-39. 
Veterinarians. 

Rabies  inoculations  of  dogs  and  cats. 
Veterinarian  or  other  person  granted 
permit  to  administer  virus, 
§41-53-5. 

LIENS. 
Cemeteries. 

Sale  of  lots  and  grave  spaces  free  of 
lien,  §41-43-45. 
Hospital  equipment  and  facilities 
authority. 

Pledges,  §41-73-53. 

LIFE  IMPRISONMENT. 
Drug  kingpins,  §41-29-139. 

LIFE  SPAN  OF  HUMAN  BLOOD 
PRESERVED,  §41-41-1. 

LIFE-SUSTAINING  PROCEDURES. 
Uniform  health-care  decisions  act, 

§§41-41-201  to  41-41-229. 

LIMITED  X-RAY  MACHINE 

OPERATORS. 
Registration  to  practice  medical 

radiation  technology,  §§41-58-1  to 

41-58-7. 

LINEAR  ACCELERATOR. 
Certificate  of  need. 

Mississippi  state  university  joint 
acquisition,  §41-7-191. 


LITHIUM. 

Listed  precursor  chemical  or  drug, 

§41-29-313. 
Purchasing,  possessing,  transferring  or 
distributing,  §41-29-313. 

LIVESTOCK. 

Animal  and  poultry  by-products. 

Regulatory  provisions,  §§41-51-1  to 
41-51-33. 

LIVING  WILLS. 

Uniform  health-care  decisions  act, 

§§41-41-201  to  41-41-229. 

LOANS. 

Air  ambulance  service  districts. 

Acceptance,  §41-55-51. 
Community  hospital  loans  to 
physicians,  students  or 
employees. 
Repayment,  default,  §41-13-38. 
Hospital  equipment  and  facilities 
authority. 
Loans  to  participating  hospital 
institutions,  §41-73-31. 
Securing  payment,  §41-73-33. 
Local  governments  and  rural  water 
systems  improvements  revolving 
loan  and  grant  program, 
§41-3-16. 
Repayment  of  loans. 

Community  hospital  loans  to 

physicians,  students  or  employees, 
§41-13-38. 

LOCAL  GOVERNMENTS. 

Air  ambulance  service  districts. 

General  provisions,  §§41-55-31  to 
41-55-57. 
Ambulances. 

Licensing,  permits  for  vehicles, 
prepaid  service,  §§41-59-1  to 
41-59-85. 
Ambulance  services. 

Providing  generally,  §§41-55-1  to 
41-55-9. 
Bond  issues. 

Community  hospitals,  §§41-13-19  to 
41-13-23. 
Community  hospitals. 

Generally,  §§41-13-10  to  41-13-53. 
County  mosquito  control 
commissions. 
Generally,  §§41-27-1  to  41-27-33. 
Rice  Field  mosquito  control  law, 
§§41-27-101  to  41-27-133. 
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LOCAL  GOVERNMENTS  —Cont'd 
Drinking  water. 

Local  governments  and  rural  water 
systems  improvements  revolving 
loan  and  grant  program,  §41-3-16. 
Administration  by  state  board  of 

health,  §41-3-15. 
Board,  §41-3-16. 
Emergency  loan  fund,  §41-3-16. 
Managers  of  rural  water  systems 
and  operators  of  water  systems, 
appointment,  §41-3-16. 
Revolving  fund,  §41-3-16. 
Mississippi  safe  drinking  water  act  of 
1997,  §§41-26-1  to  41-26-101. 
Emergency  medical  services. 

Generally,  §§41-59-1  to  41-59-85. 
Hospitals. 

Community  hospital,  §§41-13-10  to 
41-13-53. 
Public  ambulance  services. 
General  provisions,  §§41-55-1  to 
41-55-9. 

Rice  Field  mosquito  control  law, 

§§41-27-101  to  41-27-133. 
Sexually  transmitted  diseases. 

Town,  city  or  county  donations  to  state 
board  of  health  for  enforcement, 
§41-23-31. 
Water  systems. 

Local  governments  and  rural  water 
systems  improvements  revolving 
loan  and  grant  program,  §41-3-16. 
Administration  by  state  board  of 

health,  §41-3-15. 
Board,  §41-3-16. 
Emergency  loan  fund,  §41-3-16. 
Managers  of  rural  water  systems 
and  operators  of  water  systems, 
appointment,  §41-3-16. 
Revolving  fund,  §41-3-16. 
Mississippi  safe  drinking  water  act  of 
1997,  §§41-26-1  to  41-26-101. 

LOCAL  GOVERNMENTS  AND 
RURAL  WATER  SYSTEMS 
IMPROVEMENTS  BOARD, 

§41-3-16. 

LOCAL  GOVERNMENTS  AND 
RURAL  WATER  SYSTEMS 
IMPROVEMENTS  REVOLVING 
LOAN  AND  GRANT  PROGRAM, 

§41-3-16. 


LOCAL  INTERAGENCY 

COORDINATING  COUNCILS. 
Early  intervention  services  for 

toddlers  and  infants,  §41-87-12. 

LONG-TERM  CARE  FACILITIES 

OMBUDSMAN. 
Certificate  of  need  law,  §§41-7-171  to 

41-7-209. 

LOW-INCOME  FAMILIES. 
Children's  health  insurance 

program,  §§41-86-1  to  41-86-21. 
Commitment  of  persons  with  mental 
illness  or  intellectual  disability. 
County  pajdng  costs  incidental  to  court 
proceedings. 
Respondent  indigent,  §41-21-79. 

LOWNDES  COUNTY. 
Nursing  facility  at  continuing  care 
retirement  community. 

Certificate  of  need,  §41-7-191. 

LSD. 

Dosage  unit. 

Possession  without  valid  prescription, 
§41-29-139. 
Schedule  I  controlled  substance, 

§41-29-113. 
Uniform  controlled  substances  law 
generally,  §§41-29-101  to 
41-29-191. 

LYSERGIC  ACID  DIETHYLAMIDE. 
Dosage  unit. 

Possession  without  valid  prescription, 
penalty  based  upon,  §41-29-139. 
Schedule  I  controlled  substance, 

§41-29-113. 
Uniform  controlled  substances  law 
generally,  §§41-29-101  to 
41-29-191. 

M 

MADISON  COUNTY. 
Construction  or  expansion  of 
nursing  facility. 

Certificate  of  need,  §41-7-191. 
Skilled  nursing  facility  of 

continuing  care  retirement 
community. 

Granting  certificate  of  need,  §41-7-191. 
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MAGNETIC  RESONANCE  IMAGING. 
Certificate  of  need  required  of 
provider  offering. 

Health  certificate  of  need  program 
generally,  §§41-7-171  to  41-7-209. 

MAIL. 

Controlled  substances,  registration 
of  dispensers,  etc. 

Denial,  suspension  or  revocation  of 
registration. 
Service  of  show  cause  order, 
§41-29-131. 
Service  of  process. 

Controlled  substances,  registration  of 
dispensers,  etc. 
Service  of  order  to  show  cause, 
§41-29-131. 
Public  water  system  violations, 
notices,  §41-26-17. 

MAIL  ORDER  PHARMACIES. 
Registration. 

Controlled  substances,  out-of-state 
manufacturers  and  dispensers, 
§41-29-125. 

MAJOR  MEDICAL  EQUIPMENT. 
Certificate  of  need  program. 

Activities  requiring  certificate, 

§41-7-191. 
Generally,  §§41-7-171  to  41-7-209. 
Major  medical  equipment  defined, 

§41-7-173. 

MANAGED  CARE  PLANS. 
Accreditation  and  quality  assurance 
materials. 

Confidentiality,  limitation  on  use  in 
civil  actions  or  other  proceedings, 
§§41-63-21  to  41-63-29. 
Certificate  of  need. 

Health  care  facilities  generally, 
§§41-7-171  to  41-7-209. 

MANNITE. 

Drug  paraphernalia. 

Paraphernalia  defined,  §41-29-105. 

MANNITOL. 

Drug  paraphernalia. 

Paraphernalia  defined,  §41-29-105. 

MANUFACTURE  OF  CONTROLLED 

SUBSTANCES. 
Controlled  substances  generally, 

§§41-29-101  to  41-29-191. 
Criminal  penalty  and  sentencing, 

§41-29-139. 


MANUFACTURE  OF  CONTROLLED 

SUBSTANCES  —Cont'd 
Falsely  represented  to  be 

prescription  or  legend  drug, 

§41-29-146. 
Prohibited  acts,  §§41-29-141, 

41-29-143. 
Registration  of  manufacturer, 

§§41-29-125  to  41-29-133. 

MAPS  AND  PLATS. 
Cemeteries. 

Perpetual  care  cemeteries. 
Up-to-date  designation  of  lots  for 
future  use,  §41-43-40. 
Perpetual  care  cemeteries. 
Up-to-date  designation  of  lots  for 
future  use,  §41-43-40. 

MARIHUANA. 

Criminal  penalty  and  sentencing, 

§41-29-139. 
Dealers,  sentencing,  §41-29-139. 
Defined,  §41-29-105. 
Dosage  unit. 

Penalty  for  possession  without  valid 
prescription,  penalty  based  upon, 
§41-29-139. 
First  offenders,  sentencing, 

§41-29-139. 
Operator  of  motor  vehicle 

possessing,  §41-29-139. 
Paraphernalia  defined,  §41-29-105. 
Schedule  I  controlled  substance, 

§41-29-113. 
Second  conviction  for  possession, 

sentencing,  §41-29-139. 
Uniform  controlled  substances  law 

generally,  §§41-29-101  to 

41-29-191. 

MARRIAGE. 

Lists  of  marriages  in  each  county. 

Circuit  clerks  to  compile,  §41-57-57. 
Registration  of  marriage. 

Marriage  certificates  generally, 
§§41-57-43  to  41-57-59. 
Statistical  record  of  marriage. 

Generally,  §§41-57-43  to  41-57-59. 

MARRIAGE  CERTIFICATES, 

§§41-57-43  to  41-57-59. 
Circuit  clerk  to  prepare  statistical 

record  of  marriage,  §§41-57-48, 

41-57-57. 
Clerical  and  other  assistance, 

§41-57-43. 
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MARRIAGE  CERTIFICATES  —Cont'd 
Copy  certified  by  registrar. 

Prima  facie  evidence,  §41-57-47. 
Duty  of  state  registrar  to  carry  into 

effect  provisions,  §41-57-43. 
Failure,  neglect  or  refusal  to 

perform  duty,  §41-57-59. 
False  information  for  making 

incorrect  records,  §41-57-59. 
Fee  for  copy,  §41-57-47. 
Fee  of  clerk  for  preparing  and 

forwarding,  §41-57-48. 
Person  performing  marriage  to 

complete  statistical  record  of 

marriage,  §41-57-48. 
Safeguarding  of  records,  §41-57-43. 
Statistical  record  of  marriage. 

Marriage  filed,  §41-57-48. 
Violation  of  reporting,  recording  or 

filing  of  information,  §41-57-59. 

MATERNITY  HOMES. 

Eye  inflammation  of  newborns, 

§§41-35-1  to  41-35-11. 
Duty  to  make  report,  §41-35-3. 

MATTY  HERSEE  HOSPITAL. 
Admission  or  treatment  not  refused 

based  on  ability  to  pay,  §41-7-71. 
Closure,  procedure,  §41-11-11. 
No  priority  in  admitting  patients, 

§41-7-87. 

Patient's  personal  deposit  fund, 

§41-7-90. 
Reimbursement  by  patient  or 

resident  financially  able  to  pay, 

§41-7-71. 
Ascertaining  financial  ability, 
§41-7-71. 

Assessment  and  collection  of  charges, 
§41-7-79. 

Deposit  of  funds  collected,  §41-7-91. 
Establishing  amount  to  be  paid 

monthly,  §41-7-71. 
Exempted  money,  §41-7-95. 
Homestead  not  considered,  §41-7-79. 
Investigation  of  financial  ability, 

§41-7-79. 
Maximum  charges,  basis,  §41-7-79. 
Patient's  personal  deposit  fund  applied 

for  payment  of  care,  §41-7-90. 
Periodic  payments,  agreements, 

§41-7-79. 
State  institutions  enumerated, 

§41-7-73. 
Suits  for  reimbursement,  §41-7-79. 


MATTY  HERSEE  HOSPITAL  —Cont'd 
Reimbursement  by  patient  or 

resident  financially  able  to  pay 

—Cont'd 

Undue  hardship  on  person  responsible 
for  payment,  §41-7-79. 
Unclaimed  personal  property, 
disposition,  §41-7-90. 

MEAT  AND  MEAT  PRODUCTS. 
Animal  and  poultry  by-products. 

Regulatory  provisions,  §§41-51-1  to 
41-51-33. 

MEAT  PROCESSORS. 

Animal  and  poultry  by-products. 

Regulatory  provisions,  §§41-51-1  to 
41-51-33. 

MEDICAID. 

Children's  health  insurance 
program. 

Children  not  eligible  for  medicaid 

benefits  and  not  covered  by  health 
insurance,  §§41-86-1  to  41-86-21. 
Evaluation  and  review  of 

professional  health  services 
providers. 
Medical  or  dental  review  committees 
generally,  §§41-63-1  to  41-63-29. 
Mental  health  benefits. 

Falsification  of  diagnosis  of  medicaid 
eligible  client,  §41-4-8. 

MEDICAL  ASSOCIATION. 
Free  medical  services  for  those 
uninsured  or  unable  to  pay. 

Contract  with  state  department  of 
health,  §41-3-101. 

MEDICAL  CLINICS. 

Exposure  of  emergency  services 

provider  to  blood  or  body  fluids 

of  patient. 

Licensed  facility  defined,  §41-23-39. 
Notice  by  licensed  facility  if  patient 

diagnosed  with  infectious  disease 

transmitted  by  blood  or  body 

fluids,  §41-23-41. 
Notice  by  provider  to  licensed  facility, 

§41-23-41. 

MEDICAL  CONSENT. 
Abortion. 

Consent  of  woman  generally, 

§§41-41-31  to  41-41-45. 
Minors,  performance  of  abortion  upon, 

§§41-41-51  to  41-41-63. 
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MEDICAL  CONSENT  —Cont'd 
Abortion  — Cont'd 

Parental  consent  for  performance  of 
abortion  upon  minor,  §§41-41-51 
to  41-41-63. 
Adults  of  unsound  mind  or  minors. 
Court  consenting  or  ordering 

treatment,  expense,  §41-41-9. 
AIDS  or  HIV  antibody  tests 

conducted  without  consent  of 
patient,  §41-41-16. 
Alcohol  or  drug  use  by  minors 
causing  mental  or  emotional 
problems. 
Parental  consent  not  required  for 
treatment,  §41-41-14. 
Blood  donations  by  minors, 

§41-41-15. 
Children  and  minors. 

Consent  for  surgical  or  medical 
treatment  or  procedure. 
Blood  donations,  §41-41-15. 
Implied  consent  where  emergency 

exists,  §41-41-7. 
Mental  or  emotional  problems 

resulting  from  alcohol  or  drugs. 
Parental  consent  not  necessary  for 
treatment,  §41-41-14. 
Persons  authorized  and  empowered, 

§41-41-3. 
Pregnancy  or  childbirth. 
Female  regardless  of  age  or 

marital  status  empowered  to 
consent,  §41-41-3. 
Research  conducted  in  accordance 

with  federal  law,  §41-41-17. 
Venereal  disease,  treating  minor  for. 
Parental  consent  not  necessary, 
§41-41-13. 
Court  consenting  or  ordering 
treatment. 
Summary  consent  or  order,  expense, 
§41-41-9. 
Emergency,  implied  consent, 

§41-41-7. 
Health  care  decisions. 

General  provisions,  §§41-41-201  to 
41-41-229. 
Implied  consent  where  emergency 

exists,  §41-41-7. 
Pregnancy  or  childbirth. 

Female  regardless  of  age  or  marital 
status  empowered  to  give  consent, 
§41-41-3. 

Research  conducted  in  accordance 
with  federal  law,  §41-41-17. 


MEDICAL  CONSENT  —Cont'd 
Surgical  or  medical  treatment  or 

procedures  on  unemancipated 

minors. 

Emergency,  implied  consent,  §41-41-7. 
Persons  authorized  and  empowered  to 

consent,  §41-41-3. 
Pregnancy  or  childbirth. 

Female  regardless  of  age  or  marital 
status  empowered  to  give 
consent,  §41-41-3. 
Venereal  disease,  practitioner 
treating  minor. 
Parental  consent  not  required, 
§41-41-13. 
Waiver  of  medical  privilege  to 
consent,  §41-41-11. 

MEDICAL  EXAMINERS,  §§41-61-51  to 

41-61-79. 
AIDS. 

Report  of  death  of  person  diagnosed  as 
having,  §41-23-1. 
Anatomical  gifts. 

Notice  that  decedent  is  subject  of 

medical-legal  death  investigation, 
§41-39-143. 
Autopsies. 

Generally,  §§41-37-1  to  41-37-25. 
Opinion  performance  advisable, 
§41-61-65. 
Central  office  for  Mississippi  crime 
laboratory  and  state  medical 
examiner,  §41-61-77. 
Certification  by  examiner  prior  to 
cremation  or  burial  at  sea, 
§41-61-69. 
Class  1  disease. 

Report  of  death  of  person  diagnosed  as 
having,  §41-23-1. 
Contracts  for  qualified  persons  to 
perform  or  provide  support 
services,  §41-61-77. 
Coroner  pro  tempore. 
Appointment  when  coroner  fails  to 
complete  death  investigation 
training  school,  §41-61-57. 
Designation  as  chief  county  medical 
examiner  or  county  medical 
investigator,  §41-61-57. 
Coroners. 

Recognition  as  county  medical 
examiner  or  county  medical 
examiner  investigator. 
Completion  of  death  investigation 
training  school,  §41-61-57. 
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MEDICAL  EXAMINERS  —Cont'd 
County  medical  examiner 
investigators. 

Attendance  and  successful  completion 

of  death  investigation  training 

school  required,  §41-61-57. 
Body  bags  and  cloth  sheets, 

furnishing,  §41-61-79. 
Camera  for  crime-scene  and 

death-scene  photography, 

furnishing,  §41-61-79. 
Chief  CMEI,  §41-61-57. 
Coroners  recognized  after  completion 

of  death  investigation  training 

school,  §41-61-57. 
Creation  of  position,  §41-61-57. 
Deputies,  §41-61-57. 
Emergency  flashing  lights  and  siren 

on  vehicle  furnished,  §41-61-79. 
Morgue  or  morgue  facilities, 

furnishing,  §41-61-79. 
Number  for  each  county,  §41-61-57. 
Pager/beeper,  furnishing,  §41-61-79. 
Qualifications,  §41-61-57. 
Salaries,  §41-61-59. 
Serving  other  counties  on 

authorization  by  state  medical 

examiner,  §41-61-59. 
Two-way  radio,  furnishing,  §41-61-79. 
Vehicle,  furnishing,  §41-61-79. 
County  medical  examiners. 
Anatomical  material  suspected  of 

being  part  of  human  body. 
Report  of  discovery  to  medical 
examiner,  §41-61-61. 
Attendance  and  successful  completion 

of  death  investigation  training 

school  required,  §41-61-57. 
Autopsies. 

Transporting  to  autopsy  facility 
when  autopsy  authorized, 
§41-61-61. 
Body  bags  and  cloth  sheets, 

furnishing,  §41-61-79. 
Body  not  to  be  disturbed  at  scene  of 

death  until  authorized,  §41-61-61. 
Camera  for  crime-scene  or  death-scene 

photography,  furnishing, 

§41-61-79. 
Certificate  of  death. 

Completion  of  medical  examiners 
portion,  state  medical  examiner, 
§41-61-63. 
Chief  CME,  §41-61-57. 
Confidentiality  of  medical  reports 

copied  by  medical  examiner, 

§41-61-63. 


MEDICAL  EXAMINERS  —Cont'd 
County  medical  examiners  — Cont'd 
Coroners  recognized  after  completion 
of  death  investigation  training 
school,  §41-61-57. 
Creation  of  position,  §41-61-57. 
Death  of  person  affecting  public 
interest. 

Notice  to  county  medical  examiner, 
§41-61-61. 
Deputies,  §41-61-57. 
Disturbing  body  at  scene  of  death, 

§41-61-61. 
Duties  of  state  medical  examiner, 

§41-61-63. 
Funeral  homes  not  to  be  favored  by 

state  medical  examiner,  §41-61-63. 
Investigation  of  death  of  person 

affecting  public  interest, 

§§41-61-59,  41-61-61. 
Duties  of  state  medical  examiner, 
§41-61-63. 
Morgue  or  morgue  facilities, 

furnishing,  §41-61-79. 
Moving,  distributing  or  concealing 

body  or  body  part,  §41-61-61. 
Notice  of  death  of  person  affecting 

public  interest,  §41-61-61. 
Number  for  each  county,  §41-61-57. 
Pager/beeper,  furnishing,  §41-61-79. 
Qualifications,  §41-61-57. 
Red  emergency  flashing  lights  and 

siren,  equipping  vehicle  with, 

§41-61-79. 
Report  of  death  of  person  affecting 

public  interest,  §§41-61-59, 

41-61-61. 
Salaries,  §41-61-59. 
Serving  other  counties  on 

authorization  by  state  medical 

examiner,  §41-61-59. 
Subpoenas,  issuance  by  examiner, 

§41-61-63. 
Two-way  radio,  furnishing  by  board  of 

supervisor,  §41-61-79. 
Vehicle  for  examiner's  use,  §41-61-79. 
Cremating  or  burying  at  sea, 

§41-61-69. 
Death  certificates. 

Changing  or  amending  after  resigning 

or  removal  from  office,  §41-57-13. 
Death  investigation  training 
schools. 

County  medical  examiners  and  county 
medical  examiner  investigators  to 
attend  and  successfully  complete, 
§41-61-57. 
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MEDICAL  EXAMINERS  —Cont'd 
Death  of  person  affecting  public 
interest. 

Report  to  medical  examiner, 
§41-61-59. 

Death  of  person  diagnosed  as  having 
AIDS  or  Class  1  disease. 
Report  to  state  board  of  health, 
§41-23-1. 
Definitions,  §41-61-53. 
Disinterment  of  body,  §41-61-67. 
Disposition  of  body  without 
permission  of  examiner, 
§41-61-69. 
Embalming,  burying  or  cremating 
without  permission  of  examiner, 
§41-61-69. 
Examples  of  death  a^ecting  public 

interest,  §41-61-59. 
Exhumation  of  body. 

State  medical  examiner  authorizing, 
§41-61-67. 
Expert  witness,  examiners 
subpoenaed  for. 
Fees,  §41-61-75. 
Fees. 

Examiner's  certification  prior  to 
cremating  or  burial  at  sea, 
§41-61-69. 
Investigation,  §41-61-75. 
Mississippi  medical  examiner  act  of 

1986,  §41-61-51. 
Noninvasive  studies,  obtaining 
during  death  investigation, 
§41-61-63. 
Pathologists. 

Employment  by  state  medical 
examiner,  §41-61-77. 
Private  facilities  for  investigating 

deaths,  use,  §41-61-77. 
Report  of  death  of  person. 

Person  diagnosed  as  having  AIDS  or 

Class  1  disease,  §41-23-1. 
Person's  death  affecting  public 
interest,  §41-61-59. 
State  medical  examiner. 
Advisory  council,  §41-61-55. 
Autopsies,  performance,  §41-61-65. 
Central  office  for  Mississippi  crime 
laboratory  and  state  medical 
examiner,  §41-61-77. 
Creation  of  position,  §41-61-55. 
Disinterment  of  body,  authorization, 

§41-61-67. 
Employment  of  qualified  pathologist, 
§41-61-77. 


MEDICAL  EXAMINERS  —Cont'd 
State  medical  examiner  — Cont'd 
Investigation  of  deaths  affecting  public 

interest,  §41-61-59. 
Qualifications  for  office,  §41-61-55. 
Removal,  §41-61-55. 
Serving  as  member  of  faculty  at 

University  of  Mississippi  Medical 
Center,  §41-61-77. 

MEDICAL  EXPENSES. 

Proof  of  reasonableness,  §41-9-119. 

MEDICAL  INSURANCE. 
Advertisement  for  health  care 

services,  §§41-121-1  to  41-121-11. 
Children's  health  insurance 

program,  §§41-86-1  to  41-86-21. 

MEDICAL  LICENSURE. 

State  board  of  medical  licensure. 

Administrative  inspections  of 
controlled  premises. 
Controlled  substances,  §41-29-157. 
Administrative  inspection  warrants. 

Controlled  substances,  §41-29-157. 
Bureau  of  narcotics. 

Cooperation  with  bureau,  bureau 

use  of  facilities  and  personnel, 

§41-27-109. 
Controlled  substances. 
Administrative  inspections  of 

controlled  premises,  §41-29-157. 
Arrest  without  warrant,  authority  of 

enforcement  personnel, 

§41-29-159. 
Cooperative  arrangements  with 

federal  and  other  state  agencies, 

§41-29-167. 
Drug  traffic  among  nurses, 

physicians,  etc.,  responsibility, 

§41-29-159. 
Enforcement  personnel's  powers, 

§41-29-159. 
Firearms,  authority  of  enforcement 

personnel  to  carry,  §41-29-159. 
Research  programs  on  misuse  and 

abuse,  §41-29-171. 
Responsibilities  pursuant  to  article, 

§41-29-159. 
Results,  information  and  evidence 

received  from  United  States 

drug  enforcement 

administration. 
Reliance  and  action  upon, 
§41-29-167. 
Search  warrants,  authority  to 

execute  and  serve,  §41-29-159. 
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MEDICAL  LICENSURE  —Cont'd 
State  board  of  medical  licensure 

—Cont'd 
Controlled  substances  — Cont'd 
Seizures  of  property  pursuant  to 

article,  authority,  §41-29-159. 
Subpoenas  and  summonses, 

authority  to  issue,  §41-29-159. 
Warrants. 
Administrative  inspections, 

§41-29-157. 
Authority  of  enforcement 
personnel  to  execute  and 
serve,  §41-29-159. 
Hepatitis  B  or  HIV  transmitted  to 
public  by  health  care  provider. 
Practice  requirements  to  protect 
public  from,  §41-34-1. 
Licensing  boards  to  establish, 

§41-34-3. 
Reports  by  health  care  provider  on 
status  as  carrier,  §§41-34-5, 
41-34-7. 

MEDICALLY  UNDERSERVED  AREA 

OR  POPULATION. 
Qualified  health  center  grant 

program,  §§41-99-1  to  41-99-7. 

MEDICAL  NECESSITY  OF 

ADMISSION  TO  HOSPITAL. 

Certification  by  licensed  physician 
insured  person  in  need  of 
immediate  hospital  care. 
Prima  facie  case,  §41-83-21. 

MEDICAL  OR  DENTAL  REVIEW 
COMMITTEES,  §§41-63-1  to 
41-63-29. 

Accreditation  and  quality  assurance 

materials  of  health  care 

organizations. 
Confidentiality,  limitation  on  use  in 
civil  actions  or  other  proceedings, 
§§41-63-21  to  41-63-29. 
Authorization  to  establish,  §41-63-3. 
Confidentiality  of  identity  of  person 

whose  condition  or  treatment 

studied,  §41-63-7. 
Confidentiality  of  proceedings  and 

records  of  committee,  §41-63-9. 
Confidentiality  of  registry  program 

of  the  condition  and  treatment 

of  persons  seeking  medical  care, 

§41-63-4. 
Criminal  penalty  for  disclosing 

identity  of  person  whose 

condition  studied,  §41-63-7. 


MEDICAL  OR  DENTAL  REVIEW 

COMMITTEES  —Cont'd 
Definitions,  §41-63-1. 
Discoverability  and  admissibility 

into  evidence  of  proceedings  and 

records,  §41-63-9. 
Evaluation  or  review  of  diagnosis, 

treatment,  performance  or 

rendition  of  services. 
Purposes  for  which  establishing, 
§41-63-3. 

Identity  of  person  whose  condition 
or  treatment  studied. 

Confidentiality,  criminal  penalty  for 
disclosing,  §41-63-7. 
Immunity  from  liability  of 
furnishers  of  information, 

§41-63-5. 

Immunity  from  liability  of  members 
for  actions  taken,  §41-63-5. 

Limitation  on  discovery  and 

admissibility  of  proceedings  and 
records  of  committees,  §41-63-9. 

Providing  information,  reports  or 
other  data  to  committees, 
§41-63-3. 
Immunity  from  liability  of  persons 
furnishing,  §41-63-5. 

Quality  of  health  care,  evaluating  or 
improving. 
Purposes  for  establishing,  §41-63-3. 

Registry  program  of  the  condition 
and  treatment  of  persons 
seeking  medical  care,  §41-63-4. 

State  health  data  advisory 
committee,  §41-63-4. 

MEDICAL  RADIATION  ADVISORY 
COUNCIL,  §41-58-3. 

MEDICAL  RADIATION 

TECHNOLOGY,  §§41-58  1  to 
41-58-7. 

Assistants,  use  of  services  of, 

§41-58-7. 

Continuing  education,  §§41-58-3, 

41-58-5. 
Definitions,  §41-58-1. 
Exemptions  from  registration 

requirement  to  practice  medical 

radiation  technology,  §41-58-3. 
Fee  for  registration  to  practice 

medical  radiation  technology, 

§41-58-3. 

Medical  radiation  advisory  council, 

§41-58-3. 
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MEDICAL  RADIATION 

TECHNOLOGY  —Cont'd 
Nuclear  medicine  technologist 

defined,  §41-58-1. 
Radiation  therapist  defined,  §41-58-1. 
Radiologic  technologist  defined, 

§41-58-1. 
Radiologist  assistants,  use  of 

services  of,  §41-58-7. 
Registration  to  practice  medical 

radiation  technology. 
Required,  §41-58-3. 
Temporary  registration  to  practice 
specialty,  §41-58-3. 
Rules  and  regulation,  §41-58-3. 

MEDICAL  RECORDS. 
Altering,  destroying,  §41-10-1. 
Cancer  registry. 

Confidentiality  of  patient  records, 
§41-91-11. 
Heirs. 

Obtaining  copies  of  decedents'  records. 
No  executor  or  administrator 

appointed,  procedure,  §41-10-3. 
Hospice  care  programs, 

requirements,  §41-85-21. 
Privileged  and  confidential  nature  of 
information,  §41-85-23. 
Hospital  records  generally,  §§41-9-61 

to  41-9-119. 
Inaccurate  or  misleading 
information. 
Willful  or  reckless  placement, 
§41-10-1. 

Mental  health  patients  in  treatment 
facilities. 

Confidentiality  of  information, 

§41-21-97. 
Right  to  access,  §41-21-102. 
Mississippi  health  information 
network  (MS-HIN). 
Health  information  technology  act, 
§§41-119-1  to  41-119-21. 

MEDICAL  SCHOOLS. 
Anatomical  gifts. 

Who  may  receive  gift,  §41-39-121. 
Health  care  rights  of  conscience, 

§§41-107-1  to  41-107-13. 

MEDICAL  SOCIAL  SERVICES. 
Home  health  agencies. 

Generally,  §§41-71-1  to  41-71-21. 


MENTAL  EXAMINATIONS. 
Commitment  of  persons  with  mental 
illness  or  intellectual  disability. 

Physical  and  mental  examination  of 
person  alleged  to  be  in  need  of 
treatment,  §§41-21-67,  41-21-69. 

MENTAL  HEALTH. 
Absence  without  authorization  from 
treatment  facility. 

Aiding,  abetting  or  assisting  and 

encouraging,  §41-21-107. 
Costs  of  returning  patient,  §41-21-93. 
Issuance  of  arrest  warrant,  §41-21-93. 
Access  to  medical  records. 

Patient  right,  §41-21-102. 
Acute  care  treatment. 

North  Mississippi  and  South 
Mississippi  state  hospitals, 
§§41-19-251  to  41-19-263. 
Administrators. 

Certification  or  licensing  by  state 
board  of  mental  health,  §41-4-7. 
Alcoholism  and  alcohol  abuse. 
Commitment  of  alcoholics  for 
treatment. 
Generally,  §§41-31-1  to  41-31-23. 
Private  facilities,  §§41-32-1  to 
41-32-11. 
Prevention,  control  and  treatment 
generally,  §§41-30-1  to  41-30-39. 
Alternatives  to  commitment  for 

inpatient  care,  §41-21-73. 
Appointment  of  counsel,  §41-21-102. 
Arrest  warrant. 

Issuance  for  patient  absent  without 
authorization  from  facility, 
§41-21-93. 
Assessment  for  support  and 
maintenance  costs  in  state 
hospitals. 
Central  Mississippi  residential  center, 

§41-19-277. 
North  Mississippi  and  South 
Mississippi  state  hospitals, 
§41-19-259. 
Board  of  mental  health. 

Division  of  alcohol  and  drug  misuse. 

Generally,  §§41-30-1  to  41-30-39. 
General  provisions,  §§41-4-1  to 
41-4-27. 

Boswell  regional  center,  §§41-19-201 
to  41-19-213. 
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MENTAL  HEALTH  —Cont'd 
Brookhaven,  Mississippi  crisis 
center. 

Named  in  honor  of  late  Senator  Billy 
V.  Harvey,  §41-4-27. 
Case  managers. 

Certification  or  licensing  by  state 
board  of  mental  health,  §41-4-7. 
Central  Mississippi  residential 

center,  §§41-19-271  to  41-19-281. 
Civil  and  criminal  immunity  for 

acting  in  good  faith,  §41-21-105. 
Civil  rights  not  deprived,  §41-21-101. 
Commitment  of  alcoholics  or  drug 
addicts  for  treatment. 
Commitment  of  mentally  ill  persons 

under  provisions,  §41-31-19. 
Generally,  §§41-31-1  to  41-31-23. 
Private  facilities,  §§41-32-1  to 
41-32-11. 

Commitment  of  persons  in  need  of 
treatment,  §§41-21-61  to  41-21-89. 
Community  service  providers. 

Assistance  by  state  board  of  mental 

health,  §41-4-7. 
Certification  by  state  board  of  mental 

health,  §41-4-7. 
Grievance  reporting. 
Toll-free  telephone  system 

established  by  board  of  mental 
health,  §41-4-7. 
Operational  plan. 

Submission  annually  to  state 

department  of  mental  health, 
§41-4-7. 

Performance  contract  requirements, 
§41-4-7. 

Probationary  period  for  deficiencies, 

§41-4-7. 
Removal  of  certification  for 

deficiencies,  §41-4-7. 
Required  services,  establishment  by 

state  board  of  mental  health, 

§41-4-7. 

Salary  scale  and  career  ladder 
developed  by  personnel  board, 
§41-4-7. 

Worker  qualifications,  establishment 
by  state  board  of  mental  health, 
§41-4-7. 

Confidentiality  of  hospital  records 

and  patient  information, 

§41-21-97. 
Continued  treatment,  periodic 

examination  and  review, 

§41-21-99. 


MENTAL  HEALTH  —Cont'd 
Correspondence  without  censorship, 

§41-21-102. 
Counties. 

Facilities  for  persons  involuntarily 
ordered  admitted  to  treatment 
center. 

Minimum  standards  and  services. 
Certification  and  establishment  by 

department,  §41-4-7. 
Deficiencies  found  by  department, 
effect,  §41-4-7. 
Crisis  intervention  mental  health 

fund,  §41-21-151. 
Crisis  intervention  teams, 
§§41-21-131  to  41-21-143. 
Department  of  mental  health. 
Created,  divisions,  §41-4-5. 
Executive  director. 

Employment,  qualifications,  §41-4-7. 
Medical  director. 

Employment,  qualifications,  §41-4-7. 
Strategic  planning  and  best  practices 
committee,  §41-4-10. 
State  board  of  mental  health, 
cooperation  with,  §41-4-7. 
Transfer  of  patients  to  another 
department  facility,  §41-4-25. 
Discharge  of  patient  from  treatment 
facility. 
Director's  behest,  §41-21-87. 
Writ  of  habeas  corpus. 

Patient,  attorney,  relative  or 
guardian  seeking  release, 
§41-21-89. 
Division  of  mental  health,  §41-4-5. 
Drug  addiction  and  drug  abuse. 
Commitment  for  treatment. 

Generally,  §§41-31-1  to  41-31-23. 
Private  facilities,  §§41-32-1  to 
41-32-11. 
Prevention,  control  and  treatment 
generally,  §§41-30-1  to  41-30-39. 
East  Mississippi  state  hospital, 

§§41-17-1  to  41-17-11. 
EUisville  state  school,  §§41-19-103  to 

41-19-121. 
Emotionally  disturbed  adolescents. 
Specialized  treatment  facility  for 

emotionally  disturbed  adolescents 
located  in  Harrison  county, 
§41-19-291. 
Free  from  restraints,  patient's  right, 
§41-21-102. 


1296 


Index 


MENTAL  HEALTH  —Cont'd 
Habeas  corpus. 

Release  from  facility  sought  by 
patient,  attorney,  relative  or 
guardian,  §41-21-89. 
Hudspeth  regional  center, 
§§41-19-231  to  41-19-245. 
Improperly  causing  person  to  be 
adjudged  mentally  ill. 
North  Mississippi  and  South 
Mississippi  state  hospitals, 
§41-19-261. 
Interagency  commission  on  mental 
health  and  mental  retardation. 
Abohshed,  §41-4-11. 
Involuntary  commitment  of 

alcoholics  or  drug  addicts  for 
treatment. 
Generally,  §§41-31-1  to  41-31-23. 
Private  facilities,  §§41-32-1  to 
41-32-11. 
Legal  incompetency. 

Commitment  not  adjudication, 
§41-21-101. 
Less  restrictive  alternatives. 

Commitment  finding  to  list,  §41-21-73. 
Maltreatment  of  person  in  need  of 

services,  §41-21-107. 
Medicaid. 

Falsification  of  diagnosis,  §41-4-8. 
Nonresidents  in  state  treatment 
facilities. 
Transferring  to  state  of  residence, 
§41-21-91. 
North  Mississippi  regional  center, 

§§41-19-1  to  41-19-17. 
North  Mississippi  state  hospital, 
§§41-17-1  to  41-17-11. 
Acute  treatment  of  mentally  ill, 
§§41-19-251  to  41-19-263. 
Outpatient  commitment  orders, 

§41-21-74. 
Patients'  rights,  §41-21-102. 
Periodic  medical  assessment, 

§41-21-102. 
Persons  in  need  of  mental 
treatment. 
Commitment,  §§41-21-61  to  41-21-109. 
Presumption  that  person 
incompetent. 
Admission  or  commitment  not  to 
create,  §41-21-101. 
Proper  care  and  treatment, 

§41-21-102. 
Purpose  of  chapter,  §41-4-1. 


MENTAL  HEALTH  —Cont'd 
Regional  mental  health  and 

intellectual  disability 

commissions. 

Assistance,  §41-4-7. 
Certification,  §41-4-7. 
Deficiencies. 

Probationary  period,  §41-4-7. 
Removal  of  certification,  §41-4-7. 
Operational  plan. 

Submission  annually  to  state 

department  of  mental  health, 
§41-4-7. 
Required  services,  §41-4-7. 
Worker  qualifications,  §41-4-7. 
Regional  mental  illness  and 

intellectual  disability  facilities 
and  services,  §§41-19-31  to 
41-19-43. 
Commitment  of  patients  by 

chancellors  or  chancery  clerks, 
§§41-19-41,  41-19-43. 
Contributions  by  municipality  in 

region,  §41-19-39. 
Location  of  facilities  and  services, 

§41-19-37. 
Regional  commission,  §§41-19-33, 

41-19-35. 
Selection  of  regional  district, 

§41-19-31. 
Special  tax  for  construction,  operation 

and  maintenance,  §41-19-39. 
Zoning  ordinances  and  regulations, 
subject  to,  §41-19-38. 
Regulations. 

Authority  to  promulgate,  §41-4-1. 
Rehabilitation  facilities  for 

adolescents  with  mental  illness 
or  intellectual  disability, 
§41-21-109. 
Reimbursement  by  patient  or 

resident  financially  able  to  pay. 
State  institutions  enumerated, 
§41-7-73. 

Reimbursement  to  state  hospital  for 
support  and  maintenance  costs. 

Central  Mississippi  residential  center, 

§41-19-277. 
North  Mississippi  and  South 
Mississippi  state  hospitals, 
§41-19-259. 
Religious  practices,  §41-21-102. 
Representation  by  counsel, 

§41-21-102. 
Restricting  patient's  rights, 
§41-21-102. 
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MENTAL  HEALTH  —Cont'd 
Return  of  patient  to  custody  of 

court,  §41-21-87. 
Security  guards  and  campus  police 
at  facilities. 
Designation  and  police  powers, 
§41-4-23. 
Settlements. 

Legal  settlements  of  persons  with 
mental  illness. 
Rules  applicable,  §41-21-35. 
South  Mississippi  regional  center. 

Generally,  §§41-19-141  to  41-19-157. 
South  Mississippi  state  hospital, 
§§41-17-1  to  41-17-11. 
Acute  treatment  of  mentally  ill, 
§§41-19-251  to  41-19-263. 
Specialized  treatment  facility  for 
emotionally  disturbed 
adolescents  located  in  Harrison 
county. 
Admissions,  §41-19-291. 
Direction  and  control. 

State  board  of  mental  health, 
§41-19-291. 
Funding,  §41-19-291. 
Lease  of  facility. 

No  funds  provided,  §41-19-291. 
Powers,  §41-19-291. 
School  to  meet  educational  needs  of 
patients. 

Establishment,  operation,  authority, 
§41-19-291. 
State  agency,  designation,  §41-19-291. 
Support  and  maintenance  costs. 

Assessment,  §41-19-291. 
Unlawful  acts,  §41-19-291. 
Specialized  treatment  facility  for 
emotionally  disturbed  located  in 
Harrison  county,  §41-21-109. 
State  hospital  at  Whitfield,  §§41-17-1 

to  41-17-11. 
State  mental  institutions. 
East  Mississippi  state  hospital, 

§§41-17-1  to  41-17-11. 
North  Mississippi  state  hospital, 

§§41-17-1  to  41-17-11. 
South  Mississippi  state  hospital, 

§§41-17-1  to  41-17-11. 
State  hospital  at  Whitfield,  §§41-17-1 
to  41-17-11. 
Substance  abuse. 

Commitment  for  treatment. 

Generally,  §§41-31-1  to  41-31-23. 
Private  facilities,  §§41-32-1  to 
41-32-11. 


MENTAL  HEALTH  —Cont'd 
Substance  abuse  — Cont'd 
Prevention,  control  and  treatment 
generally,  §§41-30-1  to  41-30-39. 
Telephone  calls,  rights  of  patient  to 

make,  §41-21-102. 
Therapists. 

Certification  or  licensing  by  state 
board  of  mental  health,  §41-4-7. 
Transfer  of  patient  from  one  facility 

to  another,  §41-21-87. 
Treatment  plans  to  be  established. 
Persons  receiving  treatment  paid  for 
by  department  funds,  §41-4-7. 
Unlawfully  causing  person  to  be 
adjudged  in  need  of  services  or 
incompetent,  §41-21-107. 
Veterans  administration 

commitment,  §41-21-77. 
Visitors,  rights  of  patient  to  receive, 

§41-21-102. 
Voluntary  admission  to  facility, 
§41-21-103. 

MENTAL  HEALTH,  STATE 

DEPARTMENT  OF. 
Created,  divisions,  §41-4-5. 
Early  intervention  services  for 
infants  and  toddlers. 
Generally,  §§41-87-1  to  41-87-19. 
Participating  agency,  §41-87-5. 
Executive  director. 

Employment,  qualifications,  §41-4-7. 
Intermediate  care  facilities  for  the 
mentally  retarded  (ICFMR). 
Public  or  private  entities,  authority  to 
contract  with  and  transfer  beds, 
§41-4-18. 
Medical  director. 

Employment,  qualifications,  §41-4-7. 
Strategic  planning  and  best 

practices  committee,  §41-4-10. 
State  board  of  mental  health, 
cooperation  with,  §41-4-7. 

MENTAL  HEALTH  CRISIS 

INTERVENTION  CENTERS. 

Regional  offices  established  by  state 
board  of  mental  health,  §41-4-7. 

MENTAL  HEALTH  HOLDING 

CENTERS. 
Establishment  by  state  board  of 

mental  health,  §41-4-7. 

MENTAL  INSTITUTIONS. 
Boswell  regional  center. 

Generally,  §§41-19-201  to  41-19-213. 
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MENTAL  INSTITUTIONS  —Cont'd 
Central  Mississippi  residential 

center,  §§41-19-271  to  41-19-281. 
Commitment  of  persons  in  need  of 
treatment,  §§41-21-61  to  41-21-89. 
East  Mississippi  state  hospital, 

§§41-17-1  to  41-17-11. 
EUisville  state  school,  §§41-19-103  to 

41-19-121. 
Hudspeth  regional  center. 

Generally,  §§41-19-231  to  41-19-245. 
North  Mississippi  regional  center. 

Generally,  §§41-19-1  to  41-19-17. 
North  Mississippi  state  hospital, 
§§41-17-1  to  41-17-11. 
Acute  treatment  of  mentally  ill, 
§§41-19-251  to  41-19-263. 
South  Mississippi  state  hospital, 
§§41-17-1  to  41-17-11. 
Acute  treatment  of  mentally  ill, 
§§41-19-251  to  41-19-263. 
State  hospital  at  Whitfield,  §§41-17-1 
to  41-17-11. 

MENTALLY  INCOMPETENT. 
Commitment  of  persons  in  need  of 
treatment,  §§41-21-61  to  41-21-89. 

MENTALLY  RETARDED. 
Commitment  of  persons  in  need  of 
treatment,  §§41-21-61  to  41-21-89. 
Early  intervention  services  for 
infants  and  toddlers. 
Generally,  §§41-87-1  to  41-87-19. 
State  board  of  mental  health. 
General  provisions,  §§41-4-1  to 
41-4-27. 

MERCY  KILLING. 
Health  care  decisions. 

Not  authorized  by  provisions, 
§41-41-227. 

MESCALINE. 

Schedule  I  controlled  substance, 

§41-29-113. 
Uniform  controlled  substances  law 
generally,  §§41-29-101  to 
41-29-191. 

METHADONE. 

Schedule  II  controlled  substance, 

§41-29-115. 
Uniform  controlled  substances  law 
generally,  §§41-29-101  to 
41-29-191. 

METHAMPHETAMINE. 
Schedule  II  controlled  substance, 

§41-29-115. 


METHAMPHETAMINE  —Cont'd 
Uniform  controlled  substances  law 

generally,  §§41-29-101  to 

41-29-191. 

MIDWIVES. 
Dead  fetus. 

Regulations  for  disposition,  §41-39-3. 
Eye  inflammation  of  newborns, 

§§41-35-1  to  41-35-11. 
Duty  to  make  report,  §41-35-3. 
Duty  to  use  prophylactic  in  eyes  at 
childbirth,  §41-35-9. 

MILEAGE  EXPENSES. 
Chemist  performing  chemical 

analysis  in  criminal 

investigation,  §41-37-21. 
Community  hospital  trustees, 

§41-13-29. 
State  board  of  health,  §41-3-4. 

MILITARY. 

Birth  certificates  to  armed  forces 
volunteers. 

Free  certificate,  §41-57-25. 

MILK  AND  MILK  PRODUCTS. 
State  board  of  health. 

Powers,  §41-3-15. 

MINORITIES. 

Sickle  cell  testing  program,  §§41-24-1 
to  41-24-5. 

MINORS. 
Abortion. 

Parental  consent  for  performance  of 
abortion  upon  minor,  §§41-41-51 
to  41-41-63. 
Early  intervention  services  for 

infants  and  toddlers,  §§41-87-1  to 
41-87-19. 
Hearing  loss. 

Newborns,  infants  and  toddlers. 
Early  identification  system, 
§§41-90-1  to  41-90-9. 
Pediatric  skilled  nursing  facilities. 
Pediatric  extended  care  centers, 
§§41-125-1  to  41-125-23. 

MISCARRIAGES. 

Death  certificate  of  female. 

Indicating  on  certificate,  §41-57-13. 

MISDEMEANORS. 
Abortion. 

Women's  health  defense  act  of  2013. 
Penalties  for  violation,  §41-41-111. 


1299 


Index 


MISREPRESENTATION. 
Controlled  substances. 

Acquiring  or  obtaining  possession  by, 
§41-29-144. 
Prescriptions  for  controlled 
substances. 

Acquiring  or  obtaining  possession  by, 
§41-29-144. 

MISSISSIPPI  ADOLESCENT 

CENTER  AT  BROOKHAVEN, 

§41-21-109. 
Administration,  §41-19-301. 
Admissions,  §41-19-301. 
Care  and  treatment  of  persons  with 
intellectual  disability. 
Purpose,  §41-19-301. 
Congressional  acts  pertaining  to 
intellectual  disabilities. 
State  agency  for  carrying  out, 
§41-19-301. 
Constructing  and  equipping, 

§41-19-301. 
Escape  of  legally  committed 
resident. 
Criminal  penalty,  §41-19-301. 
Firearm,  deadly  weapon,  explosive. 
Unlawfully  bringing  into  facility. 
Criminal  penalty,  §41-19-301. 
Improperly  causing  person  to  be 
adjudged  as  person  with 
intellectual  disability. 
For  purposes  of  admitting,  criminal 
penalty,  §41-19-301. 
Reimbursement  by  patient  or 

resident  financially  able  to  pay. 
State  institutions  enumerated, 
§41-7-73. 

School  to  meet  educational  needs  of 
clients. 

Authority  to  establish,  §41-19-301. 
Support  and  maintenance  costs. 

Assessed  persons  admitted, 
§41-19-301. 

MISSISSIPPI  BUREAU  OF 

NARCOTICS. 
Administrative  inspection  warrants. 

Controlled  substances,  §41-29-157. 
Bond  of  bureau  officers  and 

employees,  §41-29-161. 
Cooperation  with  bureau,  §41-29-109. 
Creation,  composition, 

qualifications,  §41-29-107. 
Informers,  payments  to,  §41-29-160. 


MISSISSIPPI  BUREAU  OF 

NARCOTICS  —Cont'd 
Interception  of  wire  or  oral 

communications. 
Reports  by  director  to  Mississippi 
administrative  office  of  courts, 
§41-29-527. 
Money  spent  to  purchase  controlled 

substances,  disposition  on 

return,  §41-29-160. 
No  knock  entry  to  execute  search 

warrant. 
Controlled  substances,  §41-29-157. 
Powers  and  duties,  §41-29-111. 
Powers  of  enforcement  personnel  in 

carrying  out  controlled 

substances  law,  §41-29-159. 
Production  of  business  records  and 

documents  for  investigation, 

§41-29-187. 
Required  reports  to  bureau, 

§41-29-168. 
Search  warrants. 

Controlled  substances,  §41-29-157. 
Special  contract  agents  or 

investigators,  §41-29-112. 
Uniform  controlled  substances  law. 

Generally,  §§41-29-101  to  41-29-191. 
Vehicles,  §41-29-108. 
Work  program,  persons  convicted  of 

offense,  §41-29-110. 

MISSISSIPPI  CAUSTIC  POISON 
LAW  OF  1930,  §§41-29-1  to 
41-29-17. 

MISSISSIPPI  CHILD 

IMMUNIZATION  ACT  OF  1994, 

§§41-88-1,  41-88-3. 

MISSISSIPPI  CHILDREN'S  HEALTH 
CARE  ACT,  §§41-86-1  to  41-86-21. 

MISSISSIPPI  CHILDREN'S 

REHABILITATION  CENTER, 

§§41-11-102  to  41-11-113. 
Admission  or  treatment  not  refused 

based  on  ability  to  pay,  §41-7-71. 
No  priority  in  admitting  patients, 

§41-7-87. 

Patient's  personal  deposit  fund, 

§41-7-90. 
Reimbursement  by  patient  or 

resident  financially  able  to  pay, 

§41-7-71. 
Ascertaining  financial  ability, 
§41-7-71. 
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MISSISSIPPI  CHILDREN'S 

REHABILITATION  CENTER 

—Cont'd 
Reimbursement  by  patient  or 

resident  financially  able  to  pay 

—Cont'd 

Assessment  and  collection  of  charges, 
§41-7-79. 

Deposit  of  funds  collected,  §41-7-91. 
Establishing  amount  to  be  paid 

monthly,  §41-7-71. 
Exempted  money,  §41-7-95. 
Homestead  not  considered,  §41-7-79. 
Investigation  of  financial  ability, 

§41-7-79. 
Maximum  charges,  basis,  §41-7-79. 
Patient's  personal  deposit  fund  applied 

for  pajrment  of  care,  §41-7-90. 
Periodic  payments,  agreements, 

§41-7-79. 
State  institutions  enumerated, 

§41-7-73. 
Suits  for  reimbursement,  §41-7-79. 
Undue  hardship  on  person  responsible 
for  payment,  §41-7-79. 
State  board  of  mental  health  not 
vested  with  authority  over, 
§41-4-17. 
Unclaimed  personal  property, 
disposition,  §41-7-90. 

MISSISSIPPI  COUNCIL  ON 

OBESITY  PREVENTION  AND 
MANAGEMENT,  §§41-101-1, 
41-101-3. 

MISSISSIPPI  DENTAL 

ASSOCIATION. 
Evaluation  and  review  of 

professional  health  services 
providers. 
Medical  or  dental  review  committees 
generally,  §§41-63-1  to  41-63-29. 
Persons  furnishing  information 
relating  to  condition  and 
treatment  of  person  to 
association,  §41-63-3. 
Immunity  from  liability  of  person 
furnishing,  §41-63-5. 

MISSISSIPPI  HEALTH  CARE 

CERTIFICATE  OF  NEED  LAW 
OF  1979,  §§41-7-171  to  41-7-209. 

MISSISSIPPI  HEALTH  CARE 

COMMISSION. 
Abolition  and  transfer  of  functions, 

§41-7-175. 


MISSISSIPPI  HEALTH  CARE 

PURCHASING  POOL,  §41  95-7. 

MISSISSIPPI  HEALTH  FINANCE 
AUTHORITY,  §§41-95-1  to  41-95-7. 

MISSISSIPPI  HEALTH 

INFORMATION  NETWORK 
(MS-HIN),  §§41-119-1  to  41-119-21. 

Appropriation,  grants,  donations. 

Acceptance,  power  and  authority, 
deposit,  §41-119-7. 
Board  of  directors. 

Business  conducted  by  majority  of 

quorum,  §41-119-5. 
Bylaws  for  operation,  adoption, 

§41-119-5. 
Chairperson,  §41-119-5. 
Immunity,  §41-119-9. 
Membership,  §41-119-5. 
MS-HIN  governed  by,  §41-119-5. 
Powers,  §41-119-7. 
Quorum,  §41119-5. 
Confidentiality  of  data  and 
information  in  network, 
§41-119-13. 
Definitions,  §41-119-15. 
Disclosures  permitted,  §41-119-13. 
Duties,  §41-119-7. 

Electronic  health  records  or  EHR. 

Defined,  §41-119-15. 
Established,  §41-119-5. 
Executive  director. 
Appointment,  powers  and  duties, 
§41-119-7. 
Existing  health  information 
technology  systems. 
State  agencies  required  to  survey 
before  acquiring  health 
information  technology, 
§41-119-17. 
Federal  freedom  of  information  act. 
Patient  specific  information  not  subject 
to,  §41-119-13. 
Health  care  provider. 

Primary  source  for  patient  records, 
§41-119-11. 
Health  information  technology  act. 

Short  title,  §41-119-1. 
Health  information  technology  or 
HIT. 

Defined,  §41-119-15. 
Immunity. 

MS-HIN  board,  employees,  staff, 
§41-119-9. 
Information,  data,  processes, 
software  developed. 
Property  rights,  §41-119-11. 
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MISSISSIPPI  HEALTH 

INFORMATION  NETWORK 
(MS-HIN)  —Cont'd 

Legislative  audit  committee. 

Report  regarding  electronic  health 
records  system  items,  §41-119-19. 
License  to  retrieve  and  use 
information. 
Nonexclusive  license  granted 
participants  or  subscribers, 
§41-119-11. 
Malpractice  claims. 

Not  subject  to,  §41-119-9. 
Not  health  care  provider,  §41-119-9. 
Patients  desiring  copy  of  personal 
medical  records. 
Request  to  health  care  provider  not 
MS-HIN,  §41-119-11. 
Primary  source  for  patient  records. 

Health  care  provider,  §41-119-11. 
Property  rights. 

Information,  data,  processes,  software 
developed,  §41-119-11. 
Public-private  partnership, 

§41-119-3. 
Purposes,  §41-119-7. 
Short  title. 

Health  information  technology  act, 
§41-119-1. 
Sunset  provision. 

Repeal  of  provisions,  §41-119-21. 

MISSISSIPPI  HEALTH  POLICY  ACT 
OF  1994,  §§41-95-1  to  41-95-7. 

MISSISSIPPI  HOSPICE  LAW  OF 
1995,  §§41-85-1  to  41-85-25. 

MISSISSIPPI  INDIVIDUAL  ON-SITE 
WASTEWATER  DISPOSAL 
SYSTEM  LAW,  §§41-67-1  to 
41-67-41. 

MISSISSIPPI  MEDICAL  EXAMINER 
ACT  OF  1986,  §§41-61-51  to 
41-61-79. 

MISSISSIPPI  PUBLIC  HEALTH 

LABORATORY. 
Director. 

Management  and  responsibility  for 
laboratory,  appointment,  duties, 
compensation,  §41-3-21. 
Dr.  F.E.  "Ed"  Thompson  Jr. 

Laboratory  named  for,  §41-3-22. 
Established  in  department  of  health, 

§41-3-21. 
Fund. 

Estabhshed,  §41-3-23. 


MISSISSIPPI  PUBLIC  HEALTH 

LABORATORY  —Cont'd 
Fund  —Cont'd 

Use  of  money  in  fund,  §41-3-23. 
Other  funds  utilized  to  support. 

Authority  of  department,  §41-3-23. 
Powers  and  duties,  §41-3-21. 

MISSISSIPPI  QUALIFIED  HEALTH 
CENTER  GRANT  PROGRAM. 

Health  centers  serving  uninsured  or 
medically  indigent  or 
underserved  area,  §§41-99-1  to 
41-99-7. 

MISSISSIPPI  REVISED  UNIFORM 
ANATOMICAL  GIFT  ACT, 

§§41-39-101  to  41-39-149. 

MISSISSIPPI  RURAL  HOSPITAL 
FLEXIBILITY  ACT  OF  1998. 

Rural  health  network,  §§41-9-201  to 
41-9-217. 

MISSISSIPPI  SAFE  DRINKING 

WATER  ACT  OF  1997,  §§41  26-1  to 
41-26-101. 

MISSISSIPPI  STATE  HOSPITAL. 
Admission  or  treatment  not  refused 

based  on  ability  to  pay,  §41-7-71. 
Commitment  of  alcoholics  or  drug 

addicts. 
Generally,  §§41-31-1  to  41-31-23. 
No  priority  in  admitting  patients, 

§41-7-87. 

Patient's  personal  deposit  fund, 

§41-7-90. 
Reimbursement  by  patient  or 

resident  financially  able  to  pay, 

§41-7-71. 
Ascertaining  financial  ability, 
§41-7-71. 

Assessment  and  collection  of  charges, 
§41-7-79. 

Deposit  of  funds  collected,  §41-7-91. 
Establishing  amount  to  be  paid 

monthly,  §41-7-71. 
Exempted  money,  §41-7-95. 
Homestead  not  considered,  §41-7-79. 
Investigation  of  financial  ability, 

§41-7-79. 
Maximum  charges,  basis,  §41-7-79. 
Patient's  personal  deposit  fund  applied 

for  payment  of  care,  §41-7-90. 
Periodic  payments,  agreements, 

§41-7-79. 
State  institutions  enumerated, 

§41-7-73. 
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MISSISSIPPI  STATE  HOSPITAL 

—Cont'd 
Reimbursement  by  patient  or 

resident  financially  able  to  pay 

—Cont'd 

Suits  for  reimbursement,  §41-7-79. 
Undue  hardship  on  person  responsible 
for  payment,  §41-7-79. 
Unclaimed  personal  property, 
disposition,  §41-7-90. 

MISSISSIPPI  STATE  HOSPITAL  AT 

WHITFIELD. 
Subject  to  jurisdiction  and  control 

of  state  board  of  mental  health, 

§41-4-11. 

MISSISSIPPI  STATE  MEDICAL 

ASSOCIATION. 
Evaluation  and  review  of 

professional  health  services 
providers. 
Medical  or  dental  review  committees 
generally,  §§41-63-1  to  41-63-29. 
Persons  providing  information, 

reports  or  other  data  relating  to 
condition  and  treatment  of  any 
person,  §41-63-3. 
Immunity  of  persons  furnishing 
information,  §41-63-5. 

MISSISSIPPI  STATE 
PHARMACEUTICAL 
ASSOCIATION. 
Evaluation  and  review  of 

professional  health  services 
providers. 
Medical  or  dental  review  committees 
generally,  §§41-63-1  to  41-63-29. 
Persons  furnishing  information 
relating  to  condition  and 
treatment  of  another  person  to 
association,  §41-63-3. 
Immunity  from  liability  of  persons 
furnishing  information,  §41-63-5. 

MISSISSIPPI  TASK  FORCE  ON 

HEART  DISEASE  AND  STROKE 
PREVENTION,  §§41-103-1, 
41-103-3. 

MISSISSIPPI  TRAUMA  ADVISORY 
COMMITTEE,  §41-59-7. 

MOBILE  HOME  PARKS. 
Sanitary  codes  for  house  trailer 
camps,  §41-25-13. 


MOBILE  HOME  PARKS  —Cont'd 
Sanitation,  annual  permit  fee, 

§41-25-3. 

MOBILE  HOMES. 

Sanitary  codes  for  house  trailers, 

§41-25-13. 

MOBILE  PHONES. 
Interception  of  wire  or  oral 
communications. 

Generally,  §§41-29-501  to  41-29-536. 
Pen  registers,  §41-29-701. 

MONEY. 

Criminal  forfeiture. 

Controlled  substance  violations, 
§41-29-153. 

MONITORING  OF  WIRE  OR  ORAL 

COMMUNICATIONS. 
General  provisions,  §§41-29-501  to 

41-29-536. 

MONOPOLIES  AND  RESTRAINT  OF 
TRADE. 

Rural  health  network,  §41-9-211. 

MONROE  COUNTY. 

Construction,  expansion  or 
conversion  of  psychiatric 
residential  treatment  facility 
beds. 

Certificate  of  need,  §41-7-191. 

MORGUES  OR  MORGUE 

FACILITIES. 
County  medical  examiners  and 

county  medical  examiner 

investigators,  §41-61-79. 

MORNING  AFTER  PILL. 
Restrictions. 

Women's  health  defense  act  of  2013, 
§§41-41-101  to  41-41-117. 

MORPHINE. 

Dealers,  sentencing,  §41-29-139. 
Schedule  I  controlled  substance, 

§41-29-113. 
Schedule  II  controlled  substance, 

§41-29-115. 
Schedule  HI  controlled  substances, 

§41-29-117. 
Uniform  controlled  substances  law 

generally,  §§41-29-101  to 

41-29-191. 
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MORTUARY  STATISTICS. 
Municipal  power  to  enforce 
collection  and  registration, 

§41-3-57. 

MOSQUITO  CONTROL. 
County  mosquito  control 
commissions. 

General  provisions,  §§41-27-1  to 
41-27-133. 
Hotels  and  innkeepers  to  provide 
guests  with  effective  protection 
against,  §§41-49-1  to  41-49-9. 
Rice  field  mosquitoes. 

General  provisions,  §§41-27-101  to 
41-27-133. 

MOTION  PICTURES. 

Controlled  substance  sold, 

dispensed,  distributed,  etc., 
within  certain  distance  of 
theater. 
Enhanced  penalty,  §41-29-142. 

MOTIONS. 

Bureau  of  narcotics  investigations 
into  controlled  substances  law 
violations. 

Communication  records  to  aid  in 
investigations,  §41-29-536. 
Controlled  substances  law  violations 
investigations. 
Communication  records  to  aid  in 
investigations,  §41-29-536. 
Interception  of  wire  and  oral 
communication. 
Bureau  of  narcotics  attorneys  filing 
motion  to  aid  in  investigations  of 
controlled  substances  law 
violations,  §41-29-536. 
Suppression  of  communications, 
§41-29-525. 
Pretrial  motions. 

Suppression  of  intercepted 

communications,  §41-29-525. 
Suppression  of  intercepted 

communications,  §41-29-525. 
Wiretapping. 

Aid  in  investigations  of  uniform 
controlled  substances  law 
violations,  §41-29-536. 
Suppression  of  intercepted 

communications,  §41-29-525. 

MOTION  TO  SUPPRESS 
INTERCEPTED 

COMMUNICATIONS,  §41-29  525. 


MOTOR  VEHICLES. 
Bureau  of  narcotics. 

Vehicles  for  use  of  bureau,  §41-29-108. 
Controlled  substances. 
Forfeiture. 

Inquiry  into  ownership,  §41-29-177. 
Official  or  governmental  use, 

§41-29-181. 
Property  subject  to,  §41-29-153. 
Operator  possessing  marihuana, 
§41-29-139. 
County  medical  examiner 
investigators. 
Furnishing,  emergency  flashing  lights 
or  siren,  §41-61-79. 
County  medical  examiners. 

Furnishing,  emergency  flashing  lights 
or  siren,  §41-61-79. 
Forfeiture. 

Controlled  substances  violations, 
§41-29-153. 
Inquiry  into  ownership,  §41-29-177. 
Official  or  governmental  use, 
§41-29-181. 
Interception  of  wire  or  oral 

communication  within  vehicle. 
Order  authorizing,  §41-29-515. 
Marihuana,  possession  by  operator, 

§41-29-139. 
Medical  examiners. 

County  medical  examiners  and  county 
medical  examiner  investigators. 
Furnishing  vehicle,  emergency 
flashing  lights  or  siren, 
§41-61-79. 
Wiretapping. 

Order  authorizing  interception  of 
communication  within  vehicle, 
§41-29-515. 

MS-HIN. 

Mississippi  health  information 

network,  §§41-119-1  to  41-119-21. 

MUNICIPAL  BONDS. 
Community  hospitals,  §§41-13-19  to 
41-13-23. 

MUNICIPALITIES. 
Ambulance  service. 

Emergency  medical  service  districts, 
§§41-59-51  to  41-59-59. 
Established  to  provide  ambulance 
service  for  areas,  §41-59-51. 
Licensing,  permits  for  vehicles, 
prepaid  service,  §§41-59-1  to 
41-59-85. 
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MUNICIPALITIES  —Cont'd 
Ambulance  service  — Cont'd 
Providing  generally,  §§41-55-1  to 
41-55-9. 
Appropriations. 

University  of  Mississippi  medical 
center. 

Residents  using  facilities,  §41-11-7. 
Birth  statistics. 

Power  to  enforce  collection  and 
registration,  §41-3-57. 
Bond  issues. 

Community  hospitals,  §§41-13-19  to 
41-13-23. 
Children  with  an  intellectual 
disability. 
Nonprofit  corporations  operating 
programs  for. 
Contributions  to,  certain 

municipalities,  §41-19-91. 
Community  hospitals. 

Generally,  §§41-13-10  to  41-13-53. 
County  mosquito  control 
commissions. 
Providing  municipality  services, 
payment  of  cost,  §41-27-9. 
Death  statistics. 

Power  to  enforce  collection  and 
registration,  §41-3-57. 
Donations. 

Children  with  an  intellectual 
disability. 
Nonprofit  corporations  operating 
programs  for. 
Contributions  to,  certain 

municipalities,  §41-19-91. 
Drinking  water. 

Local  governments  and  rural  water 
systems  improvements  revolving 
loan  and  grant  program,  §41-3-16. 
Administration  by  state  board  of 
health,  §41-3-15. 
Safe  drinking  water  act  of  1997, 
§§41-26-1  to  41-26-101. 
Emergency  medical  service  districts, 

§§41-59-51  to  41-59-59. 
Emergency  medical  services. 

Election  of  municipality  to  be  included 

or  excluded,  §41-59-47. 
Generally,  §§41-59-1  to  41-59-85. 
Health,  safety  and  welfare. 
General  powers  of  municipal 

governing  authorities,  §41-3-57. 
Hospitals. 

Community  hospital,  §§41-13-10  to 
41-13-53. 


MUNICIPALITIES  —Cont'd 
Hospitals  — Cont'd 

Conveyance  of  facilities  or  property, 
§41-7-145. 
Individual  on-site  wastewater 
disposal  systems. 
Authority  to  adopt  more  restrictive 
ordinances,  §41-67-15. 
Mortuary  statistics. 

Power  to  enforce  collection  and 
registration,  §41-3-57. 
Nonprofit  organizations. 
Donations  to. 
Nonprofit  corporations  operating 
programs  for  children  with  an 
intellectual  disability. 
Contributions  to,  certain 

municipalities,  §41-19-91. 
Septic  tanks  and  systems. 
Authority  to  adopt  more  restrictive 
ordinances  relating  to  individual 
on-site  wastewater  disposal 
systems,  §41-67-15. 
Sewers  and  drains. 
Individual  on-site  wastewater  disposal 
systems. 

Approval  in  areas  where  otherwise 
not  approved,  §41-67-11. 
Sexually  transmitted  disease 

enforcement  by  state  board  of 
health. 

Donations  by  town  or  city  to  board, 
§41-23-31. 
University  of  Mississippi  medical 
center. 

Appropriations  by  counties  whose 

residents  use  facilitates,  §41-11-7. 
Water  and  wastewater  management. 
Local  governments  and  rural  water 
systems  improvements  revolving 
loan  and  grant  program,  §41-3-16. 
Administration  by  state  board  of 
health,  §41-3-15. 
Mississippi  safe  drinking  water  act  of 
1997,  §§41-26-1  to  41-26-101. 

MURIATIC  ACID. 

Listed  precursor  chemical  or  drug, 

§41-29-313. 
Purchasing,  possessing,  transferring  or 
distributing,  §41-29-313. 

N 

NARCOTICS. 
Bureau  of  narcotics. 

Generally,  §§41-29-107  to  41-29-112. 
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NARCOTICS  —Cont'd 
Criminal  forfeiture. 

Procedure  generally,  §§41-29-176  to 
41-29-185. 
Defined,  §41-29-105. 
Forfeiture. 

Procedure  generally,  §§41-29-176  to 
41-29-185. 
Generally,  §§41-29-301  to  41-29-317. 
License  to  manufacture,  produce  or 
supply  at  wholesale,  §§41-29-301, 
41-29-303,  41-29-311. 
Mississippi  bureau  of  narcotics. 

Generally,  §§41-29-107  to  41-29-112. 
Precursor  chemicals  or  drugs. 
Anhydrous  ammonia  stealing  or 
unlawfully  taking  or  carrying 
away,  §41-29-313. 
Farmers  storing  or  using  for  farming 

operations,  §41-29-313. 
Listed  chemical  or  drugs,  §41-29-313. 
Purchasing,  possessing,  transferring  or 
distributing,  §41-29-313. 
Prescription  requirements  for 

controlled  substances,  §41-29-137. 
Schedule  of  controlled  substances, 

§§41-29-113  to  41-29-121. 
Uniform  controlled  substances  law. 
Generally,  §§41-29-101  to  41-29-191. 

NATURAL  DEATH. 

Uniform  health-care  decisions  act, 

§§41-41-201  to  41-41-229. 

NEGOTIABLE  INSTRUMENTS. 
Criminal  forfeiture. 

Controlled  substance  violations, 
§41-29-153. 

NEWBORNS. 

Birthing  centers,  §§41-77-1  to 

41-77-25. 
Detection  of  hypothyroidism, 

phenylketonuria, 

hemoglobinopathy  and 

galactosemia,  §§41-21-201, 

41-21-203. 
Early  intervention  services  for 

infants,  §§41-87-1  to  41-87-19. 
Eye  inflammation  of  newborns, 

§§41-35-1  to  41-35-11. 
Inflammation  of  the  eyes  defined, 
§41-35-1. 

Investigations  by  local  health  officer, 
§41-35-5. 

Local  health  officer's  duties,  §41-35-5. 


NEWBORNS  —Cont'd 

Eye  inflammation  of  newborns 

—Cont'd 

Misdemeanor  for  violating  chapter, 

§41-35-11. 
Prophylactic  against  inflammation. 
Duty  of  those  in  attendance  to  use, 
§41-35-9. 

Reports,  duty  of  health  care  provider 

to  make,  §41-35-3. 
Reports  by  local  health  officer, 

§41-35-5. 
State  board  of  health's  duties, 

§41-35-7. 
Use  of  prophylactic  against 

inflammation  at  childbirth. 
Duty  of  those  in  attendance, 
§41-35-9. 
Hearing  loss. 

Newborns,  infants  and  toddlers. 
Early  identification  system, 
§§41-90-1  to  41-90-9. 
Improved  health  care  for  premature 
infants. 

Recommendations  and  strategies, 
development,  §41-117-5. 
Nurse-family  partnership  pilot 
program. 
Pregnancy  outcomes,  improvement, 
§41-117-3. 
Perinatal  health  care,  §§41-81-1, 

41-81-3. 
Phenylketonuria  (PKU). 
Newborn  screening  program, 
§§41-21-201,  41-21-203. 

NEWBORN  SCREENING  PROGRAM, 

§§41-21-201,  41-21-203. 

NEWTON  COUNTY. 
Certificate  of  need  for  nursing 
facility  beds. 

Priority  to  county-owned  hospital, 
§41-7-191. 

NITRIC  ACID. 

Caustic  poison  law  of  1930,  §§41-29-1 
to  41-29-17. 

NO  KNOCK  ENTRIES  TO  EXECUTE 

SEARCH  WARRANT. 
Controlled  substances,  §41-29-157. 

NONPROFIT  DENTAL  SERVICE 

CORPORATIONS. 
State  board  of  health. 

General  provisions,  §§41-3-1.1  to 
41-3-19. 
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NONRESIDENTS. 
Mental  patients  from  another  state 
in  state  treatment  facilities. 

Transferring  to  state  residence, 
§41-21-91. 

NONTRANSIENT,  NONCOMMUNITY 

PUBLIC  WATER  SYSTEMS. 
Constructing  or  changing, 
requirements,  §41-26-8. 
Defined,  §41-26-3. 
Safe  drinking  water  act  of  1997. 
Generally,  §§41-26-1  to  41-26-101. 

NORTH  MISSISSIPPI  REGIONAL 

CENTER,  §§41-19-1  to  41-19-17. 
Acquisition  of  land  for  center, 

§41-19-3. 
Administered  by  state  board  of 

mental  health,  §41-19-7. 
Admission  or  treatment  not  refused 

based  on  ability  to  pay,  §41-7-71. 
Assessment  of  support  and 

maintenance  costs,  §41-19-13. 
Constructing,  §41-19-5. 
Equipping,  §41-19-5. 
Escape  or  concealing  escapee, 

§41-19-15. 
Federal  acts  pertaining  to 

intellectual  disabilities. 
Designation  as  state  agency  for 
carrjdng  out,  §41-19-17. 
Firearm,  deadly  weapon  or 

explosive  brought  into  center  or 

on  grounds,  §41-19-15. 
Improperly  causing  person  to  be 

admitted,  §41-19-15. 
Location,  §41-19-3. 
No  priority  in  admitting  patients, 

§41-7-87. 

Patient's  personal  deposit  fund, 

§41-7-90. 
Purpose,  §41-19-1. 
Reimbursement  by  patient  or 

resident  financially  able  to  pay, 

§41-7-71. 
Ascertaining  financial  ability, 
§41-7-71. 

Assessment  and  collection  of  charges, 
§41-7-79. 

Deposit  of  funds  collected,  §41-7-91. 
Establishing  amount  to  be  paid 

monthly,  §41-7-71. 
Exempted  money,  §41-7-95. 
Homestead  not  considered,  §41-7-79. 


NORTH  MISSISSIPPI  REGIONAL 

CENTER  —Cont'd 
Reimbursement  by  patient  or 

resident  financially  able  to  pay 

—Cont'd 
Investigation  of  financial  ability, 

§41-7-79. 
Maximum  charges,  basis,  §41-7-79. 
Patient's  personal  deposit  fund  applied 

for  payment  of  care,  §41-7-90. 
Periodic  payments,  agreements, 

§41-7-79. 
State  institutions  enumerated, 

§41-7-73. 
Suits  for  reimbursement,  §41-7-79. 
Undue  hardship  on  person  responsible 
for  payment,  §41-7-79. 
Reimbursement  for  costs  of  support 

and  maintenance,  §41-19-13. 
Subject  to  jurisdiction  and  control 
of  state  board  of  mental  health, 
§41-4-11. 
Unclaimed  personal  property, 
disposition,  §41-7-90. 

NORTH  MISSISSIPPI  STATE 

HOSPITAL,  §§41-17-1  to  41-17-11. 
Acute  treatment  of  mentally  ill, 

§§41-19-251  to  41-19-263. 
Administration,  §41-19-255. 
Assessment  of  support  and 

maintenance  costs,  §41-19-259. 
Eligibility  for  admission,  §41-19-257. 
Escape,  §41-19-261. 
Federal  mental  illness  acts. 

Designation  as  state  agency  to  carry 
out,  §41-19-263. 
Firearm,  deadly  weapon  or 
explosive. 
Bringing  into  hospital  or  onto  grounds, 
§41-19-261. 
Improperly  causing  person  to  be 

adjudged  mentally  ill,  §41-19-261. 
Location,  §41-19-253. 
Purchase  or  acquisition  of  land, 

§41-19-255. 
Purpose,  §41-19-251. 
Reimbursement  by  patient  or 

resident  financially  able  to  pay. 
State  institutions  enumerated, 
§41-7-73. 

NORTH  PANOLA  COMMUNITY 

HOSPITAL. 
Transfer  of  beds  to  South  Panola 

Community  Hospital,  §41-7-191. 
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NOSE. 

Disposition  of  external  member  of 
human  body  after  removal, 

§41-39-1. 

NOTICE. 

Abortion  facility  licensing. 

Denial,  suspension  or  revocation, 
§41-75-11. 

Acquittal  of  individual  on  ground  of 
insanity. 

Release  of  individual  ordered  to 

psychiatric  hospital  or  institution. 
Required,  §41-21-88. 
Administrative  forfeiture. 

Intention  to  forfeit  seized  property 
administratively. 
Controlled  substance  violations, 
§41-29-176. 
Air  ambulance  service  districts. 
Intention  to  create  service  district, 
§41-55-35. 
Ambulatory  surgical  care  facility 
licensing. 
Appeal  from  denial,  suspension  or 

revocation,  §41-75-23. 
Denial,  suspension  or  revocation, 
§41-75-11. 
Anatomical  gifts. 
Medical  examiners. 

Notice  that  decedent  is  subject  of 
medical-legal  death 
investigation,  §41-39-143. 
Appeals. 

Ambulatory  surgical  facility  or 
abortion  facility  licensing. 
Denial,  suspension  or  revocation  of 
license,  §41-75-23. 
Certificate  of  need  for  health  care 
facilities  or  health  services. 
Appeal  of  final  orders  of  state 

department  of  health,  §41-7-202. 
Commitment  of  alcoholics  and  drug 
addicts  for  treatment,  §41-31-7. 
Controlled  substance  dispensers, 
distributors  or  manufacturers, 
registration. 
Denial,  suspension,  revocation  or 
refusal  to  renew,  §41-29-131. 
Health  certificate  of  need  program. 
Appeal  of  final  orders  of  state 

department  of  health,  §41-7-202. 
Home  health  agency  licensee  appeal, 

§41-71-11. 
Hospital's  license  denied,  suspended  or 
revoked,  §41-9-31. 


NOTICE  —Cont'd 
Birth  certificates. 

Certificate  for  birth  resulting  in 
stillbirth. 
Parents  notified  of  opportunity  to 
receive,  §41-57-31. 
Birthing  center  licensing. 

Denial,  suspension  or  revocation  of 
license,  §41-77-19. 
Bureau  of  narcotics. 

Deaths  caused  by  drug  overdoses. 
Bureau  notified  by  agents, 
§41-29-159. 
Cemeteries. 

Perpetual  care  cemeteries. 

Intent  to  transfer  money,  §41-43-38. 
Required  records,  reports,  notices 
not  received  by  secretary, 
§41-43-38. 
Use  of  vacant  lots  sold  or  reserved  for 
additional  plots. 
Not-for-profit  cemeteries,  §41-43-5. 
Certificate  of  need  for  health  care 
facilities  or  health  services. 
Appeal  of  final  orders  of  state 

department  of  health,  §41-7-202. 
Certificate  of  need  review,  §41-7-197. 
Commitment  of  persons  with  mental 
illness  or  intellectual  disability. 
Continued  commitment,  §41-21-81. 

Hearing,  §41-21-83. 
Hearing,  §41-21-73. 

Continued  commitment,  §41-21-83. 
Release  or  discharge,  §41-21-87. 
Individual  acquitted  on  ground  of 
insanity  and  ordered  to 
psychiatric  hospital  or 
institution,  §41-21-88. 
Community  hospital,  sale  or  lease  by 
owner. 
Public  hearing,  §41-13-15. 
Community  hospital  bonds  or  notes. 
Resolution  of  intention  to  issue, 
§41-13-19. 
Controlled  substance  dispensers, 
distributors  or  manufacturers, 
registration. 
Administrative  forfeiture  procedures. 
Intention  to  forfeit  seized  property 
administratively,  §41-29-176. 
Appeal  of  denial,  suspension, 

revocation  or  refusal  to  renew, 
§41-29-131. 
Forfeiture  of  property  other  than 

controlled  substance,  raw  material 
or  paraphernalia. 
Unknown  owner,  §41-29-177. 
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NOTICE  —Cont'd 
Criminal  forfeitures. 

Controlled  substance  violations. 
Disposition  of  property  other  than 
contraband  of  unknown  owner, 
§41-29-177. 
Dead  body  not  claimed  for  burial  or 
cremation. 
Board  of  supervisors  to  be  notified, 
§41-39-5. 
Drug  overdose  causing  death. 

Bureau  of  narcotics  notified  by  agents, 
§41-29-159. 
Epidemic  or  contagious  disease. 
Matter  or  thing  calculated  to  produce 
or  cause. 
Proceedings  to  suppress  nuisance 
injurious  to  public  health, 
§41-23-13. 
Forfeiture. 
Administrative  forfeiture. 

Controlled  substance  violations, 
§41-29-176. 
Controlled  substance  violations. 
Disposition  of  seized  property  other 
than  contraband  of  unknown 
owners,  §41-29-177. 
Health  certificate  of  need  program. 
Appeal  of  final  orders  of  state 

department  of  health,  §41-7-202. 
Certificate  of  need  review,  §41-7-197. 
Home  health  agencies. 
Appeal  by  licensees,  §41-71-11. 
Denial,  suspension  or  revocation  of 
license,  §41-71-9. 
Hospital's  license  denied,  suspended 

or  revoked,  §§41-9-15,  41-9-31. 
Individual  on-site  wastewater 
disposal  system. 
Intent  to  install,  §41-67-5. 
Interception  of  wire  or  oral 
communications. 
Persons  named  in  order  or  application, 
§41-29-523. 
Nuisance  abatement. 

Nuisances  injurious  to  public  health, 
§41-23-13. 
Perpetual  care  cemeteries. 

Intent  to  transfer  money,  §41-43-38. 
Required  records,  reports,  notices  not 
received  by  secretary,  §41-43-38. 
Public  water  systems. 

Abandonment  or  termination  of 

service,  §41-26-15. 
Non-compliance,  failure  to  perform 
monitoring,  variances  and 
exemptions,  §41-26-13. 


NOTICE  —Cont'd 
Public  water  systems  — Cont'd 
Violation,  order  as  to  violation, 
§41-26-17. 
Septic  tanks  and  systems. 
Intention  to  install  individual  on-site 
wastewater  disposal  system, 
§41-67-5. 
Water  systems. 
Abandonment  or  termination  of 

services  by  public  water  system, 
§41-26-15. 
Non-compliance,  failure  to  perform 
monitoring,  variances  and 
exemptions  by  public  water 
system,  §41-26-13. 
Violation,  order  relating  to  violation, 
§41-26-17. 
Wiretapping. 

Persons  named  in  order  or  application 
for  interception,  §41-29-523. 

NUCLEAR  MEDICINE 

TECHNOLOGISTS. 
Registration  to  practice  medical 

radiation  technology,  §§41-58-1  to 

41-58-7. 

NUISANCES. 
Controlled  substances. 

Places  used  by  narcotic  addicts  or  used 
for  illegal  keeping  or  selling  of 
narcotics,  §41-29-309. 
Narcotics. 

Places  used  by  narcotic  addicts  or  for 
keeping  or  selling  of  narcotics, 
§41-29-309. 
Private  family  cemeteries. 
Locating  cemetery  within  certain 
distance  of  hospital,  §41-43-1. 
Public  health,  §41-23-13. 

NURSE-FAMILY  PARTNERSHIP 
PILOT  PROGRAM,  §§41-117-1  to 
41-117-5. 
Authorization  to  establish. 

State  board  of  health,  §41-117-3. 
Child  health  and  development. 
Improvement,  goals  of  program, 
§41-117-3. 
Components,  §41-117-3. 
Eligibility  criteria,  §41-117-3. 
Goals,  §41-117-3. 
Legislative  findings,  §41-117-1. 
Nurse  home  visitation  program, 
§41-117-3. 
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NURSE-FAMILY  PARTNERSHIP 

PILOT  PROGRAM  —Cont'd 
Pregnancy  outcomes. 

Improvement,  goals  of  program, 
§41-117-3. 
Premature  infants. 

Recommendations  and  strategies  to 
improve  care,  §41-117-5. 

NURSE  PRACTITIONERS. 
Evaluation  and  review  of 

professional  health  services 
providers,  §§41-63-1  to  41-63-29. 
Health  care  rights  of  conscience, 

§§41-107-1  to  41-107-13. 
Home  health  agencies. 

General  provisions,  §§41-71-1  to 
41-71-21. 
Mentally  ill. 

Commitment,  physical  and  mental 
examinations,  §§41-21-67, 
41-21-69. 
Voluntary  admission  to  facility, 
§41-21-103. 
Venereal  diseases. 

Treatment  of  minors,  parental  consent 
not  required,  §41-41-13. 

NURSES. 
Advertising. 

Health  care  provider  advertisement  for 
health  care  services,  §§41-121-1  to 
41-121-11. 

AIDS. 

Protection  of  public  from  transmission 
of  disease  from  nurse,  §§41-34-1  to 
41-34-7. 
Reports  on  status  as  carrier, 
§41-34-5. 
Confidentiality,  §41-34-7. 
Board  of  nursing. 

Administrative  inspection  warrants. 

Controlled  substances,  §41-29-157. 
Controlled  substances. 
Administrative  inspection  warrants, 

§41-29-157. 
Cooperative  arrangements, 

§41-29-167. 
Powers  of  enforcement  personnel, 

§41-29-159. 
Research  programs  on  misuse  and 
abuse,  §41-29-171. 
Hepatitis  B  and  HIV  transmitted  to 
public  from  nurses. 
Practice  requirements  to  protect 
public  from,  §§41-34-1  to 
41-34-7. 
Definitions,  §41-34-1. 


NURSES  —Cont'd 

Board  of  nursing  — Cont'd 

Hepatitis  B  and  HIV  transmitted  to 
public  from  nurses  — Cont'd 
Practice  requirements  to  protect 
public  from  — Cont'd 
EstabHshment,  §41-34-3. 
Reports  by  nurses  on  status  as 
carrier,  §§41-34-5,  41-34-7. 
Evaluation  and  review  of 

professional  health  services 
providers,  §§41-63-1  to  41-63-29. 
Eye  inflammation  of  newborns, 
§§41-35-1  to  41-35-11. 
Duty  to  make  report,  §41-35-5. 
Duty  to  use  prophylactic  in  eyes  at 
childbirth,  §41-35-9. 
Health  care  rights  of  conscience, 

§§41-107-1  to  41-107-13. 
Hepatitis  B. 

Protection  of  public  from  transmission 
of  disease  from  nurse,  §§41-34-1  to 
41-34-7. 
Report  on  status  as  carrier, 
§41-34-5. 
Confidentiality,  §41-34-7. 

HIV. 

Protection  of  public  from  transmission 
of  disease  from  nurse,  §§41-34-1  to 
41-34-7. 
Report  on  status  as  carrier, 
§41-34-5. 
Confidentiality,  §41-34-7. 
Home  health  agencies. 

General  provisions,  §§41-71-1  to 
41-71-21. 
Home  visits. 

Nurse-family  partnership  pilot 

program,  §§41-117-1  to  41-117-5. 
Immunities. 

Health  care  rights  of  conscience, 
§41-107-5. 
Inflammation  of  the  eyes  of 

newborn,  §§41-35-1  to  41-35-11. 
Duty  to  make  report,  §41-35-3. 
Duty  to  use  prophylactic  in  eyes  at 
childbirth,  §41-35-9. 
Licenses. 

Paid  educational  leave  for  hospital 
employees. 
Default  on  contracts,  effect  on 
Hcenses,  §41-9-37. 
Medical  and  dental  review 
committees. 
General  provisions,  §§41-63-1  to 
41-63-29. 
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NURSES  —Cont'd 
Narcotic  drugs. 

Administering  under  direction  and 
supervision  of  physician, 
§41-29-305. 
Controlled  substances. 
Administering  narcotic  drugs  under 
direction  and  supervision  of 
physician,  §41-29-305. 
Nurse-family  partnership  pilot 

program,  §§41-117-1  to  41-117-5. 
Patient-centered  medical  homes. 
Incorporating  principles  in  practice. 
Guidelines,  adoption  by  state  board 
of  health,  §41-3-61. 
Peer  review. 

Evaluation  and  review  of  professional 
health  services  providers, 
§§41-63-1  to  41-63-29. 
Reports. 

Inflammation  of  the  eyes  of  newborn, 

§41-35-3. 
Status  as  carrier  of  Hepatitis  B  or 
HIV,  §41-34-5. 
Confidentiality,  §41-34-7. 
School  nurses,  §§41-79-1  to  41-79-31. 

NURSING  HOMES. 
Accreditation  and  quality  assurance 
materials. 

Confidentiality,  limitation  on  use  in 
civil  actions  or  other  proceedings, 
§§41-63-21  to  41-63-29. 
Certificate  of  need  program. 
Health  care  facilities  generally, 
§§41-7-171  to  41-7-209. 
Community  hospitals,  §§41-13-10  to 

41-13-53. 
Evaluation  and  review  of 

professional  health  services 
providers,  §§41-63-1  to  41-63-29. 
Exposure  of  emergency  services 
provider  to  blood  or  body  fluids 
of  patients. 
Definitions,  §41-23-39. 
Notice  by  licensed  facility  if  patient 
diagnosed  with  infectious  disease 
transmitted  by  blood  or  body 
fluids,  §41-23-41. 
Notice  by  provider  to  licensed  facility, 
§41-23-41. 
Health  care  rights  of  conscience, 

§§41-107-1  to  41-107-13. 
Intellectual  disability. 

Nursing  homes  for  patients  with. 
Establishment  by  state  board  of 
health,  §41-5-44. 


NURSING  HOMES  —Cont'd 
Peer  review. 

Evaluation  and  review  of  professional 
health  services  providers, 
§§41-63-1  to  41-63-29. 

NURSING  HOMES  FOR  PATIENTS 
WITH  INTELLECTUAL 
DISABILITIES. 
Admissions  limited,  §41-5-44. 
Equipment,  staff,  operation. 

Standards  established  by  department 
of  health,  §41-5-44. 
Establishment  by  state  board  of 
health,  §41-5-44. 

NUTRITION  EDUCATION. 
Services  provided  by  school  nurse 
intervention  progp[*am,  §41-79-5. 

O 

OATHS  OR  AFFIRMATIONS. 
Air  ambulance  service  districts, 

board  of  directors,  §41-55-39. 
County  mosquito  control 

commissions,  §41-27-1. 
Hospital  equipment  and  facilities 

authority. 
Members  governing  authority, 
§41-73-9. 
State  board  of  health  members, 

§41-3-3. 

OBESITY. 

Mississippi  council  on  obesity 

prevention  and  management, 

§§41-101-1,  41-101-3. 
Prescribing  amphetamines  or 

stimulants  as  exclusive 

treatment,  §41-29-139. 
Statewide  obesity  prevention  and 

management  fund,  §41-101-3. 

OCCUPATIONAL  THERAPISTS. 
Home  health  agencies,  §§41-71-1  to 

41-71-21. 
State  board  of  health. 

General  provisions,  §§41-3-1.1  to 
41-3-19. 

OFFICE  OF  RURAL  HEALTH. 
Establishment  by  state  board  of 
health,  §41-3-15. 

OLD  AGE  ASSISTANCE. 
Commitment  of  persons  with  mental 
illness  or  intellectual  disability. 

Person  not  to  be  committed  to 
treatment  facility,  §41-21-73. 
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OPEN  HEART  SURGERY 

SERVICES. 
Health  care  facility  offering. 

Certificate  of  need  requirement, 
§41-7-191. 

OPIATES. 

Defined,  §41-29-105. 

Schedule  I  controlled  substance, 

§41-29-113. 
Schedule  II  controlled  substance, 

§41-29-115. 
Uniform  controlled  substances  law 

generally,  §§41-29-101  to 

41-29-191. 

OPIUM. 

Defined,  §41-29-105. 

Schedule  I  controlled  substance, 

§41-29-113. 
Schedule  II  controlled  substance, 

§41-29-115. 
Schedule  III  controlled  substance, 

§41-29-117. 
Schedule  V  controlled  substance, 

§41-29-121. 
Uniform  controlled  substances  law 

generally,  §§41-29-101  to 

41-29-191. 

OPIUM  POPPY. 

Defined,  §41-29-105. 

Schedule  II  controlled  substance, 

§41-29-115. 
Uniform  controlled  substances  law 

generally,  §§41-29-101  to 

41-29-191. 

OPTOMETRISTS. 
Board  of  optometry. 

Controlled  substances. 
Administrative  inspection  warrants, 

§41-29-157. 
Cooperative  arrangements, 

§41-29-167. 
Powers  of  enforcement  personnel, 

§41-29-159. 
Research  programs  on  misuse  and 

abuse,  §41-29-171. 
Hepatitis  B  or  HIV  transmitted  to 
public  by  optometrist. 
Establishment  by  licensing  board, 

§41-34-3. 
Practice  requirements  to  protect 

public  from,  §§41-34-1  to 

41-34-7. 

Report  by  optometrist  on  status  as 
carrier,  §§41-34-5,  41-34-7. 


OPTOMETRISTS  —Cont'd 
Controlled  substances. 

Board  of  optometry. 
Administrative  inspection  warrants, 

§41-29-157. 
Cooperative  arrangements, 

§41-29-167. 
Powers  of  enforcement  personnel, 

§41-29-159. 
Research  programs  on  misuse  and 
abuse,  §41-29-171. 
Prescriptions  generally,  §41-29-137. 
Hepatitis  B  or  HIV  transmitted  to 
public  from  optometrist. 
Practice  requirements  to  protect  public 
from,  §§41-34-1  to  41-34-7. 
Report  on  status  as  carrier, 
§41-34-5. 
Confidentiality,  §41-34-7. 
Prescriptions. 

Controlled  substances  generally, 
§41-29-137. 

ORAL  COMMUNICATIONS. 
Interception  of  wire  or  oral 
communications. 

General  provisions,  §§41-29-501  to 

41-29-536. 
Pen  registers,  §41-29-701. 

ORGAN  AND  TISSUE  DONATIONS. 
Anatomical  gift  law,  §§41-39-101  to 

41-39-149. 
Contracts  to  donate  parts  of  human 

body,  §41-39-9. 
Rendering  of  service  by  person 

participating  and  not  sale, 

§41-41-1. 

ORGAN  PROCUREMENT 

ORGANIZATIONS. 
Anatomical  gifts. 

Coordination  with  hospitals, 

§41-39-129. 
Notice  that  decedent  is  subject  of 

medical-legal  death  investigation, 

§41-39-143. 
Rights  and  duties,  §41-39-127. 
Who  may  receive  gift,  §41-39-121. 

OSTEOPOROSIS. 
Prevention,  education  and 

treatment,  §§41-93-1  to  41-93-9. 
Acceptance  of  grants,  services  and 

property,  §41-93-9. 
Establishment  of  program  by 
department,  §41-93-7. 
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OSTEOPOROSIS  —Cont'd 
Prevention,  education  and 
treatment  — Cont'd 
Federal  waivers,  department  king, 

§41-93-9. 
Needs  assessment  identity, 

department  conducting,  §41-93-7. 
Osteoporosis  prevention  and  treatment 

education  act,  §41-93-1. 
Powers  of  state  department  of  health, 

§§41-93-5,  41-93-7. 
Purposes,  §41-93-3. 

OUTPATIENT  COMMITMENT 

ORDERS. 
Persons  with  mental  illness  or 

intellectual  disability,  §41-21-74. 

OUTPATIENT  SURGERY. 
Ambulatory  surgical  facilities, 

§§41-75-1  to  41-75-29. 

OXALIC  ACID. 

Caustic  poison  law  of  1930,  §§41-29-1 
to  41-29-17. 

P 

PACKAGES  AND  PACKAGING. 
Dangerous  caustic  or  corrosive 

substances  intended  for 

household  use. 

Misbranding  parcel,  package  or 

container,  §§41-29-1  to  41-29-17. 

PAGERS. 

County  medical  examiners, 

§41-61-79. 
Interception  of  wire  or  oral 
communications. 

General  provisions,  §§41-29-501  to 

41-29-536. 
Pen  registers,  §41-29-701. 

PALM  PRINTS. 

Medical  examiners  obtaining  during 
death  investigation,  §41-61-63. 

PANOLA  COUNTY. 
Conversion  beds  in  county  owned 
hospital  to  nursing  facility  beds. 

Certificate  of  need,  §41-7-191. 

PARAMEDICS. 
Anatomical  gifts. 

Search  of  individual  for  document  of 
gift  or  refusal,  §41-39-123. 
Emergency  medical  services. 

General  provisions,  §§41-59-1  to 
41-59-85. 


PARCELS. 

Dangerous  caustic  or  corrosive 
substances  for  household  use. 

Selling  misbranded  parcels,  packages 
or  containers,  §§41-29-1  to 
41-29-17. 

PARENTAL  CONSENT. 
Abortion  performed  upon  minor, 

§§41-41-51  to  41-41-63. 
Alcohol  or  drug  use  by  minor 
causing  mental  or  emotional 
problems. 
Consent  not  required  for  treatment, 
§41-41-14. 
Contraceptive  supplies  and 
information  furnished  by 
physician  to  minor,  §41-42-7. 
Reproductive  health  education  in 

public  schools,  §41-79-5. 
Tanning  devices  at  tanning 
facilities. 
Use  by  children  under  18  years  of  age, 
§41-115-1. 

Treating  minor  for  venereal  disease. 

Consent  not  required,  §41-41-13. 

PARENT  AND  CHILD. 
Anatomical  gifts. 

Revocation  or  amendment  after  death 

of  child,  §41-39-115. 
Search  for  parents  of  minor, 

§41-39-127. 
Who  may  make  gift. 

Before  donor's  death,  §41-39-107. 
Body  or  body  part  after  death  of 
decedent,  §41-39-117. 

Incest. 

Abortion,  §41-41-53. 
Tanning  devices  at  tanning 
facilities. 

Use  by  children  under  18  years  of  age. 
Consent,  §41-115-1. 

PARKS  AND  RECREATION. 

Controlled  substance  sold, 

distributed,  dispensed,  etc., 
within  certain  distance  of  public 
park. 

Enhanced  penalty,  §41-29-142. 
PAROLE. 

Controlled  substance  violations. 

Eligibility,  §41-29-149. 
Drug  kingpins,  ineligibility, 

§41-29-139. 
Trafficking  in  controlled  substances, 

ineligibility,  §41-29-139. 
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PARTIAL-BIRTH  ABORTIONS, 

§§41-41-71,  41-41-73. 

PATERNITY  PROCEEDINGS. 
Birth  certificate. 

Acknowledgment  of  paternity,  adding 
father's  name,  §41-57-23. 
Signatory's  right  to  rescind,  time 
Hmit,  §41-57-23. 
Voluntary  acknowledgment  of 
paternity. 
Adding  father's  name  to  birth 

certificate,  §41-57-23. 
Rescission  by  signatory. 
Right  to  rescind,  §41-57-23. 

PATHOLOGISTS. 

Autopsy,  performing,  §41-61-65. 

Expert  witness. 

Fee  for  being  subpoenaed  for 
appearance  and  testimony, 
§41-61-75. 
State  medical  examiner  employing, 
§41-61-77. 

PATIENT-CENTERED  MEDICAL 
HOMES. 

Guidelines  adopted  by  state  board 
of  health. 

Physician,  nurse,  physician  assistant 
practices  incorporating  principles, 
§41-3-61. 
Legislative  findings,  §41-3-61. 

PATIENTS'  RECORDS. 
Cancer  registry. 

Confidentiality,  §§41-21-97,  41-91-11. 
Electronic  health  records. 
Mississippi  health  information 

network  (MS-HIN),  §§41-119-1  to 

41-119-21. 
Hospice  care  programs. 

Privileged  and  confidential  nature  of 

information,  §41-85-23. 
Recordkeeping  requirements, 

§41-85-21. 

Hospital  records  generally,  §§41-9-61 

to  41-9-119. 
Mental  patients  at  treatment 

facilities. 

Confidentiality,  §41-21-97. 
Right  to  access,  §41-21-102. 
Mississippi  health  information 

network  (MS-HIN),  §§41-119-1  to 

41-119-21. 

PATIENTS'  RIGHTS. 
Patients  admitted  or  committed  to 
mental  health  facility,  §41-21-102. 


PATIENTS'  RIGHTS  —Cont'd 
Substance  abuse. 

Commitment  for  treatment. 
Emergency  involuntary 

commitment,  §41-30-27. 
Rights  not  forfeited  or  abridged, 

§41-31-17. 

PEDIATRIC  EXTENDED  CARE 

CENTERS,  §§41-125-1  to  41-125-23. 
Administrative  sanctions  for 

violations,  §§41-125-13,  41-125-15. 
Closing  of  center,  §41-125-17. 
Construction  or  renovation  of 

center,  §41-125-21. 
Corrective  action  plan. 
Administrative  sanctions  for 
violations,  §41-125-15. 
Criminal  background  screening  and 

fingerprinting,  §41-125-11. 
Criminal  penalties  for  violations, 

§41-125-23. 
Definitions,  §41-125-3. 
Discontinuance  of  operation, 

§41-125-17. 
Fines. 

Administrative  sanctions  for 
violations,  §41-125-15. 
Grounds  for  license  discipline, 

§41-125-13. 
Health  certificate  of  need  program. 
Pediatric  patients  who  are  ventilator 
or  otherwise  medically  dependent, 
§41-7-191. 
Legislative  intent,  §41-125-1. 
Licenses. 
Application  contents,  §41-125-9. 
Criminal  background  screening  and 

fingerprinting,  §41-125-11. 
Denial,  revocation  or  suspension, 

§41-125-13. 
Exemptions,  §41-125-5. 
Fee  for  application  or  renewal, 

§41-125-7. 
Grounds  for  license  discipline, 

§41-125-13. 
Local  government-operated  centers, 
exemption  from  fees,  §41-125-7. 
Required,  §41-125-5. 
Separate  licenses  for  separate 
premises,  §41-125-7. 
Limit  on  child's  attendance  within 
twenty  four  hour  period, 
§41-125-19. 
Location  of  facility. 
Application  contents,  §41-125-9. 
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PEDIATRIC  EXTENDED  CARE 

CENTERS  —Cont'd 
Purpose  of  provisions,  §41-125-1. 
Rules  to  implement  provisions, 

§41-125-19. 
Standards  of  operation,  §41-125-19. 
State  and  local  building  codes. 

Construction  or  renovation  of  center, 
§41-125-21. 
Violation  of  provisions. 
Administrative  sanctions,  §41-125-13. 
Criminal  penalties,  §41-125-23. 

PEDIATRIC  SKILLED  NURSING 

FACILITIES. 
Certificate  of  need  law,  §§41-7-171  to 

41-7-209. 

Pediatric  extended  care  centers, 

§§41-125-1  to  41-125-23. 

PEER  REVIEW. 

Evaluation  or  review  of  professional 
health  services  providers. 

Medical  or  dental  review  committees, 
§§41-63-1  to  41-63-29. 

PEN  REGISTERS,  §41-29-701. 

PENSIONS  AND  RETIREMENT. 
Life  care  retirement  facility. 

Certificate  of  need,  §41-7-191. 

PERINATAL  HEALTH  CARE, 

§§41-81-1,  41-81-3. 
Birthing  centers  generally,  §§41-77-1 
to  41-77-25. 

PERPETUAL  CARE  CEMETERIES. 
Cemetery  law  generally,  §§41-43-31  to 
41-43-57. 

PERPETUAL  CARE  FUND. 
Operation  of  perpetual  care 

cemeteries,  §§41-43-37  to  41-43-39. 

PERPETUAL  EASEMENT. 
Cemetery  sales  of  lots  and  grave 
spaces. 

Delivery  of  easement  for  interment 
purposes,  §41-43-45. 

PERPETUITIES,  RULE  AGAINST. 
Cemeteries. 

Inapplicability  to  perpetual  care  funds, 
§41-43-51. 

PERSONAL  CARE  FACILITIES. 
Certificate  of  need  program. 

Health  care  facilities  generally, 
§§41-7-171  to  41-7-209. 


PERSONS  WITH  INTELLECTUAL 

DISABILITY. 
Early  intervention  services  for 

infants  and  toddlers. 

Generally,  §§41-87-1  to  41-87-19. 
State  board  of  mental  health. 

General  provisions,  §§41-4-1  to 
41-4-27. 

PETITIONS. 
Abortion. 

Parental  consent  for  abortion  upon 
minor. 
Waiver,  §41-41-53. 
Alcoholics  and  drug  addicts. 

Commitment  for  treatment,  §41-31-3. 
Autopsies. 

Court  order,  §41-37-9. 
Petition  and  argument  by  family 
members  for  further  review  of 
determination,  §41-61-65. 
Petition  by  executive  officer  of  state 
board  of  health  or  county  health 
officer,  §41-37-23. 
Birth  date  of  person  where  birth  not 
registered. 
Proceedings  to  adjudicate  true  birth 
date,  §41-57-19. 
Commitment  of  alcoholic  or  drug 
addict  for  treatment,  §41-31-3. 
Controlled  substances. 
Forfeiture  of  property  other  than 

controlled  substance,  raw  material 
or  paraphernalia,  §§41-29-177, 
41-29-179. 
County  mosquito  control 
commissions. 
Rice  field  mosquito  control. 
Petition  by  qualified  electors 

requesting  creation,  §41-27-103. 
Criminal  forfeitures. 
Controlled  substances. 
Property  other  than  controlled 
substance,  raw  material  or 
paraphernalia,  §41-29-177. 
Drug  addicts. 

Commitment  for  treatment,  §41-31-3. 
Exhumation  of  body,  §41-61-67. 
Forfeitures. 

Controlled  substances. 
Property  other  than  controlled 
substance,  raw  material  or 
paraphernalia,  §41-29-177. 
Individual  on-site  wastewater 
disposal  systems. 
Appeal  of  final  decision  of  board, 
§41-67-29. 
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PETITIONS  —Cont'd 
Substance  abuse. 

Commitment  of  alcoholic  or  drug 
addict  for  treatment,  §41-31-3. 
Emergency  involuntary 

commitment,  §41-30-27. 
Hearing  on  petition,  §41-31-5. 

PEYOTE. 

Schedule  I  controlled  substance, 

§41-29-113. 
Uniform  controlled  substances  law 
generally,  §§41-29-101  to 
41-29-191. 

PHARMACISTS  AND  PHARMACIES. 
Board  of  pharmacy. 

Administrative  inspections  of 
controlled  premises. 
Controlled  substances,  §41-29-157. 
Administrative  inspection  warrants. 

Controlled  substances,  §41-29-157. 
Controlled  substances. 
Administrative  inspections  of 

controlled  premises,  §41-29-157. 
Administrative  inspection  warrants, 

§41-29-157. 
Arrest  warrants,  authority  to 

execute  and  serve,  §41-29-159. 
Arrest  without  warrant,  authority  of 

enforcement  personnel, 

§41-29-159. 
Cooperative  arrangements  with 

federal  and  other  state  agencies, 

§41-29-167. 
Drug  trafficking,  enforcement 

responsibility,  §41-29-159. 
Enforcement  personnel's  powers, 

§41-29-159. 
Firearms,  authority  of  enforcement 

personnel  to  carry,  §41-29-159. 
Inspection  of  establishment  of 

registrant  or  applicant  for 

registration,  §41-29-125. 
Judicial  review  of  final 

determinations,  findings  and 

conclusions  of  board, 

§41-29-163. 
Registration  of  manufacturers, 

distributors  or  dispensers, 

§§41-29-125  to  41-29-133. 
Research  programs  on  misuse  and 

abuse,  §41-29-171. 
Responsibilities  in  enforcing 

controlled  substances  law, 

§41-29-159. 


PHARMACISTS  AND  PHARMACIES 

—Cont'd 
Board  of  pharmacy  — Cont'd 
Controlled  substances  — Cont'd 
Search  warrants,  authority  to 

execute  and  serve,  §41-29-159. 
Seizure  of  property  pursuant  to 

article,  authority,  §41-29-159. 
Subpoenas  and  summonses, 

authority  to  execute  and  serve, 
§41-29-159. 
Suspension  of  dispensers, 

distributors  or  manufacturers 
registration  without  order  to 
show  cause,  §41-29-131. 
Cooperation  with  bureau  of  narcotics, 
bureau  use  of  facilities  and 
personnel,  §41-29-109. 
Results,  information  and  evidence 
received  from  United  States  drug 
enforcement  administration. 
Reliance  and  action  upon, 
§41-29-167. 
Caustic  poison  law. 

Inapplicability  to  retail  druggist, 
§41-29-9. 
Controlled  substances. 
License  to  manufacture,  produce  or 
supply  wholesale  narcotic  drugs. 
Inapplicability,  §41-29-301. 
Prescribing,  administering,  dispensing, 

etc.,  narcotic  drugs,  §41-29-305. 
Prescriptions  generally,  §41-29-137. 
Registration  of  pharmacy  to  dispense. 
Controlled  substances  in  Schedules 
II  through  V,  §41-29-127. 
Report  of  theft,  burglary  or  robbery  of 
substance  from  pharmacy, 
§41-29-168. 
Dentists. 

Narcotic  drugs,  §41-29-305. 
Prescriptions  generally,  §41-29-137. 
Emergencies. 

Emergency  dispensing  upon  oral 
prescription,  §41-29-137. 
Ephedrine  and  pseudoephedrine. 
Reporting  by  retailers  of  suspicious 
activities. 
Information  program,  §41-29-317. 
Evaluation  and  review  of 

professional  health  services 
providers,  §§41-63-1  to  41-63-29. 
Health  care  rights  of  conscience, 
§§41-107-1  to  41-107-13. 
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PHARMACISTS  AND  PHARMACIES 

—Cont'd 
Mail  order  pharmacies. 

Registration. 
Controlled  substances,  out-of-state 
manufacturers  and  dispensers, 
§41-29-125. 
Medical  and  dental  review 
committees. 
General  provisions,  §§41-63-1  to 
41-63-29. 
Methamphetamine  precursors. 
Reporting  by  retailers  of  suspicious 
activities. 
Information  program,  §41-29-317. 
Peer  review. 

Evaluation  and  review  of  professional 
health  services  providers, 
§§41-63-1  to  41-63-29. 
Prescriptions. 

Narcotic  drugs,  §41-29-305. 
Obesity,  weight  control  or  weight  loss. 
Amphetamines  prescribed  as 

exclusive  treatment,  §41-29-139. 
Obtaining  controlled  substances  by 
misrepresentation,  fraud,  forgery, 
deception  or  subterfuge, 
§41-29-144. 
Required,  §41-29-137. 
Report  of  theft,  burglary  or  robbery 
of  controlled  substance  from 
pharmacy,  §41-29-168. 

PHENOL. 

Caustic  poison  law  of  1930,  §§41-29-1 
to  41-29-17. 

PHENYLKETONURIA  (PKU). 
Newborn  screening  program, 

§§41-21-201,  41-21-203. 

PHYSICAL  EXAMINATIONS. 
Commitment  of  persons  with  mental 
illness  or  intellectual  disability. 

Person  alleged  to  be  in  need  of 

treatment,  §§41-21-67,  41-21-69. 
Persons  suspected  of  being  afQicted 
with  infectious  sexually 
transmitted  disease,  §41-23-29. 

PHYSICAL  THERAPISTS. 
Home  health  agencies. 

Generally,  §§41-71-1  to  41-71-21. 

PHYSICIANS  AND  SURGEONS. 
Abortion. 

Abortion-inducing  drugs. 

Penalties  for  violation,  §41-41-111. 


PHYSICIANS  AND  SURGEONS 

—Cont'd 
Abortion  — Cont'd 

Abortion-inducing  drugs  — Cont'd 
Providing  or  prescribing,  §41-41-107. 
Reports  of  provision,  adverse  events, 
§41-41-109. 
Generally,  §§41-41-31  to  41-41-73. 
Medical  emergencies. 

Information  to  support  judgment, 
§41-41-37. 
Minors,  performing  without  parental 

consent,  §41-41-59. 
Physician  licensed  to  practice  to 
perform,  §41-75-1. 
Advertising. 

Health  care  provider  advertisement  for 
health  care  services,  §§41-121-1  to 
41-121-11. 
AED  use  in  cases  of  sudden  cardiac 
death,  §§41-60-31  to  41-60-35. 
Medical  control  authority  over  person 

using,  §41-60-33. 
Report  of  clinical  use  to  physician, 
§41-60-33. 

AIDS. 

Antibody  test  conducted  without 

consent,  §41-41-16. 
Protection  of  public  from  transmission 
of  disease  by  physician,  §§41-34-1 
to  41-34-7. 
Report  by  physician  on  status  as 
carrier,  §41-34-5. 
Confidentiality,  §41-34-7. 
Report  of  death  of  person  diagnosed  as 
having,  §41-23-1. 
Alcohol  and  drug  abuse. 

Emergency  involuntary  commitment, 

§41-30-27. 
Minors. 

Parental  consent  not  required, 
§41-41-14. 
Ambulatory  surgery. 

Facilities  generally,  §§41-75-1  to 
41-75-29. 

Performed  only  by  physicians  licensed 
to  practice  in  state,  §41-75-1. 
Amphetamines. 

Prescribing  exclusively  for  treatment 
of  obesity,  weight  control  or  weight 
loss,  §41-29-139. 
Anatomical  gifts. 

Physician  removing  not  to  be  part  of 
transplant  team,  §41-39-127. 
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PHYSICIANS  AND  SURGEONS 

—Cont'd 

Automated  defibrillator  use  in  cases 
of  sudden  cardiac  death, 

§§41-60-31  to  41-60-35. 
Medical  control  authority  over  person 

using,  §41-60-33. 
Report  of  clinical  use  to  physician, 
§41-60-33. 
Autopsies. 

Fees,  §41-37-15. 

Generally,  §§41-37-1  to  41-37-25. 
Immunity,  §§41-37-7,  41-61-65. 
Physician  performing,  §§41-37-5, 
41-37-21. 
Bills,  proof  of  reasonableness, 

§41-9-119. 
Blood  test  performed  for 

underwriting  purposes  or 
laboratory. 
Report  to  state  board  of  health, 
§41-23-1. 
Body  parts. 

Disposition,  §41-39-1. 
Certification  that  insured  person  in 
need  of  immediate  hospital  care. 
Prima  facie  case  of  medical  necessity 
of  admission,  §41-83-21. 
Children  and  minors. 

Consent  for  surgical  or  medical 
treatment. 
Blood  donations,  §41-41-15. 
Implied  consent  when  emergency 

exists,  §41-41-7. 
Mental  or  emotional  problems 

resulting  from  alcohol  or  drugs. 
Parental  consent  not  necessary, 
§41-41-14. 
Persons  authorized  and  empowered 

to  give  consent,  §41-41-3. 
Venereal  disease. 

Parental  consent  not  necessary, 
§41-41-13. 
Contraceptive  information  furnished 

to,  §41-42-7. 
Surgical  or  medical  treatment  or 
procedures. 
Court  consenting  or  ordering 

treatment,  expense,  §41-41-9. 
Class  1  disease. 

Report  of  death  of  person  diagnosed  as 
having,  §41-23-1. 
Commitment  of  alcoholics  and  drug 
addicts. 

Emergency  involuntary  commitment. 
Attending  physician  discharging, 
§41-30-27. 


PHYSICIANS  AND  SURGEONS 

—Cont'd 

Commitment  of  alcoholics  and  drug 
addicts  — Cont'd 
Emergency  involuntary  commitment 
—Cont'd 
Certificate  of  two  licensed 
physicians,  §41-30-27. 
Commitment  of  persons  with  mental 
illness  or  intellectual  disability. 
Conducting  physical  and  mental 
examination  of  respondent, 
§§41-21-67,  41-21-69. 
Temporary  holding  or  admission  of 
person  for  treatment,  §41-21-67. 
Communicable  diseases. 

Duty  to  report,  §41-23-1. 
Community  hospitals,  recruitment, 
§41-13-35. 
Offices,  provisions,  §41-13-15. 
Repayment  of  loans,  §41-13-38. 
Confidentiality. 
AIDS  or  Hepatitis  B,  status  as  carrier, 
§41-34-7. 

Consent  to  surgical  and  medical 
procedures. 

Abortion. 

Consent  of  woman  generally, 
§§41-41-31  to  41-41-45. 
Generally,  §§41-41-1  to  41-41-17. 
Contraceptive  supplies  and 
information. 
Furnishing  to  minors,  requirement, 
§41-42-7. 
Controlled  substances. 

License  to  manufacture,  produce  or 
supply  at  wholesale. 
Exception,  §41-29-301. 
Prescriptions  generally,  §41-29-137. 

Narcotic  drugs,  §41-29-305. 
Record  of  substances  dispensed  other 
than  by  prescription,  §41-29-137. 
Registration  of  practitioners  to 
dispense  or  conduct  research. 
Controlled  substances  in  Schedules 
II  through  V,  §41-29-127. 
Report  of  theft,  burglary  or  robbery  of 

substances,  §41-29-168. 
Return  of  unused  portion  to  physician, 
§41-29-305. 
County  departments  of  health 
directors. 
Appointment,  qualifications,  §41-3-43. 
County  health  officers. 
Appointment,  qualifications,  §41-3-37. 
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PHYSICIANS  AND  SURGEONS 

—Cont'd 

Court  consent  or  order  for  medical 
treatment. 

Adults  of  unsound  mind  or  minors, 
§41-41-9. 

Dead  body  not  claimed  for  burial  or 
cremation. 

Notice  to  board  of  supervisors, 
§41-39-5. 
Dead  fetus. 

Disposition,  §41-39-1. 
Death  of  person  affecting  public 
interest. 
Report  to  medical  examiner, 
§41-61-59. 

Death  of  person  diagnosed  as  having 
AIDS  or  Class  1  disease. 

Report  to  state  board,  §41-23-1. 
Emergencies. 

Certification  that  insured  person  in 

need  of  immediate  care,  §41-83-21. 
Implied  consent  to  treatment, 

§41-41-7. 

Emergency  involuntary  commitment 
of  alcoholics  and  drug  addicts. 

Attending  physician  discharging 
person  committed,  §41-30-27. 
Certificate  of  two  licensed  physicians, 
§41-30-27. 
Evaluation  and  review  of 

professional  health  services 
providers,  §§41-63-1  to  41-63-29. 
Executive  director  of  state 

department  of  mental  health. 
Employment,  qualifications,  §41-4-7. 
Expert  witness. 
Autopsies,  §41-37-21. 
Fee  for  appearance  and  testimony, 
§41-61-75. 
Eye  inflammation  of  newborns. 
Duty  to  make  report,  §41-35-3. 
Duty  to  use  prophylactic  in  eyes  at 
childbirth,  §41-35-9. 

Fees. 

Proof  of  reasonableness,  §41-9-119. 
Health-care  decisions. 

General  provisions,  §§41-41-201  to 
41-41-229. 
Health  care  organizations, 
accreditation  and  quality 
assurance  materials. 
Actions  by  or  against  physicians, 
inapplicable,  §41-63-25. 
Health  care  rights  of  conscience, 
§§41-107-1  to  41-107-13. 


PHYSICIANS  AND  SURGEONS 

—Cont'd 

Hearing  impairment  screening  for 
newborns,  parents  notified, 

§41-90-1. 
Hepatitis  B. 

Protection  of  public  from  transmission 
of  disease  from  health  care 
providers,  §§41-34-1  to  41-34-7. 
Report  by  physician  on  status  as 
carrier,  §41-34-5. 
Confidentiality,  §41-34-7. 

mv. 

Antibody  test  conducted  without 

consent  of  patient,  §41-41-16. 
Protection  of  public  from  transmission 
of  disease  from  physician, 
§§41-34-1  to  41-34-7. 
Report  by  physician  on  status  as 
carrier,  §41-34-5. 
Confidentiality,  §41-34-7. 
Hospice  care  programs. 

Coordination  of  services  with  primary 
or  attending  physicians, 
§41-85-15. 
Hospitals. 

Medical  necessity  of  admission. 
Certification,  effect,  §41-83-21. 
Immunities. 
Autopsies,  §41-61-65. 
Health  care  rights  of  conscience, 
§41-107-5. 
Implied  consent  to  treatment. 

Emergency  existing,  §41-41-7. 
Inflammation  of  the  eyes  of 
newborns. 
Duty  to  make  report,  §41-35-3. 
Duty  to  use  prophylactic  in  eyes  at 
childbirth,  §41-35-9. 
Medical  and  dental  review 
committees. 
General  provisions,  §§41-63-1  to 
41-63-29. 

Medical  director  of  state  department 
of  mental  health. 

Employment,  qualifications,  §41-4-7. 
Medical  examiners. 
State  medical  examiner. 

Licensed  physician  qualification  to 
hold  office,  §41-61-55. 
Medical  expenses. 

Reasonableness,  proof  of,  §41-9-119. 
Medical  necessity  of  admission. 
Certification  insured  person  in  need  of 
immediate  hospital  care, 
§41-83-21. 
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PHYSICIANS  AND  SURGEONS 

—Cont'd 

Mentally  ill  or  intellectual  disability. 

Commitment. 
Physical  and  mental  examinations, 
§§41-21-67,  41-21-69. 
Summoned  to  conduct,  §41-21-67. 
Temporary  holding  or  admission  of 
person  for  treatment,  §41-21-67. 
Treatment  plans. 

Certification  for  persons  receiving 
treatment  paid  for  by 
department  of  mental  health 
funds,  §41-4-7. 
Voluntary  admission  to  facility, 
§41-21-103. 
Newborn  screening  tests. 

Notifying  pregnant  women  or  parents 
of  availability,  §41-21-203. 
Obesity,  weight  control  or  weight 
loss  treatment. 
Prescribing  amphetamines  or 
stimulants  exclusively  for 
treatment,  §41-29-139. 
Office  of  Mississippi  physician 
workforce,  §§41-123-1  to 
41-123-13. 
Advisory  board,  §41-123-3. 

Recommendations  regarding  awards 
of  state  funding  for  family 
medicine  residency  programs, 
§41-123-7. 
Awards  of  state  funding  for  family 
medicine  residency  programs. 
Policies  and  procedures,  §41-123-7. 
Requirements  for  continued  receipt 
of  financial  support,  §41-123-9. 
Uses  of  financial  support,  §41-123-9. 
Director. 

Qualifications,  §41-123-1. 
Duties,  §§41-123-1,  41-123-5. 
Estabhshed,  §41-123-1. 
Family  medicine  residency  programs 
created. 

Acceptance  of  students  from  medical 
and  osteopathic  schools, 
§41-123-11. 
Funding  for  operation  of  office, 

§41-123-13. 
Powers  and  duties,  §41-123-5. 
Reporting,  §41-123-1. 
Researcher,  §41-123-1. 
Salaries  and  expenses,  funding  for, 
§41-123-13. 
Partial-birth  abortion,  §§41-41-71, 
41-41-73. 


PHYSICIANS  AND  SURGEONS 

—Cont'd 

Patient-centered  medical  homes. 

Incorporating  principles  in  practice. 
Guidelines,  adoption  by  state  board 
of  health,  §41-3-61. 
Peer  review. 
Evaluation  and  review  of  professional 
health  services  providers, 
§§41-63-1  to  41-63-29. 
Prescriptions. 
Controlled  substances  generally, 

§41-29-137. 
Narcotic  drugs,  §41-29-305. 
Prima  facie  case  of  medical 
necessity  of  admission. 
Certification  insured  person  in  need  of 
immediate  hospital  care, 
§41-83-21. 
Public  health  districts  directors. 

Appointment,  qualifications,  §41-3-43. 
Reasonableness  of  medical  expenses, 

proof,  §41-9-119. 
Record  of  controlled  substances. 
Administered  other  than  by 
prescription,  §41-29-137. 
Removing  tissue  of  human  body. 

Disposition  after  removal,  §41-39-1. 
Reports. 

Blood  test  performed  for  underwriting 

purposes  or  laboratory,  §41-23-1. 
Carrier  of  Hepatitis  B  or  HIV,  report 

of  status,  §41-34-5. 
Confidentiality,  §41-34-7. 
Death  of  person  diagnosed  as  having 

AIDS  or  Class  1  disease,  §41-23-1. 
Newborns,  infiammation  of  eyes, 

§41-35-3. 
Office  of  Mississippi  physician 

workforce,  §41-123-1. 
Theft,  burglary  or  robbery  of 

controlled  substance,  §41-29-168. 
State  medical  examiner. 
Required  to  be  licensed  physician  to 

hold  office,  §41-61-55. 
Stimulants. 

Prescribing  exclusively  for  treatment 

of  obesity,  weight  control  or  weight 

loss,  §41-29-139. 
Subpoenas. 

Physician  performing  autopsy, 

§41-37-21. 
Telemedicine. 
Authorized  by  licensed  health  care 

practitioners,  §41-127-1. 


1320 


Index 


PHYSICIANS  AND  SURGEONS 

—Cont'd 
Tissue  of  human  body. 

Disposition  after  removal,  §41-39-1. 
Unprofessional  conduct. 
Abortion,  performance  upon  minor. 
Violation  of  parental  consent 
requirement  provisions, 
§41-41-59. 
Unused  portion  of  narcotic  drug 
obtained  from  physician. 
Return  to  physician  by  patient, 
§41-29-305. 
Utilization  review  of  hospital 

resources  and  medical  services. 
General  provisions,  §§41-83-1  to 
41-83-31. 
Venereal  disease. 

Treatment  of  minor,  parental  consent 
not  required,  §41-41-13. 
Witnesses. 

Expert  witnesses. 
Fee  for  appearance  and  testimony, 
§41-61-75. 
Physician  subpoenaed  as  expert,  fee, 
§41-61-75. 

PHYSICIANS  ASSISTANTS. 
Health  care  rights  of  conscience, 

§§41-107-1  to  41-107-13. 
Mentally  ill. 

Commitment,  physical  and  mental 
examinations,  §§41-21-67, 
41-21-69. 
Voluntary  admission  to  facility, 
§41-21-103. 
Patient-centered  medical  homes. 
Incorporating  principles  in  practice. 
Guidelines,  adoption  by  state  board 
of  health,  §41-3-61. 

PIGS. 

Animal  and  poultry  by-products. 

Regulatory  provisions,  §§41-51-1  to 
41-51-33. 

PIPES. 

Drug  paraphernalia. 

Paraphernalia  defined,  §41-29-105. 

PLAN  B. 

Abortion-inducing  drugs, 
restrictions. 

Women's  health  defense  act  of  2013, 
§§41-41-101  to  41-41-117. 


PLANTS. 

Controlled  substances. 

Plants  from  which  substances  derived, 
seized  and  forfeited,  §41-29-153. 

Seizure  and  forfeiture  of  plants 
substances  derived  from, 
§41-29-153. 

PODIATRISTS. 
Advertising. 

Health  care  provider  advertisement  for 
health  care  services,  §§41-121-1  to 
41-121-11. 
Hepatitis  B  or  HIV. 

Protection  of  public  from  transmission 
of  diseases  from  podiatrists, 
§§41-34-1  to  41-34-7. 
Report  on  status  as  carrier, 
§41-34-5. 
Confidentiality,  §41-34-7. 
Report  on  status  as  carrier  of 
Hepatitis  B  or  HIV,  §§41-34-5, 
41-34-7. 

POISONS. 

Caustic  poisons,  §§41-29-1  to  41-29-17. 
POLICE. 

Controlled  substances  law. 

Arrests,  incidences  and  information. 
Report  to  bureau  of  narcotics, 
§41-29-168. 
Enforcement,  §41-29-109. 
Mental  health  and  intellectual 
disability  facilities. 
Security  guards  and  campus  police  at, 
§41-4-23. 
Reports. 

Arrest  or  other  information  involving 
controlled  substances,  §41-29-168. 

POLLUTION  CONTROL. 

Safe  drinking  water  act  of  1997, 

§§41-26-1  to  41-26-101. 

PONTOTOC  COUNTY. 

Construction,  expansion  or 
conversion  of  psychiatric 
residential  treatment  facility 
beds. 

Certificate  of  need,  §41-7-191. 
POOLS. 

Swimming  pools. 

Low  hazard  cross  connections, 
§41-26-14. 

POPPY  STRAW. 
Defined,  §41-29-105. 
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POPPY  STRAW  —Cont'd 
Schedule  II  controlled  substance, 

§41-29-115. 
Uniform  controlled  substances  law 

generally,  §§41-29-101  to 

41-29-191. 

PORTABLE  TELEPHONES. 
Interception  of  wire  or  oral 
communications. 

Generally,  §§41-29-501  to  41-29-536. 
Order  authorizing  intercept  valid 
throughout  state,  §41-29-515. 
Pen  registers,  §41-29-701. 

POSITRON  EMISSION 

TOMOGRAPHY. 
Certificate  of  need  required  of 

provider  offering. 

Health  certificate  of  need  program 
generally,  §§41-7-171  to  41-7-209. 

POSSESSION  OF  CONTROLLED 

SUBSTANCES. 
Controlled  substances  generally, 

§§41-29-101  to  41-29-191. 
Criminal  penalty  and  sentencing, 

§41-29-139. 
Falsely  represented  to  be 

prescription  or  legend  drug, 

§41-29-146. 

POTASSIUM  HYDROXIDE. 
Caustic  poison  law  of  1930,  §§41-29-1 
to  41-29-17. 

POULTRY. 

Animal  and  poultry  by-products. 

Regulatory  provisions,  §§41-51-1  to 
41-51-33. 

POULTRY  BUSINESS  LICENSES. 
Disposal  of  by-products  generally, 

§§41-51-1  to  41-51-33. 

POWER  OF  ATTORNEY. 
Health-care  decisions. 

General  provisions,  §§41-41-201  to 
41-41-229. 

PRACTICE  OF  MEDICAL 

RADIATION  TECHNOLOGY, 

§§41-58-1  to  41-58-7. 

PRECURSOR  CHEMICALS  OR 
DRUGS. 

Anhydrous  ammonia  stealing  or 
unlawfully  taking  or  carrying 
away,  §41-29-313. 

Farmers  storing  or  using  for 

farming  operations,  §41-29-313. 


PRECURSOR  CHEMICALS  OR 

DRUGS  —Cont'd 
Listed  chemical  or  drugs,  §41-29-313. 
Purchasing,  possessing,  transferring 

or  distributing,  §41-29-313. 

PREFERRED  PROVIDER 

ORGANIZATIONS. 
Accreditation  and  quality  assurance 

materials. 

Confidentiality,  limitation  on  use  in 
civil  actions  or  other  proceedings, 
§§41-63-21  to  41-63-29. 
Evaluation  and  review  of 

professional  health  services 
providers. 
Medical  or  dental  review  committees, 
§§41-63-1  to  41-63-29. 

PREGNANCY. 

Birth  defects  in  pregnancies. 

Commitment  of  persons  with  mental 
illness  or  intellectual  disability, 
§41-21-73. 
Counseling  as  to  risk  of  rubella, 
§41-23-103. 
Birthing  centers,  §§41-77-1  to 

41-77-25. 
Consent  for  surgical  or  medical 
procedures  in  connection  with, 
§41-41-3. 
Death  certificate  of  female. 

Indicating  on  certificate,  §41-57-13. 
Nurse-family  partnership  program. 
Improvement  of  pregnancy  outcomes, 
§41-117-1. 
Perinatal  health  care,  §§41-81-1, 
41-81-3. 

Reproductive  health  education. 

Parental  consent,  §41-79-5. 
Teenage  pregnancy. 

Prevention  of  teen  pregnancy  pilot 
program,  §41-79-5. 
Pilot  programs  for  districts  with 
highest  number  of  teen 
pregnancies,  §41-79-55. 
Prevention  of  unintended  teen 
pregnancy  and  sexually 
transmitted  infections,  §§41-79-51 
to  41-79-55. 
Pilot  programs  for  districts  with 
highest  number  of  teen 
pregnancies,  §41-79-55. 
Programs,  development  and 

purpose,  §41-79-53. 
School  nurses,  implementation  by, 
§41-79-53. 
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PREGNANCY  —Cont'd 
Teenage  pregnancy  — Cont'd 
Prevention  of  unintended  teen 
pregnancy  and  sexually 
transmitted  infections  — Cont'd 
Teen  pregnancy  prevention  task 
force,  §41-79-51. 

PREMATURE  INFANTS. 
Improvement  of  health  care  for. 

Recommendations  and  strategies, 
development,  §41-117-5. 

PRENTISS  COUNTY. 

Construction,  expansion  or 
conversion  of  psychiatric 
residential  treatment  facility 
beds. 

Certificate  of  need,  §41-7-191. 

PREPAID  AMBULANCE  SERVICE. 
Membership  subscription  programs, 

§§41-59-63  to  41-59-71. 

PRESCRIBED  PEDIATRIC 

EXTENDED  CARE  CENTERS, 

§§41-125-1  to  41-125-23. 

PRESCRIPTIONS. 
Abortion-inducing  drugs. 

Physicians'  reports  of  provision, 
adverse  events,  §41-41-109. 
Providing  or  prescribing,  §41-41-107. 
Controlled  substances. 
Acquisition  by  misrepresentation  or 

fraud,  §41-29-144. 
Requirements  generally,  §41-29-137. 
Who  may  prescribe  narcotic  drugs, 
§41-29-305. 
Defined. 

Valid  prescription,  §41-29-137. 
Drug  task  force. 

Incineration  of  unused  prescription 
pills,  §41-29-191. 
Emergency  dispensing  upon  oral 

prescription,  §41-29-137. 
Incineration  of  unused  pills  by  drug 

task  force,  §41-29-191. 
In-person  medical  evaluation. 
Valid  prescription. 

Controlled  substances,  §41-29-137. 
Narcotic  drugs. 

Who  may  prescribe,  §41-29-305. 
Obesity,  weight  control  or  weight 
loss. 

Amphetamines  or  stimulants 

prescribed  as  exclusive  treatment, 
§41-29-139. 


PRESCRIPTIONS  —Cont'd 
Oral  prescriptions,  emergency 

dispensing,  §41-29-137. 
Refills. 

Schedule  II,  III  or  IV  substances, 
§41-29-137. 
Schedule  II  controlled  substances, 

§41-29-137. 
Schedule  III  controlled  substances, 

§41-29-137. 
Schedule  TV  controlled  substances, 

§41-29-137. 
Unused  pills. 

Incineration  by  drug  task  force, 
§41-29-191. 
Valid  prescription. 

Controlled  substances,  §41-29-137. 
Written  prescription  required. 
Schedule  II  controlled 
substances,  §41-29-137. 

PRESUMPTIONS. 
Anatomical  gifts. 

Presumption  of  validity,  §41-39-137. 
Controlled  substance  registration  or 
order  form. 

Person  not  authorized  holder, 
§41-29-148. 
Controlled  substances,  precursor 
chemicals. 

Possession  of  certain  amount  of 
ephedrine  or  pseudoephedrine, 
§41-29-313. 
Health-care  decisions. 

Capacity  of  individual  to  make 

decisions,  §41-41-223. 
Intention  of  individual  as  to  making  or 
revoking  advanced-health  care 
directive. 
Not  created,  §41-41-227. 
Incompetence  of  person. 
Admission  to  mental  health  facility 
not  to  create  presumption, 
§41-21-101. 

PRETRIAL  MOTIONS. 
Suppression  of  intercepted 

communications,  §41-29-525. 

PREVENTION  OF  TEEN 

PREGNANCY  PILOT  PROGRAM, 

§41-79-5. 

Pilot  programs  for  districts  with 
highest  number  of  teen 
pregnancies,  §41-79-55. 
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PREVENTION  OF  UNINTENDED 
TEEN  PREGNANCY  AND 
SEXUALLY  TRANSMITTED 
INFECTIONS,  §§41-79-51  to 
41-79-55. 

PRIMA  FACIE  EVIDENCE. 
Birth,  sickness  or  death  records. 

Copy  certified  by  state  registrar  of 
vital  statistics,  §41-57-9. 
Marriage  certificates. 

Copies  certified  by  registrar, 
§41-57-47. 
Medical  necessity  of  admission  to 
hospital. 
Certification  by  licensed  physician, 
§41-83-21. 

PRISONS  AND  PRISONERS. 
AIDS. 

Testing  offenders  housed  in  public  or 
private  correctional  facility, 
§41-23-1. 
Death  of  prisoner. 

Report  to  medical  examiner, 
§41-61-59. 
Report  of  death  of  prisoner, 

§41-61-59. 
Testing  prisoners  for  tuberculosis 
and  HIV. 
Offenders  housed  in  public  or  private 
correctional  facility,  §41-23-1. 
Tuberculosis  testing  of  offenders 
housed  in  public  or  private 
correctional  facility,  §41-23-1. 

PRISON  TERMS. 
Abortion. 

Complications,  reports  of. 

Disclosure  of  confidential  identif5dng 
information,  §41-41-77. 
Informed  and  voluntary  consent 

violation,  §41-41-39. 
Partial-birth  abortion,  §41-41-73. 
Performing  or  inducing  except  in  the 
case  of  permissible  exceptions  to 
rule  prohibiting,  §41-41-45. 
Waiver  of  parental  consent 

requirement  for  performance  of 
abortion  upon  minor. 
Disclosure  of  records  and 

information  involving  court 
proceedings,  §41-41-61. 
Adolescent  center  at  Brookhaven. 
Escape  of  legally  committed  resident, 
§41-19-301. 


PRISON  TERMS  —Cont'd 
Adolescent  center  at  Brookhaven 

—Cont'd 

Firearm,  deadly  weapon,  explosive. 
Unlawfully  bringing  into  facility, 
§41-19-301. 
Improperly  causing  person  to  be 

adjudged  person  with  intellectual 
disability  for  purposes  of 
admission,  §41-19-301. 
Advertising. 

Hospice  care  program  violations, 
§41-85-25. 
Alcoholics  and  drug  addicts 
committed  for  treatment. 
Providing  alcoholic  beverages  or  drugs 
to  committed  persons,  §41-31-23. 
Anatomical  gifts. 

Falsification  or  destruction  of 

document  or  refusal,  §41-39-133. 
Sale  or  purchase  of  parts,  §41-39-131. 
Boswell  regional  center. 
Escape,  §41-19-211. 
Firearm,  deadly  weapon  or  explosive. 
Bringing  into  center  or  on  grounds, 
§41-19-211. 
Improperly  causing  person  to  be 

adjudged  person  with  intellectual 
disability,  §41-19-211. 
Business  records  subpoenaed  in 
controlled  substance 
investigations. 
Unauthorized  disclosure,  §41-29-187. 
Caustic  poison  law,  §41-29-11. 
Central  Mississippi  residential 
center. 

Possessing  firearm,  deadly  weapon  or 
explosive  on  grounds,  §41-19-279. 
Commitment  of  alcoholics  and  drug 
addicts. 

Providing  alcoholic  beverages  or  drugs 
to  committed  persons,  §41-31-23. 
Communicable  diseases. 

Failure  to  make  required  reports, 
§41-23-2. 
Controlled  substances. 
Acquiring  or  obtaining  possession  of 
controlled  substance  by 
misrepresentation  or  fraud, 
§41-29-144. 
Falsely  represented  to  be  prescription 
or  legend  drug. 
Sell,  produce,  manufacture,  possess, 
§41-29-146. 
False  report  of  theft,  burglary  or 
robbery,  §41-29-168. 
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PRISON  TERMS  —Cont'd 
Controlled  substances  — Cont'd 
Prohibited  acts,  §§41-29-139, 

41-29-140. 
Registrants  to  dispense,  distribute  or 
manufacture,  §41-29-143. 
Drug  paraphernalia,  §§41-29-139, 

41-29-140. 
EUisville  state  school. 

Criminal  offenses,  §41-19-116. 
Health  law,  rule  or  regulation 

violation,  §41-3-59. 
Hospice  care  program  advertising 

violations,  §41-85-25. 
Hudspeth  regional  center. 
Escape,  §41-19-243. 
Firearms,  deadly  weapons  or 
explosives. 
Bringing  into  center  or  on  grounds, 
§41-19-243. 
Improperly  causing  person  to  be 

adjudged  person  with  intellectual 
disability,  §41-19-243. 
Impersonation. 

Director  or  agent  of  bureau  of 
narcotics,  §41-29-159. 
Interception  of  wire  and  oral 
communications. 
Criminal  penalties  for  violations, 
§41-29-533. 
Life-threatening  communicable 
disease  orders,  violating, 
§41-23-2. 

Medicaid-eligible  client  for  mental 
health  benefits. 

Falsification  of  diagnosis,  §41-4-8. 
Mental  health  facilities,  admission 
or  commitment  of  person. 

Absence  without  authorization  from 
facility. 

Aiding,  abetting,  or  assisting  and 
encouraging,  §41-21-107. 
Maltreatment  of  patient,  §41-21-107. 
Unlawfully  causing  person  to  be 
adjudged  in  need  of  services, 
§41-21-107. 
North  Mississippi  and  South 
Mississippi  state  hospitals. 
Escape,  §41-19-261. 
Firearm,  deadly  weapon  or  explosive. 
Bringing  into  hospital  or  onto 
grounds,  §41-19-261. 
Improperly  causing  person  to  be 

adjudged  mentally  ill,  §41-19-261. 


PRISON  TERMS  —Cont'd 
Obesity,  weight  control  or  weight 
loss  prescriptions. 

Amphetamines  or  stimulants 

prescribed  as  exclusive  treatment, 
§§41-29-139,  41-29-140. 
Partial-birth  abortion,  §41-41-73. 
Prescriptions. 
Acquiring  or  obtaining  possession  of 
prescription  for  controlled 
substance  by  fraud,  §41-29-144. 
Registrant  to  dispense,  distribute  or 
manufacture  controlled 
substance,  prohibited  acts, 
§§41-29-141,  41-29-143. 
South  Mississippi  regional  center. 
Escape  or  concealing  escapee, 

§41-19-155. 
Firearm,  deadly  weapon  or  explosive. 
Bringing  into  center  or  on  grounds, 
§41-19-155. 
Improperly  causing  person  to  be 

adjudged  person  with  intellectual 
disability,  §41-19-155. 
Subpoena  for  business  records  in 
controlled  substance 
investigations. 
Disclosure  of  existence  of  subpoena, 
§41-29-187. 
Tags  on  dead  bodies  of  persons 
diagnosed  with  communicable 
or  infectious  disease. 
Failure  to  comply  with  requirements, 
§41-39-13. 
Tuberculosis  medical  examination, 
refusal  to  submit,  §41-33-15. 

PRIVATE  AND  PAROCHIAL 

SCHOOLS. 
Asthma  and  anaphylaxis  medication. 

Self  administration,  students, 
§41-79-31. 

Flu. 

School-located  influenza  vaccination 
programs,  §41-23-121. 
Immunization  and  vaccination  of 
school  children,  §41-23-37. 
School-located  influenza  vaccination 
programs,  §41-23-121. 

PRIVATE  FAMILY  CEMETERIES. 
Appointment  of  trustee  to 
administer  trust. 

Donation  or  bequest  made  to  cemetery, 
§41-43-3. 

Board  of  supervisors  establishing  or 
designating  location,  §41-43-1. 
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PRIVATE  REVIEW  AGENTS. 
Certificate  of  registration,  §§41-83-3 

to  41-83-13. 
Utilization  review  of  hospital 

resources  and  medical  services. 
Generally,  §§41-83-1  to  41-83-31. 

PRIVATE  WATER  SUPPLY 

APPROVAL  FEE. 
Assessment  by  state  board  of  health, 

amount,  §41-3-18. 

PRIVILEGED  COMMUNICATIONS. 
Hospice  care  programs,  §41-85-23. 
Hospital  records. 

Not  public  records,  privileged 
communications  rule  not 
impaired,  §41-9-67. 
Interception  of  wire  or  oral 
communications. 
Privileged  communication  not  to  lose 
character  because  intercepted, 
§41-29-511. 
Wiretapping. 

Privileged  communication  not  to  lose 
character  because  of  intercept, 
§41-29-511. 

PROBABLE  CAUSE. 
Administrative  inspection  warrants. 

Controlled  substances,  §41-29-157. 
Interception  of  wire  or  oral 
communications. 

Ex  parte  order  authorizing, 
§41-29-515. 
Searches  and  seizures. 

Controlled  substances,  §41-29-157. 

PROBATION. 

Commitment  of  alcoholics  and  drug 

addicts  for  treatment,  §41-31-3. 
Controlled  substance  violations, 

§41-29-150. 
Drug  rehabilitation  program 

participation,  §41-29-150. 
Medical  treatment  for  dependency  or 
addiction,  §41-29-150. 
Drug  kingpins,  ineligibility, 

§41-29-139. 
First  offenders. 

Controlled  substance  violations, 
§41-29-150. 
TrafGcking  in  controlled  substances, 
ineligibility,  §41-29-139. 

PROCEEDS  FROM  DRUG 

VIOLATIONS. 
Criminal  forfeiture,  §41-29-153. 


PRODUCTION  OF  DOCUMENTS 

AND  THINGS. 
Hospital  records. 

Subpoena  duces  tecum  for  records, 
§§41-9-101  to  41-9-119. 
Copies  supplied  in  response  to 
subpoena  duces  tecum, 
§§41-9-103  to  41-9-109. 

PROFESSIONAL  COUNSELORS. 
Health  care  rights  of  conscience, 

§§41-107-1  to  41-107-13. 

PROFESSIONS  AND 

OCCUPATIONS. 
Medical  radiation  technology, 

practice  of,  §§41-58-1  to  41-58-7. 

PROOF  OF  SERVICE. 
Public  water  systems,  violations  of 
chapter,  rules  or  regulations, 

§41-26-17. 

PROPERTY  AND  CASUALTY 

INSURANCE. 
Hospital  equipment  and  facilities 

authority. 

Obtaining  on  equipment  and  facilities 
of  participating  hospitals, 
§41-73-31. 

PROPERTY  TAXES. 

Air  ambulance  service  districts, 

§§41-55-47,  41-55-49. 
Community  hospitals. 

Ad  valorem  tax  for  operation, 

retirement  of  debt,  §41-13-25. 

Ad  valorem  tax  for  pa5rment  of  bond 
principal  and  interest,  §41-13-23. 

PROPHYLACTIC. 
Birth  control. 

Family  planning,  §§41-42-1  to  41-42-7. 
Eye  inflammation  of  newborns. 

Duty  of  those  in  attendance  to  use  at 
childbirth,  §41-35-9. 
Schools  and  education. 

Prevention  of  teen  pregnancy  pilot 
program,  §41-79-5. 
Pilot  programs  for  districts  with 
highest  number  of  teen 
pregnancies,  §41-79-55. 

PROSTATE  CANCER. 

Chronic  disease  reduction  through 
education,  prevention  and  early 
screening  and  detection. 

WISEWOMAN  and  WISEMAN  pilot 
programs,  §41-3-13. 
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PSEUDOEPHEDRINE. 
Precursor  chemicals,  §41-29-313. 
Reporting  by  retailers  of  suspicious 
activities. 

Information  program,  §41-29-317. 

PSILOCYBIN. 

Schedule  I  controlled  substance, 

§41-29-113. 
Uniform  controlled  substances  law 
generally,  §§41-29-101  to 
41-29-191. 

PSYCHIATRIC  EMERGENCY 

SERVICES. 
Crisis  intervention  teams, 

§§41-21-131  to  41-21-143. 

PSYCHIATRIC  HOSPITALS. 
Certificate  of  need  law,  §§41-7-171  to 
41-7-209. 

PSYCHIATRIC  RESIDENTIAL 
TREATMENT  FACILITIES. 

Certificate  of  need  law,  §§41-7-171  to 
41-7-209. 

PSYCHOLOGISTS. 

Alcohol  or  drug  use  by  minors. 

Treating  for  mental  or  emotional 
problems  resulting  from. 
Parental  consent  not  required, 
§41-41-14. 

Commitment  of  persons  with  mental 
illness  or  intellectual  disability. 

Conducting  physical  and  mental 
examination  of  respondent, 
§§41-21-67,  41-21-69. 
Health  care  rights  of  conscience, 

§§41-107-1  to  41-107-13. 
Mental  health  or  intellectual 
disability  treatment  plans. 
Certification  for  persons  receiving 

treatment  paid  for  by  department 
of  mental  health  funds,  §41-4-7. 

PUBLIC  AMBULANCE  SERVICES. 
Air  ambulance  service  districts, 

§§41-55-31  to  41-55-57. 
General  provisions,  §§41-55-1  to 
41-55-9. 

PUBLICATION  OF  NOTICE. 
Air  ambulance  service  districts. 

Intention  to  create  service  district, 
§41-55-35. 
Cemeteries. 

Use  of  vacant  lots  sold  or  reserved  for 
additional  plots. 
Not-for-profit  cemeteries,  §41-43-5. 


PUBLICATION  OF  NOTICE  —Cont'd 
Community  hospital,  sale  or  lease  by 
owner. 

Public  hearing,  §41-13-15. 
Community  hospital  bonds  or  notes. 

Resolution  of  intention  to  issue, 
§41-13-19. 
Controlled  substance  violations. 
Forfeiture  procedure. 
Hearing  notice  to  unknown  owner, 
§41-29-177. 
Criminal  forfeiture. 

Controlled  substance  violations. 
Notice  of  hearing  to  unknown 
owner,  §41-29-177. 
Forfeiture. 

Controlled  substance  violations. 
Notice  of  hearing  to  unknown 
owner,  §41-29-177. 
Public  water  systems. 

Non-compliance,  failure  to  perform 
monitoring,  variances  and 
exemptions,  §41-26-13. 
Unknown  owners  of  property. 
Forfeiture  procedures  on  controlled 
substance  violations. 
Hearing,  §41-29-177. 
Water  systems. 

Public  water  system. 

Non-compliance,  failure  to  perform 
monitoring,  variances  and 
exemptions,  §41-26-13. 

PUBLIC  BUILDINGS. 
Disinfection  and  sanitation, 

§§41-25-1  to  41-25-13. 
Sanitary  investigations  by  state 
board  of  health,  §41-25-1. 

PUBLIC  DRUNKENNESS. 
Second  or  subsequent  offenses. 

Alcohol  abuse  treatment  and 
rehabilitation  in  lieu  of 
sentencing,  §41-30-19. 

PUBLIC  EMPLOYEES' 

RETIREMENT  SYSTEM. 

County  mosquito  control 
commissions. 

Duty  to  withhold  contribution  from 
employee's  salary,  §41-27-29. 

PUBLIC  FUNDS. 

Crisis  intervention  mental  health 

fund,  §41-21-151. 
Drinking  water  quality  analysis 

fund,  §41-26-23. 
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PUBLIC  FUNDS  —Cont'd 

Drug  evidence  disposition  fund, 

§41-29-189. 
Emergency  medical  services 

operating  fund,  §41-59-61. 
Local  governments  and  rural  water 

systems  emergency  loan  fund, 

§41-3-16. 

Local  governments  and  rural  water 

systems  improvements  revolving 

loan  fund,  §41-3-16. 
Mississippi  public  health  laboratory 

fund,  §41-3-23. 
Mississippi  qualified  health  center 

grant  program,  §41-99-7. 
Public  water  system  assistance  fund, 

§41-26-25. 
Statewide  obesity  prevention  and 

management  fund,  §41-101-3. 
Tobacco  control  program  fund, 

§41-113-11. 
Trauma  care  systems  fund,  §41-59-75. 

PUBLIC  HEALTH  BUILDINGS. 
Dr.  Alton  B.  Cobb-Mary  D.  Osborne 
state  public  health  building, 

§41-3-63. 

PUBLIC  HEALTH  DISTRICTS. 
Amount  contributed  for  services. 

Agreement  between  counties,  §41-3-53. 
Creation  by  state  board  of  health  for 

two  or  more  counties,  §41-3-43. 
Director. 

Appointment,  qualifications,  §41-3-43. 
Salaries  recommended  by  state 
board  of  health,  §41-3-53. 

PUBLIC  HEALTH  LABORATORY, 

§§41-3-21,  41-3-22. 
Fund,  §41-3-23. 

PUBLIC  INTOXICATION. 
Offenders  charged  with  second  or 
subsequent  offense. 

Participation  in  alcohol  abuse 

treatment  and  rehabilitation  in 
lieu  of  sentencing,  §41-30-19. 

PUBLIC  OFFICERS  AND 

EMPLOYEES. 
Health  finance  authority  board. 

Developing  plan  for  provision  of  basic 
health  services  to,  §41-95-7. 
Medical  examiners. 

General  provisions,  §§41-61-51  to 
41-61-79. 
Wellness  program  for  state 
employees,  §41-97-9. 


PUBLIC  SAFETY  DEPARTMENT. 
Anatomical  gifts. 

Registry  of  donors,  §41-39-139. 
Bureau  of  narcotics. 

Creation  within  department, 
§41-29-107. 
Central  office  for  crime  laboratory 
and  state  medical  examiner. 
Establishing  and  maintaining, 
§41-61-77. 
Mississippi  bureau  of  narcotics. 
Creation  v^ithin  department, 
§41-29-107. 

PUBLIC  WATER  SYSTEM 

ASSISTANCE  FUND,  §41-26-25. 

PUBLIC  WATER  SYSTEMS. 
Safe  drinking  water  act  of  1997, 

§§41-26-1  to  41-26-101. 

PUBLIC  WATER  SYSTEMS  BOND 
OPERATIONS  ACCOUNT, 

§41-26-25. 

PUBLIC  WATER  SYSTEM 

TECHNICAL  ASSISTANCE 
ACCOUNT,  §41-26-25. 

PUNITIVE  DAMAGES. 

Health  care  rights  of  conscience. 

Violations  of  act,  §41-107-11. 
Individual  on-site  wastewater 
disposal  system  causing 
discharge  off  property,  §41-67-28. 
Interception  of  wire  and  oral 
communications. 
Civil  action  for  violation  of  article, 
§41-29-529. 

Q 

QUALIFIED  HEALTH  CENTER 
GRANT  PROGRAM,  §§41-99-1  to 
41-99-7. 

Administration  and  expenses  of 

program,  use  of  grant  money, 

§41-99-5. 
Advisory  council  to  review  and 

make  recommendations,  §41-99-5. 
Amount  of  grants  to  be  issued, 

§41-99-5. 

Amount  per  year  center  may  be 

awarded,  §41-99-5. 
Definitions,  §41-99-1. 
Discrimination  prohibited  in  order 

to  receive  assistance,  §41-99-5. 
Established,  §41-99-3. 
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QUALIFIED  HEALTH  CENTER 

GRANT  PROGRAM  —Cont'd 
Medically  underserved  area  or 

population  defined,  §41-99-1. 
Mississippi  qualified  health  center 

defined,  §41-99-1. 
Participation  requirements,  §41-99-5. 
Proposals,  submitting,  §41-99-5. 
Purposes,  §41-99-3. 
Special  fund  created,  §41-99-7. 
Uninsured  or  medically  indigent 

defined,  §41-99-1. 
Use  of  grants  awarded,  purposes, 

§41-99-5. 

QUARANTINE. 

Powers  of  state  board  of  health, 

§41-3-15. 
Powers  of  state  department  of 
health,  §41-23-5. 
Temporary  detainment  of  individuals, 
§§41-3-15,  41-23-5. 
Sexually  transmitted  disease. 
Persons  afflicted  with  infectious 
diseases,  §41-23-27. 

QUININE  HYDROCHLORIDE. 
Drug  paraphernalia. 

Paraphernalia  defined,  §41-29-105. 

R 

RABIES. 

Inoculation  of  dogs  and  cats, 

§§41-53-1  to  41-53-13. 
Certificate  of  inoculation,  §41-53-9. 
Killing  or  destrojdng  dog  running  at 

large  and  not  vaccinated, 

§41-53-11. 
Required,  §41-53-1. 
Tags  furnished  on  inoculation, 

§41-53-7. 

Veterinarian  or  other  person  granted 
permit  to  administer  virus, 
§41-53-5. 

RADIATION  CONTROL. 
Terrorism. 

First  responders  vaccination  program, 
§41-23-43. 

RADIATION  THERAPY. 
Certificate  of  need  required  of 
provider  offering. 

Health  certificate  of  need  program 
generally,  §§41-7-171  to  41-7-209. 


RADIATION  THERAPY  —Cont'd 
Registration  to  practice  medical 

radiation  technology,  §§41-58-1  to 

41-58-7. 

RADIOLOGIC  TECHNOLOGISTS. 
Registration  to  practice  medical 

radiation  technology,  §§41-58-1  to 

41-58-7. 

RANKIN  COUNTY. 
Construction  or  expansion  of 
nursing  facility. 

Certificate  of  need,  §41-7-191. 

RAPE. 
Abortion. 

Exception  to  prohibition  on  abortion 
under  certain  circumstances, 
§41-41-45. 

REAL  PROPERTY. 

Controlled  substance  violations. 

Forfeiture,  §41-29-153. 
Property  subject  to  forfeiture. 

Inquiry  into  ownership,  §41-29-177. 
Criminal  forfeiture. 
Controlled  substance  violations, 
§41-29-153. 
Inquiry  into  ownership,  §41-29-177. 
Forfeiture. 

Controlled  substance  violations, 
§41-29-153. 
Inquiry  into  ownership,  §41-29-177. 

RECEIVERS. 
Cemeteries. 

Perpetual  care  cemeteries,  procedure 
when  subject  to  court-ordered 
receivership,  §41-43-38. 

RECORD  OF  PROCEEDINGS. 
Commitment  of  alcoholics  and  drug 
addicts  for  treatment,  §41-31-7. 
Private  treatment  facilities,  §41-32-9. 
Commitment  of  persons  with  mental 
illness  or  intellectual  disability. 
Appeal  of  final  commitment  order, 
§41-21-83. 
Home  health  agencies. 

License  denied,  suspended  or  revoked, 
§41-71-9. 

Hospital's  license  denied,  suspended 
or  revoked,  §41-9-15. 

RECORDS. 

Ambulance  services,  §41-59-41. 
Birth  certificates,  §§41-57-3  to 
41-57-31. 
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RECORDS  —Cont'd 
Bureau  of  narcotics. 

Subpoena  of  production  of  business 
records  and  documents, 
§41-29-187. 
Cemeteries. 
Perpetual  care  cemeteries. 

Business  records  available  for  public 

inspection,  §41-43-55. 
Persons  buried  or  entombed, 
§41-43-40. 
Controlled  substances. 

Practitioner  administering,  dispensing 
or  using  other  than  by 
prescription,  §41-29-137. 
Registered  manufacturer,  distributor 

or  dispenser,  §41-29-133. 
Subpoena  for  production  of  business 
records  and  documents. 
Investigation  of  felony,  §41-29-187. 
Death  certificates,  §§41-57-3  to 

41-57-31. 
Dentists. 

Controlled  substances  dispensed  other 
than  by  prescription,  §41-29-137. 
Hospice  care  programs. 

Privileged  and  confidential  nature  of 

information,  §41-85-23. 
Requirements,  §41-85-21. 
Hospital  records  generally,  §§41-9-61 

to  41-9-119. 
Marriage  certificates,  §§41-57-43  to 

41-57-59. 
Medical  records. 

Hospital  records  generally,  §§41-9-61 
to  41-9-119. 
Patients'  records. 

Hospital  records  generally,  §§41-9-61 
to  41-9-119. 
Perpetual  care  cemeteries. 
Persons  buried  or  entombed, 
§41-43-40. 
Physicians  and  surgeons. 

Controlled  substances  dispensed  other 
than  by  prescription,  §41-29-137. 
Statistical  record  of  marriage. 
Marriage  certificates  generally, 
§§41-57-43  to  41-57-59. 
Tanning  facilities. 
Tanning  devices. 

Use  by  children  under  18  years  of 
age. 

Consent  forms,  dates  and  duration 
of  use,  §41-115-1. 
Veterinarians. 

Controlled  substances  dispensed  other 
than  by  prescription,  §41-29-137. 


RECORDS  —Cont'd 
Vital  records. 

General  provisions,  §§41-57-1  to 
41-57-59. 

RECREATIONAL  VEHICLE  PARKS. 
Sanitation,  annual  permit  fee, 

§41-25-3. 

RED  PHOSPHORUS. 

Listed  precursor  chemical  or  drug, 

§41-29-313. 
Purchasing,  possessing,  transferring  or 
distributing,  §41-29-313. 

REGIONAL  COMMUNITY  MENTAL 

HEALTH/INTELLECTUAL 

DISABILITY  CENTERS. 
Boswell  regional  center,  §§41-19-201 

to  41-19-213. 
Commitment  of  patients  to  regional 

centers,  §41-19-41. 
Hudspeth  regional  center. 

Generally,  §§41-19-231  to  41-19-245. 
North  Mississippi  regional  center, 

§§41-19-1  to  41-19-17. 
Regional  facilities  and  services 

generally,  §§41-19-31  to  41-19-43. 
South  Mississippi  regional  center, 

§§41-19-141  to  41-19-157. 
Standards  established  by  state 

board. 

Compliance  required,  §41-4-7. 

REGIONAL  MENTAL  HEALTH  AND 
INTELLECTUAL  DISABILITY 
COMMISSIONS. 

Appointment,  term,  compensation, 

§41-19-35. 
Assistance  by  state  board  of  mental 

health,  §41-4-7. 
Certification  by  state  board  of 

mental  health,  §41-4-7. 
Establishment,  duties,  authority, 

§41-19-33. 
Operational  plan. 

Submission  annually  to  state 

department  of  mental  health, 
§41-4-7. 

Probationary  period  for  deficiencies, 

§41-4-7. 

Removal  of  certification  for 

deficiencies,  §41-4-7. 
Required  services,  establishment  by 

state  board  of  mental  health, 

§41-4-7. 

Salary  scale  and  career  ladder 
developed  by  personnel  board, 

§41-4-7. 
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REGIONAL  MENTAL  HEALTH  AND 
INTELLECTUAL  DISABILITY 
COMMISSIONS  —Cont'd 

Worker  qualifications,  establishment 
by  state  board  of  mental  health, 
§41-4-7. 

REGIONAL  MENTAL  HEALTH  AND 
INTELLECTUAL  DISABILITY 
FACILITIES  AND  SERVICES, 

§§41-19-31  to  41-19-43. 
Boswell  regional  center,  §§41-19-201 

to  41-19-213. 
Commitment  of  patients  by 

chancellors  or  chancery  clerks, 

§§41-19-41,  41-19-43. 
Contributions  by  municipality  in 

region,  §41-19-39. 
Hudspeth  regional  center. 

Generally,  §§41-19-231  to  41-19-245. 
Location  of  facilities  and  services, 

§41-19-37. 
North  Mississippi  regional  center, 

§§41-19-1  to  41-19-17. 
Regional  commission,  §§41-19-33, 

41-19-35. 
Selection  of  regional  district, 

§41-19-31. 
South  Mississippi  regional  center, 

§§41-19-141  to  41-19-157. 
Special  tax  for  construction, 

operation  and  maintenance, 

§41-19-39. 
Zoning  ordinances  and  regulations, 

subject  to,  §41-19-38. 

REGISTRATION. 

Birth  certificates  generally,  §§41-57-3 

to  41-57-31. 
Controlled  substances. 

Manufacture,  distribution  and 
dispensing,  §§41-29-125  to 
41-29-133. 
Death  certificates  generally, 

§§41-57-3  to  41-57-31. 
Marriage  certificates  generally, 

§§41-57-43  to  41-57-59. 
Medical  radiation  technology, 

practice  of,  §§41-58-1  to  41-58-7. 
Nuclear  medicine  technologists. 
Practice  of  medical  radiation 

technology,  §§41-58-1  to  41-58-7. 
Private  review  agents. 

Certificate  generally,  §§41-83-3  to 
41-83-13. 
Radiation  therapists. 

Practice  of  medical  radiation 

technology,  §§41-58-1  to  41-58-7. 


REGISTRATION  —Cont'd 
Radiologic  technologists. 

Practice  of  medical  radiation 

technology,  §§41-58-1  to  41-58-7. 
Septic  tank  and  cesspool 
manufacturers. 

Operation  of  business  or  doing 
business  in  state,  §41-67-27. 

REHABILITATION  FACILITIES. 
Accreditation  and  quality  assurance 

materials,  §§41-63-21  to  41-63-29. 
Certificate  of  need  program, 

§§41-7-171  to  41-7-209. 
Children's  rehabilitation  center, 

§§41-11-102  to  41-11-113. 
Community  hospitals,  §§41-13-10  to 

41-13-53. 

REIMBURSEMENT  OF  STATE 

HOSPITAL  FOR  CARE  OR 

TREATMENT,  §41-7-71. 
Ascertaining  financial  ability, 

§41-7-71. 
Assessment  and  collection  of 

charges,  §41-7-79. 
Deposit  of  funds  collected,  §41-7-91. 
Establishing  amount  to  be  paid 

monthly,  §41-7-71. 
Exempted  money,  §41-7-95. 
Homestead  not  considered,  §41-7-79. 
Investigation  of  financial  ability, 

§41-7-79. 

Maximum  charges,  basis,  §41-7-79. 
No  priority  in  admitting  patients, 

§41-7-87. 
Patient's  personal  deposit  fund 

applied  for  payment  of  care, 

§41-7-90. 

Periodic  payments,  agreements, 

§41-7-79. 
State  institutions  enumerated, 

§41-7-73. 

Suits  for  reimbursement,  §41-7-79. 
Unclaimed  personal  property, 

disposition,  §41-7-90. 
Undue  hardship  on  person 

responsible  for  payment, 

§41-7-79. 

RELATIVES. 
Anatomical  gifts. 

Who  may  make  gift. 

Body  or  body  part  after  death  of 
decedent,  §41-39-117. 
Death  of  AIDS  patients. 

Report  of  medical  examiner  where  no 
attending  physician,  §41-23-1. 
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RELIGION. 

Patient  in  mental  health  facility, 

right,  §41-21-102. 
Vaccinations. 

First  responders  vaccination  program, 
§41-23-43. 

RELIGIOUS  FREEDOM. 
Vaccinations. 

First  responders  vaccination  program, 
§41-23-43. 

RELIGIOUS  ORGANIZATIONS. 
Abortion  facilities  not  to  be  located 
within  certain  distance,  §41-75-1. 
Cemeteries. 

Exception  to  cemetery  law  of  state, 
§41-43-33. 
Controlled  substance  sold, 

distributed,  dispensed,  etc., 
within  certain  distance. 
Enhanced  penalty,  §41-29-142. 

REMOVAL  FROM  OFFICE. 
State  board  of  health  members. 

Failure  to  attend  meetings,  §41-3-4. 
Violation  of  recusal  requirement, 
§41-3-1.1. 
State  department  of  health. 

Executive  officer  for  cause,  §41-3-5.1. 

RENAL  DISEASE  FACILITIES. 
Certificate  of  need  law,  §§41-7-171  to 
41-7-209. 

RENDERING  PLANTS. 

Animal  and  poultry  by-products. 

Regulatory  provisions,  §§41-51-1  to 
41-51-33. 

Licensing  of  disposal  or  rendering 

plants,  §§41-51-13  to  41-51-33. 
Location  of  plants,  requirement, 

§41-51-19. 

REPORTS. 

Abortion  complications. 

Contents  of  reports,  §41-41-77. 

Physicians'  duty  to  report,  §41-41-77. 
Abortion  facilities,  §41-75-18. 
Abortion-inducing  drugs. 

Adverse  events,  §41-41-109. 
Accidents. 

Violent  death  reports  to  medical 
examiners,  §41-61-59. 

AIDS. 

Death  of  person  diagnosed  as  having, 

§41-23-1. 
Health  care  providers  status  as 
carrier,  §41-34-5. 
Confidentiality,  §41-34-7. 


REPORTS  —Cont'd 
Ambulance  services. 

Membership  subscription  programs  for 
prepaid  ambulance  service, 
§41-59-69. 
Ambulatory  surgical  facilities, 

§41-75-21. 
Autopsies. 

Persons  performing,  §41-37-13. 
Chemical  analysis  to  be  made  part 
of  report,  §41-37-11. 
Blood  test  performed  for 

underwriting  purposes  or 
laboratory,  §41-23-1. 
Bureau  of  narcotics. 
Law  enforcement  to  report  arrests, 
incidences  and  information, 
§41-29-168. 
Theft,  burglary  or  robbery  of 

controlled  substance  in  person's 
possession,  §41-29-168. 
Cemeteries. 

Perpetual  care  cemeteries. 
Annual  report,  §41-43-38. 
Commitment  of  persons  with  mental 
illness  or  intellectual  disability. 
Physicians'  report  and  certificate  as  to 
examination,  §41-21-69. 
Communicable  diseases. 
Death  of  person  diagnosed  as  having 
AIDS  or  Class  1  disease,  §41-23-1. 
Controlled  substances. 

Methamphetamine  precursors, 

ephedrine  and  pseudoephedrine. 
Reporting  by  retailers  of  suspicious 
activities,  §41-29-317. 
Required  reports  to  bureau  of 
narcotics,  §41-29-168. 
County  health  officers. 
Actions,  information  and 
investigations,  §41-3-41. 
County  mosquito  control 

commissions,  §41-27-17. 
Death  of  person  affecting  public 
interest. 

Prompt  reporting  to  medical  examiner, 
§41-61-59. 

Death  of  person  diagnosed  as  having 
AIDS  or  Class  1  disease,  §41-23-1. 
Dentists. 

Theft,  burglary  or  robbery  of 

controlled  substance,  §41-29-168. 
Eye  inflammation  of  newborns. 

Health  care  providers  to  make  report, 
§41-35-3. 
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REPORTS  —Cont'd 

Eye  inflammation  of  newborns 

—Cont'd 

Local  health  officers  to  make  report, 
§41-35-5. 

Healthcare  coordinating  council. 

Annual  report,  §41-105-3. 
Health  care  facilities. 

Blood  test  performed  for  underwriting 
purposes  or  laboratory,  §41-23-1. 

Death  of  person  diagnosed  as  having 
AIDS  or  Class  1  disease,  §41-23-1. 

Patient  requiring  special  precautions, 
§41-23-1. 

Heart  disease  and  stroke  prevention 

task  force,  §41-103-3. 
Hepatitis  B. 

Health  care  providers  status  as 
carrier,  §41-34-5. 
Confidentiality,  §41-34-7. 
HIV. 

Health  care  providers  status  as 
carrier,  §41-34-5. 
Confidentiality,  §41-34-7. 
Hospitals. 

Blood  test  performed  for  underwriting 

purposes  or  laboratory,  §41-23-1. 
Death  of  person  diagnosed  as  having 

AIDS  or  Class  1  disease,  §41-23-1. 
Hospital  equipment  and  facilities 

authority,  §41-73-71. 
Licensing  agency,  §41-9-29. 
Patient  having  medical  condition 
specified  as  requiring  special 
precautions,  §41-23-1. 
Renewal  of  license,  §41-9-11. 
Theft,  burglary  or  robbery  of 

controlled  substance,  §41-29-168. 
Immunization  of  school  children, 

§41-23-37. 
Inflammation  of  the  eyes  of 
newborns. 
Health  care  providers  to  make  report, 
§41-35-3. 

Local  health  officers  to  make  report, 
§41-35-5. 
Insurance  companies. 

Blood  test  performed  for  underwriting 
purposes,  §41-23-1. 
Interception  of  wire  or  oral 
communications. 
Progress  reports,  §41-29-515. 
Law  enforcement  officers. 
Controlled  substance  arrests, 
incidences  and  information, 
§41-29-168. 


REPORTS  —Cont'd 
Legislative  audit  committee. 

Mississippi  health  information 
network  (MS-HIN). 
Report  regarding  electronic  health 
records  system  items, 
§41-119-19. 
Maternity  home's  report  as  to  eye 
inflammation  of  newborn, 
§41-35-3. 
Medical  examiners. 

Death  of  person  affecting  public 
interest  reported  to  medical 
examiner,  §41-61-59. 
Death  of  person  diagnosed  as  having 
AIDS  or  Class  1  disease,  §41-23-1. 
Midwife's  report  as  to  eye 

inflammation  of  newborn, 
§41-35-3. 
Mississippi  health  information 
network  (MS-HIN). 
Legislative  audit  committee. 

Report  regarding  electronic  health 
records  system  items, 
§41-119-19. 
Nurses  as  carriers  of  Hepatitis  B  or 

HIV,  §§41-34-5,  41-34-7. 
Nurse's  report  as  to  eye 

inflammation  of  newborn, 
§41-35-3. 
Obstetrician's  report  as  to  eye 
inflammation  of  newborn, 
§41-35-3. 
Perpetual  care  cemeteries. 

Annual  report,  §41-43-38. 
Pharmacies. 

Theft,  burglary  or  robbery  of 

controlled  substance,  §41-29-168. 
Physicians  and  surgeons. 

Blood  test  performed  for  underwriting 

purposes  or  laboratory,  §41-23-1. 
Death  of  person  diagnosed  as  having 

AIDS  or  Class  1  disease,  §41-23-1. 
Inflammation  of  eyes  of  newborns, 

§41-35-3. 
Office  of  Mississippi  physician 

workforce,  §41-123-1. 
Status  as  carrier  of  Hepatitis  B  or 
HIV,  §41-34-5. 
Confidentiality,  §41-34-7. 
Theft,  burglary  or  robbery  of 

controlled  substance,  §41-29-168. 
Podiatrist  status  as  carrier,  §41-34-5. 
ConfidentiaUty,  §41-34-7. 
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REPORTS  —Cont'd 
Police. 

Controlled  substance  arrests, 
incidences  and  information, 
§41-29-168. 
Sheriffs. 

Controlled  substance  arrests, 
incidences  and  information, 
§41-29-168. 
State  board  of  health,  §41-3-19. 
State  department  of  health. 
Annual  report  as  hospital  licensing 

agency,  §41-9-29. 
Executive  director's  report  to 

legislature  and  governor,  §41-3-15. 
Utilization  review  of  medical 
services. 
Requirements  to  be  established  by 
department  of  health,  §41-83-15. 
Vaccination  of  school  children, 

§41-23-37. 
Veterinarians. 

Theft,  burglary  or  robbery  of 

controlled  substance,  §41-29-168. 

REPRODUCTIVE  HEALTH 

EDUCATION. 
Abstinence  education  pilot  program, 

§41-79-5. 

Prevention  of  teen  pregnancy  pilot 
program. 

Pilot  programs  for  districts  with 
highest  number  of  teen 
pregnancies,  §41-79-55. 
Prevention  of  unintended  teen 
pregnancy  and  sexually 
transmitted  infections,  §§41-79-51 
to  41-79-55. 
Public  schools. 

Parental  consent,  §41-79-5. 

RESCUE  SQUADS. 
Emergency  medical  services, 

generally,  §§41-59-1  to  41-59-85. 
Exposure  to  blood  or  body  fluids. 

Definitions,  §§41-23-39,  41-23-41. 
Notice  to  licensed  facility  patient 
transported  to,  §41-23-41. 

RESEARCH  AND  DEVELOPMENT. 
Controlled  substance  misuse  and 
abuse,  §41-29-171. 

RESENTENCING. 

Controlled  substance  violations. 

First  offenders  serving  term  under 
prior  law,  §41-29-149. 


RESPIRATORY  CARE 
PRACTITIONERS. 
State  board  of  health. 

General  provisions,  §§41-3-1.1  to 
41-3-19. 

RESTAURANTS. 
Fees. 

Assessment  by  state  board  of  health, 
amount,  §41-3-18. 
State  board  of  health  powers, 
§41-3-15. 

RESTRAINTS. 

Mental  health  facilities. 

Patient  restraint  requirements, 
§41-21-102. 

RETURN  OF  ADMINISTRATIVE 

INSPECTION  WARRANT. 
Controlled  substances,  §41-29-157. 

RETURN  OF  SEARCH  WARRANT. 
Controlled  substances,  §41-29-157. 

REVISED  UNIFORM  ANATOMICAL 
GIFT  ACT,  §§41-39-101  to 
41-39-149. 

RIGHT  OF  ENTRY. 
Individual  on-site  wastewater 
disposal  systems,  §41-67-23. 
Safe  drinking  water  act  of  1997. 

Powers  of  director,  §41-26-7. 

RIGHT  TO  COUNSEL. 
Abortion. 

Parental  consent,  §41-41-55. 
Performance  of  abortion  upon  minor. 
Waiver  of  parental  consent 
requirement  proceedings, 
§41-41-55. 
Alcohol  and  drug  abuse. 

Commitment  proceedings,  §41-30-27. 
Commitment  of  alcoholic  or  drug 
addict  for  treatment. 
Emergency  involuntary  commitment, 
§41-30-27. 

Commitment  of  persons  with  mental 
illness  or  intellectual  disability, 

§41-21-69. 
Appointment  for  respondent  at  time 
examiners  appointed,  §41-21-67. 
Mentally  ill. 

Patient  in  mental  health  facility,  right, 
§41-21-102. 
Patient  in  mental  health  facility, 
right,  §41-21-102. 
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ROACH  CLIPS. 
Drug  paraphernalia. 

Paraphernalia  defined,  §41-29-105. 

ROBBERY. 

Controlled  substances. 

Report  by  owner,  manager  or 
practitioner,  §41-29-168. 

ROOMING  HOUSES. 
Guest  rooms  to  be  kept  clean  and 
sanitary,  §§41-49-1  to  41-49-9. 

RUBELLA,  §§41-23-101  to  41-23-105. 
Counseling  to  females  as  to  risk  and 

benefits  of  immunization, 

§41-23-103. 
Immunity  for  persons  performing 

rubella  tests,  counseling  and 

vaccination,  §41-23-105. 
Screen  tests  to  females  of 

childbearing  age,  §41-23-101. 

RU486. 
Restrictions. 

Women's  health  defense  act  of  2013, 
§§41-41-101  to  41-41-117. 

RULE  AGAINST  PERPETUITIES. 
Cemeteries. 

Inapplicability  to  perpetual  care  funds, 
§41-43-51. 

RUNNING  AT  LARGE. 
Animals. 

Killing  dogs  running  at  large, 
§41-53-11. 

RURAL  HEALTH,  OFFICE  OF. 
Establishment  by  state  board  of 
health,  §41-3-15. 

RURAL  HEALTH  AVAILABILITY 
ACT,  §§41-9-301  to  41-9-311. 

Certificates  of  need,  §41-9-311. 

Certificates  of  public  advantage, 
§41-9-307. 

Citation  of  act,  §41-9-301. 

Cooperative  agreements,  §41-9-307. 

Definitions,  §41-9-305. 

Judicial  review,  §41-9-309. 

Legislative  findings,  §41-9-303. 

Title,  §41-9-301. 

RURAL  HEALTH  CARE  PLAN, 

§41-9-207. 
Rural  health  network,  §§41-9-201  to 
41-9-217. 


RURAL  HEALTH  NETWORK, 

§§41-9-201  to  41-9-217. 
Antitrust  laws,  formation  not 

violation,  §41-9-211. 
Bed-size  requirement,  critical  access 

hospitals,  §41-9-209. 
Benefits  for  services  performed  by 
hospital. 
Insurance  and  other  coverage  to 
provide,  §41-9-215. 
Critical  access  hospital. 

Banking  of  licensed  hospital  acute  care 

beds,  §41-9-210. 
Defined,  §41-9-205. 
Designation,  §41-9-209. 
Definitions,  §41-9-205. 
Emergency  care  service,  critical 

access  hospital,  §41-9-209. 
Formation  of  network  not  in 
violation  of  antitrust  laws, 
§41-9-211. 
Hiring  of  additional  personnel  to 

implement  article,  §41-9-217. 
Insurance  coverage  for  benefits 

provided  by  hospitals,  §41-9-215. 
Mississippi  rural  hospital  flexibility 
act  of  1998. 
Short  title,  §41-9-201. 
Rules  and  regulations,  §41-9-213. 
Skilled  nursing  facility  beds, 

§41-9-209. 
State  policy,  §41-9-203. 
State  rural  health  care  plan, 
§41-9-207. 
Defined,  §41-9-205. 

RURAL  HOSPITAL  FLEXIBILITY 

ACT  OF  1998. 
Rural  health  network,  §§41-9-201  to 

41-9-217. 

RURAL  WATER  SYSTEMS. 

Local  governments  and  rural  water 
systems  improvements  revolving 
loan  and  grant  program, 

§41-3-16. 
Administration  by  state  board  of 

health,  §41-3-15. 
Board,  §41-3-16. 
Emergency  loan  fund,  §41-3-16. 
Managers  of  rural  water  systems  and 

operators  of  water  systems, 

appointment,  §41-3-16. 
Revolving  fund,  §41-3-16. 


1335 


Index 
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SAFE  DRINKING  WATER. 
Safe  drinking  water  act  of  1997, 
§§41-26-1  to  41-26-101. 

SALARIES. 

County  medical  examiner  or  county 
medical  examiner  investigator, 

§41-61-59. 

SALES. 

Blood  banking  and  transfusion  not 

sale,  §41-41-1. 
Cemeteries. 

Lots  and  grave  spaces,  §41-43-45. 
Community  hospital  by  county  or 

municipal  owner,  §41-13-15. 
Controlled  substances. 

Criminal  penalty  and  sentencing, 

§41-29-139. 
Falsely  represented  to  be  prescription 
or  legend  drug,  §41-29-146. 
Human  tissue  and  organ 

procurement,  processing,  etc. 
Rendering  of  service  by  person 
participating  and  not  sale, 
§41-41-1. 

SAL  SODA. 

Inapplicability  of  caustic  poison 
law,  §41-29-5. 

SALVIA  DIVINORUM. 
Schedule  I  controlled  substance, 

§41-29-113. 
Uniform  controlled  substances  law 
generally,  §§41-29-101  to 
41-29-191. 

SANITARY  INVESTIGATIONS. 
State  board  of  health,  §41-3-15. 
Authority,  §41-25-1. 

SANITATION. 

House  trailers,  house  trailer  camps 

and  tourist  camps,  §41-25-13. 
State  board  of  health,  §§41-25-1  to 
41-25-13. 
Directing  and  controlling  sanitary 
measures,  §41-3-15. 

SCALES. 

Drug  paraphernalia. 

Paraphernalia  defined,  §41-29-105. 

SCHEDULE  I  CONTROLLED 
SUBSTANCES,  §41-29-113. 

Criminal  penalties  for  selling, 
manufacturing,  distributing, 
etc.,  §41-29-139. 


SCHEDULE  II  CONTROLLED 

SUBSTANCES,  §41-29-115. 
Criminal  penalties  for  selling, 

manufacturing,  distributing, 

etc.,  §41-29-139. 
Prescription  requirement, 

§41-29-137. 

SCHEDULE  III  CONTROLLED 

SUBSTANCES,  §41-29-117. 
Criminal  penalties  for  selling, 

manufacturing,  distributing, 

etc.,  §41-29-139. 
Prescription  requirement, 

§41-29-137. 

SCHEDULE  IV  CONTROLLED 

SUBSTANCES,  §41-29-119. 
Criminal  penalties  for  selling, 

manufacturing,  distributing, 

etc.,  §41-29-139. 
Prescription  requirement, 

§41-29-137. 

SCHEDULE  V  CONTROLLED 

SUBSTANCES,  §41-29-121. 
Criminal  penalties  for  selling, 

manufacturing,  distributing, 

etc.,  §41-29-139. 
Medical  purposes,  distributing  or 

dispensing  only  for,  §41-29-137. 

SCHOLARSHIPS. 
Community  hospitals,  powers  of 
trustees. 

Educational  assistance  with 

agreement  to  work  stipulated  time 

for  hospital,  §41-13-35. 
Health  care  professionals. 
Paid  educational  leave  for  study, 

§41-9-37. 

SCHOOL  BUILDINGS,  FACILITIES, 

PROPERTY. 
Abortion  facilities  not  to  be  located 

within  certain  distance,  §41-75-1. 

SCHOOL  CHILDREN 

IMMUNIZATION,  §41-23-37. 
School-located  influenza  vaccination 

programs,  §41-23-121. 

SCHOOL  DISTRICTS. 
Asthma. 

Self-administration  of  medicine, 
students,  §41-79-31. 
School  nurse  intervention  program, 

§41-79-5. 
School  nurses. 

Employment  required,  §41-79-5. 
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SCHOOL  NURSES,  §§41-79-1  to 

41-79-31. 
Application  by  school  district, 

§41-79-5. 

Employment  of  school  nurse  by 

school  district,  time  for,  §41-79-5. 
Established,  §41-79-5. 
Legislative  findings,  §41-79-1. 
Paid  educational  leave  for  hospital 

employees,  §41-9-37. 
Public  school  districts  to  employ, 

§41-79-5. 
Sex  and  abstinence  education. 
Prevention  of  unintended  teen 
pregnancy  and  sexually 
transmitted  infections. 
Programs,  implementation  by  school 
nurses,  §41-79-53. 
Specific  preventive  services  and 
additional  services  offered  by 
program,  §41-79-5. 
State  board  of  health  authorized  to 
implement  regulations,  §41-79-3. 

SCHOOLS  AND  EDUCATION. 
Abstinence  education. 

Sex  and  abstinence  education. 
Prevention  of  unintended  teen 
pregnancy  and  sexually 
transmitted  infections, 
§§41-79-51  to  41-79-55. 
Alcohol,  tobacco  and  drug  abuse 
education. 
Services  provided  by  school  nurse 
intervention  program,  §41-79-5. 
Asthma. 

Self  administration  of  medicine, 
students,  §41-79-31. 
Athletics. 

Smoking  in  or  near  public  facilities 
during  athletic  event. 
Persons  under  18  years  of  age 
engaged  in  organized  athletic 
event. 
Restrictions,  §41-114-1. 
Certification  of  immunization 
requirements  by  person  in 
charge  of  school,  §41-23-37. 
Child  abuse  or  neglect. 

Services  provided  by  school  nurse 
intervention  program,  §41-79-5. 
Controlled  substances. 

Sale,  distribution  or  dispensing  within 
certain  distance. 
Enhanced  penalty,  §41-29-142. 


SCHOOLS  AND  EDUCATION 

—Cont'd 

Curriculum  and  courses  of  study. 

Sex  and  abstinence  education. 
Prevention  of  unintended  teen 
pregnancy  and  sexually 
transmitted  infections, 
§§41-79-51  to  41-79-55. 
Drug  abuse  education  programs, 

§41-29-169. 
Eating  disorders  counseling. 
Services  provided  by  school  nurse 
intervention  program,  §41-79-5. 
Emergency  treatment  of  injury  and 
illness. 

School  nurse  intervention  program, 
§41-79-5. 
Family-life  education,  §41-79-5. 
Flu. 

School-located  influenza  vaccination 
programs,  §41-23-121. 
Food  establishments  operated  by 
public  schools. 
Fees  assessed  by  state  board  of  health. 
Exemption,  §41-3-18. 
Head  lice. 

Early  detection  and  treatment 

services,  §41-79-5. 
Notification  to  county  health 
department  of  reoccurring 
problem,  §41-79-21. 
Health  care. 

Asthma  and  anaphylaxis  medication. 
Self  administration,  students, 
§41-79-31. 
School  nurses,  §§41-79-1  to  41-79-31. 
Hearing  and  vision  screening. 
Services  provided  by  school  nurse 
intervention  program,  §41-79-5. 
Immunization  of  school  children, 
§41-23-37. 
School-located  influenza  vaccination 
programs,  §41-23-121. 
Influenza. 

School-located  influenza  vaccination 
programs,  §41-23-121. 
Liability  of  school  personnel. 
Self-administration  of  asthma 
medication. 
Public  and  nonpublic  school 
students,  §41-79-31. 

Nurses. 

Generally,  §§41-79-1  to  41-79-5. 
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SCHOOLS  AND  EDUCATION 

—Cont'd 
Pregnancy. 

Prevention  of  unintended  teen 
pregnancy  and  sexually 
transmitted  infections,  §§41-79-51 
to  41-79-55. 
Teen  pregnancy  pilot  program, 
§41-79-5. 
Pilot  programs  for  districts  with 
highest  number  of  teen 
pregnancies,  §41-79-55. 
Reports. 

Immunization  or  vaccination  of 
children,  §41-23-37. 
Reproductive  health  education, 
§41-79-5. 
Parental  consent,  §41-79-5. 
School  nurses,  §§41-79-1  to  41-79-5. 
Employment  required,  §41-79-5. 
Legislative  findings,  §41-79-1. 
Paid  educational  leave  for  hospital 

employees,  §41-9-37. 
Preventive  services  and  additional 
services  offered  by  program, 
§41-79-5. 
Public  school  districts  to  employ, 

§41-79-5. 
Regulations. 

State  board  of  health  authorized  to 
implement,  §41-79-3. 
Scoliosis  screening. 

Services  provided  by  school  nurse 
intervention  program,  §41-79-5. 
Sex  and  abstinence  education. 
Abstinence  education. 

Pilot  program,  §41-79-5. 
Consent  by  parent  or  guardian, 

§41-79-5. 
Prevention  of  unintended  teen 
pregnancy  and  sexually 
transmitted  infections,  §§41-79-51 
to  41-79-55. 
Pilot  programs  for  districts  with 
highest  number  of  teen 
pregnancies,  §41-79-55. 
Programs,  development  and 

purpose,  §41-79-53. 
School  nurses,  implementation  by, 

§41-79-53. 
Teen  pregnancy  pilot  program, 

§41-79-5. 
Teen  pregnancy  prevention  task 
force,  §41-79-51. 


SCHOOLS  AND  EDUCATION 

—Cont'd 
Sex  and  abstinence  education 

—Cont'd 
Teen  pregnancy  pilot  program, 
§41-79-5. 
Pilot  programs  for  districts  with 
highest  number  of  teen 
pregnancies,  §41-79-55. 
Sickle  cell  trait  educational 
materials. 
Distribution  to  school  teachers  and 
administrators  by  state  board  of 
health,  §41-24-5. 
Smoking. 
Athletic  events. 

Smoking  in  or  near  public  facilities. 
Persons  under  18  years  of  age 
engaged  in  organized  athletic 
event,  §41-114-1. 
Suspension  of  student. 
Immunization  or  vaccination 

requirements,  failure  to  comply, 
§41-23-37. 
Teen  pregnancy. 

Prevention  of  teen  pregnancy  pilot 
program,  §41-79-5. 
Pilot  programs  for  districts  with 
highest  number  of  teen 
pregnancies,  §41-79-55. 
Prevention  of  unintended  teen 
pregnancy  and  sexually 
transmitted  infections,  §§41-79-51 
to  41-79-55. 
Tobacco  products. 
Athletic  events. 

Smoking  in  or  near  public  facilities. 
Persons  under  18  years  of  age 
engaged  in  organized  athletic 
event,  §41-114-1. 
Vaccination  of  school  children, 
§41-23-37. 
School-located  influenza  vaccination 
programs,  §41-23-121. 

SCIENTIFIC  EVIDENCE. 
AIDS. 

Prisoners,  testing,  §41-23-1. 
Insurance  companies. 

Blood  test  performed  for  underwriting 
purposes,  §41-23-1. 

SCIENTIFIC  INVESTIGATORS. 
Controlled  substance  research. 

Registration  of  practitioners  to 
conduct. 

Controlled  substances  in  Schedules 
II  through  V,  §41-29-127. 
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SCOLIOSIS  SCREENING,  §41  79  5. 
Services  provided  by  school  nurse 
intervention  program,  §41-79-5. 

SEA  BURIAL. 

Certification  by  medical  examiner 
prior  to  burial  of  dead  body  at 

sea,  §41-61-69. 

SEALING  INTERCEPTED 

COMMUNICATIONS. 
After  expiration  of  period  of  order, 

§41-29-517. 
Applications  for  orders  authorizing 

interception,  §41-29-519. 
Contempt  for  violating  provisions, 

§41-29-521. 

SEALING  OF  RECORDS. 
Hospital  records. 

Subpoenas  duces  tecum. 

Copy  filed  by  custodian  in  response, 
§41-9-105. 
Intercepted  communications, 
§§41-29-517  to  41-29-521. 

SEARCHES  AND  SEIZURES. 
Anatomical  gifts. 

Organ  procurement  organizations. 
Rights  and  duties,  §41-39-127. 

Search  of  individual  for  document  of 
gift  or  refusal,  §41-39-123. 
Breaking  door  or  window  to  execute 
search  warrant. 

Controlled  substances,  §41-29-157. 
Bureau  of  narcotics. 

Seizures  of  property,  §41-29-159. 
Controlled  substances. 

Disposition,  §41-29-154. 

Search  warrants,  §41-29-157. 

Seizure  without  process,  §41-29-153. 
Drug  paraphernalia. 

Disposition  of  seized  paraphernalia, 
§41-29-154. 
Execution  of  search  warrant. 

Controlled  substances,  §41-29-157. 
Inventory  after  return  of  warrant. 

Controlled  substances,  §41-29-157. 
No  knock  entries. 

Controlled  substances,  §41-29-157. 
Normal  business  hours,  serving 
search  warrant. 

Controlled  substances,  §41-29-157. 
Return  of  search  warrant. 

Controlled  substances,  §41-29-157. 

SEARCH  WARRANTS. 
Affidavits. 

Controlled  substances,  §41-29-157. 


SEARCH  WARRANTS  —Cont'd 
Breaking  door  or  window  to 
execute. 

Controlled  substances,  §41-29-157. 
Bureau  of  narcotics. 

Executing  and  serving,  §41-29-159. 
Controlled  substances,  §41-29-157. 
Execution  and  return. 

Controlled  substances,  §41-29-157. 
Inventory  after  return  of  warrant. 

Controlled  substances,  §41-29-157. 
No  knock  entry  to  execute  warrant. 

Controlled  substances,  §41-29-157. 
Service  of. 

Normal  business  hours,  §41-29-127. 
State  board  of  dental  examiners. 
Executing  and  serving  when  enforcing 
controlled  substances  law, 
§41-29-159. 
State  board  of  medical  licensure 
investigative  unit. 
Executing  and  serving  when  enforcing 
controlled  substances  law, 
§41-29-159. 
State  board  of  pharmacy. 
Executing  and  serving  when  enforcing 
controlled  substances  law, 
§41-29-159. 
Time  for  executing  and  returning. 
Controlled  substances,  §41-29-157. 

SECRETARY  OF  STATE. 
Certificate  of  oath  of  office. 

State  board  of  health  members  to  file 
with  secretary,  §41-3-3. 

SECURITIES. 
Criminal  forfeiture. 

Controlled  substance  violations, 
§41-29-153. 

SECURITY  GUARDS. 
State  mental  health  or  intellectual 
disability  facilities. 

Designation,  police  powers,  §41-4-23. 

SEIZURE. 

Bureau  of  narcotics. 

Power,  §41-29-159. 
Controlled  substances. 

Seizure  without  process,  §41-29-153. 
State  board  of  dental  examiners. 

Authority  to  seize  property  when 
enforcing  controlled  substances 
law,  §41-29-159. 
State  board  of  medical  licensure. 

Authority  to  seize  property  when 
enforcing  controlled  substances 
law,  §41-29-159. 
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SEIZURE  —Cont'd 

State  board  of  pharmacy. 

Seizure  of  property  when  enforcing 
controlled  substances  law, 
§41-29-159. 

SEMI-PUBLIC  WATER  SYSTEMS. 
Defined,  §41-26-3. 

Notice  of  location,  responsible  party 
and  number  of  connections, 

§41-26-8. 

Safe  drinking  water  act  of  1997. 

Generally,  §§41-26-1  to  41-26-101. 

SENIOR  CITIZENS. 
Commitment  of  persons  with  mental 
illness  or  intellectual  disability. 

Person  not  committed  for  disabilities 
associated  with  old  age,  §41-21-73. 

SENTENCING. 

Controlled  substances,  §41-29-139. 
Dealers,  §41-29-139. 

Distribution  to  person  under  age 

twenty-one,  §41-29-145. 
Second  and  subsequent  offense, 
§41-29-147. 
Enhanced  penalties. 

Firearm  possession,  §41-29-152. 
Firearm  possession. 

Enhanced  penalty,  §41-29-152. 
First  offenders. 

Deferral  of  further  proceedings  and 
placing  on  probation, 
§41-29-150. 
Resentencing  first  offender  serving 
term  under  prior  law, 
§41-29-149. 
Suspension  of  sentence,  §41-29-149. 
What  deemed  first  offense, 
§41-29-149. 
Medical  treatment  for  dependency  or 
addiction  as  part  of  sentence, 
§41-29-150. 
Parole  eligibility,  §41-29-149. 
Persons  indicted  under  prior  law  but 

not  yet  sentenced,  §41-29-149. 
Second  and  subsequent  offense, 
§41-29-147. 
Dealers  in  controlled  substances, 

§41-29-139. 
Enhanced  penalties. 
Controlled  substances. 

Distribution  to  persons  under  age 

twenty-one,  §41-29-145. 
Distribution  within  certain  distance 
of  certain  facilities,  §41-29-142. 


SENTENCING  —Cont'd 
Enhanced  penalties  — Cont'd 
Controlled  substances  — Cont'd 
Firearm  possession,  §41-29-152. 
Second  and  subsequent  offense, 
§41-29-147. 
Firearms  and  other  weapons. 

Possession  at  time  of  offense  or  arrest. 
Enhanced  penalties. 

Controlled  substance  violations, 
§41-29-152. 
First  offenders. 

Controlled  substance  violations, 
§41-29-139. 
Deferral  of  further  proceedings  and 
placing  on  probation, 
§41-29-150. 
Suspension  of  sentence,  §41-29-149. 
Public  intoxication  offenders 
charged  with  second  or 
subsequent  offense. 
Alcohol  abuse  treatment  and 
rehabilitation  in  lieu  of 
sentencing,  §41-30-19. 
Resentencing. 
First  offenders  for  controlled  substance 
violation. 
Offenders  serving  term  under  prior 
law,  §41-29-149. 
Second  and  subsequent  offenses. 

Controlled  substances,  §41-29-147. 
Suspended  sentences. 

Controlled  substance  violations. 
First  offenders,  §41-29-149. 
Trafficking  in  controlled  substances, 
§41-29-139. 

SEPTIC  TANKS  AND  SYSTEMS, 

§§41-67-1  to  41-67-41. 
Abatement  of  immediate  health 

hazard. 

Repair  of  malfunctioning  disposal 
system,  §41-67-21. 
Action  for  discharge  of  property, 

§41-67-28. 
Actions  at  law  against  installers  or 

manufacturers,  §41-67-28. 
Advanced  treatment  systems. 
Continuing  maintenance  agreement, 

certified  installers,  §41-67-7. 
Existing  systems,  grandfathering 

requirements,  §41-67-9. 
Installers. 

Factory-trained  and  authorized 
representatives,  §41-67-25. 
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SEPTIC  TANKS  AND  SYSTEMS 

—Cont'd 
Advanced  treatment  systems 
—Cont'd 
Testing  and  listing  by  third  party 
certifying  program,  §41-67-10. 
Agents  of  department  implementing 
chapter. 
Demonstration  of  competence  and 
completion  of  department 
certification  training,  §41-67-19. 
Appeals  from  final  decision  of  board, 

§41-67-29. 
Application  for  variance,  §41-67-33. 
Approval  in  areas  where  otherwise 

not  approved,  §41-67-11. 
Approval  of  design,  construction  or 
installation,  request  to 
department,  §41-67-7. 
Approval  of  existing  systems, 

requirements,  §41-67-9. 
Assessment  of  fees,  §41-67-12. 
Certification  of  individual  on-site 
wastewater  disposal  system 
installers,  §41-67-25. 
Certification  of  installers  fee, 

§41-67-12. 
Certified  installers. 

Continuing  maintenance  agreement  on 
advanced  treatment  systems, 
§41-67-7. 
Final  approval  request,  §41-67-7. 
Inspection  by  department,  §41-67-6. 
Notice  before  beginning  installation, 
§41-67-6. 

Certified  professional  evaluators, 

§41-67-37. 
Applicability  of  chapter,  §41-67-6. 
Notice  of  services  being  provided, 
§41-67-6. 
Civil  penalties,  §41-67-21. 
Class  actions  not  permitted  against 
installers  or  manufacturers, 
§41-67-28. 
Clean  water  act. 

Recommendations  as  to  systems 

suitable  for  installation,  §41-67-6. 
Competence  of  agents  of 
departments  to  be 
demonstrated,  §41  67-19. 
Continuing  maintenance  agreement 
on  advanced  treatment  systems. 
Certified  installers,  §41-67-7. 
Council. 

Wastewater  advisory  council, 
§41-67-41. 


SEPTIC  TANKS  AND  SYSTEMS 

—Cont'd 

Criminal  penalties  for  violations, 

§41-67-28. 
Damages  for  causing  discharge  of 

property  of  generator,  §41-67-28. 
Defective  design  or  construction, 

action  at  law,  §41-67-28. 
Definitions,  §41-67-2. 
Department's  duties,  §41-67-3. 
Feasibility  of  establishing  systems, 
§41-67-4. 

Design,  construction  or  installation. 

Advanced  treatment  systems, 

§41-67-10. 
Approval  of  department  required, 

§41-67-7. 
Duties  and  responsibilities  of  state 

board  of  health,  §41-67-3. 
Notice  of  intent  to  install,  §41-67-5. 
Prior  written  approval  before 
connecting  water  utilities, 
§41-67-5. 
Professional  engineers  providing 

services,  §41-67-3. 
Recommendations  as  to  types  of 

systems  suitable  for  installation, 
§41-67-6. 
Requirements,  §41-67-7. 
Determination  of  suitability  of 

system,  §41-67-6. 
Duties  and  responsibilities  of  state 

board  of  health,  §41-67-3. 
Entry  onto  property  to  make 
inspection. 
Department  approval  requested, 
§41-67-23. 
Establishing  community  sewage 
systems. 
Feasibility  study,  §41-67-4. 
Exemptions  from  regulations, 
§41-67-6. 

Existing  systems,  requirements  for 

approval,  §41-67-9. 
Failure  of  system  to  operate 

properly,  action  at  law  against 

manufacturer,  §41-67-28. 
Feasibility  of  community  sewage 

systems. 
Determination,  §41-67-4. 
Fees,  §41-67-12. 

Final  approval  request,  §41-67-7. 
Fines. 

Civil,  §41-67-21. 

Civil  penalty  for  operating  without 
registration,  §41-67-27. 
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SEPTIC  TANKS  AND  SYSTEMS 

—Cont'd 
Fines  —Cont'd 

Criminal,  §41-67-28. 
Installer  operating  without 
certification,  §41-67-25. 
Grandfathering  in  existing  systems, 
§41-67-9. 

Grievance  procedures,  §41-67-33. 
Improper  installation,  action  against 

installer,  §41-67-28. 
Individual  on-site  systems. 

Approval  in  areas  where  otherwise  not 
approved,  §41-67-11. 
Inspection  by  department  for 

department  approval  requesting, 

§§41-67-6,  41-67-23. 
Installers. 

Actions  against,  §41-67-28. 
Certification,  §41-67-25. 
Certification  fee,  §41-67-12. 
Factory  trained  and  authorized 

representatives,  §41-67-25. 
Operation  without  certification, 

penalty,  §41-67-25. 
Insurance  requirements. 

Certified  professional  evaluators, 

§41-67-37. 
Pumpers  removing  and  disposing  of 

sludge  and  septage,  §41-67-39. 
Licensed  professional  engineers. 
Applicability  of  chapter,  §41-67-6. 
Notice  of  services  being  provided, 

§41-67-6. 
Professional  engineers  providing 

services  relating  to  design, 

construction  or  installation, 

§41-67-3. 

Maintenance  training  program. 

To  be  implemented  on-site,  §41-67-10. 
Malfunctioning  disposal  systems, 
repair,  §41-67-21. 
Existing  system,  §41-67-9. 
Manufacturers. 
Actions  against,  §41-67-28. 
Registration,  §41-67-27. 
Fee,  §41-67-12. 
Mississippi  individual  on-site 

wastewater  disposal  system  law, 
§41-67-1. 

Municipality  or  board  of  supervisors 
adopting  more  restrictive 
ordinance. 

Authority  not  impaired,  §41-67-15. 
Notice  of  intent  for  installation, 

§41-67-5. 
Soil  and  site  evaluation,  §41-67-6. 


SEPTIC  TANKS  AND  SYSTEMS 

—Cont'd 

Notice  of  intent  to  file  suit  against 

person  causing  discharge, 

§41-67-28. 
Notice  prior  to  entry  onto  property 

for  inspection,  §41-67-23. 
On-site  maintenance  training 

program,  §41-67-10. 
Performance  standards  for  systems. 
Board  to  adopt  rules  establishing, 
§41-67-3. 
Prior  written  approval  before 

connecting  water  utilities, 

§41-67-5. 
Private  right  of  action  against 

installer  or  manufacturer, 

§41-67-28. 
Professional  engineers  providing 

services  relating  to  design, 

construction  or  installation, 

§41-67-3. 
Applicability  of  chapter,  §41-67-6. 
Notice  of  services  being  provided, 
§41-67-6. 
Professional  evaluators. 

Certification,  §41-67-37. 
Pumpers  removing  and  disposing  of 

sludge  and  septage. 
Certificate  requirement,  §41-67-39. 
Punitive  damages  for  causing 

discharge  of  property,  §41-67-28. 
Purpose  of  provisions,  §41-67-1. 
Recommendations  as  to  systems 

suitable  for  installation,  §41-67-6. 
Registration  of  manufacturer  in 

order  to  operate  business  in  or 

do  business  in  state,  §41-67-27. 
Removal  and  disposal  of  sludge  and 

liquid  waste,  certification  fee, 

§41-67-12. 
Repair  of  malfunctioning  systems, 

§41-67-21. 
Repairs  upgrading  existing  system, 

§41-67-9. 

Repeal  of  provisions,  date,  §41-67-31. 
Replacement  of  existing  systems 

because  of  malfunction,  §41-67-9. 
Request  for  determination  of 

suitability  of  system,  §41-67-6. 
Request  for  final  approval,  §41-67-7. 
Reviews  requested  by  aggrieved 

persons,  §41-67-33. 
Soil  and  sight  evaluation,  §41-67-6. 
Soil  and  sight  evaluation  by 

department. 
Fee,  §41-67-12. 
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SEPTIC  TANKS  AND  SYSTEMS 

—Cont'd 

Systems  suitable  for  installation, 

recommendations  by 

department,  §41-67-6. 
Third  party  certifying  programs. 

Testing  and  listing  advanced 

treatment  systems  as  condition  for 
installation,  §41-67-10. 
Variances. 

Application,  §41-67-33. 
Wastewater  advisory  board, 

§41-67-101. 
Wastewater  advisory  council, 
§41-67-41. 

SERVICE  OF  NOTICE,  PROCESS 

AND  OTHER  PAPERS. 
Abortion  facility  licensing. 

Notice  of  appeal  from  denial, 
suspension  or  revocation, 
§41-75-23. 
Notice  of  denial,  suspension  or 
revocation,  §41-75-11. 
Alcoholics  and  drug  addicts. 
Commitment  for  treatment. 
Citation  to  appear,  §41-31-5. 
Ambulatory  surgical  facility 
licensing. 
Notice  of  appeal  from  denial, 
suspension  or  revocation, 
§41-75-23. 
Notice  of  denial,  suspension  or 
revocation,  §41-75-11. 
Birthing  center  licensing. 
Notice  of  denial,  suspension  or 
revocation,  §41-77-19. 
Commitment  of  alcoholics  and  drug 
addicts  for  treatment. 
Citation  to  appear,  §41-31-5. 
Commitment  of  persons  with  mental 
illness  or  intellectual  disability. 
Continued  commitment  hearing, 

§41-21-83. 
Notice  of  hearing,  §41-21-73. 
Controlled  substance  forfeiture 
procedures. 
Property  other  than  controlled 
substance,  raw  material  or 
paraphernalia,  §41-29-177. 
Controlled  substances,  registration 
of  dispensers,  distributors  or 
manufacturers. 
Denial,  revocation  or  suspension  of 
registration. 
Order  to  show  cause,  §41-29-131. 


SERVICE  OF  NOTICE,  PROCESS 
AND  OTHER  PAPERS  —Cont'd 
Criminal  forfeitures. 

Controlled  substances. 

Proceedings  on  property  other  than 
controlled  substance,  raw 
material  or  paraphernalia, 
§41-29-177. 
Forfeitures. 

Controlled  substances. 

Property  other  than  controlled 
substance,  raw  material  or 
paraphernalia,  §41-29-177. 
Home  health  agencies. 

Licensee  appeal,  notice,  §41-71-11. 
Notice  of  denial,  suspension  or 

revocation  of  license,  §41-71-9. 
Hospital's  license  denied,  suspended 

or  revoked,  §41-9-15. 
Interception  of  wire  or  oral 
communications. 
Notice  to  persons  named  in  order  or 
application,  §41-29-523. 

Mail. 

Public  water  system  violations, 
notices,  §41-26-17. 
Proof  of  service. 

Public  water  system  violations, 
notices,  §41-26-17. 
Public  water  systems. 
Notice  of  violation  and  notice  of  order 
as  to  violation,  §41-26-17. 
Water  systems. 

Notice  of  violation  and  notice  of  order 
of  violation,  §41-26-17. 

SETTLEMENT. 
Mental  illness  or  intellectual 
disability. 

Legal  settlements  of  persons  with. 
Rules  applicable,  §41-21-35. 

SEWAGE  DISPOSAL  SYSTEMS. 
Individual  on-site  wastewater 

disposal  system  law,  §§41-67-1  to 

41-67-41. 

SEWAGE  HOLDING  TANKS. 
Sewer  district's  system  not  available 
or  ready  for  use. 

Approval  of  installation  and  use, 
§41-67-11. 

SEWER  DISTRICTS. 
Sewage  holding  tanks. 

Approval  of  installation  and  use  until 
sewage  system  available  and 
ready  for  use,  §41-67-11. 
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SEX  AND  ABSTINENCE 

EDUCATION. 
Generally,  §41-79-5. 
Prevention  of  teen  pregnancy  pilot 

program,  §41-79-5. 
Prevention  of  unintended  teen 
pregnancy  and  sexually 
transmitted  infections,  §§41-79-51 
to  41-79-55. 
Pilot  programs  for  districts  with 
highest  number  of  teen 
pregnancies,  §41-79-55. 
Programs,  development  and  purpose, 

§41-79-53. 
School  nurses,  implementation  by, 

§41-79-53. 
Teen  pregnancy  prevention  task  force, 
§41-79-51. 

SEXUALLY  TRANSMITTED 

DISEASES. 
Consent  to  treating  minor  for 

venereal  disease. 
Parental  consent  not  required, 
§41-41-13. 
County  health  departments  to 

provide  confidential  free  testing 

and  treatment,  §41-23-30. 
Inspection  and  examination  of 

persons  suspected  of  being 

afflicted,  §41-23-29. 
Powers  of  state  board  of  health  as  to 

persons  afflicted  with,  §41-23-27. 
Tags  on  bodies  of  persons  with 

infectious  or  communicable 

disease,  §41-39-13. 
Town,  city  or  county  donations  to 

state  board  of  health  for 

enforcement,  §41-23-31. 

SEXUAL  OFFENSES. 
Incest. 

Abortion,  §41-41-53. 

SHELF  LIFE. 

Human  blood  preserved  in  citrate 
phosphate  dextrose,  §41-41-1. 

SHERIFFS. 

Acquittal  of  individual  on  ground  of 
insanity. 

Release  of  individual  ordered  to 

psychiatric  hospital  or  institution. 
Notice  required,  §41-21-88. 


SHERIFFS  —Cont'd 
Alcoholics  and  drug  addicts 
committed  for  treatment. 

Private  treatment  facilities. 
Assistance  in  confining  and 
transporting  defendant, 
§41-32-11. 
Autopsies. 

Disinterment  of  body  pursuant  to 
court  order. 
Reimbursement  for  expenses, 
§41-37-17. 
Taking  body  from  funeral  home, 
§41-37-9. 
Caustic  poison  law. 

Enforcement  of  provisions,  §41-29-15. 
Commitment  of  alcoholics  and  drug 
addicts  for  treatment. 
Private  treatment  facilities. 
Assistance  in  confining  and 
transporting  defendant, 
§41-32-11. 

Commitment  of  persons  with  mental 
illness  or  intellectual  disability. 

Release  of  individual  acquitted  on 
ground  of  insanity  and  ordered  to 
psychiatric  institution. 
Notice  required,  §41-21-88. 
Taking  person  alleged  to  be  in  need  of 
treatment  into  custody,  §41-21-67. 
Controlled  substances. 
Arrests,  incidents  and  information. 
Report  to  bureau  of  narcotics, 
§41-29-168. 
Disinterment  of  body  pursuant  to 
court  order. 
Reimbursement  for  expenses, 
§41-37-17. 
Dogs  running  at  large. 

Duties,  §41-53-11. 
Drug  enforcement. 

Report  of  arrests,  incidents  and 
information,  §41-29-168. 
Rabies  control. 

Enforcement,  §41-53-13. 
Reports. 
Arrests,  incidences  and  information 
involving  controlled  substances, 
§41-29-168. 
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SHOW  CAUSE  ORDERS. 
Controlled  substance  dispenser, 

distributor  or  manufacturer's 

registration. 

Denial,  suspension,  revocation  or 
refusal  to  renew,  §41-29-131. 
Tuberculosis  patients. 

Committed  to  and  confined  in  a 
hospital,  §41-33-7. 

SICKLE  CELL  TESTING  PROGRAM, 

§§41-24-1  to  41-24-5. 
Distribution  of  educational  material, 

§41-24-5. 

Establishment  by  state  board  of 

health,  §41-24-1. 
Persons  who  may  be  tested,  §41-24-3. 
Purposes,  §41-24-1. 

SIDS. 

Medical  examiner. 

Fees  for  completing  report  of 

investigation  in  cases  where  SIDS 
was  cause  of  death,  §41-61-75. 

Report  of  death  to,  §41-61-59. 

SIGNATURES. 

Pediatric  extended  care  centers. 

Application  for  license,  §41-125-9. 

SILVER  NITRATE. 
Caustic  poison  law  of  1930,  §§41-29-1 
to  41-29-17. 

SIMPSON  COUNTY. 

Economic  development  authority. 

Negotiations  Boswell  regional  center. 
Exchange,  sale  or  lease  of  lands 
owned  by  center,  §41-4-7. 
Privately  owned  psychiatric 

residential  treatment  facility. 
Certificate  of  need,  §41-7-191. 

SIRENS. 

County  medical  examiners  or  county 
medical  examiner  investigators, 

§41-61-79. 

SISTERS. 

Medical  or  surgical  procedure. 

Consent,  §41-41-3. 
Surrogates,  §41-41-211. 

SKILLED  NURSING  FACILITIES. 
Certificate  of  need  program. 

Health  care  facilities  generally, 
§§41-7-171  to  41-7-209. 


SLAUGHTERING  OPERATIONS 
AND  SLAUGHTERHOUSES. 
Animal  and  poultry  by-products. 

Regulatory  provisions,  §§41-51-1  to 
41-51-33. 

Licensing  of  disposal  or  rendering 

plants,  §§41-51-13  to  41-51-33. 
Location,  requirements,  §41-51-19. 

SMOKING. 
Athletic  events. 

Smoking  in  or  near  public  facilities. 
Persons  under  18  years  of  age 
engaged  in  organized  athletic 
event. 
Restrictions,  §41-114-1. 
Tobacco  abuse  education,  schools, 
§41-79-5. 

Tobacco  education,  prevention,  and 
cessation  program,  §§41-113-1  to 
41-113-11. 

SOCIAL  SECURITY. 
County  mosquito  control 
commissions. 

Duty  to  withhold  from  employee's 
salary,  §41-27-29. 

SOCIAL  SECURITY  NUMBER. 
Birth  certificates. 

Applicant  to  include  on  application, 

§41-57-7. 
Number  of  parent  furnished  local 

registrar  but  not  included  on 

application,  §41-57-14. 
Death  certificates. 

Applicant  to  include  on  application, 

§41-57-7. 

SOCIAL  WORKERS. 

Health  care  rights  of  conscience, 

§§41-107-1  to  41-107-13. 

SODIUM  HYDROXIDE. 
Caustic  poison  law  of  1930,  §§41-29-1 
to  41-29-17. 

SODIUM  METAL. 

Listed  precursor  chemical  or  drug. 

Purchasing,  possessing,  transferring  or 
distributing,  §41-29-313. 

SOLICITATION. 
Ambulance  services. 

Membership  subscription  programs  for 
prepaid  ambulance  service, 
§41-59-71. 
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SOUTH  MISSISSIPPI  REGIONAL 

CENTER,  §§41-19-141  to  41-19-157. 
Admission  and  care  of  residents, 
§41-19-147. 
Ability  to  pay  irrelevant,  §41-7-71. 
Assessment  of  support  and 

maintenance  costs,  §41-19-153. 
Board  of  trustees  of  mental 
institutions. 
Management  and  operation, 
§41-19-147. 
Care  and  treatment  of  persons  with 
intellectual  disability. 
Purpose,  §41-19-141. 
Constructing  and  equipping, 

§41-19-145. 
Escape  or  concealing  escapee, 

§41-19-155. 
Federal  acts  pertaining  to 
intellectual  disabilities. 
Designation  as  state  agency  to  carry 
out,  §41-19-157. 
Firearm,  deadly  weapon  or 
explosive. 
Bringing  into  center  or  on  grounds, 
§41-19-155. 
Improperly  causing  person  to  be 
adjudged  person  with 
intellectual  disability,  §41-19-155. 
Location,  §41-19-143. 
Management  and  operation, 

§41-19-147. 
Number  of  residents,  §41-19-145. 
Patient's  personal  deposit  fund, 

§41-7-90. 
Priority  in  admitting  patients, 
§41-7-87. 

Purchase  or  acquisition  of  land, 

§41-19-143. 
Purpose,  §41-19-141. 
Reimbursement  by  patient  or 
resident,  §§41-7-71,  41-19-153. 
Ascertaining  financial  ability, 
§41-7-71. 

Assessment  and  collection  of  charges, 
§41-7-79. 

Deposit  of  funds  collected,  §41-7-91. 
Establishing  amount  to  be  paid 

monthly,  §41-7-71. 
Exempted  money,  §41-7-95. 
Homestead  not  considered,  §41-7-79. 
Investigation  of  financial  ability, 

§41-7-79. 
Maximum  charges,  basis,  §41-7-79. 
Patient's  personal  deposit  fund  applied 

for  payment  of  care,  §41-7-90. 


SOUTH  MISSISSIPPI  REGIONAL 

CENTER  —Cont'd 
Reimbursement  by  patient  or 
resident  — Cont'd 
Periodic  payments,  agreements, 

§41-7-79. 
State  institutions  enumerated, 

§41-7-73. 
Suits  for  reimbursement,  §41-7-79. 
Undue  hardship  on  person  responsible 
for  payment,  §41-7-79. 
Unclaimed  personal  property, 
disposition,  §41-7-90. 

SOUTH  MISSISSIPPI  STATE 

HOSPITAL,  §§41-17-1  to  41-17-11. 
Acute  treatment  of  mentally  ill, 

§§41-19-251  to  41-19-263. 
Administration,  §41-19-255. 
Admission  or  treatment  not  refused 

based  on  ability  to  pay,  §41-7-71. 
Assessment  of  support  and 

maintenance  costs,  §41-19-259. 
Closure,  procedure,  §41-11-11. 
Construction,  after  funds 

appropriated,  §41-19-251. 
Eligibility  for  admission,  §41-19-257. 
Escape,  §41-19-261. 
Federal  mental  illness  acts. 

Designation  as  state  agency  to  carry 
out,  §41-19-263. 
Firearm,  deadly  weapon  or 

explosive. 
Bringing  into  hospital  or  onto  grounds, 
§41-19-261. 
Improperly  causing  person  to  be 

adjudged  mentally  ill,  §41-19-261. 
Location,  §41-19-253. 
Patient's  personal  deposit  fund, 

§41-7-90. 
Priority  in  admitting  patients, 

§41-7-87. 

Purchase  or  acquisition  of  land, 

§41-19-255. 
Purpose,  §41-19-251. 
Reimbursement  by  patient  or 
resident,  §41-7-71. 
Ascertaining  financial  ability, 
§41-7-71. 

Assessment  and  collection  of  charges, 
§41-7-79. 

Deposit  of  funds  collected,  §41-7-91. 
Establishing  amount  to  be  paid 

monthly,  §41-7-71. 
Exempted  money,  §41-7-95. 
Homestead  not  considered,  §41-7-79. 
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SOUTH  MISSISSIPPI  STATE 

HOSPITAL  —Cont'd 
Reimbursement  by  patient  or 
resident  — Cont'd 
Investigation  of  financial  ability, 

§41-7-79. 
Maximum  charges,  basis,  §41-7-79. 
Patient's  personal  deposit  fund  applied 

for  payment  of  care,  §41-7-90. 
Periodic  payments,  agreements, 

§41-7-79. 
State  institutions  enumerated, 

§41-7-73. 
Suits  for  reimbursement,  §41-7-79. 
Undue  hardship  on  person  responsible 
for  payment,  §41-7-79. 
Unclaimed  personal  property, 
disposition,  §41-7-90. 

SOUTH  PANOLA  COMMUNITY 

HOSPITAL. 
Transfer  of  beds  from  North  Panola 

Community  Hospital,  §41-7-191. 

SOVEREIGN  IMMUNITY. 
Community  hospitals,  applicability, 

§41-13-11. 

SPECIALIZED  TREATMENT 
FACILITY  FOR  THE 
EMOTIONALLY  DISTURBED  IN 
HARRISON  COUNTY,  §41  17-1. 

SPEECH  IMPAIRED  PERSONS. 
Home  health  agency,  §§41-71-1  to 
41-71-21. 

SPINAL  CURVATURE  SCREENING 

PROGRAM,  §41  79  5. 
Schools,  §41-79-5. 

SPORTS. 
School  athletics. 

Smoking  in  or  near  public  facilities 
during  athletic  event. 
Persons  under  18  years  of  age 
engaged  in  organized  athletic 
event. 
Restrictions,  §41-114-1. 
Smoking  in  or  near  public  facilities 
during  athletic  event. 
Persons  under  18  years  of  age  engaged 
in  organized  athletic  event. 
Restrictions,  §41-114-1. 

STATE  AGENCY  WELLNESS 
COUNCILS,  §41-97-9. 

STATE  BOARD  OF  EDUCATION. 
Drug  abuse  education  programs, 

§41-29-169. 


STATE  BOARD  OF  HEALTH, 

§§41-3-1.1  to  41-3-19. 
Alcoholism,  drug  addiction  or  drug 
dependency. 

Prevention,  control  and  treatment 
generally,  §§41-30-1  to  41-30-39. 
Assessment  of  fees,  amounts  and 

purposes,  §41-3-18. 
Automatic  termination  of  term. 

Nonattendance,  §41-3-4. 
Autopsies. 

Executive  officer  petitioning  for 
autopsy,  §41-37-23. 
Bureau  of  vital  statistics. 

Establishment  by  board,  §41-57-1. 
Cancer  registry,  §§41-91-1  to  41-91-15. 
Certificate  of  oath,  filing  in  office  of 

secretary  of  state,  §41-3-3. 
Chairman  and  vice  chairman, 
§41-3-4. 

Commission,  issuance,  §41-3-3. 
Consolidating  and  reorganizing 

state  agencies,  formulating  plan, 

§41-3-6. 

Containers  for  water  from  vending 
machines  or  devices  filtering 
and  treating  water. 

Rule  or  regulation  as  to  consumer 
containers  prohibited,  §41-3-17. 
Continuing  education  for  hospital 

boards  of  trustees,  §41-7-140. 
Contraceptive  information,  supplies 
and  procedures. 
Powers  and  authority  of  board, 
§41-42-5. 
Controlled  substances. 
Schedules. 

Recommendations  to  legislature, 

§41-29-111. 
Revision  and  republication  yearly, 
§41-29-123. 
County  health  officers. 
Appointment,  §41-3-37. 
Report  of  actions  and  investigations  to 
board,  §41-3-41. 
County  mosquito  control 
commissions. 
Services  provided  commission, 
§41-27-5. 
Created,  §41-3-1.1. 

Death  of  person  diagnosed  as  having 
AIDS  or  Class  1  disease. 

Report  to  board,  §41-23-1. 
Diabetes. 

Establishment  of  public  education  and 
awareness  program,  §41-28-3. 
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STATE  BOARD  OF  HEALTH  — C6nt'd 
Diabetes  — Cont'd 

General  duties,  §41-28-5. 
Disinfection  and  sanitation  of 

buildings  and  premises,  §§41-25-1 
to  41-25-13. 
Division  of  alcohol  and  drug  misuse. 

Generally,  §§41-30-1  to  41-30-39. 
Drinking  water. 

Mississippi  safe  drinking  water  act  of 
1997,  §§41-26-1  to  41-26-101. 
Duties  generally,  §41-3-15. 
Economic  interest  statements. 

Members  to  file,  §41-3-1.1. 
Emergency  medical  services. 
Board  to  establish  and  maintain 

program,  §41-59-5. 
Generally,  §§41-59-1  to  41-59-85. 
Executive  officer  of  state 
department  of  health. 
Appointment,  qualifications,  removal, 
§41-3-5.1. 

Expenses,  reimbursement,  §41-3-4. 
Eye  inflammation  of  newborns, 

§§41-35-1  to  41-35-11. 
Duties,  §41-35-7. 
Failure  to  attend  meetings,  removal, 

§41-3-4. 

Federal  financial  and  medical  aid. 

Authority  to  call  upon  as  necessitated 
by  epidemic  or  other  health 
emergency,  §41-23-33. 
Fee  assessment,  amounts  and 

purposes,  §41-3-18. 
Grants,  applying  for  and 

expenditure  of  funds,  §41-3-6. 
Health  care  facility  certificate  of 
need  law  and  state  health  plans. 
Report,  §41-7-187. 
Hemophilia. 

Establishment  of  program  for  care  and 
treatment,  §41-22-3. 
Authority  of  board,  §41-22-5. 
Home  health  agencies  owned  or 
operated  by  department  of 
health. 

Selling  or  transferring,  closing  or 
terminating  operation,  §41-3-15. 
Hotels  and  innkeepers. 

Guest  rooms  to  be  kept  clean  and 
sanitary,  §§41-49-1  to  41-49-9. 
Enforce  chapter  by  board,  §41-49-1. 
Individual  on-site  wastewater 
disposal  system  law. 
Generally,  §§41-67-1  to  41-67-41. 


STATE  BOARD  OF  HEALTH  —Cont'd 
Inspection  of  public  place  or 

building,  §41-3-15. 
Investigatory  powers,  §41-3-15. 
Meetings,  §41-3-4. 
Membership. 

Reconstitution  and  continuation, 
§41-3-1.1. 
Mileage  expenses,  §41-3-4. 
Nuisances  injurious  to  public 

health,  suppression,  §41-23-13. 
Nurse-family  partnership  pilot 
program. 
Authorized  to  establish,  components, 
goals,  §41-117-3. 
Oath  of  office,  §41-3-3. 
Office  of  rural  health. 

Establishment  by  board,  duties  and 
responsibilities,  §41-3-15. 
Patient-centered  medical  homes. 
Guidelines,  adoption. 

Incorporating  principles  in 

physician,  nurse,  physician 
assistant  practices,  §41-3-61. 
Per  diem  compensation,  §41-3-4. 
Powers  and  duties,  §41-3-15. 
Prevention  of  teen  pregnancy  pilot 

program,  §41-79-5. 
Programs  to  promote  public  health, 

§41-3-15. 
Proposed  legislation,  time  for 

submitting  to  legislature,  §41-3-6. 
Public  health  districts. 

Creation  for  two  or  more  counties, 

§41-3-43. 
Recommendation  as  to  salaries, 
§41-3-53. 

Reconstitution  of  state  board  of 

health,  §41-3-1.1. 
Recusal  of  member  from  matter 

before  board,  §41-3-1.1. 
Removal  for  failure  to  attend 

meetings,  §41-3-4. 
Removal  for  violation  of  recusal 

requirement,  §41-3-1.1. 
Repeal  of  provisions,  date,  §41-3-20. 
Report  to  governor,  §41-3-19. 
Review  of  statutes  and  submission 

of  proposed  legislation,  §41-3-6. 
Rubella  screening,  counseling  and 

vaccination,  §§41-23-101  to 

41-23-105. 
Rules  and  regulations. 

Effectuating  powers  of  department, 
§41-3-15. 
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STATE  BOARD  OF  HEALTH  —Cont'd 
Rules  and  regulations  — Cont'd 
Meetings  and  conduct  of  business, 
§41-3-4. 

Power  to  make  and  publish,  §41-3-17. 
State  employees  wellness  program, 
§41-97-9. 

Sanitary  code  for  house  trailers, 

house  trailer  camps  and  tourist 

camps,  §41-25-13. 
Sanitary  rules  and  regulations  to  be 

enforced  by  county  health 

officers. 

Power  to  make  and  publish,  §41-3-17. 
School  nurse  intervention  program. 

Implementation  of  regulations, 
§41-79-3. 
Sexually  transmitted  diseases. 

Donations  by  locality  for  enforcement 

by  board,  §41-23-31. 
Inspection  and  examination  of  persons 

suspected  of  being  afflicted  with, 

§41-23-29. 
Powers  as  to  persons  afflicted  with, 

§41-23-27. 

Sickle  cell  testing  program,  §§41-24-1 

to  41-24-5. 
State  employees  wellness  program. 

Rules  and  regulations,  §41-97-9. 
Subpoenas,  issuance,  §41-3-15. 
Supervision  of  health  interests  of 

people,  §41-3-15. 
Technical  programs,  undertaking, 

§41-3-15. 
Termination  of  term. 
Automatic  termination  for 
nonattendance,  §41-3-4. 
Terms. 

Reconstitution  and  continuation  of 
board,  §41-3-1.1. 
Time  for  submission  of  proposed 

legislation,  §41-3-6. 
Travel  expenses,  mileage,  §41-3-4. 
Vacancies. 

Reconstitution  and  continuation  of 
board,  §41-3-1.1. 
Vital  records. 

Generally,  §§41-57-1  to  41-57-59. 
Water  systems  improvements  loan 
program,  administration, 
§41-3-15. 
Wellness  program  for  state 
employees. 
Rules  and  regulations,  §41-97-9. 


STATE  BOARD  OF  MENTAL 

HEALTH,  §§41-4-1  to  41-4-27. 
Abolished  agencies. 

Board  vested  with  duties, 

responsibilities,  powers,  etc., 
§41-4-11. 
Adolescent  center  located  at 
Brookhaven. 
Administration,  §41-19-301. 
Advisory  councils,  establishment, 
§41-4-9. 

Alzheimer's  disease  and  other 
dementia. 

Establishment  of  state  plan  for  care 
and  treatment,  §41-4-7. 
Boswell  regional  center. 
Administration,  §41-19-203. 
Generally,  §§41-19-201  to  41-19-213. 
Budget,  preparation  by  board, 

§41-4-21. 
Case  managers,  therapists, 

administrators  and  counselors. 
Certifying  or  licensing,  §41-4-7. 
Chairman,  §41-4-3. 
Community  service  providers. 

Certifying,  establishing  standards  and 

required  services,  §41-4-7. 
Performance  contract  requirements, 
§41-4-7. 

Worker  qualifications,  establishment, 
§41-4-7. 

Construction  and  operation  of  state 
and  department  certified 
facilities. 

Establishment  of  standards,  §41-4-7. 
Created,  §41-4-3. 

Deletion  of  obsolete  and  offensive 
terminology  relative  to  mental 
health  systems,  §41-4-7. 

Division  of  alcohol  and  drug  misuse. 

Generally,  §§41-30-1  to  41-30-39. 
EUisville  state  school. 

Generally,  §§41-19-103  to  41-19-121. 
Under  direction  and  control  of  board, 
§41-19-103. 
Executive  director  of  department, 

employment,  §41-4-7. 
Expenses,  reimbursement,  §41-4-3. 
Fees  for  services,  power  to  collect, 

§41-4-7. 
Goal  of  act,  §§41-4-1,  41-4-2. 
Grievance  reporting. 
Toll-free  grievance  reporting  telephone 
system,  §41-4-7. 
Hudspeth  regional  center. 
Administration,  §41-19-235. 
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STATE  BOARD  OF  MENTAL 

HEALTH  —Cont'd 
Hudspeth  regional  center  — Cont'd 
Generally,  §§41-19-231  to  41-19-245. 
Leases,  §41-4-7. 
Medical  director. 

Emplo3mient,  qualifications,  §41-4-7. 
Meetings,  §41-4-3. 
Membership,  §41-4-3. 
Mental  health  crisis  intervention 
centers. 
Establishment  of  regional  offices, 
§41-4-7. 

Mental  health  holding  centers. 

Establishment,  §41-4-7. 
Mileage,  §41-4-3. 

Mississippi  adolescent  center  for 
juveniles  with  intellectual 
disability. 

Brookhaven,  Mississippi. 

Direction  and  control,  §41-19-301. 
North  Mississippi  and  South 
Mississippi  state  hospitals. 
Administration,  §41-19-255. 
Site  selection,  §41-19-253. 
North  Mississippi  regional  center. 

Administration,  §41-19-7. 
Nursing  homes  for  patients  with 
intellectual  disability. 
Admissions,  limitations,  §41-5-44. 
Equipment,  staff,  operation. 

Standards,  §41-5-44. 
Establishment,  §41-5-44. 
Peer  review/quality  assurance 
evaluation  system, 
establishment,  §41-4-7. 
Per  diem,  §414-3. 
Powers  and  duties,  §41-4-7. 
Purchases  by  board,  requirements, 
§41-4-13. 

Purpose  of  chapter,  §§41-4-1,  41-4-2. 
Regional  mental  health  and 

intellectual  disability 

commissions. 

Certifying,  establishing  standards  and 

required  services,  §41-4-7. 
Worker  qualifications,  establishment, 
§41-4-7. 
Regulations. 

Authority  to  promulgate,  §41-4-1. 
Rose  Isabel  Williams  mental  health 
reform  act  of  2011. 
Goals,  §41-4-1. 
State  institutions  subject  to 

jurisdiction  and  control,  §41-4-11. 


STATE  BOARD  OF  MENTAL 

HEALTH  —Cont'd 
Strategic  planning  and  best 

practices  committee,  §41-4-10. 
Cooperation  with,  §41-4-7. 
Terms,  §41-4-3. 
Transfer  of  funds,  §41-4-19. 
Uniform  system  of  reporting  and 
accounting. 
Adoption  for  facilities  under  board's 
control,  §41-4-21. 
Vacancies,  §41-4-3. 

Warrants  upon  requisitions,  §41-4-19. 

STATE  BUILDING  COMMISSION. 
Boswell  regional  center. 

Constructing  and  equipping, 
§41-19-203. 
North  Mississippi  regional  center. 
Acquisition  of  land  and  construction  of 
center,  §§41-19-3,  41-19-5. 
South  Mississippi  regional  center. 
Acquiring  land,  constructing  and 

equipping,  §§41-19-143,  41-19-145. 

STATE  DEPARTMENT  OF 

EDUCATION. 
Early  intervention  services  for 

infants  and  toddlers,  §§41-87-1  to 

41-87-19. 

STATE  DEPARTMENT  OF  HEALTH. 
Abortion. 

Informed  and  voluntary  consent  for 
abortion. 
Enforcement  of  provisions, 
§41-41-33. 
Publication  of  printed  material, 

§41-41-35. 
Restrictions,  §§41-41-101  to  41-41-117. 
Abstinence  education  pilot  program, 
§41-79-5. 

Alexander  Milne  Home  for  Women, 
Inc. 

Issuance  of  license  to,  purpose, 
§41-3-15. 
Ambulatory  surgical  facilities. 

Generally,  §§41-75-1  to  41-75-29. 

Licensing  agency,  §41-75-1. 
Birth  defects  registry,  §41-21-205. 
Birthing  centers. 

Generally,  §§41-77-1  to  41-77-25. 

Licensing  agency,  §41-77-1. 
Cancer  registry,  §§41-91-1  to  41-91-15. 
Child  death  review  panel,  §41-111-1. 
Childhood  immunization  registry, 
establishment,  §41-88-3. 
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STATE  DEPARTMENT  OF  HEALTH 

—Cont'd 
Child  immunization  against 

vaccine-preventable  diseases. 

Responsibility  of  department,  §41-88-3. 
Cooperation  with  furnishing  of 
information  to. 
Waiver  of  consent  by  patient  not 
required,  §41-41-11. 
Critical  access  hospitals. 

Rural  health  network,  §§41-9-201  to 
41-9-217. 
Death. 

Child  death  review  panel,  §41-111-1. 
Detainment  of  individuals  for  health 
control  purposes. 

Temporary  detainment  upon  violation 
of  state  health  officer  order, 
§41-3-15. 
Director  of  internal  audit. 
Appointment  by  state  board, 

recommendation  of  executive 
officer,  §41-3-15. 
Diseases. 

Chronic  disease  reduction  through 
education,  prevention  and  early 
screening  and  detection. 
WISEWOMAN  and  WISEMAN  pilot 
programs,  §41-3-13. 
Early  intervention  services  for 
infants  and  toddlers. 
Generally,  §§41-87-1  to  41-87-19. 
Lead  agency,  §41-87-5. 
Executive  officer. 

Appointed  by  state  board  of  health, 

§41-3-5.1. 
Department  headed  by,  §41-3-5.1. 
Powers  and  duties,  §41-3-15. 
Qualifications,  §41-3-5.1. 
Removal  for  cause,  §41-3-5.1. 
State  health  officer,  §41-3-5.1. 
Term  of  office,  §41-3-5.1. 
Free  medical  services  for  those 
uninsured  or  unable  to  pay. 
Contract  with  state  medical 
association,  §41-3-101. 
Health  certificate  of  need  program. 
Extension  and  renewal  of  expired 

certificates,  fee,  §41-3-15. 
Fee  for  reviewing  and  processing 

applications,  §41-3-15. 
Generally,  §§41-7-171  to  41-7-209. 
Health  data  registry,  §41-63-4. 


STATE  DEPARTMENT  OF  HEALTH 

—Cont'd 

Hearing  loss  of  newborns,  infants 
and  toddlers. 

Early  hearing  detection  and 

intervention  program,  §§41-90-1  to 
41-90-9. 
Home  health  agencies. 

Department  owned  or  operated 
agencies. 
Selling  or  transferring,  closing  or 
terminating  operation,  §41-3-15. 
Powers  and  responsibilities  generally, 

§§41-71-1  to  41-71-21. 
Specific  powers,  §41-3-15. 
Hospice  law. 

Administration  of  provisions  generally, 
§§41-85-1  to  41-85-25. 
Individual  on-site  wastewater 
disposal  systems. 
Generally,  §§41-67-1  to  41-67-41. 
Infant  mortality. 

Child  death  review  panel,  §41-111-1. 
Infant  mortality  in  state. 

Plan  for  monitoring,  report,  §41-3-15. 
Institutions  for  the  aged  or  infirmed. 
Revocation  of  licenses,  closure. 
Specific  powers,  §41-3-15. 
Investigating  and  controlling 

epidemic,  infectious  and  other 
diseases,  §41-23-5. 
Temporary  detainment  for  disease 
control  purposes. 
Violation  of  state  health  officer 
order,  §§41-3-15,  41-23-5. 
Licensing  hospitals. 

Generally,  §§41-9-1  to  41-9-37. 
Local  governments  and  rural  water 
systems  improvements  revolving 
loan  and  grant  program. 
Created,  administered  by  department, 
§41-3-16. 
Management  training  for 

community  public  water  system 
board  members,  §41-26-101. 
Mississippi  public  health  laboratory, 
§§41-3-21,  41-3-22. 
Fund,  §41-3-23. 
Newborn  screening  program, 

§§41-21-201,  41-21-203. 
Office  of  rural  health. 

Establishment  within  department, 
duties,  responsibilities,  §41-3-15. 
Office  of  tobacco  control. 
Created  in,  §41-113-3. 
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STATE  DEPARTMENT  OF  HEALTH 

—Cont'd 

Organization,  functions  assigned  by 
executive  officer  of  state  board 
of  health,  §41-3-15. 

Perinatal  care. 

Contracts  with  and  grants  to  health 
care  providers,  §41-81-3. 
Powers,  §41-3-15. 
Premature  infants. 
Improved  health  care. 

Recommendations  and  strategies, 
§41-117-5. 
Public  health  laboratory,  §§41-3-21, 
41-3-22. 
Fund,  §41-3-23. 
Report  to  legislature  and  governor, 
time. 

Executive  director,  §41-3-15. 
Rural  health  network,  §§41-9-201  to 

41-9-217. 
Safe  drinking  water  act  of  1997. 

Generally,  §§41-26-1  to  41-26-101. 
State  health  officer. 

Executive  officer,  §41-3-5.1. 
State  health  plan,  prepare  and 

review,  §41-7-185. 
State  health  planning  and 

development  agency,  §41-7-175. 
Function,  responsibilities  and  powers, 

§§41-7-183,  41-7-185. 
Health  care  certificate  of  need  law, 
§§41-7-171  to  41-7-209. 
State  rural  health  care  plan. 
Authorized  to  develop,  §41-9-207. 
Rural  health  network,  §§41-9-201  to 
41-9-217. 

Telemedicine  services,  §41-127-1. 
Temporary  detainment  for  disease 
control  purposes,  §§41-3-15, 
41-23-5. 
Trauma  care  system. 

Creating,  implementing  and 
managing,  §41-59-7. 
Utilization  review  of  availability  of 
hospital  resources  and  medical 
services. 
Generally,  §§41-83-1  to  41-83-31. 
Wastewater  advisory  board, 

§41-67-101. 
Wellness  coordinator. 

Model  statewide  wellness  program. 
Designation  to  create  and  develop 
for  state  employees,  §41-97-9. 
Women's  health  defense  act  of  2013. 
Abortion  restrictions,  §§41-41-101  to 
41-41-117. 


STATE  DEPARTMENT  OF  HUMAN 

SERVICES. 
Early  intervention  services  for 

infants  and  toddlers. 

Generally,  §§41-87-1  to  41-87-19. 
Participating  agency,  §41-87-5. 

STATE  DEPARTMENT  OF  MENTAL 

HEALTH. 
Created,  divisions,  §41-4-5. 
Early  intervention  services  for 
infants  and  toddlers. 
Generally,  §§41-87-1  to  41-87-19. 
Participating  agency,  §41-87-5. 
Executive  director. 

Employment,  qualifications,  §41-4-7. 
Intermediate  care  facilities  for  the 
mentally  retarded  (ICFMR). 
Public  or  private  entities,  authority  to 
contract  with  and  transfer  beds, 
§41-4-18. 
Medical  director. 

Employment,  qualifications,  §41-4-7. 
Strategic  planning  and  best 

practices  committee,  §41-4-10. 
State  board  of  mental  health, 
cooperation  with,  §41-4-7. 

STATE  DEPARTMENTS  AND 

AGENCIES. 
Division  of  alcohol  and  drug  misuse. 

Generally,  §§41-30-1  to  41-30-39. 
Food  establishments  operated  by 
state  agencies. 
Fees  assessed  by  state  board  of  health. 
Exemption,  §41-3-18. 
Health  information  technology 
purchases. 
Survey  of  existing  health  information 
technology  systems. 
Required  before  acquiring  health 
information  technology, 
§41-119-17. 
Mental  health,  §§41-4-5,  41-4-7. 
Mississippi  health  information 
network  (MS-HIN). 
Health  information  technology 
purchases. 
Survey  of  existing  health 

information  technology  systems. 
Required  before  acquiring  health 
information  technology, 
§41-119-17. 
Wellness  councils,  §41-97-9. 
Wellness  program  for  state 
employees,  §41-97-9. 
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STATE  EMPLOYEES  LIFE  AND 

HEALTH  INSURANCE  PLAN. 
Report  by  state  board  of  health. 

State  health  plans,  §41-7-187. 

STATE  EMPLOYEES  WELLNESS 
PROGRAM,  §41  97  9. 

STATE  FISCAL  OFFICER. 
Mississippi  health  care  commission, 
audit,  §41-7-149. 

STATE  HEALTH  DATA  ADVISORY 
COMMITTEE,  §41  63-4. 

STATE  HEALTH  OFFICER. 
County  mosquito  control 
commissions. 

Appointment  of  members,  §41-27-1. 
Ex  officio  member,  §41-27-3. 
Executive  officer  of  state 

department  of  health,  §41-3-5.1. 
Powers  and  duties,  §41-3-15. 
Immunization. 

Specification,  §41-23-37. 
Life-threatening  communicable 
disease,  orders. 
Knowingly  and  willfully  violating, 
§41-23-2. 

Safe  drinking  water  act  of  1997. 

Director  defined  as  state  health  officer, 

§41-26-3. 
Generally,  §§41-26-1  to  41-26-101. 
Powers  and  duties,  §41-26-7. 

STATE  HEALTH  PLANNING  AND 

DEVELOPMENT  AGENCY. 
Defined,  §41-7-173. 
Health  care  certificate  of  need  law, 

§§41-7-171  to  41-7-209. 
State  department  of  health, 

§41-7-175. 
Functions,  responsibilities  and  powers, 

§§41-7-183,  41-7-185. 
State  health  plan,  prepare  and  review, 

§41-7-185. 

STATE  HOSPITAL  AT  WHITFIELD, 

§§41-17-1  to  41-17-11. 
Established,  §41-17-1. 
Free  care,  §41-17-1. 
Veterans  care,  §41-17-11. 

STATE  HOSPITALS. 
Admission  or  treatment  not  refused 
based  on  ability  to  pay,  §41-7-71. 
Commitment  of  alcoholics  or  drug 
addicts. 
Generally,  §§41-31-1  to  41-31-23. 


STATE  HOSPITALS  —Cont'd 

No  priority  in  admitting  patients, 

§41-7-87. 

Patient's  personal  deposit  fund, 

§41-7-90. 
Reimbursement  by  patient  or 

resident  financially  able  to  pay, 

§41-7-71. 
Ascertaining  financial  ability, 
§41-7-71. 

Assessment  and  collection  of  charges, 
§41-7-79. 

Deposit  of  funds  collected,  §41-7-91. 
Establishing  amount  to  be  paid 

monthly,  §41-7-71. 
Exempted  money,  §41-7-95. 
Homestead  not  considered,  §41-7-79. 
Investigation  of  financial  ability, 

§41-7-79. 
Maximum  charges,  basis,  §41-7-79. 
Patient's  personal  deposit  fund  applied 

for  payment  of  care,  §41-7-90. 
Periodic  payments,  agreements, 

§41-7-79. 
State  institutions  enumerated, 

§41-7-73. 
Suits  for  reimbursement,  §41-7-79. 
Undue  hardship  on  person  responsible 

for  payment,  §41-7-79. 
State  institutions  enumerated, 

§41-7-73. 
Unclaimed  personal  property, 
disposition,  §41-7-90. 

STATE  INTERAGENCY 

COORDINATING  COUNCIL. 

Early  intervention  services  for 
infants  and  toddlers,  §41-87-7. 

STATE  MEDICAL  ASSOCIATION. 
Free  medical  services  for  those 
uninsured  or  unable  to  pay. 

Contract  with  state  department  of 
health,  §41-3-101. 
Medical  or  dental  review 

committees  generally,  §§41-63-1 
to  41-63-29. 
Persons  furnishing  information, 

reports  or  other  data  relating  to 
condition  and  treatment  of  any 
person  to  association,  §41-63-3. 
Immunity  from  liability  of  persons 
furnishing,  §41-63-5. 

STATE  MEDICAL  EXAMINER. 
Advisory  council,  §41-61-55. 
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STATE  MEDICAL  EXAMINER  * 

—Cont'd 

Central  office  for  Mississippi  crime 

laboratory  and  state  medical 

examiner,  §41-61-77. 
Creation  of  office,  qualifications, 

removal  from  office,  §41-61-55. 
Disinterment  of  body,  authorization, 

§41-61-67. 
Duties,  §41-61-63. 
Employment  of  qualified 

pathologist,  §41-61-77. 
Investigation  of  deaths  of  persons 

affecting  public  interest, 

§41-61-59. 

Mississippi  medical  examiner  act  of 
1986  generally,  §§41-61-51  to 
41-61-79. 

Performance  of  autopsy,  §41-61-65. 

Serving  as  member  of  faculty  at 
University  of  Mississippi 
Medical  Center,  §41-61-77. 

STATE  MENTAL  INSTITUTIONS. 
Admission  or  treatment  not  refused 

based  on  ability  to  pay,  §41-7-71. 
Board  of  trustees  of  mental 

institutions  of  the  state  of 

Mississippi. 
Abolished,  §41-4-11. 
Boswell  regional  center. 

Generally,  §§41-19-201  to  41-19-213. 
Central  Mississippi  residential 

center,  §§41-19-271  to  41-19-281. 
Commitment  of  persons  in  need  of 

treatment,  §§41-21-61  to  41-21-89. 
East  Mississippi  state  hospital, 

§§41-17-1  to  41-17-11. 
Ellisville  state  school,  §§41-19-103  to 

41-19-121. 
Hudspeth  regional  center. 

Generally,  §§41-19-231  to  41-19-245. 
No  priority  in  admitting  patients, 

§41-7-87. 

North  Mississippi  state  hospital, 

§§41-17-1  to  41-17-11. 
Acute  treatment  of  mentally  ill, 
§§41-19-251  to  41-19-263. 
Patient's  personal  deposit  fund, 

§41-7-90. 
Reimbursement  by  patient  or 

resident  financially  able  to  pay, 
§41-7-71. 
Ascertaining  financial  ability, 
§41-7-71. 


STATE  MENTAL  INSTITUTIONS 

—Cont'd 
Reimbursement  by  patient  or 

resident  financially  able  to  pay 

—Cont'd 

Assessment  and  collection  of  charges, 
§41-7-79. 

Deposit  of  funds  collected,  §41-7-91, 
Establishing  amount  to  be  paid 

monthly,  §41-7-71. 
Exempted  money,  §41-7-95. 
Homestead  not  considered,  §41-7-79. 
Investigation  of  financial  ability, 

§41-7-79. 
Maximum  charges,  basis,  §41-7-79. 
Patient's  personal  deposit  fund  applied 

for  payment  of  care,  §41-7-90. 
Periodic  payments,  agreements, 

§41-7-79. 
State  institutions  enumerated, 

§41-7-73. 
Suits  for  reimbursement,  §41-7-79. 
Undue  hardship  on  person  responsible 

for  payment,  §41-7-79. 
Security  guards  or  campus  police. 
Designation  and  police  powers, 

§41-4-23. 

South  Mississippi  regional  center. 

Generally,  §§41-19-141  to  41-19-157. 
South  Mississippi  state  hospital, 
§§41-17-1  to  41-17-11. 
Acute  treatment  of  mentally  ill, 
§§41-19-251  to  41-19-263. 
Standards  for  construction  and 
operation. 
State  board  of  mental  health  to 
estabhsh,  §41-4-7. 
State  hospital  at  Whitfield,  §§41-17-1 

to  41-17-11. 
Subject  to  jurisdiction  and  control 
of  state  board  of  mental  health, 
§41-4-11. 
Transfer  of  patients. 
Authority  to  transfer  to  another 
department  facility,  §41-4-25. 
Unclaimed  personal  property, 
disposition,  §41-7-90. 

STATE  PHARMACEUTICAL 

ASSOCIATION. 
Evaluation  and  review  of 

professional  health  services 
providers. 
Medical  or  dental  review  committees 
generally,  §§41-63-1  to  41-63-29. 
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STATE  PHARMACEUTICAL 

ASSOCIATION  —Cont'd 
Persons  furnishing  information  to 
association  relating  to  condition 
and  treatment  of  another 
person,  §41-63-3. 
Immunity  from  liability  of  persons 
furnishing  information,  §41-63-5. 

STATE  PUBLIC  HEALTH 

BUILDING. 
Dr.  Alton  B.  Cobb-Mary  D.  Osborne 

state  public  health  building, 

§41-3-63. 

STATE  PUBLIC  HEALTH 

LABORATORY,  §§41-3-21,  41-3-22. 
Fund,  §41-3-23. 

STATE  RURAL  HEALTH  CARE 

PLAN,  §41-9-207. 
Rural  health  network,  §§41-9-201  to 

41-9-217. 

STATEWIDE  CHILDHOOD 

IMMUNIZATION  REGISTRY. 

State  department  of  health  to 
establish,  §41-88-3. 

STATEWIDE  CHILDREN'S  HEALTH 
INSURANCE  PROGRAM, 

§§41-86-1  to  41-86-21. 

STATEWIDE  WELLNESS 

COORDINATOR,  §41  97  9. 

STATISTICS. 

Marriage  certificates  generally, 

§§41-57-43  to  41-57-59. 
Vital  statistics  generally,  §§41-57-1  to 
41-57-59. 

STAYS. 

Home  health  agency  appeal  as  to 
certificate  of  need,  §41-7-202. 

STDS. 

Consent  to  treating  minor  for 

venereal  disease. 
Parental  consent  not  required, 
§41-41-13. 
County  health  departments  to 

provide  confidential  free  testing 

and  treatment,  §41-23-30. 
Inspection  and  examination  of 

persons  suspected  of  being 

afflicted,  §41-23-29. 
Powers  of  state  board  of  health  as  to 

persons  afflicted  with,  §41-23-27. 
Tags  on  bodies  of  persons  with 

infectious  or  communicable 

disease,  §41-39-13. 


STDS  —Cont'd 

Town,  city  or  county  donations  to 
state  board  of  health  for 
enforcement,  §41-23-31. 

STEROIDS. 

Schedule  III  controlled  substance, 

§41-29-117. 
Uniform  controlled  substances  law 
generally,  §§41-29-101  to 
41-29-191. 

STIMULANTS. 
Prescribing  exclusively  for 

treatment  of  obesity,  weight 

control  or  weight  loss, 

§41-29-139. 
Schedule  I  controlled  substance, 

§41-29-113. 
Uniform  controlled  substances  law 

generally,  §§41-29-101  to 

41-29-191. 

STRAYS. 

Dogs  running  at  large,  §41-53-11. 
STROKES. 

Chronic  disease  reduction  through 
education,  prevention  and  early 
screening  and  detection. 

WISEWOMAN  and  WISEMAN  pilot 
programs,  §41-3-13. 
Mississippi  task  force  on  heart 
disease  and  stroke  prevention, 

§§41-103-1,  41-103-3. 

STUDENT  LOANS. 
Community  hospitals,  powers  of 
trustees. 

Educational  assistance  with 

agreement  to  work  stipulated  time 
for  hospital,  §41-13-35. 
Paid  educational  leave  for  health 

care  professional  study,  §41-9-37. 
Universities  and  colleges. 

Paid  educational  leave  for  health  care 
professional  study,  §41-9-37. 

SUBDIVISIONS. 
Community  sewage  systems  in 
residential  subdivisions. 

Feasibility  of  establishing, 
determination,  §41-67-4. 
Individual  on-site  wastewater 
disposal  systems. 
Design,  construction  or  installation 
generally,  §§41-67-1  to  41-67-41. 
Septic  tanks  and  systems. 

Design,  construction  or  installation 
generally,  §§41-67-1  to  41-67-41. 
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SUBPOENAS. 
Bureau  of  narcotics. 

Production  of  business  records  and 
documents,  §41-29-187. 
Business  records. 

Controlled  substance  investigations, 
§41-29-187. 
Controlled  substance  investigations. 
Production  of  business  records  and 
documents,  §41-29-187. 
Controlled  substances,  registration 
of  dispensers,  distributors  or 
manufacturers. 
Issuance  in  proceedings  to  deny, 
suspend  or  revoke,  §41-29-131. 
Home  health  agencies. 

License  denied,  suspended  or  revoked, 
§41-71-9. 

Hospital's  license  denied,  suspended 

or  revoked,  §41-9-15. 
Physicians  and  surgeons. 
Physician  performing  autopsy, 
§41-37-21. 
Public  water  system  violations, 

hearings  on,  §41-26-19. 
State  board  of  health,  issuance, 
§41-3-15. 

State  medical  examiner,  §41-61-63. 

SUBPOENAS  DUCES  TECUM. 
Hospital  records. 

Copy  filed  by  custodian  in  response, 
§41-9-103. 
Affidavit  of  custodian,  §41-9-109. 
Opening  sealed  envelopes, 

§41-9-107. 
Sealing,  identification  and  direction 
of  copies,  §41-9-105. 
Obtaining  personal  attendance  of 
custodian,  §41-9-113. 
Production  of  original,  §41-9-115. 
X-ray  or  electrocardiogram  not 
included  unless  specifically 
referred  to,  §41-9-101. 

SUBSTANCE  ABUSE,  §§41-30-1  to 

41-32-11. 
Advisory  council  to  division  of 
alcoholism  and  drug  misuse. 
Advisory  committee  on  alcohol  abuse 
and  alcoholism,  §41-30-39. 
After-care  services  for  patients, 
§41-30-25. 
Statewide  plan  to  include,  §41-30-9. 
Approval  of  private  and  public 
treatment  facilities,  §41-30-13. 


SUBSTANCE  ABUSE  —Cont'd 
Certification  of  private  and  public 

treatment  facilities,  §41-30-13. 
Charges  and  expenses  for  care, 
maintenance  and  treatment. 
Lawful  charge  against  person  and 

estate,  §41-30-35. 
Private  facilities. 
Adequate  arrangements  for  payment 
before  accepting  person, 
§41-30-37. 

Commitment  for  treatment,  §§41-31-1 
to  41-31-23. 
After-care  treatment,  §41-30-25. 
Alcohol  or  drug  provided  person  in 

custody  of  institution,  §41-31-23. 
Appeal  of  order  to  be  committed, 

§41-31-7. 
Cancer  information  about  patients, 

disclosing,  §41-31-17. 
Charges  and  expenses. 

Lawful  charge  against  person  and 

estate,  §41-30-35. 
Right  of  private  facility  to  make 

arrangements  for  payment  prior 
to  acceptance,  §41-30-37. 
Citation  to  appear,  serving  on  alcoholic 

or  drug  addict,  §41-31-5. 
Confidentiality  of  records  pertaining  to 

person  committed,  §41-31-17. 
Confidentiality  of  registration  and 
records  of  services,  §41-30-33. 
Consistent  failure  to  be  rehabilitated, 
refusal  of  admittance,  §41-31-21. 
Costs  of  commitment  and  support, 

reimbursement,  §41-31-15. 
Definitions,  §41-31-1. 
Discharge  and  release  of  person, 
§41-31-13. 
Discretion  of  medical  director  of 

institution,  §41-31-5. 
Emergency  involuntary 

commitment,  §41-30-27. 
Disclosure  of  records  without  consent 

of  person  committed,  §41-30-33. 
Discretion  as  to  treatment,  §41-31-5. 
Emergency  involuntary  commitment, 
§§41-30-27  to  41-30-31. 
Application  to  chancery  court, 

§41-30-27. 
Certificate  of  licensed  physicians, 

§41-30-27. 
Commitment  exceeding  five  days, 

§41-30-31. 
Compulsory  process  for  attendance 
of  witnesses,  §41-30-27. 
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SUBSTANCE  ABUSE  —Cont'd 
Commitment  for  treatment  — Cont'd 
Emergency  involuntary  commitment 
—Cont'd 

Decree  of  chancery  court,  §41-30-27. 
Discharge  by  attending  physician, 

§41-30-27. 
Hearing  on  apphcation,  §41-30-27. 
Hearing  on  petition  for  commitment 
after  acceptance  of  apphcation, 
§41-30-27. 
Limitation  on  length  of  retaining 
person  in  facility,  §§41-30-27, 
41-30-31. 
Notice  of  hearing  on  application, 

§41-30-27. 
Persons  who  may  make  application, 

§41-30-27. 
Petition  for  involuntary  commitment 
to  be  contained  in  application, 
§41-30-27. 
Refusal  of  application  by  chancery 

judge,  §41-30-27. 
Representation  by  counsel,  person 
sought  to  be  admitted, 
§41-30-27. 
Rights  of  persons  sought  to  be 

admitted,  §41-30-27. 
Supplemental  nature  of  provisions, 

§41-30-29. 
Transportation  to  facility  after 
acceptance  of  application, 
§41-30-27. 
Venue  for  making  application  to 
chancery  court,  §41-30-27. 
Enforcement  of  orders,  §41-31-9. 
Examination  of  alleged  alcoholic  or 

drug  addict,  §41-31-5. 
Fourth  commitment,  monthly  payment 
before  entering  institution, 
§41-31-21. 
Hearing  on  petition,  §41-31-5. 
Institution  of  proceeding,  §41-31-3. 
Issuance  of  writs  and  enforcement  of 

orders,  §41-31-9. 
Mentally  ill  persons  committed  under 

chapter,  §41-31-19. 
Monthly  payment  on  fourth 
commitment,  §41-31-21. 
Necessary  allegations  in  petitions, 
§41-31-3. 

Notice  of  appeal  and  manner  provided 

by  law,  §41-31-7. 
Ordering  person  remanded  and 

committed,  §41-31-5. 


SUBSTANCE  ABUSE  —Cont'd 
Commitment  for  treatment  — Cont'd 
Persons  who  may  initiate  proceedings, 

§41-31-3. 
Petition  for  detention,  care  and 
treatment,  §41-31-3. 
Emergency  involuntary 
commitment. 
Petition  to  accompany  application 
filed,  hearing  on  petition, 
§41-30-27. 
Private  treatment  facilities,  §§41-32-1 
to  41-32-11. 
Appeal  of  commitment,  §41-32-9. 
Assistance  of  sheriff  in  confining  and 
transporting  defendant, 
§41-32-11. 
Bond  on  appeal,  §41-32-9. 
Combination  of  facilities,  ordering 

treatment,  §41-32-5. 
Commitment  upon  judgment  of 

chancery  court,  §41-32-1. 
Complaint,  §41-32-3. 
Facts  to  be  stated  by  complaint, 

§41-32-3. 
Hearings,  §41-32-5. 
Defendant  who  could  flee 

jurisdiction  or  cause  physical 
harm,  §41-32-7. 
Interim  commitment  pending 

hearing,  §41-32-7. 
Order  for  commitment,  §41-32-5. 
Payment  for  costs,  arrangements 

prior  to  acceptance,  §41-30-37. 
Period  of  confinement,  §41-32-5. 
Record  on  appeal,  §41-32-9. 
Scheduling  hearing,  §41-32-5. 
Service  of  process  and  service  of 

notice,  §41-32-5. 
Sheriffs  assistance  in  confining  and 
transporting  defendant, 
§41-32-11. 
Supplemental  provisions,  §41-32-1. 
Threat  to  flee  jurisdiction  or  cause 
physical  harm. 
Early  hearing,  §41-32-7. 
Probation  of  person  committed, 

§41-31-13. 
Proceeding  on  petition,  §41-31-5. 
Providing  alcoholic  beverages  or  drugs 

to  committed  person,  §41-31-23. 
Record  of  appeal  made  and  prepared 

as  in  other  cases,  §41-31-7. 
Refusal  of  admittance  to  certain 
persons,  §41-31-21. 
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SUBSTANCE  ABUSE  —Cont'd 
Commitment  for  treatment  — Cont'd 
Reimbursement  of  costs  of 
commitment  and  support, 
§41-31-15. 
Rights  not  forfeited  or  abridged  upon 

commitment,  §41-31-17. 
Service  of  citation  to  appear  on  alleged 
alcoholic  or  drug  addict,  §41-31-5. 
Three  commitments,  failure  to 

rehabilitate,  §41-31-21. 
Transferring  alcoholics  or  drug  addicts 
from  one  institution  to  another, 
§41-31-11. 
Venue  for  proceedings,  §41-31-3. 
Voluntary  submission  to  treatment, 
§41-30-21. 
Determination  of  who  to  be  treated, 

§41-30-23. 
Minors  or  incompetents  applying  for 
voluntary  treatment,  §41-30-21. 
Period  of  voluntary  commitment, 
§41-30-23. 
Comprehensive  alcoholism  and 
alcohol  abuse  prevention, 
control  and  treatment  act  of 
1974,  §41-30-1. 
Confidentiality  of  records  of 

services,  §41-30-33. 
Definitions,  §41-30-3. 
Discharge  from  treatment  facility. 
After-care  treatment  and  assistance, 

§41-30-25. 
Emergency  involuntary  treatment. 
Attending  physician  discharging, 
§41-30-27. 
Disclosure  of  records  without 
consent  of  person  receiving 
treatment,  §41-30-33. 
Division  of  alcohol  and  drug  misuse, 
§41-4-5. 

Approval  or  certification  of  treatment 

facilities,  §41-30-13. 
Created,  §41-30-5. 
Director,  §41-30-5. 
General  duties,  §41-30-7. 
Inspection  of  facilities,  §41-30-17. 
Rules  and  regulations,  §41-30-15. 
Statewide  plan,  §§41-30-9  to  41-30-13. 
Drug  education  programs, 

§41-29-169. 
Drug  rehabilitation  programs. 
Controlled  substance  violations. 
Requiring  participation  as  part  of 
sentence  or  in  case  of  probation 
or  suspension,  §41-29-150. 


SUBSTANCE  ABUSE  —Cont'd 
Education. 

School  nurse  intervention  program, 
§41-79-5. 

Emergency  involuntary  commitment 
of  alcoholics  and  drug  addicts, 

§§41-30-27  to  41-30-31. 
Emergency  medical-social  services 
and  facilities. 
Statewide  plan  to  include,  §41-30-9. 
In-patient  short  term  or  extended 
care  facilities. 
Statewide  plan  to  include,  §41-30-9. 
Inspection  of  facilities  by  division, 

§41-30-17. 
Intermediate  care  services. 

Statewide  plan  to  include,  §41-30-9. 
Out-patient  facilities. 

Statewide  plan  to  include,  §41-30-9. 
Payment  for  services. 
Charges  and  expenses. 

Lawful  charge  against  person  and 
estate,  §41-30-35. 
Private  facilities. 
Arrangements  for  payment  prior  to 
accepting  person  for  treatment, 
§41-30-37. 
Physicians  and  surgeons. 

Emergency  involuntary  commitments, 

§41-30-27. 
Minors. 

Parental  consent,  §41-41-14. 
Possession  of  marihuana,  second 

conviction,  §41-29-139. 
Public  intoxication. 

Offenders  charged  with  second  or 
subsequent  offense. 
Participation  in  alcohol  abuse 

treatment  and  rehabilitation  in 
lieu  of  sentencing,  §41-30-19. 
Regional  or  community  mental 
health  facilities. 
Using  in  implementing  statewide  plan, 
§41-30-9. 

School  nurse  intervention  program, 

§41-79-5. 
Second  or  subsequent  public 
intoxication  offenders. 

Alcohol  abuse  treatment  and 

rehabilitation  program  in  lieu  of 
sentencing,  §41-30-19. 
State  board  of  mental  health. 

General  provisions,  §§41-4-1  to 
41-4-27. 
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SUBSTANCE  ABUSE  —Cont'd 
Statewide  plan  for  identification  of 

alcohol  abuse  and  treatment  and 

rehabilitation. 

Approval  of  private  and  public 

treatment  facilities,  §41-30-13. 
Certification  of  private  and  public 

treatment  facilities,  §41-30-13. 
Duties  of  division  of  alcoholism  and 

drug  misuse,  §41-30-7. 
Establishment,  §41-30-9. 
Gifts  or  grants,  acceptance  by  division, 

§41-30-11. 
Inclusion  in  plan,  §41-30-9. 
Local  and  private  treatment  facilities, 

using,  §41-30-11. 
Regional  or  community  mental  health 

faciHties  utilized,  §41-30-9. 
Transferring  patients  between 

institutions,  §41-31-11. 
University  consortium  on  alcohol 
abuse  and  alcoholism. 
Cooperation  with  division  of 

alcoholism  and  drug  misuse, 

§41-30-7. 

Voluntary  submission  to  treatment, 

§41-30-21. 
Determination  of  who  to  be  admitted, 

§41-30-23. 
Minors  or  incompetents  applying  for 

treatment,  §41-30-21. 
Period  of  voluntary  commitment  on 

in-patient  basis,  limitation, 

§41-30-23. 

SUBSURFACE  DRIP  DISPOSAL 

SYSTEMS. 
Individual  on-site  wastewater 

disposal  systems  generally, 

§§41-67-1  to  41-67-41. 

SUDDEN  CARDIAC  DEATH. 
AED  use  in  cases  of  sudden  cardiac 
death,  §§41-60-31  to  41-60-35. 

SUDDEN  INFANT  DEATH 

SYNDROME. 
Report  of  death  of  child  to  medical 

examiner,  §41-61-59. 

SUICIDE. 
Assisted  suicide. 

Health  care  decisions  not  authorized, 

§41-41-227. 
Health  care  decisions. 

Assisted  suicide  not  authorized, 

§41-41-227. 


SUICIDE  —Cont'd 
Health  care  decisions  — Cont'd 
Death  resulting  from  withholding  or 
withdrawal  of  health  care, 
§41-41-227. 
Medical  examiner. 

Report  of  violent  death  to  medical 
examiner,  §41-61-59. 

SULPHURIC  ACID. 
Caustic  poison  law  of  1930,  §§41-29-1 
to  41-29-17. 

SUMMARY  FORFEITURE. 
Controlled  substances,  raw 

materials  and  paraphernalia, 

§41-29-179. 

SUPERSEDEAS. 

Controlled  substance  dispensers, 
distributors  or  manufacturers, 
registration. 

Appeal  of  order  denying,  suspending 
or  revoking  to  act  as  supersedeas, 
§41-29-131. 
Individual  on-site  wastewater 
disposal  systems. 
Petition  for  appeal  with  supersedeas  of 
final  decision  of  board,  §41-67-29. 

SUPPLIERS  OF  WATER. 

Safe  drinking  water  act  of  1997. 

Generally,  §§41-26-1  to  41-26-101. 

SUPPRESSION  OF  INTERCEPTED 

COMMUNICATIONS. 
Motion,  §41-29-525. 

SUPREME  COURT  OF  MISSISSIPPI. 
Certificate  of  need  for  health  care 
facilities  or  health  services. 

Appeal  of  final  order  of  state 

department  of  health,  §41-7-201. 
Health  certificate  of  need  program. 
Certificate  of  need  for  health  care 
facilities  or  health  services. 
Appeal  of  final  order  of  state 

department  of  health,  §41-7-201. 
Home  health  agencies. 

Certificate  of  need  for  health  care 
facilities  or  health  services. 
Appeal  of  final  order  of  state 

department  of  health,  §41-7-201. 
Individual  on-site  wastewater 
disposal  systems. 
Appeal  to  supreme  court  of  chancery 
decision,  §41-67-29. 
Septic  tanks. 
Appeal  of  chancery  decision,  §41-67-29. 
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SURGICAL  OR  MEDICAL 

PROCEDURE  CONSENT. 
Generally,  §§41-41-1  to  41-41-17. 

SURROGATES. 
Health-care  decisions. 

Generally,  §§41-41-201  to  41-41-229. 

SURVEILLANCE. 
Interception  of  wire  or  oral 
communications. 

Generally,  §§41-29-501  to  41-29-536. 

SUSPENDED  SENTENCE. 
Controlled  substance  violations. 

First  offenders,  §41-29-149. 

SUSPENSION  OF  STUDENTS. 
Immunization  requirements,  failure 
to  comply,  §41-23-37. 

SWIMMING  POOLS. 

Low  hazard  cross  connections, 

§41-26-14. 

SWINE. 

Animal  and  poultry  by-products. 

Regulatory  provisions,  §§41-51-1  to 
41-51-33. 

SWING-BED  SERVICES. 
Certificate  of  need  required  of 
provider  offering. 

Health  certificate  of  need  program 
generally,  §§41-7-171  to  41-7-209. 
Health  care  facility  offering. 

Certificate  of  need  requirement, 
§41-7-191. 

SWITCHBOARD  OPERATORS. 
Interception  of  wire  or  oral 
communications. 

Exceptions  to  civil  liability  for 
violations,  §41-29-531. 

SYNTHETIC  CANNABINOIDS. 
Schedule  I  controlled  substance, 

§41-29-113. 
Trafficking  in  controlled  substances, 

§41-29-139. 
Uniform  controlled  substances  law 

generally,  §§41-29-101  to 

41-29-191. 

T 

TAGS  ON  DEAD  BODIES. 
Persons  diagnosed  with  infectious 
or  communicable  disease, 

§41-39-13. 


TALLAHATCHIE  COUNTY. 
Certificate  of  need  for  nursing 
facility  beds. 

Priority  to  county-owned  hospital, 
§41-7-191. 

TANNING  FACILITIES. 
Children  under  18  years  of  age. 

Use  of  tanning  devices,  consent, 
records,  §41-115-1. 

TASK  FORCE  ON  CHRONIC 

KIDNEY  DISEASE. 
Composition,  appointment,  and 

meetings,  §41-109-3. 
Creation,  §41-109-1. 
Powers  and  duties,  §41-109-5. 
Sunset  provision,  §41-109-7. 

TASK  FORCE  ON  HEART  DISEASE 
AND  STROKE  PREVENTION, 

§§41-103-1,  41-103-3. 

TAX  ASSESSORS. 
Death  in  counties. 

Local  registrar  to  provide  list, 
§41-57-13. 
Deaths,  lists  of. 

Furnishing  to  tax  assessor,  §41-57-13. 

TAXATION. 

Air  ambulance  service  districts, 

§§41-55-47,  41-55-49. 
Community  hospitals. 
Ad  valorem  tax  for  operation, 

retirement  of  debt,  §41-13-25. 
Ad  valorem  tax  for  payment  of  bond 
principal  and  interest,  §41-13-23. 
Mental  illness  and  intellectual 

disability  facilities  and  services. 
Regional  facilities  and  services. 

Special  tax  by  counties  to  construct, 
operate  and  maintain, 
§41-19-39. 
Regional  mental  illness  and 

intellectual  disability  facilities 
and  services. 
Special  tax  by  counties  to  construct, 
operate  and  maintain,  §41-19-39. 

TAX  EXEMPTIONS. 
Hospital  equipment  and  facilities 
authority  property,  §41-73-67. 

TEACHERS. 

Health  finance  authority  board. 

Developing  plan  for  provision  of  basic 
health  services  to,  §41-95-7. 
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TEENAGE  PREGNANCY. 
Prevention  of  teen  pregnancy  pilot 

program,  §41-79-5. 
Prevention  of  unintended  teen 
pregnancy  and  sexually 
transmitted  infections,  §§41-79-51 
to  41-79-55. 
Pilot  programs  for  districts  with 
highest  number  of  teen 
pregnancies,  §41-79-55. 
Programs,  development  and  purpose, 

§41-79-53. 
School  nurses,  implementation  by, 

§41-79-53. 
Teen  pregnancy  prevention  task  force, 
§41-79-51. 

TELEMEDICINE. 

Authorized  by  licensed  health  care 
practitioners,  §41-127-1. 

TELEPHONE  AND  TELEGRAPH 

COMPANIES. 
Interception  of  wire  or  oral 

communications. 

General  provisions,  §§41-29-501  to 

41-29-536. 
Pen  registers,  §41-29-701. 

TELEPHONE  CALLS. 
Caller  ID,  §41-29-701. 
Interception  of  wire  or  oral 

communications,  §§41-29-501  to 

41-29-536. 
Patient  in  mental  health  facility, 

right  to,  §41-21-102. 
Pen  registers,  §41-29-701. 

TERMINAL  ILLNESS. 
Health-care  decisions. 

General  provisions,  §§41-41-201  to 
41-41-229. 
Home  health  agencies. 

General  provisions,  §§41-71-1  to 
41-71-21. 
Hospice. 

General  provisions,  §§41-85-1  to 
41-85-25. 

TERRORISM. 

First  responders  vaccination 
program,  §41-23-43. 

THEFT. 

Controlled  substances. 

Report  by  owner,  manager  or 
practitioner,  §41-29-168. 


THERAPISTS. 

Mental  health  or  intellectual 
disability. 

Certification  or  licensing  by  state 
board  of  metal  health,  §41-4-7. 

THREE  YEAR  OLDS. 
Early  intervention  services,  §§41-87-1 
to  41-87-19. 

TIME. 
Abortion. 

Waiver  of  parental  consent 
requirement  for  minor. 
Court  ruling  in  proceedings, 
§41-41-55. 
Abortion  facilities. 

Compliance  with  rules,  regulations  or 
standards,  §41-75-16. 
Administrative  inspection  warrants. 
Executing  and  return. 

Controlled  substances,  §41-29-157. 
Alcoholics  and  drug  addicts 
committed  for  treatment. 
Private  facilities. 

Scheduling  hearing,  §41-32-5. 
Setting  hearing,  service  of  citation  to 
appear,  §41-31-5. 
Cemeteries. 
Perpetual  care  cemeteries. 
Annual  report,  filing,  late  fee, 
§41-43-38. 

Commitment  of  persons  with  mental 
illness  or  intellectual  disability. 

Conducting  mental  and  physical 
examination  of  respondent, 
§41-21-69. 
Continued  commitment. 

Hearing  and  notice  of  hearing, 

§41-21-83. 
Hearing  request,  §41-21-81. 
Holding  hearing,  §41-21-71. 
Notice  of  release  or  discharge, 

§41-21-87. 
Temporary  holding  or  admission  for 
treatment. 
Authority  of  examining  physician, 
psychologist,  nurse  practitioner, 
§41-21-67. 
Term  of  initial  commitment,  §41-21-73. 
Controlled  substances,  forfeiture 
procedure. 
Filing  of  answer  by  property  owner, 
setting  for  hearing,  §41-29-179. 
Institution  of  proceedings  on  seized 
property,  §41-29-177. 
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TIME  —Cont'd 
Forfeiture. 

Controlled  substance  violations. 
Answer  by  property  owner,  setting 

for  hearing,  §41-29-179. 
Instituting  procedures  on  property, 
§41-29-177. 
Home  health  agencies. 

License  denied,  suspended  or  revoked. 
Date  of  hearing,  when  decision  final, 
§41-71-9. 
Interception  of  wire  or  oral 
communications. 
Destruction  of  applications  authorizing 

interception,  §41-29-519. 
Destruction  of  intercepted 

communications,  §41-29-517. 
Furnishing  prior  to  trial  copy  of  order 
and  application  to  party, 
§41-29-525. 
Length  of  time  of  order  authorizing, 
extensions,  §41-29-515. 
Perpetual  care  cemeteries. 
Annual  report,  filing,  late  fee, 
§41-43-38. 
Search  warrants. 
Executing  and  return. 

Controlled  substances,  §41-29-157. 
State  board  of  health. 

Submission  of  proposed  legislation, 
§41-3-6. 
Wiretapping. 

Destruction  of  applications  authorizing 
interception  of  communication, 
§41-29-519. 
Destruction  of  intercepted  wire  or  oral 

communications,  §41-29-517. 
Furnishing  copy  of  order  and 

application  to  party  prior  to  trial, 
§41-29-525. 

TIPPAH  COUNTY. 

Construction,  expansion  or 
conversion  of  psychiatric 
residential  treatment  facility 
beds. 

Certificate  of  need,  §41-7-191. 

TISHOMINGO  COUNTY. 

Construction,  expansion  or 
conversion  of  psychiatric 
residential  treatment  facility 
beds. 

Certificate  of  need,  §41-7-191. 
Freestanding  long-term  care  facility. 

Certificate  of  need,  §41-7-191. 


TISHOMINGO  COUNTY  —Cont'd 
Nursing  facility  in  town  of  Belmont. 

Certificate  of  need,  §41-7-191. 

TISSUE  OF  HUMAN  BODY. 
Anatomical  gifts  generally, 

§§41-39-101  to  41-39-149. 
Disposition  by  physician  after 
removing  from  human  body, 

§41-39-1. 

Procurement,  processing,  storage, 
distribution  and  use. 

Rendering  of  service  by  person 
participating  and  not  sale, 
§41-41-1. 

TODDLERS. 

Early  intervention  services,  §§41-87-1 

to  41-87-19. 
Hearing  loss. 

Newborns,  infants  and  toddlers. 
Early  identification  system, 
§§41-90-1  to  41-90-9. 

TOES. 

Disposition  of  external  member  of 
human  body  after  removal, 

§41-39-1. 

TOURIST  CAMPS. 

Guest  rooms  to  be  kept  clean  and 

sanitary,  §§41-49-1  to  41-49-9. 
Sanitary  codes,  §41-25-13. 

TOWNS. 

Ambulance  services. 

Providing  generally,  §§41-55-1  to 
41-55-9. 

TRADEMARKS. 
Controlled  substances. 

Reproducing  so  as  to  render  drug 

counterfeit  substance,  §41-29-143. 

TRADE  NAMES. 
Controlled  substances. 

Reproducing  so  as  to  render  drug 

counterfeit  substance,  §41-29-143. 

TRAFFICKING  IN  CONTROLLED 
SUBSTANCES,  §41-29-139. 

TRAILER  PARKS. 
Sanitary  codes,  §41-25-13. 
Annual  permit  fee,  §41-25-3. 

TRANSCRIPTS. 

Commitment  of  persons  with  mental 
illness  or  intellectual  disability. 

Recording  proceedings,  §41-21-73. 

TRANSFUSION  OF  BLOOD. 
Minors  donating  blood,  §41-41-15. 
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TRANSFUSION  OF  BLOOD  —Cont'd 
Rendering  of  service  by  person 
participating  and  not  sale, 

§41-41-1. 

TRANSPLANTS. 

Anatomical  gift  law,  §§41-39-101  to 
41-39-149. 

Contracts  to  donate  eyes,  heart,  etc., 

§41-39-9. 

Procuring,  processing,  etc.,  human 
tissue  and  organs. 

Rendering  of  service  and  not  sale, 
§41-41-1. 

TRANSPORTATION  DEPARTMENT. 
Enforcement,  office  of. 

Controlled  substances. 
Powers  of  enforcement  personnel, 

§41-29-159. 
Seizure  or  property  subject  to 

forfeiture,  §41-29-153. 

TRAP  AND  TRACE  DEVICES. 
Interception  of  communications 

generally,  §§41-29-501  to 

41-29-536. 
Procedures  for  use,  §41-29-701. 

TRAUMA  ADVISORY  COMMITTEE, 

§41-59-7. 

TRAUMA  CARE  SYSTEM. 
Defined,  §41-59-3. 
Evaluation  and  review  of 

professional  health  services 
providers. 
Medical  or  dental  review  committees, 
§§41-63-1  to  41-63-29. 
Reimbursement  for  trauma  care 

services,  §41-9-51. 
State  department  of  health  to 

establish,  §41-59-7. 
Trauma  advisory  committee, 

§41-59-7. 
Trauma  care  facility  or  trauma 

center  defined,  §41-59-3. 
Trauma  care  systems  fund,  §41-59-75. 
Trauma  registry. 

Confidentiality  of  data,  §41-59-77. 
Defined,  §41-59-3. 

TRAVEL  EXPENSES. 

County  boards  of  health,  §41-3-53. 

State  board  of  health,  §41-3-4. 

TRUST  INDENTURES. 
Hospital  equipment  and  facilities 
authority. 

Securing  bonds  by,  §41-73-43. 


TRUSTS  AND  TRUSTEES. 
Cemeteries. 

Perpetual  care  cemeteries. 

Irrevocable  perpetual  care  trust 
fund,  §§41-43-37  to  41-43-39. 
Private  or  family  cemeteries. 
Appointment  of  trustee  to 
administer  trust. 
Donation  or  bequest  to  cemetery, 
§41-43-3. 
Hospitals. 

Insuring  against  public  liability 

claims,  §§41-13-101  to  41-13-107. 
Perpetual  care  cemeteries. 

Irrevocable  perpetual  care  trust  fund, 
§§41-43-37  to  41-43-39. 
Private  or  family  cemeteries. 

Appointment  of  trustee  to  administer 
trust. 

Donation  or  bequest  to  cemetery, 
§41-43-3. 

Public  liability  claims,  insurance 
against. 

Hospitals,  §§41-13-101  to  41-13-107. 

TUBERCULOSIS. 
Blood/body  fluid  precautions 
required. 

Tags  on  dead  bodies  of  persons 
diagnosed  with,  §41-39-13. 
Commitment  of  person  diagnosed  as 
having  active  tuberculosis, 

§§41-33-1  to  41-33-15. 
Active  tuberculosis  defined,  §41-33-1. 
Affidavit  by  county  health  officer, 
§41-33-7. 

Attending  physician  may  discharge, 

§41-33-11. 
Citation  to  appear,  service,  §41-33-7. 
Continuing  of  jurisdiction  over  person, 

§41-33-9. 
Contractual  arrangements  for 

commitment  under  duress, 

§41-33-3. 
Cost  of  care,  §41-33-13. 
Discharge  upon  approval  of  county 

health  officer,  §41-33-11. 
Failure  or  refusal  to  carry  out 

minimum  precautions. 
Commitment  under  duress, 
§41-33-3. 
Financial  arrangements  as  to  cost, 

§41-33-13. 
Hearings,  §41-33-7. 
Order  of  commitment,  §41-33-9. 
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TUBERCULOSIS  —Cont'd 
Commitment  of  person  diagnosed  as 
having  active  tuberculosis 

—Cont'd 

Outline  of  facts  stated  in  request  for 

commitment,  §41-33-5. 
Request  for  commitment  under  duress, 

court  approval,  §41-33-5. 
Service  of  citation  to  appear,  §41-33-7. 
Submission  to  medical  examination  by 
person  believed  to  be  suffering, 
§41-33-15. 
Medical  examination. 

Requesting  person  to  submit  to, 
refusal  to  submit,  §41-33-15. 
Offenders  housed  in  public  or 
private  correctional  facility, 
testing,  §41-23-1. 
Tags  on  dead  bodies  of  persons 

diagnosed  with,  §41-39-13. 
Testing  offenders  housed  in  public 
or  private  correctional  facility, 
§41-23-1. 

TWO-WAY  RADIO  SYSTEM. 
County  medical  examiners  and 

county  medical  examiner 

investigators,  §41-61-79. 

U 

UAGA. 

Uniform  anatomical  gift  act, 

§§41-39-101  to  41-39-149. 

ULTRA  SOUND. 
Abortion. 

Fetal  ultrasound  imaging  and 

auscultation  of  fetal  heart  tone 
services. 

Certification  that  woman  was  given 
opportunity  to  view  and  hear, 
§41-41-34. 

UNCLAIMED  DEAD  BODIES. 
Disposition,  §41-39-5. 

UNDERCOVER  MISSIONS. 
Bureau  of  narcotics. 

Renting  or  leasing  motor  vehicles, 

§41-29-108. 
Use  of  persons  convicted  of  offense  for 

work  in  support  of  bureau, 

§41-29-110. 

UNEXPLAINED  DEATH. 
Report  to  medical  examiner, 

§41-61-59. 


UNIFORM  ANATOMICAL  GIFT  ACT, 

§§41-39-101  to  41-39-149. 

UNIFORM  CONTROLLED 

SUBSTANCES  LAW,  §§41-29-101 
to  41-29-191. 

UNIFORM  DETERMINATION  OF 
DEATH  LAW,  §§41-36-1,  41-36-3. 

UNIFORM  HEALTH-CARE 

DECISIONS  ACT,  §§41-41-201  to 
41-41-229. 

UNION  COUNTY. 

Construction,  expansion  or 
conversion  of  psychiatric 
residential  treatment  facility 
beds. 

Certificate  of  need,  §41-7-191. 

UNITED  STATES  DRUG 
ENFORCEMENT 
ADMINISTRATION. 
Controlled  substances  law  of 
Mississippi. 
Enforcement  of  provisions  by 
administration,  §41-29-109. 
Cooperative  arrangements  with, 
§41-29-167. 

UNITED  STATES  VETERANS 
ADMINISTRATION. 

Commitment  of  persons  with  mental 
illness  or  intellectual  disability 
to  veterans  facility,  §41-21-77. 

UNIVERSITY  OF  MISSISSIPPI. 
Medical  school. 

Health  care  rights  of  conscience, 
§§41-107-1  to  41-107-13. 

UNIVERSITY  OF  MISSISSIPPI 

HOSPITAL. 
Admission  or  treatment  not  refused 

based  on  ability  to  pay,  §41-7-71. 
No  priority  in  admitting  patients, 

§41-7-87. 

Patient's  personal  deposit  fund, 

§41-7-90. 
Reimbursement  by  patient  or 

resident  financially  able  to  pay, 

§41-7-71. 
Ascertaining  financial  ability, 
§41-7-71. 

Assessment  and  collection  of  charges, 
§41-7-79. 

Deposit  of  funds  collected,  §41-7-91. 
Establishing  amount  to  be  paid 
monthly,  §41-7-71. 
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UNIVERSITY  OF  MISSISSIPPI 

HOSPITAL  —Cont'd 
Reimbursement  by  patient  or 

resident  financially  able  to  pay 

—Cont'd 
Exempted  money,  §41-7-95. 
Homestead  not  considered,  §41-7-79. 
Investigation  of  financial  ability, 

§41-7-79. 
Maximum  charges,  basis,  §41-7-79. 
Patient's  personal  deposit  fund  applied 

for  payment  of  care,  §41-7-90. 
Periodic  payments,  agreements, 

§41-7-79. 
State  institutions  enumerated, 

§41-7-73. 
Suits  for  reimbursement,  §41-7-79. 
Undue  hardship  on  person  responsible 

for  payment,  §41-7-79. 
Unclaimed  personal  property, 
disposition,  §41-7-90. 

UNIVERSITY  OF  MISSISSIPPI 

MEDICAL  CENTER. 
Appropriations  to  center. 

Counties  and  municipalities  whose 
residents  use  facilities,  §41-11-7. 
Cerebral  palsy  and  other  crippling 
diseases. 
Educational,  medical  and  other  needs 
of  those  affected,  §41-11-102. 
Child  psychiatric  beds. 
Certificate  of  need  for  expansion  or 
conversion,  §41-7-191. 
Children's  rehabilitation  center, 

§§41-11-102  to  41-11-113. 
Counties  whose  residents  use 
facilities,  appropriations, 
§41-11-7. 

Division  of  children's  rehabilitation. 

Children's  rehabilitation  center, 
§§41-11-102  to  41-11-113. 
Transferred  to  division,  §§41-11-102, 
41-11-109. 
Early  intervention  services  for 
infants  and  toddlers. 
Generally,  §§41-87-1  to  41-87-19. 
Participating  agency,  §41-87-5. 
Mississippi  children's  rehabilitation 

center,  §§41-11-102  to  41-11-113. 
Municipalities  whose  residents  use 
facilities,  appropriations, 
§41-11-7. 
Premature  infants. 
Improved  health  care, 

recommendations  and  strategies, 
§41-117-5. 


UNIVERSITY  OF  MISSISSIPPI 
MEDICAL  CENTER  —Cont'd 

State  medical  examiner  serving  as 
member  of  faculty,  §41-61-77. 

UNKNOWN  OWNERS. 
Forfeiture  of  seized  property. 

Controlled  substance  violations. 
Publication  of  notice  of  hearing, 
§41-29-177. 

UNKNOWN  PERSONS. 
Report  of  death  to  medical 
examiner,  §41-61-59. 

URINALYSIS. 

Death  investigations  by  medical 
examiner,  §41-61-63. 

USABLE  LIFE  SPAN. 
Human  blood  preserved  in  citrate 
phosphate  dextrose,  §41-41-1. 

UTILITY  DISTRICTS. 
Sewage  holding  tanks,  installation 
and  use  approved. 

District's  sewage  system  not  available 
and  ready  for  use,  §41-67-11. 

UTILIZATION  REVIEW  OF 

MEDICAL  SERVICES,  §§41  83-1 
to  41-83-31. 
Adverse  determination  to  patient  or 
affected  health  care  provider, 
§41-83-31. 
Appeal  to  chancery  court  of  final 
decision  of  department  or 
private  review  agent,  §41-83-23. 
Certificate  of  registration  for 

private  review  agents,  §§41-83-3 
to  41-83-13. 
Application,  §41-83-7. 
Certificate  defined,  §41-83-1. 
Denial  or  revocation,  §41-83-13. 
Expiration  date,  §41-83-11. 
Fee  requirement,  §41-83-7. 
Health  insurance  plans,  certificate 
requirement,  §§41-83-25  to 
41-83-29. 

Information  submitted  in  conjunction 

with  application,  §41-83-9. 
Issuance  on  meeting  requirements  of 

chapter,  §41-83-3. 
Not  required  for  conducting  general 

in-house  utilization  review, 

§41-83-5. 
Renewal,  §41-83-11. 
Required,  §41-83-3. 
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UTILIZATION  REVIEW  OF 

MEDICAL  SERVICES  —Cont'd 
Certificate  of  registration  for 

private  review  agents  — Cont'd 
Submission  of  information  in 
conjunction  with  application, 
§41-83-9. 

Consent  of  patient  to  disclose  or 

publish  information,  §41-83-17. 
Contract  with  private  review  agent 

requirement. 
Health  insurance  plans,  §41-83-25. 

Issuing  individual  or  group  policies, 
§§41-83-27,  41-83-29. 
Court  order  to  disclose  or  publish 

information,  §41-83-17. 
Criminal  penalties  for  violations, 

§41-83-19. 
Definitions,  §41-83-1. 
Denial  of  pre-certification  for 

service. 

Adverse  determination  resulting  in, 
§41-83-31. 
Denial  of  third  party 
reimbursement. 
Adverse  determination  resulting  in, 
§41-83-31. 
Disclosure  or  publication  of 

information  prohibited  without 
consent  or  authorization, 
§41-83-17. 
Evaluation  and  concurrence  in 
adverse  determination  by 
physician,  §41-83-31. 
General  in-house  utilization  review. 
Certificate  not  required  of  private 
review  agent,  §41-83-5. 
Health  insurers. 

Certificate  requirement,  contract  with 

review  agent,  §41-83-27. 
Group  or  blanket  health  insurance 
policies  issued  by  insurer. 
Certificate  requirement,  §41-83-29. 
Contract  with  private  review  agent, 
§41-83-29. 
Reimbursement  under  policy  where 
medical  necessity  in  dispute, 
§41-83-27. 
Hospital  insurance  plans. 

Certificate  requirement,  contract  with 

review  agent,  §41-83-25. 
Reimbursement  under  policy  where 
medical  necessity  in  dispute, 
§41-83-25. 


UTILIZATION  REVIEW  OF 

MEDICAL  SERVICES  —Cont'd 
Medical  necessity  of  admission. 

Certification  by  licensed  physician 
insured  person  in  need  of 
immediate  hospital  care, 
§41-83-21. 
Private  review  agent  defined, 

§41-83-1. 
Regulations  adopted  by  state 

department  of  health,  §41-83-3. 
Reporting  requirements  to  be 
established  by  department, 
§41-83-15. 
Utilization  review. 

Defined,  §41-83-1. 
Utilization  review  plan. 

Submission  by  private  review  agent, 
§41-83-9. 

V 

VACCINATIONS. 

Child  immunization  against 

vaccine-preventable  diseases, 

§§41-88-1,  41-88-3. 
Control  of  vaccine  preventable 

diseases,  §41-23-37. 
First  responders  vaccination 

program,  §41-23-43. 

Flu. 

School-located  influenza  vaccination 
programs,  §41-23-121. 
Immunization  practices  for  control 
of  vaccine  preventable  diseases. 
State  health  officer  to  specify, 
§41-23-37. 
Influenza. 

School-located  influenza  vaccination 
programs,  §41-23-121. 
Rubella  screening,  counseling  and 
vaccination. 
Women  of  childbearing  age, 
§§41-23-101  to  41-23-105. 
School  children,  §41-23-37. 

School-located  influenza  vaccination 
programs,  §41-23-121. 
Universities  and  colleges. 

Educational  material  on  vaccines  for 
meningitis  and  hepatitis  A  and  B, 
§41-23-45. 

VENUE. 

Abortion  facility  licensing. 

Appeal  of  denial,  suspension  or 
revocation,  §41-75-23. 
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VENUE  —Cont'd 

Alcoholics  and  drug  addicts. 

Commitment  for  treatment. 
Filing  petition,  §41-31-3. 
Ambulatory  surgical  facility 
licensing. 
Appeal  of  denial,  suspension  or 
revocation,  §41-75-23. 
Appeals. 

Certificate  of  need  for  health  care 
facilities  or  health  services. 
Appeal  of  final  orders  of  state 

department  of  health,  §41-7-202. 
Health  certificate  of  need  program. 
Appeal  of  final  orders  of  state 

department  of  health,  §41-7-202. 
Hospital's  license  denied,  suspended  or 

revoked,  §41-9-31. 
Public  water  system  violations, 

§41-26-21. 
Rural  health  availability  act. 
Review  of  decisions,  §41-9-309. 
Autopsies. 

Petition  for  court  order,  §41-37-9. 
Birthing  centers. 
Appeals  of  licensing  agency  decisions, 
§41-77-21. 
Certificate  of  need  for  health  care 
facilities  and  health  services. 
Action  compelling  health  officer  to 

issue  certificate,  §41-7-197. 
Appeal  of  final  orders  of  state 

department  of  health,  §41-7-202. 
Prosecution  of  violations,  §41-7-209. 
Commitment  of  alcoholics  and  drug 
addicts  for  treatment. 
Filing  petition,  §41-31-3. 
Commitment  of  persons  with  mental 
illness  or  intellectual  disability. 
Hearings  on  continued  commitment 
for  further  treatment,  §41-21-81. 
Finding  that  patient  continued  to  be 
mentally  ill,  §41-21-83. 
Controlled  substance  dispensers, 
distributors  or  manufacturers, 
registration. 
Appeal  of  order  denying,  suspending 
or  revoking,  §41-29-131. 
Controlled  substance  forfeiture 
procedures. 
Seized  property  other  than  controlled 
substance,  raw  material  or 
paraphernalia,  §41-29-177. 
Criminal  cases. 

Trafficking  in  controlled  substances, 
§41-29-139. 


VENUE  —Cont'd 
Criminal  forfeiture. 

Controlled  substances. 
Seizure  of  property  other  than 
controlled  substance,  raw 
material  or  paraphernalia, 
§41-29-177. 
Forfeiture. 

Controlled  substances. 

Seized  property  other  than 
controlled  substance,  raw 
material  or  paraphernalia, 
§41-29-177. 
Health  certificate  of  need  program. 
Action  compelling  health  officer  to 

issue  certificate,  §41-7-197. 
Appeal  of  final  orders  of  state 

department  of  health,  §41-7-202. 
Prosecution  of  violations,  §41-7-209. 
Home  health  agency  licensee  or 
applicants  appeals,  §41-71-11. 
Hospital's  license  denied,  suspended 

or  revoked,  appeal,  §41-9-31. 
Public  water  systems. 
Appeal  from  agency  decisions, 
§41-26-21. 
Rural  health  availability  act. 

Review  of  decisions,  §41-9-309. 
Septic  tanks  and  systems. 
Actions  against  installers  or 

manufacturers  or  for  discharge, 
§41-67-28. 

Trafficking  in  controlled  substances, 

§41-29-139. 

VERMIN. 

Hotels  and  innkeepers  to  provide 
guests  with  effective  protection 
against,  §§41-49-1  to  41-49-9. 

VETERANS. 

Commitment  of  persons  with  mental 
illness  or  intellectual  disability 
to  veterans  facility,  §41-21-77. 

State  mental  institutions. 

Care  for  veterans,  §41-17-11. 

VETERINARIANS. 

Drugs  and  controlled  substances. 

License  to  manufacture,  produce  or 
supply  narcotic  drugs  at 
wholesale. 
Inapplicability  when  dispensing  or 
administering  in  course  of 
professional  practice, 
§41-29-301. 
Prescribing,  administering,  dispensing, 
§41-29-305. 
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VETERINARIANS  —Cont'd 
Drugs  and  controlled  substances 

—Cont'd 
Prescriptions,  §41-29-137. 
Registration  of  practitioners  to 
dispense  or  conduct  research. 
Controlled  substances  in  Schedules 
II  through  V,  §41-29-127. 
Return  unused  portion  of  drug 
obtained  from  veterinarian, 
§41-29-305. 
Substances  dispensed  other  than  by 
prescription. 
Records,  §41-29-137. 
Theft,  burglary  or  robbery. 
Report,  §41-29-168. 
Prescriptions,  §§41-29-137,  41-29-305. 
Records  of  controlled  substances 
dispensed  other  than  by 
prescription,  §41-29-137. 
Report  of  theft,  burglary  or  robbery 
of  controlled  substance, 
§41-29-168. 

VICTIMS  OF  CRIME. 

Acquittal  on  grounds  of  insanity. 

Release  of  individual  acquitted  on 
ground  of  insanity  and  ordered  to 
psychiatric  institution. 
Notice  required,  §41-21-88. 

VISION  SCREENING. 
Services  provided  by  school  nurse 
intervention  program,  §41-79-5. 

VISITATION. 

Patient  in  mental  health  facility, 
right,  §41-21-102. 

VITAL  STATISTICS,  §§41-57-1  to 

41-57-59. 
Abortion. 

Complications  resulting  from 
abortions,  §41-41-77. 
Access  by  person  with  legitimate 
and  tangible  interest  in  records, 
§41-57-2. 
Appropriations  by  board  of 
supervisors  for  perfecting 
registration,  §41-57-15. 
Birth  certificates,  §§41-57-3  to 
41-57-31. 
Acknowledgment  of  paternity  by 
father. 

Adding  name  to  certificate, 
§41-57-23. 


VITAL  STATISTICS  —Cont'd 
Birth  certificates  — Cont'd 
Affidavit  to  correct  certificate. 

Incomplete  certificate,  incorrect  first 
name,  middle  name,  place  or 
sex,  §41-57-21. 
Birth  date  of  person  not  registered, 

adjudication,  §41-57-19. 
Birthplace. 

Changing  because  of  error  or 
omission,  §41-57-23. 
Changing  birth  date,  name  of  child  or 
parent,  birthplace,  etc. 
Proceedings  to  correct  major 
deficiencies,  §41-57-23. 
Child  born  to  mother  not  married  at 
time  of  conception  or  birth. 
Father  acknowledging  paternity, 
adding  to  certificate,  §41-57-23. 
Copy  certified  by  registrar  prima  facie 
evidence,  §41-57-9. 
Copy  fees,  §41-57-11. 
Correction  of  birth  certificate. 
Incomplete  certificate  or  incorrect 
first  name,  middle  name,  place 
or  sex,  §41-57-21. 
Major  deficiencies,  §41-57-23. 
Date  of  birth. 

Changing,  §41-57-23. 
Disclosure  of  social  security 
information. 
Prohibited,  §41-57-14. 
Division  of  child  support  enforcement. 
Information  concerning  names  and 
social  security  numbers  made 
available  to,  §41-57-14. 
False  information  for  purposes  of 
establishing  false  identity, 
§41-57-27. 
Father  acknowledging  paternity  added 

to  certificate,  §41-57-23. 
Father's  name,  adding  or  changing, 

§41-57-23. 
Fee,  §41-57-11. 

Free  to  armed  forces  volunteers, 

§41-57-25. 
Husband's  name  entered  on  certificate 

as  father  of  child,  §41-57-14. 
Incomplete  certificates,  correction, 

§41-57-21. 
Incorrect  first  name,  middle  name, 

place  or  sex. 
Correction,  §41-57-21. 
Legitimation  or  filiation,  changes  or 

additions  to  certificate,  §41-57-23. 
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VITAL  STATISTICS  —Cont'd 
Birth  certificates  — Cont'd 
Major  deficiencies,  correction, 

§41-57-23. 
Payment,  §41-57-11. 
Social  security  number  of  applicant, 

§41-57-7. 
Social  security  number  of  parent. 

Furnished  local  registrar,  §41-57-14. 
Surname  of  child,  changing,  §41-57-23. 
Surname  of  parent,  changing, 

§41-57-23. 
Violation  of  rule,  regulation  or  order  of 

state  board  of  health,  §41-57-27. 
Violations  of  recording,  reporting  or 
filing  information  for  bureau  of 
vital  statistics,  §41-57-27. 
Birth  date  of  person  not  registered. 
Proceedings  to  adjudicate  true  date, 
§41-57-19. 
Bureau  of  vital  statistics,  §§41-57-1, 
41-57-2. 

Chairman  of  county  election 
commission  provided  list  of 
deaths  in  county,  §41-57-13. 

Clerical  and  other  assistance. 

State  board  of  health  to  provide, 
§41-57-3. 

Copy  certified  by  state  registrar 

prima  facie  evidence,  §41-57-9. 
County  deaths. 

Lists  provided  county  registrar,  tax 

assessor  and  chairman  of  county 

election  commission,  §41-57-13. 
County  registrar  provided  list  of 

deaths  in  county,  §41-57-13. 
Death  certificates,  §§41-57-3  to 
41-57-31. 
Adjudication  by  chancery  court  to 

amend,  §41-57-13. 
Affidavit  of  informant  and  funeral 

director  correcting  certificate, 

§41-57-13. 
Copy  certified  by  registrar  prima  facie 

evidence,  §41-57-9. 
Corrections  and  amendments, 

§41-57-13. 
False  information  for  purposes  of 

establishing  false  identity, 

§41-57-27. 
False  information  for  purposes  of 

making  incorrect  records, 

§41-57-27. 
Fee,  §41-57-11. 


VITAL  STATISTICS  —Cont'd 
Death  certificates  — Cont'd 
List  of  deaths  supplied  county 
registrar,  tax  assessor  and 
chairman  of  county  election 
commission,  §41-57-13. 
Medical  examiner  not  to  change  or 
amend  after  resignation  or 
removal  from  office,  §41-57-13. 
Medical  examiners  portion  of 
certificate  completed  by  state 
medical  examiner,  §41-61-63. 
Medical  items,  amendment,  §41-57-13. 
Pregnancy,  birth  or  miscarriage 
indicated  on  female  certificate, 
§41-57-13. 
Social  security  number  on  application, 

§41-57-7. 
Violation  of  recording,  reporting  or 
filing  information  to  bureau, 
§41-57-27. 
Violation  of  rule,  regulation  or  order  of 
state  board  of  health,  §41-57-27. 
Division  of  state  into  registration 

districts,  §41-57-5. 
Exemption  from  public  records  act 
of  1983. 

Records  of  bureau  of  no  legitimate  and 
tangible  interest  to  person  making 
request  for  access,  §41-57-2. 
Facsimile  signature  of  registrar 
sufficient  for  certification, 
§41-57-9. 
False  identity. 

False  information  to  bureau  for 
purposes  of  establishing, 
§41-57-27. 
Incorrect  records. 

False  information  for  purposes  of 
making,  §41-57-27. 
Local  registrars. 

Fees  for  birth  and  death  certificates, 

§41-57-11. 
List  of  deaths  in  county,  §41-57-13. 
Marriage  certificates,  §§41-57-43  to 
41-57-59. 

Circuit  court  clerks  to  compile  data  on 

marriages,  §41-57-57. 
Clerical  and  other  assistance  provided 

by  state  board  of  health, 

§41-57-43. 
Clerk  issuing  marriage  license  to 

complete  statistical  record, 

§41-57-48. 
Copy  certified  by  registrar. 

Prima  facie  evidence,  §41-57-47. 
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VITAL  STATISTICS  —Cont'd 
Marriage  certificates  — Cont'd 
Duty  of  state  registrar  to  carry  into 

effect  provisions,  §41-57-43. 
Failure,  neglect  or  refusing  to  perform 

duty,  §41-57-59. 
False  information  for  making  incorrect 

record,  §41-57-59. 
Fee  of  clerk  for  preparation  of  record 
and  forwarding  to  state  board  of 
health,  §41-57-48. 
Person  performing  marriage  to 
complete  and  sign  record, 
§41-57-48. 
Safeguarding  of  records,  §41-57-43. 
Statistical  record  of  marriage. 

Filed,  §41-57-48. 
Violations  as  to  reports,  recording  or 
filing  information,  §41-57-59. 
Marriages  in  various  counties,  list 
compiled  by  circuit  clerk, 
§41-57-57. 
Morbidity  and  vital  statistics. 
State  board  of  health  to  formulate 
system  for  reporting,  §41-57-7. 
Municipal  power  to  enforce 
collection  and  registration, 
§41-3-57. 
Registration  districts. 

Division  of  state  into,  §41-57-5. 
Safeguarding  of  records,  §41-57-3. 
Social  security  number  to  be 

included  on  application,  §41-57-7. 
State  registrar  of  vital  records. 
Appointment  by  secretary  of  state 
board  of  health,  §41-57-3. 
System  for  gathering  statistics. 

Board  of  health  to  formulate,  §41-57-7. 
Tax  assessor  provided  list  of  deaths 

in  county,  §41-57-13. 
True  date  of  birth  of  person  whose 
birth  not  registered. 
Proceedings  to  adjudicate,  §41-57-19. 

VOLUNTARY  ADMISSION  TO 

MENTAL  HEALTH  TREATMENT 
FACILITY,  §41-21-103. 

W 

WAIVER  OF  CONSENT 

REQUIREMENT. 
Performance  of  abortion  upon 

minor. 

Findings  of  court,  §41-41-55. 


WAIVER  OF  CONSENT 

REQUIREMENT  —Cont'd 

Performance  of  abortion  upon 
minor  — Cont'd 
Petition,  §41-41-53. 

Persons  empowered  to  consent  to 
procedures,  §41-41-11. 

WAIVER  OF  RIGHTS. 
Commitment  of  persons  with  mental 
illness  or  intellectual  disability. 

Respondent  knowingly  waiving  rights, 
§41-21-76. 

WARNING  OF  BLOOD  OR  BODY 

FLUID  PRECAUTIONS. 
Tags  on  dead  bodies  of  persons  with 

infectious  or  communicable 

diseases,  §41-39-13. 

WARRANTLESS  ARREST. 
Controlled  substance  violations, 

§41-29-159. 

WARRANTS. 

Administrative  inspection  warrants. 

Controlled  substances,  §41-29-157. 
Controlled  substances. 

Issuance  of  administrative  inspection 
warrants  and  search  warrants, 
§41-29-157. 

WARRANTY  DEEDS. 
Cemetery  lots. 

Delivery  on  sale  of  lots  or  grave 
spaces,  §41-43-45. 

WARREN  COUNTY. 
Child/adolescent  psychiatric  beds. 

Certificate  of  need  for  converting  beds 

to,  §41-7-191. 
Certificate  of  need  for  expansion, 
§41-7-191. 
Construction  or  expansion  of 
psychiatric  residential 
treatment  facility. 
Certificate  of  need,  §41-7-191. 

WASTE  MANAGEMENT. 
Animal  and  poultry  by-products. 

Disposal  of  slaughterhouse  and 

processing  plant  waste,  §§41-51-1 
to  41-51-33. 
Household  hazardous  waste. 
Caustic  poison  law  of  1930. 
Misbranded  parcel,  package  or 
container  defined,  §41-29-7. 
Selling  misbranded  parcels, 
packages  or  containers, 
§§41-29-1  to  41-29-17. 
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WASTEWATER  ADVISORY  BOARD, 

§41-67-101. 

WASTEWATER  ADVISORY 
COUNCIL,  §41-67-41. 

WASTEWATER  DISPOSAL 

SYSTEMS. 
Advanced  treatment  systems. 

Installers  to  be  factory-trained  and 
authorized  representatives, 
§41-67-25. 
Testing  and  listing  by  third  party 
certification  program,  §41-67-10. 
Individual  on-site  systems,  §§41-67-1 

to  41-67-41. 
Wastewater  advisory  board, 
§41-67-101. 

WATER  FOUNTAINS  OR  COOLERS. 
Low  hazard  cross  connections, 

§41-26-14. 

WATER  PIPES. 
Drug  paraphernalia. 

Paraphernalia  defined,  §41-29-105. 

WATER  POLLUTION. 

Safe  drinking  water  act  of  1997, 

§§41-26-1  to  41-26-101. 

WATER  QUALITY  ANALYSIS 

PROGRAM. 
Advisory  committee,  §41-26-23. 

WATER  QUALITY  FEES. 
Collection  by  department  of  health, 

§41-26-23. 

WATER  SUPPLY. 

Appeals,  §§41-26-21,  41-26-31. 

Civil  penalties  for  violations, 

§41-26-31. 
Community  public  water  systems. 

Constructing  or  changing, 

requirements,  §41-26-8. 
Defined,  §41-26-3. 

Implementation  of  technical  assistance 
program  to  become  viable, 
§41-26-5. 
Management  training  for  board 
members,  §41-26-101. 
Construction  and  operation 

requirements,  §41-26-8. 
Contaminant  likely  to  enter  public 

water  system,  §41-26-9. 
Default,  failure  to  appear  at  hearing 
on  violation,  §41-26-19. 


WATER  SUPPLY  —Cont'd 
Drinking  water. 

Local  governments  and  rural  water 
systems  improvements  revolving 
loan  and  grant  program, 
§§41-3-15,  41-3-16. 
Private  water  supply  approval  fee. 
Assessment  by  state  board  of  health, 
amount,  §41-3-18. 
Safe  drinking  water  act  of  1997, 
§§41-26-1  to  41-26-101. 
Failure  to  appear  at  hearing  on 
violation. 
Guilty  of  charge  by  default,  §41-26-19. 
Local  governments  and  rural  water 
systems  improvements  revolving 
loan  and  grant  program, 
§41-3-16. 

Administration,  §§41-3-15,  41-3-16. 
Emergency  loan  fund,  §41-3-16. 
Established,  §41-3-16. 
Loan  and  grant  programs,  §41-3-16. 
Local  governments  and  rural  water 
system  improvements  board, 
§41-3-16. 
Pledge  for  repayment,  §41-3-16. 
Purpose,  §41-3-16. 
Repayment,  §41-3-16. 
Revolving  fund,  §41-3-16. 
Nontransient,  noncommunity  public 
water  systems. 
Constructing  or  changing, 

requirements,  §41-26-8. 
Defined,  §41-26-3. 
Safe  drinking  water  act  of  1997. 
Generally,  §§41-26-1  to  41-26-101. 
Notice. 

Non-compliance,  failure  to  perform 
monitoring,  variances  and 
exemptions,  §41-26-13. 
Dissemination  of  false  or  misleading 
information,  §41-26-15. 
Private  water  supply  approval  fee. 
Assessment  by  state  board  of  health, 
amount,  §41-3-18. 
Prohibited  acts  generally,  §41-26-15. 
Public  water  system  assistance  fund, 

§41-26-25. 
Public  water  system  defined, 

§41-26-3. 
Public  water  systems  bond 

operations  account,  §41-26-25. 
Public  water  system  technical 

assistance  account,  §41-26-25. 
Rules  and  regulations. 
Adoption  by  state  board  of  health, 
§41-26-6. 
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WATER  SUPPLY  —Cont'd 

Safe  drinking  water  act  of  1997, 

§§41-26-1  to  41-26-101. 
Semi-public  water  systems. 
Safe  drinking  water  act  of  1997. 
Generally,  §§41-26-1  to  41-26-101. 
Violations. 

Complaints,  hearings,  appeals, 
§§41-26-17  to  41-26-21. 
Water  quality  analysis  program. 

Advisory  committee,  §41-26-23. 
Water  quality  fees. 

Collection  by  department  of  health, 
§41-26-23. 

WATER  SYSTEMS. 

Safe  drinking  water  act  of  1997, 

§§41-26-1  to  41-26-101. 

WEIGHT  CONTROL. 
Prescribing  amphetamines  or 

stimulants  as  exclusive 

treatment,  §41-29-139. 

WEIGHTS  AND  MEASURES. 
Avoirdupois  system  of  weights. 

Controlled  substances,  §41-29-138. 
Controlled  substances. 

Avoirdupois  system  of  weights, 
§41-29-138. 

WELLNESS  CENTERS. 
Community  hospital  establishing, 

§41-13-35. 

WELLNESS  COORDINATOR. 
Model  statewide  wellness  program. 

Designation  to  create  and  develop  for 
state  employees,  §41-97-9. 

WELLNESS  COUNCILS. 

State  agency  wellness  councils, 

§41-97-9. 

WELLNESS  PROGRAM. 

State  employee  wellness  program, 

§41-97-9. 

WHITE  ARSENIC. 
Inapplicability  of  caustic  poison 
law,  §41-29-5. 

WHITFIELD  STATE  HOSPITAL, 

§§41-17-1  to  41-17-11. 

WILLS. 

Anatomical  gifts. 

Gift  before  donor's  death. 
Amendment  or  revocation, 

§41-39-111. 
Manner  of  making,  §41-39-109. 


WILLS  —Cont'd 
Anatomical  gifts  — Cont'd 

Gift  before  donor's  death  — Cont'd 
Refusal  to  make,  §41-39-113. 

WINSTON  COUNTY. 
Geriatric  psychiatric  beds. 

Certificate  of  need  for  conversion  to, 
§41-7-191. 

WIRE  COMMUNICATIONS. 
Interception  of  wire  or  oral 
communications. 

General  provisions,  §§41-29-501  to 

41-29-536. 
Pen  registers,  §41-29-701. 

WIRELESS  COMMUNICATIONS. 
Interception  of  wire  or  oral 
communications. 

Generally,  §§41-29-501  to  41-29-536. 
Pen  registers,  §41-29-701. 

WIRETAPPING. 
Interception  of  wire  or  oral 
communications. 

General  provisions,  §§41-29-501  to 

41-29-536. 
Pen  registers,  §41-29-701. 

WITHDRAWAL  OF  HEALTH  CARE. 
Health-care  decisions,  §§41-41-201  to 
41-41-229. 

WITNESSES. 
Anatomical  gifts. 

Gift  before  donor's  death. 
Amendment  or  revocation, 

§41-39-111. 
Manner  of  making,  §41-39-109. 
Refusal  to  make,  §41-39-113. 
Autopsies. 

Medical  examiners. 

Expert  witness  fees,  §41-61-75. 
Summoning  physician  or  chemist  as 
witness,  §41-37-21. 
Controlled  substances  distributors' 
licenses. 
Proceedings  to  deny,  suspend  or 
revoke,  §41-29-131. 
Health-care  decisions. 

Power  of  attorney  for  health  care, 
§41-41-205. 
Home  health  agencies. 

License  denied,  suspended  or  revoked. 
Subpoena  of  witnesses,  payment  of 
expenses,  §41-71-9. 
Hospitals. 

License  actions,  §41-9-15. 
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WITNESSES  —Cont'd 
Medical  examiners. 

Autopsies,  summoning  as  expert, 

§41-37-21. 
Fee  for  being  summoned  for 

appearance  and  testimony  as 
expert  witness,  §41-61-75. 
Pathologists  subpoenaed  as  expert 
witness. 
Autopsies,  summoning  as  expert, 

§41-37-21. 
Fee  for  appearance  and  testimony, 
§41-61-75. 
Physicians  and  surgeons. 
Subpoenaed  as  expert  witness. 
Fee  for  appearance  and  testimony, 
§41-61-75. 
Power  of  attorney  for  health  care, 

§41-41-205. 
Public  water  system  violations, 
hearings  on. 
Issuance  of  subpoena,  administering 
oaths,  examination,  fees, 
§41-26-19. 

WOMEN. 
Abortion. 

Consent  of  woman  generally, 

§§41-41-31  to  41-41-45. 
Generally,  §§41-41-101  to  41-41-117. 
Consent  for  surgical  or  medical 
treatment  in  connection  with 
pregnancy  or  childbirth. 
Female  regardless  of  age  or  marital 
status  empowered  to  give  consent, 
§41-41-3. 

Rubella  screening,  counseling  and 
vaccination. 

Females  of  childbearing  age, 
§§41-23-101  to  41-23-105. 

WOMEN'S  HEALTH  DEFENSE  ACT 
OF  2013. 

Abortion  restrictions,  §§41-41-101  to 
41-41-117. 


WRITS. 

Commitment  of  persons  with  mental 
illness  or  intellectual  disability. 

Affidavit  filed  that  person  in  need  of 
treatment,  §41-21-67. 

X 

XRAYS. 

Hospital  records. 

Retirement  of  x-ray  film  or  other 
graphic  data,  §41-9-69. 
Medical  examiners  obtaining  during 

death  investigations,  §41-61-63. 
Practice  of  medical  radiation 

technology,  §§41-58-1  to  41-58-7. 
Subpoena  duces  tecum  for  hospital 
records. 
Not  included  unless  specifically 
referred  to,  §41-9-101. 

Y 

YALOBUSHA  COUNTY. 
Certificate  of  need  for  nursing 
facility  beds. 

Priority  to  county-owned  hospital, 
§41-7-191. 

YOUTH  CAMPS. 

Controlled  substance  sold, 

dispensed,  distributed,  etc., 
within  certain  distance. 

Enhanced  penalty,  §41-29-142. 

Z 

ZONING. 

Regional  mental  health  and 

intellectual  disability  facilities 
and  services. 

Subject  to  ordinances  and  regulations, 
§41-19-38. 
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